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R23.  Administrative Services, Facilities Construction and
Management.
R23-1.  Procurement of Construction.
R23-1-1.  Purpose and Authority.

(1)  In accordance with Subsection 63-56-14(2), this rule
establishes procedures for the procurement of construction by
the Division.

(2)  The statutory provisions governing the procurement of
construction by the Division are contained in Title 63, Chapter
56 and Title 63A, Chapter 5.

R23-1-2.  Definitions.
(1)  Except as otherwise stated in this rule, terms used in

this rule are defined in Section 63-56-5.
(2)  In addition:
(a)  "Acceptable Bid Security" means a bid bond meeting

the requirements of Subsection R23-1-40(4).
(b)  "Board" means the State Building Board established

pursuant to Section 63A-5-101.
(c)  "Cost Data" means factual information concerning the

cost of labor, material, overhead, and other cost elements which
are expected to be incurred or which have been actually incurred
by the contractor in performing the contract.

(d)  "Director" means the Director of the Division,
including, unless otherwise stated, his duly authorized designee.

(e)  "Division" means the Division of Facilities
Construction and Management established pursuant to Section
63A-5-201.

(f) "Established Market Price" means a current price,
established in the usual and ordinary course of trade between
buyers and sellers, which can be substantiated from sources
independent of the manufacturer or supplier.

(g)  "Price Data" means factual information concerning
prices for supplies, services, or construction substantially
identical to those being procured.  Prices in this definition refer
to offered or proposed selling prices and includes data relevant
to both prime and subcontract prices.

(h)  "Procuring Agencies" means, individually or
collectively, the state, the Division, the owner and the using
agency.

(i)  "Products" means and includes materials, systems and
equipment.

(j)  "Proprietary Specification" means a specification which
uses a brand name to describe the standard of quality,
performance, and other characteristics needed to meet the
procuring agencies' requirements or which is written in such a
manner that restricts the procurement to one brand.

(k)  "Public Notice" means the notice that is publicized
pursuant to this rule to notify contractors of Invitations For Bids
and Requests For Proposals.

(l) "Specification" means any description of the physical,
functional or performance characteristics of a supply or
construction item.  It may include requirements for inspecting,
testing, or preparing a supply or construction item for delivery
or use.

(m)  "State" means the State of Utah.
(n)  "Subcontractor" means any person who has a contract

with any person other than the procuring agency to perform any
portion of the work on a project.

(o)  "Using Agency" means any state agency or any
political subdivision of the state which utilizes any services or
construction procured under these rules.

(p)  "Work" means the furnishing of labor or materials, or
both.

R23-1-5.  Competitive Sealed Bidding.
(1)  Use.  Competitive sealed bidding, which includes

multi-step sealed bidding, shall be used for the procurement of
construction if the design-bid-build method of construction

contract management described in Subsection R23-1-45(5)(b)
is used unless a determination is made by the Director in
accordance with Subsection R23-1-115(1)(c) that the
competitive sealed proposals procurement method should be
used.

(2)  Public Notice of Invitations For Bids.
(a)  Public notice of Invitations For Bids shall be

publicized electronically on the Internet; and may be publicized
in any or all of the following as determined appropriate:

(i)  In a newspaper having general circulation in the area in
which the project is located;

(ii)  In appropriate trade publications;
(iii)  In a newspaper having general circulation in the state;
(iv)  By any other method determined appropriate.
(b)  A copy of the public notice shall be available for

public inspection at the principal office of the Division in Salt
Lake City, Utah.

(3)  Content of the Public Notice.  The public notice of
Invitation For Bids shall include the following:

(a)  The closing time and date for the submission of bids;
(b)  The location to which bids are to be delivered;
(c)  Directions for obtaining the bidding documents;
(d)  A brief description of the project;
(e)  Notice of any mandatory pre-bid meetings.
(4)  Bidding Time.  Bidding time is the period of time

between the date of the first publication of the public notice and
the final date and time set for the receipt of bids by the Division.
Bidding time shall be set to provide bidders with reasonable
time to prepare their bids and shall be not less than ten calendar
days, unless a shorter time is deemed necessary for a particular
project as determined in writing by the Director.

(5)  Proposal Form.  The bidding documents for an
Invitation For Bids shall include a proposal form having a space
in which the bid prices shall be inserted and which the bidder
shall sign and submit along with all other required documents
and materials.

(6)  Addenda to the Bidding Documents.
(a)  Addenda shall be distributed or otherwise made

available to all entities known to have obtained the bidding
documents.

(b)  Addenda shall be distributed or otherwise made
available within a reasonable time to allow all prospective
bidders to consider them in preparing bids. If the time set for the
final receipt of bids will not permit appropriate consideration,
the bidding time shall be extended to allow proper consideration
of the addenda.

(7)  Pre-Opening Modification or Withdrawal of Bids.
(a)  Bids may be modified or withdrawn by the bidder by

written notice delivered to the location designated in the public
notice where bids are to be delivered prior to the time set for the
opening of bids.

(b)  Bid security, if any, shall be returned to the bidder
when withdrawal of the bid is permitted.

(c)  All documents relating to the modification or
withdrawal of bids shall be made a part of the appropriate
project file.

(8)  Late Bids, Late Withdrawals, and Late Modifications.
Any bid, withdrawal of bid, or modification of bid received after
the time and date set for the submission of bids at the location
designated in the notice shall be deemed to be late and shall not
be considered, unless it is the only bid received in which case it
may be considered.

(9)  Receipt, Opening, and Recording of Bids.
(a)  Upon receipt, all bids and modifications shall be stored

in a secure place until the time for bid opening.
(b)  Bids and modifications shall be opened publicly, in the

presence of one or more witnesses, at the time and place
designated in the notice.  The names of the bidders, the bid
price, and other information deemed appropriate by the Director
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shall be read aloud or otherwise made available to the public.
After the bid opening, the bids shall be tabulated or a bid
abstract made.  The opened bids shall be available for public
inspection.

(10)  Mistakes in Bids.
(a)  If a mistake is attributable to an error in judgment, the

bid may not be corrected.  Bid correction or withdrawal by
reason of an inadvertent, nonjudgmental mistake is permissible
but only at the discretion of the Director and only to the extent
it is not contrary to the interest of the procuring agencies or the
fair treatment of other bidders.

(b)  When it appears from a review of the bid that a mistake
may have been made, the Director may request the bidder to
confirm the bid in writing.  Situations in which confirmation
may be requested include obvious, apparent errors on the face
of the bid or a bid substantially lower than the other bids
submitted.

(c)  This subsection sets forth procedures to be applied in
three situations described below in which mistakes in bids are
discovered after opening but before award.

(i)  Minor formalities are matters which, in the discretion
of the Director, are of form rather than substance evident from
the bid document, or insignificant mistakes that can be waived
or corrected without prejudice to other bidders and with respect
to which, in the Director's discretion, the effect on price,
quantity, quality, delivery, or contractual conditions is not or
will not be significant.  The Director, in his sole discretion, may
waive minor formalities or allow the bidder to correct them
depending on which is in the best interest of the procuring
agencies.  Examples include the failure of a bidder to:

(A)  Sign the bid, but only if the unsigned bid is
accompanied by other material indicating the bidder's intent to
be bound;

(B)  Acknowledge receipt of any addenda to the Invitation
For Bids, but only if it is clear from the bid that the bidder
received the addenda and intended to be bound by its terms; the
addenda involved had a negligible effect on price, quantity,
quality, or delivery; or the bidder acknowledged receipt of the
addenda at the bid opening.

(ii)  If the Director determines that the mistake and the
intended bid are clearly evident on the face of the bid document,
the bid shall be corrected to the intended bid and may not be
withdrawn.  Examples of mistakes that may be clearly evident
on the face of the bid document are typographical errors, errors
in extending unit prices, transposition errors, and arithmetical
errors.

(iii)  A bidder may be permitted to withdraw a low bid if
the Director determines a mistake is clearly evident on the face
of the bid document but the intended amount of the bid is not
similarly evident, or the bidder submits to the Division proof
which, in the Director's judgment, demonstrates that a mistake
was made.

(d)  No bidder shall be allowed to correct a mistake or
withdraw a bid because of a mistake discovered after award of
the contract; provided, that mistakes of the types described in
this Subsection (10) may be corrected or the award of the
contract canceled if the Director determines that correction or
cancellation will not prejudice the interests of the procuring
agencies or fair competition.

(e)  The Director shall approve or deny in writing all
requests to correct or withdraw a bid.

(11)  Bid Evaluation and Award.  Except as provided in the
following sentence, the contract is to be awarded to the lowest
responsible and responsive bidder whose bid meets the
requirements and criteria set forth in the bidding documents and
no bid shall be evaluated for any requirements or criteria that are
not disclosed in the bidding documents.  A reciprocal preference
shall be granted to a resident contractor if the provisions of
Section 63-56-20.6 are met.

(12)  Cancellation of Invitations For Bids; Rejection Of
Bids in Whole or In Part.

(a)  Although issuance of an Invitation For Bids does not
compel award of a contract, the Division may cancel an
Invitation For Bids or reject bids received in whole or in part
only when the Director determines that it is in the best interests
of the procuring agencies to do so.

(b)  The reasons for cancellation or rejection shall be made
a part of the project file and available for public inspection.

(c)  Any determination of nonresponsibility of a bidder or
offeror shall be made by the Director in writing and shall be
based upon the criteria that the Director shall establish as
relevant to this determination with respect to the particular
project.  An unreasonable failure of the bidder or offeror to
promptly supply information regarding responsibility may be
grounds for a determination of nonresponsibility.  Any bidder
or offeror determined to be nonresponsible shall be provided
with a copy of the written determination within a reasonable
time.  Information furnished by a bidder or offeror pursuant to
any inquiry concerning responsibility shall be classified as a
protected record pursuant to Section 63-2-304 and shall not be
disclosed to the public by the Division without the prior written
consent of the bidder or offeror.

(13)  Tie Bids.
(a)  Definition.  Tie bids are low responsive bids from

responsible bidders that are identical in price.
(b)  Award.  Award shall be determined through a coin toss

or the drawing of lots as determined by the Director.  The coin
toss or drawing of lots shall be open to the public, including the
bidders who submitted the tie bids.

(c)  Record.  Documentation of the tie bids and the
procedure used to resolve the award of the contract shall be
placed in the contract file.

(14)  Subcontractor Lists.  For purposes of this Subsection
(14), the definitions of Section 63A-5-208 shall be applicable.
Within 24 hours after the bid opening time, not including
Saturdays, Sundays and state holidays, the apparent lowest three
bidders, as well as other bidders that desire to be considered,
shall submit to the Division a list of their first-tier
subcontractors that are in excess of the dollar amounts stated in
Subsection 63-A-5-208(3)(a).

(a)  The subcontractor list shall include the following:
(i)  the type of work the subcontractor is to perform;
(ii)  the subcontractor's name;
(iii)  the subcontractor's bid amount;
(iv)  the license number of the subcontractor issued by the

Utah Division of Occupational and Professional Licensing, if
such license is required under Utah law; and

(v)  the impact that the selection of any alternate included
in the solicitation would have on the information required by
this Subsection (14).

(b)  The contract documents for a specific project may
require that additional information be provided regarding any
contractor, subcontractor, or supplier.

(c)  If pursuant to Subsection 63A-5-208(4), a bidder
intends to perform the work of a subcontractor or obtain, at a
later date, a bid from a qualified subcontractor, the bidder shall:

(i)  comply with the requirements of Section 63A-5-208
and

(ii) clearly list himself on the subcontractor list form.
(d)  Errors on the subcontractor list will not disqualify the

bidder if the bidder can demonstrate that the error is a result of
his reasonable reliance on information that was provided by the
subcontractor and was used to meet the requirements of this
section, and, provided that this does not result in an adjustment
to the bidder's contract amount.

(e)  Pursuant to Sections 63A-5-208 and 63-2-304,
information contained in the subcontractor list submitted to the
Division shall be classified public except for the amount of
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subcontractor bids which shall be classified as protected until a
contract has been awarded to the bidder at which time the
subcontractor bid amounts shall be classified as public.  During
the time that the subcontractor bids are classified protected, they
may only be made available to procurement and other officials
involved with the review and approval of bids.

(15)  Change of Listed Subcontractors.  Subsequent to
twenty-four hours after the bid opening, the contractor may
change his listed subcontractors only after receiving written
permission from the Director based on complying with all of the
following:

(a)  The contractor has established in writing that the
change is in the best interest of the State and that the contractor
establishes an appropriate reason for the change, which may
include, but is not limited to, the following reasons:

(i)  the original subcontractor has failed to perform, or is
not qualified or capable of performing,

(ii)  the subcontractor has requested in writing to be
released;

(b)  The circumstances related to the request for the change
do not indicate any bad faith in the original listing of the
subcontractors;

(c)  Any requirement set forth by the Director to ensure that
the process used to select a new subcontractor does not give rise
to bid shopping;

(d)  Any increase in the cost of the subject subcontractor
work shall be borne by the contractor; and

(e)  Any decrease in the cost of the subject subcontractor
work shall result in a deductive change order being issued for
the contract for such decreased amount.

R23-1-10.  Multi-Step Sealed Bidding.
(1)  Description.  Multi-step sealed bidding is a two-phase

process. In the first phase bidders submit unpriced technical
offers to be evaluated.  In the second phase, bids submitted by
bidders whose technical offers are determined to be acceptable
during the first phase are considered.  It is designed to obtain the
benefits of competitive sealed bidding by award of a contract to
the lowest responsive, responsible bidder, and at the same time
obtain the benefits of the competitive sealed proposals
procedure through the solicitation of technical offers and the
conduct of discussions to arrive at technical offers and terms
acceptable to the Division and suitable for competitive pricing.

(2)  Use.  The multi-step sealed bidding method may be
used when the Director deems it to the advantage of the state.
Multi-step sealed bidding may be used when it is considered
desirable:

(a)  to invite and evaluate technical offers or statements of
qualifications to determine their acceptability to fulfill the
purchase description requirements;

(b)  to conduct discussions for the purposes of facilitating
understanding of the technical offer and purchase description
requirements and, where appropriate, obtain supplemental
information, permit amendments of technical offers, or amend
the purchase description;

(c)  to accomplish (a) or (b) prior to soliciting bids; and
(d)  to award the contract to the lowest responsive and

responsible bidder in accordance with the competitive sealed
bidding procedures.

(3)  Pre-Bid Conferences In Multi-Step Sealed Bidding.
The Division may hold one or more pre-bid conferences prior to
the submission of unpriced technical offers or at any time during
the evaluation of the unpriced technical offers.

(4)  Procedure for Phase One of Multi-Step Sealed
Bidding.

(a)  Public Notice.  Multi-step sealed bidding shall be
initiated by the issuance of a Public Notice in the form required
by Subsections R23-1-5(2) and (3).

(b)  Invitation for Bids.  The multi-step Invitation for Bids

shall state:
(i)  that unpriced technical offers are requested;
(ii)  when bids are to be submitted (if they are to be

submitted at the same time as the unpriced technical offers, the
bids shall be submitted in a separate sealed envelope);

(iii)  that it is a multi-step sealed bid procurement, and bids
will be considered only in the second phase and only from those
bidders whose unpriced technical offers are found acceptable in
the first phase;

(iv)  the criteria to be used in the evaluation of the unpriced
technical offers;

(v)  that the Division, to the extent the Director finds
necessary, may conduct oral or written discussions of the
unpriced technical offers;

(vi)  that the item being procured shall be furnished in
accordance with the bidders technical offer as found to be
finally acceptable and shall meet the requirements of the
Invitation for Bids; and

(vii)  that bidders may designate those portions of the
unpriced technical offers which contain trade secrets or other
proprietary data which are to remain confidential.  If the bidder
selected for award has requested in writing the non-disclosure
of trade secrets and other proprietary data so identified, the
Director shall examine the request to determine its validity prior
to award of the contract.  If the parties do not agree as to the
disclosure of data in the contract, the Director shall inform the
bidder in writing what portion of the offer will be disclosed and
that, unless the bidder withdraws the offer, it will be disclosed.

(c)  Amendments to the Invitation for Bids.  After receipt
of unpriced technical offers, amendments to the Invitation for
Bids shall be distributed only to bidders who submitted
unpriced technical offers and they shall be allowed to submit
new unpriced technical offers or to amend those submitted.  If,
in the opinion of the Director, a contemplated amendment will
significantly change the nature of the procurement, the
Invitation for Bids shall be canceled in accordance with
Subsection R23-1-5(12) and a new Invitation for Bids may be
issued.

(d)  Receipt and Handling of Unpriced Technical Offers.
After the date and time established for the receipt of unpriced
technical offers, a register of bidders shall be open to public
inspection.  Prior to award, unpriced technical offers shall be
shown only to those involved with the evaluation of the offers.
The unpriced technical offer of the successful bidder shall be
open to public inspection for a period of 90 days after award of
the contract.  Unpriced technical offers of bidders who are not
awarded contracts shall not be open to public inspection.

(e)  Evaluation of Unpriced Technical Offers.  The
unpriced technical offers submitted by bidders shall be
evaluated solely in accordance with the criteria set forth in the
Invitation for Bids which may include an evaluation of the past
performance of the bidder.  The unpriced technical offers shall
be categorized as acceptable or unacceptable.  The Director
shall record in writing the basis for finding an offer
unacceptable and make it part of the procurement file.

(f)  Discussion of Unpriced Technical Offers.  Discussion
of technical offers may be conducted with bidders who submit
an acceptable technical offer.  During the course of discussions,
any information derived from one unpriced technical offer shall
not be disclosed to any other bidder.  Once discussions are
begun, any bidder who has not been notified that its offer has
been found unacceptable may submit supplemental information
modifying or otherwise amending its technical offer until the
closing date established by the Director.  Submission may be
made at the request of the Director or upon the bidder's own
initiative.

(g)  Notice of Unacceptable Unpriced Technical Offer.
When the Director determines a bidder's unpriced technical
offer to be unacceptable, he shall notify the bidder in writing.
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Such bidders shall not be afforded an additional opportunity to
supplement technical offers.

(h)  Confidentiality of Past Performance and Reference
Information.  Confidentiality of past performance and reference
information shall be maintained in accordance with Subsection
R23-1-15(10).

(5)  Mistakes During Multi-Step Sealed Bidding.  Mistakes
may be corrected or bids may be withdrawn during phase one:

(a)  before unpriced technical offers are considered;
(b)  after any discussions have commenced under

Subsection R23-1-10(4)(f); or
(c)  when responding to any amendment of the Invitation

for Bids.  Otherwise mistakes may be corrected or withdrawal
permitted in accordance with Subsection R23-1-5(10).

(6)  Carrying Out Phase Two.
(a)  Initiation.  Upon the completion of phase one, the

Director shall either:
(i)  open bids submitted in phase one (if bids were required

to be submitted) from bidders whose unpriced technical offers
were found to be acceptable; provided, however, that the offers
have remained unchanged, and the Invitation for Bids has not
been amended subsequent to the submittal of bids; or

(ii)  invite each acceptable bidder to submit a bid.
(b)  Conduct.  Phase two is to be conducted as any other

competitive sealed bid procurement except:
(i)  as specifically set forth in Section R23-1-10; and
(ii)  no public notice is given of this invitation to submit.

R23-1-15.  Competitive Sealed Proposals.
(1)  Use.
(a)  Construction Management.  The competitive sealed

proposals procurement method shall be used in the procurement
of a construction manager under the construction
manager/general contractor method of construction contract
management described in subsection R23-1-45(5)(d) due to the
need to consider qualifications, past performance and services
offered in addition to the cost of the services and because only
a small portion of the ultimate construction cost is typically
considered in this selection.

(b)  Design-Build.  In order to meet the requirements of
Section 63-56-43.1, competitive sealed proposals shall be used
to procure design-build contracts.

(c)  Design-Bid-Build.  The competitive sealed proposals
procurement method may be used for procuring a contractor
under the design-bid-build method of construction contract
management described in subsection R23-1-45(5)(b) only after
the Director makes a determination that it is in the best interests
of the state to use the competitive sealed proposals method due
to unique aspects of the project that warrant the consideration of
qualifications, past performance, schedule or other factors in
addition to cost.

(2)  Documentation.  The Director's determination made
under subsection R23-1-15(1)(c) shall be documented in writing
and retained in the project file.

(3)  Public Notice.
(a)  Public notice of the Request for Proposals shall be

publicized in the same manner provided for giving public notice
of an Invitation for Bids, as provided in Subsection R23-1-5(2).

(b)  The public notice shall include:
(i)  a brief description of the project;
(ii)  directions on how to obtain the Request for Proposal

documents;
(iii)  notice of any mandatory pre-proposal meetings; and
(iv)  the closing date and time by which the first submittal

of information is required;
(4)  Proposal Preparation Time.  Proposal preparation time

is the period of time between the date of first publication of the
public notice and the date and time set for the receipt of
proposals by the Division.  In each case, the proposal

preparation time shall be set to provide offerors a reasonable
time to prepare their proposals.  The time between the first
publication of the public notice and the earlier of the first
required submittal of information or any mandatory pre-
proposal meeting shall be not less than ten calendar days, unless
a shorter time is deemed necessary for a particular procurement
as determined, in writing, by the Director.

(5)  Form of Proposal.  The Request for Proposals may
state the manner in which proposals are to be submitted,
including any forms for that purpose.

(6)  Addenda to Requests for Proposals.  Addenda to the
requests for proposals may be made in the same manner
provided for addenda to the bidding documents in connection
with Invitations for Bids set forth in Subsection R23-1-5(6)
except that addenda may be issued to qualified offerors until the
deadline for best and final offers.

(7)  Modification or Withdrawal of Proposals.
(a)  Proposals may be modified prior to the due dates

established in the Request for Proposals.
(b)  Proposals may be withdrawn until the notice of

selection is issued.
(8)  Late Proposals, and Late Modifications.  Except for

modifications allowed pursuant to negotiation, any proposal, or
modification received at the location designated for receipt of
proposals after the due dates established in the Request for
Proposals shall be deemed to be late and shall not be considered
unless there are no other offerors.

(9)  Receipt and Registration of Proposals.
(a)  After the date established for the first receipt of

proposals or other required information, a register of offerors
shall be prepared and open to public inspection.  Prior to award,
proposals and modifications shall be shown only to procurement
and other officials involved with the review and selection of
proposals.

(b)  Except as provided in this rule, proposals of the
successful offeror shall be open to public inspection after award
of the contract.  Proposals of offerors who are not awarded
contracts shall not be open to public inspection although the
amount of each offeror's cost proposal shall be disclosed after
the contract is awarded.

(c)  The Request for Proposals may provide that certain
information required to be submitted by the offeror shall be
considered confidential and classified as protected if such
information meets the provisions of Section 63-2-304 of the
Government Records Access and Management Act.

(d)  If the offeror selected for award has requested in
writing the non-disclosure of trade secrets and other proprietary
data so identified, the Director shall examine the request to
determine its validity prior to award of the contract.  If the
parties do not agree as to the disclosure of data in the contract,
the Director shall inform the offeror in writing what portion of
the proposal will be disclosed and that, unless the offeror
withdraws the proposal, it will be disclosed.

(10)  Confidentiality of Past Performance and Reference
Information.  The Board finds that it is necessary to maintain the
confidentiality of past performance and reference information in
order to avoid competitive injury and to encourage those
persons providing the information to respond in an open and
honest manner without fear of retribution.  Accordingly, records
containing past performance and reference information are
classified as protected records under the provisions of
Subsections 63-2-304(2) and (6) and shall be disclosed only to
those persons involved with the performance evaluation, the
contractor that the information addresses and procurement and
other officials involved with the review and selection of
proposals.  The Division may, however, provide reference
information to other governmental entities for use in their
procurement activities and to other parties when requested by
the contractor that is the subject of the information.
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(11)  Evaluation of Proposals.
(a)  The evaluation of proposals shall be conducted by an

evaluation committee appointed by the Director that may
include representatives of the Division, the Board, other
procuring agencies, and contractors, architects, engineers, and
others of the general public.  Each member of the selection
committee shall certify as to his lack of conflicts of interest.

(b)  The Request for Proposals shall state all of the
evaluation factors and the relative importance of price and other
evaluation factors.

(c)  The evaluation shall be based on the evaluation factors
set forth in the request for proposals.  Numerical rating systems
may be used but are not required.  Factors not specified in the
request for proposals shall not be considered.

(d)  Proposals may be initially classified as potentially
acceptable or unacceptable.  Offerors whose proposals are
unacceptable shall be so notified by the Director in writing and
they may not continue to participate in the selection process.

(e) This classification of proposals may occur at any time
during the selection process once sufficient information is
received to consider the potential acceptability of the offeror.

(f)  The request for proposals may provide for a limited
number of offerors who may be classified as potentially
acceptable.  In this case, the offerors considered to be most
acceptable, up to the number of offerors allowed, shall be
considered acceptable.

(12)  Proposal Discussions with Individual Offerors.
(a)  Unless only one proposal is received, proposal

discussions with individual offerors, if held, shall be conducted
with no less than the offerors submitting the two best proposals.

(b)  Discussions are held to:
(i)  Promote understanding of the procuring agency's

requirements and the offerors' proposals; and
(ii)  Facilitate arriving at a contract that will be most

advantageous to the procuring agencies taking into
consideration price and the other evaluation factors set forth in
the request for proposals.

(c)  Offerors shall be accorded fair and equal treatment with
respect to any opportunity for discussions and revisions of
proposals.  In conducting discussions, there shall be no
disclosure of any information derived from proposals submitted
by competing offerors.  Any oral clarification or change of a
proposal shall be reduced to writing by the offeror.

(13)  Best and Final Offers.  If utilized, the Director shall
establish a common time and date to submit best and final
offers.  Best and final offers shall be submitted only once unless
the Director makes a written determination before each
subsequent round of best and final offers demonstrating that
another round is in the best interest of the procuring agencies
and additional discussions will be conducted or the procuring
agencies' requirements may be changed.  Otherwise, no
discussion of, or changes in, the best and final offers shall be
allowed prior to award. Offerors shall also be informed that if
they do not submit a notice of withdrawal or another best and
final offer, their immediate previous offer will be construed as
their best and final offer.

(14)  Mistakes in Proposals.
(a)  Mistakes discovered before the established due date.

An offeror may correct mistakes discovered before the time and
date established in the Request for Proposals for receipt of that
information by withdrawing or correcting the proposal as
provided in Subsection R23-1-15(7).

(b)  Confirmation of proposal.  When it appears from a
review of the proposal before award that a mistake has been
made, the offeror may be asked to confirm the proposal.
Situations in which confirmation may be requested include
obvious, apparent errors on the face of the proposal or a
proposal amount that is substantially lower than the other
proposals submitted.  If the offeror alleges mistake, the proposal

may be corrected or withdrawn as provided for in this section.
(c)  Minor formalities.  Minor formalities, unless otherwise

corrected by an offeror as provided in this section, shall be
treated as they are under Subsection R23-1-5(10)(c).

(c)  Mistakes discovered after award.  Offeror shall be
bound to all terms, conditions and statements in offeror's
proposal after award of the contract.

(15)  Award.
(a)  Award Documentation.  A written determination shall

be made showing the basis on which the award was found to be
most advantageous to the state based on the evaluation factors
set forth in the Request for Proposals.  This requirement may be
satisfied through documentation of a scoring of the proposals
based on the evaluation factors and associated points as
identified in the Request for Proposals.

(b)  One proposal received.  If only one proposal is
received in response to a Request for Proposals, the Director
may, as he deems appropriate, make an award or resolicit for the
purpose of obtaining additional competitive sealed proposals.

(16)  Publicizing Awards.  After a contract is entered into,
notice of award shall be available in the principal office of the
Division in Salt Lake City, Utah.

R23-1-17.  Bids Over Budget.
(1)  In the event all bids for a construction project exceed

available funds as certified by the appropriate fiscal officer, and
the low responsive and responsible bid does not exceed those
funds by more than 5%, the Director may, where time or
economic considerations preclude resolicitation of work of a
reduced scope, negotiate an adjustment of the bid price,
including changes in the bid requirements, with the low
responsive and responsible bidder in order to bring the bid
within the amount of available funds.

(2)  As an alternative to the procedure authorized in
Subsection (1), when all bids for a construction project exceed
available funds as certified by the Director, and the Director
finds that due to time or economic considerations the re-
solicitation of a reduced scope of work would not be in the
interest of the state, the Director may negotiate an adjustment in
the bid price using one of the following methods:

(a)  reducing the scope of work in specific subcontract
areas and supervising the re-bid of those subcontracts by the low
responsive and responsible bidder;

(b)  negotiating with the low responsive and responsible
bidder for a reduction in scope and cost with the value of those
reductions validated in accordance with Section R23-1-50; or

(c)  revising the contract documents and soliciting new bids
only from bidders who submitted a responsive bid on the
original solicitation.  This re-solicitation may have a shorter bid
response time than otherwise required.

(3)  The use of one of the alternative procedures provided
for in this subsection (2) must provide for the fair and equitable
treatment of bidders.

(4)  The Director's written determination, including a brief
explanation of the basis for the decision shall be included in the
contact file.

(5)  This section does not restrict in any way, the right of
the Director to use any emergency or sole source procurement
provisions, or any other applicable provisions of State law or
rule which may be used to award the construction project.

R23-1-20.  Small Purchases.
(1)  Procurements of $50,000 or Less.
(a)  The Director may make procurements of construction

estimated to cost $50,000 or less by soliciting at least two firms
to submit written quotations.  The award shall be made to the
firm offering the lowest acceptable quotation.

(b)  The names of the persons submitting quotations and
the date and amount of each quotation shall be recorded and
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maintained as a public record by the Division.
(c)  If the Director determines that other factors in addition

to cost should be considered in a procurement of construction
estimated to cost $50,000 or less, the Director shall solicit
proposals from at least two firms.  The award shall be made to
the firm offering the best proposal as determined through
application of the procedures provided for in Section R23-1-15
except that a public notice is not required and only invited firms
may submit proposals.

(2)  Procurements of $5,000 or Less.  The Director may
make small purchases of construction of $5,000 or less in any
manner that he shall deem to be adequate and reasonable.

(3)  Division of Procurements.  Procurements shall not be
divided in order to qualify for the procedures outlined in this
section.

R23-1-25.  Sole Source Procurement.
(1)  Conditions for Use of Sole Source Procurement.
The procedures concerning sole source procurement in this

Section may be used if, in the discretion of the Director, a
requirement is reasonably available only from a single source.
Examples of circumstances which could also necessitate sole
source procurement are:

(a)  where the compatibility of product design, equipment,
accessories, or replacement parts is the paramount
consideration;

(b)  where a sole supplier's item is needed for trial use or
testing;

(c)  procurement of public utility services;
(d)  when it is a condition of a donation that will fund the

full cost of the supply, material, equipment, service, or
construction item.

(2)  Written Determination.  The determination as to
whether a procurement shall be made as a sole source shall be
made by the Director in writing and may cover more than one
procurement.  In cases of reasonable doubt, competition shall be
solicited.

(3)  Negotiation in Sole Source Procurement.  The Director
shall negotiate with the sole source vendor for considerations of
price, delivery, and other terms.

R23-1-30.  Emergency Procurements.
(1)  Application.  This section shall apply to every

procurement of construction made under emergency conditions
that will not permit other source selection methods to be used.

(2)  Definition of Emergency Conditions.  An emergency
condition is a situation which creates a threat to public health,
welfare, or safety such as may arise by reason of floods,
epidemics, riots, natural disasters, wars, destruction of property,
building or equipment failures, or any emergency proclaimed by
governmental authorities.

(3)  Scope of Emergency Procurements.  Emergency
procurements shall be limited to only those construction items
necessary to meet the emergency.

(4)  Authority to Make Emergency Procurements.
(a)  The Division makes emergency procurements of

construction when, in the Director's determination, an
emergency condition exists or will exist and the need cannot be
met through other procurement methods.

(b)  The procurement process shall be considered
unsuccessful when all bids or proposals received pursuant to an
Invitation For Bids or Request For Proposals are nonresponsive,
unreasonable, noncompetitive, or exceed available funds as
certified by the appropriate fiscal officer, and time or other
circumstances will not permit the delay required to resolicit
competitive sealed bids or proposals.  If emergency conditions
exist after or are brought about by an unsuccessful procurement
process, an emergency procurement may be made.

(5)  Source Selection Methods.  The source selection

method used for emergency procurement shall be selected by the
Director with a view to assuring that the required services of
construction items are procured in time to meet the emergency.
Given this constraint, as much competition as the Director
determines to be practicable shall be obtained.

(6)  Specifications.  The Director may use any appropriate
specifications without being subject to the requirements of
Section R23-1-55.

(7)  Required Construction Contract Clauses.  The Director
may modify or not use the construction contract clauses
otherwise required by Section R23-1-60.

(8)  Written Determination.  The Director shall make a
written determination stating the basis for each emergency
procurement and for the selection of the particular source.  This
determination shall be included in the project file.

R23-1-35.  Qualifications of Contractors.
(1)  Project Specific Requirements.  The Division may

include qualification requirements in the bidding documents as
appropriate for that specific project.

R23-1-40.  Acceptable Bid Security; Performance and
Payment Bonds.

(1)  Application.  This section shall govern bonding and
bid security requirements for the award of construction contracts
by the Division in excess of $50,000; although the Division may
require acceptable bid security and performance and payment
bonds on smaller contracts.  Bidding Documents shall state
whether acceptable bid security, performance bonds or payment
bonds are required.

(2)  Acceptable Bid Security.
(a)  Invitations for Bids and Requests For Proposals shall

require the submission of acceptable bid security in an amount
equal to at least five percent of the bid, at the time the bid is
submitted.  If a contractor fails to accompany its bid with
acceptable bid security, the bid shall be deemed nonresponsive,
unless this failure is found to be nonsubstantial as hereinafter
provided.

(b)  If acceptable bid security is not furnished, the bid shall
be rejected as nonresponsive, unless the failure to comply is
determined by the Director to be nonsubstantial.  Failure to
submit an acceptable bid security may be deemed nonsubstantial
if:

(i)(A)  the bid security is submitted on a form other than
the Division's required bid bond form and the bid security meets
all other requirements including being issued by a surety
meeting the requirements of Subsection (5); and

(B)  the contractor provides acceptable bid security by the
close of business of the next succeeding business day after the
Division notified the contractor of the defective bid security; or

(ii)  only one bid is received.
(3)  Payment and Performance Bonds.  Payment and

performance bonds in the amount of 100% of the contract price
are required for all contracts in excess of $50,000.  These bonds
shall cover the procuring agencies and be delivered by the
contractor to the Division at the same time the contract is
executed.  If a contractor fails to deliver the required bonds, the
contractor's bid shall be found nonresponsive and its bid
security shall be forfeited.

(4)  Forms of Bonds.  Bid Bonds, Payment Bonds and
Performance Bonds must be from sureties meeting the
requirements of Subsection (5) and must be on the exact bond
forms most recently adopted by the Board and on file with the
Division.

(5)  Surety firm requirements.  All surety firms must be
authorized to do business in the State of Utah and be listed in
the U.S. Department of the Treasury Circular 570, Companies
Holding Certificates of Authority as Acceptable Securities on
Federal Bonds and as Acceptable Reinsuring Companies for an
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amount not less than the amount of the bond to be issued. A
cosurety may be utilized to satisfy this requirement.

(6)  Waiver.  The Director may waive the bonding
requirement if the Director finds, in writing, that bonds cannot
be reasonably obtained for the work involved.

R23-1-45.  Methods of Construction Contract Management.
(1)  Application.  This section contains provisions

applicable to the selection of the appropriate type of
construction contract management.

(2)  Flexibility.  The Director shall have sufficient
flexibility in formulating the construction contract management
method for a particular project to fulfill the needs of the
procuring agencies.  In each instance consideration
commensurate with the project's size and importance should be
given to all the appropriate and effective means of obtaining
both the design and construction of the project.  The methods
for achieving the purposes set forth in this rule are not to be
construed as an exclusive list.

(3)  Selecting the Method of Construction Contracting.  In
selecting the construction contracting method, the Director shall
consider the results achieved on similar projects in the past, the
methods used, and other appropriate and effective methods and
how they might be adapted or combined to fulfill the needs of
the procuring agencies.  The use of the design-bid-build method
is an appropriate contracting method for the majority of
construction contracts entered into by the Division with a cost
equal to or less than $1,500,000 and the construction
manager/general contractor method is an appropriate contracting
method for the majority of construction contracts entered into by
the Division with a cost greater than $1,500,000.  The Director
shall include a statement in the project file setting forth the basis
for using any construction contracting method other than those
suggested in the preceding sentence.

(4)  Criteria for Selecting Construction Contracting
Methods.  Before choosing the construction contracting method
to use, the Director shall consider the factors outlined in
Subsection 63-56-36(1)(c).

(5)  General Descriptions.
(a)  Application of Descriptions.  The following

descriptions are provided for the more common contracting
methods.  The methods described are not all mutually exclusive
and may be combined on a project.  These descriptions are not
intended to be fixed for all construction projects of the State.  In
each project, these descriptions may be adapted to fit the
circumstances of that project.

(b)  Design-Bid-Build.  The design-bid-build method is
typified by one business, acting as a general contractor,
contracting with the state to complete a construction project in
accordance with drawings and specifications provided by the
state within a defined time period.  Generally the drawings and
specifications are prepared by an architectural or engineering
firm under contract with the state.  Further, while the general
contractor may take responsibility for successful completion of
the project, much of the work may be performed by specialty
contractors with whom the prime contractor has entered into
subcontracts.

(c)  Design-Build.  In a design-build project, a business
contracts directly with the Division to meet requirements
described in a set of performance specifications. The design-
build contractor is responsible for both design and construction.
This method can include instances where the design-build
contractor supplies the site as part of the package.

(d)  Construction Manager/General Contractor.  A
construction manager/general contractor is a firm experienced
in construction that provides professional services to evaluate
and to implement drawings and specifications as they affect
time, cost, and quality of construction and the ability to
coordinate the construction of the project, including the

administration of change orders.  The Division may contract
with the construction manager/general contractor early in a
project to assist in the development of a cost effective design.
The construction manager/general contractor will generally
become the general contractor for the project and procure
subcontract work at a later date.  The procurement of a
construction manager/general contractor may be based, among
other criteria, on proposals for a management fee which is either
a lump sum or a percentage of construction costs with a
guaranteed maximum cost.  If the design is sufficiently
developed prior to the selection of a construction
manager/general contractor, the procurement may be based on
proposals for a lump sum or guaranteed maximum cost for the
construction of the project.  The contract with the construction
manager/general contractor may provide for a sharing of any
savings which are achieved below the guaranteed maximum
cost.  When entering into any subcontract that was not
specifically included in the Construction Manager/General
Contractor's cost proposal submitted in the original procurement
of the Construction Manager/General Contractor's services, the
Construction Manager/General Contractor shall procure that
subcontractor by using one of the source selection methods
provided for in Sections 63-56-20 through 63-56-35.8 in a
similar manner as if the subcontract work was procured directly
by the Division.

R23-1-50.  Cost or Pricing Data and Analysis; Audits.
(1)  Applicability.  Cost or pricing data shall be required

when negotiating contracts and adjustments to contracts if:
(a)  adequate price competition is not obtained as provided

in Subsection (2); and
(b)  the amounts set forth in Subsection (3) are exceeded.
(2)  Adequate Price Competition.  Adequate price

competition is achieved for portions of contracts or entire
contracts when one of the following is met:

(a)  When a contract is awarded based on competitive
sealed bidding;

(b)  When a contractor is selected from competitive sealed
proposals and cost was one of the selection criteria;

(c)  For that portion of a contract that is for a lump sum
amount or a fixed percentage of other costs when the contractor
was selected from competitive sealed proposals and the cost of
the lump sum or percentage amount was one of the selection
criteria;

(d)  For that portion of a contract for which adequate price
competition was not otherwise obtained when competitive bids
were obtained and documented by either the Division or the
contractor;

(e)  When costs are based upon established catalogue or
market prices;

(f)  When costs are set by law or rule;
(g)  When the Director makes a written determination that

other circumstances have resulted in adequate price competition.
(3)  Amounts.  This section does not apply to:
(a)  Contracts or portions of contracts costing less than

$100,000, and
(b)  Change orders and other price adjustments of less than

$25,000.
(4)  Other Applications.  The Director may apply the

requirements of this section to any contract or price adjustment
when he determines that it would be in the best interest of the
state.

(5)  Submission of Cost or Pricing Data and Certification.
When cost or pricing data is required, the data shall be
submitted prior to beginning price negotiation.  The offeror or
contractor shall keep the data current throughout the
negotiations certify as soon as practicable after agreement is
reached on price that the cost or pricing data submitted are
accurate, complete, and current as of a mutually determined
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date.
(6)  Refusal to Submit.  If the offeror refuses to submit the

required data, the Director shall determine in writing whether to
disqualify the noncomplying offeror, to defer award pending
further investigation, or to enter into the contract.  If a contractor
refuses to submit the required data to support a price adjustment,
the Director shall determine in writing whether to further
investigate the price adjustment, to not allow any price
adjustment, or to set the amount of the price adjustment.

(7)  Defective Cost or Pricing Data.  If certified cost or
pricing data are subsequently found to have been inaccurate,
incomplete, or noncurrent as of the date stated in the certificate,
the Division shall be entitled to an adjustment of the contract
price to exclude any significant sum, including profit or fee, to
the extent the contract sum was increased because of the
defective data.  It is assumed that overstated cost or pricing data
increased the contract price in the amount of the defect plus
related overhead and profit or fee; therefore, unless there is a
clear indication that the defective data were not used or relied
upon, the price should be reduced by this amount.  In
establishing that the defective data caused an increase in the
contract price, the Director shall not be required to reconstruct
the negotiation by speculating as to what would have been the
mental attitudes of the negotiating parties if the correct data had
been submitted at the time of agreement on price.

(8)  Audit.  The Director may, at his discretion, and at
reasonable times and places, audit or cause to be audited the
books and records of a contractor, prospective contractor,
subcontractor, or prospective subcontractor which are related to
the cost or pricing data submitted.

(9)  Retention of Books and Records.  Any contractor who
receives a contract or price adjustment for which cost or pricing
data is required shall maintain all books and records that relate
to the cost or pricing data for three years from the date of final
payment under the contract.  This requirement shall also extend
to any subcontractors of the contractor.

R23-1-55.  Specifications.
(1)  General Provisions.
(a)  Purpose.  The purpose of a specification is to serve as

a basis for obtaining a supply or construction item adequate and
suitable for the procuring agencies' needs and the requirements
of the project, in a cost-effective manner, taking into account,
the costs of ownership and operation as well as initial
acquisition costs.  Specifications shall permit maximum
practicable competition consistent with this purpose.
Specifications shall be drafted with the objective of clearly
describing the procuring agencies' requirements.

(b)  Preference for Commercially Available Products.
Recognized, commercially-available products shall be procured
wherever practicable.  In developing specifications, accepted
commercial standards shall be used and unique products shall be
avoided, to the extent practicable.

(c)  Nonrestrictiveness Requirements.  All specifications
shall be written in such a manner as to describe the requirements
to be met, without having the effect of exclusively requiring a
proprietary supply, or construction item, or procurement from a
sole source, unless no other manner of description will suffice.
In that event, a written determination shall be made that it is not
practicable to use a less restrictive specification.

(2)  Director's Responsibilities.
(a)  The Director is responsible for the preparation of all

specifications.
(b)  The Division may enter into contracts with others to

prepare construction specifications when there will not be a
substantial conflict of interest.  The Director shall retain the
authority to approve all specifications.

(c)  Whenever specifications are prepared by persons other
than Division personnel, the contract for the preparation of

specifications shall require the specification writer to adhere to
the requirements of this section.

(3)  Types of Specifications.  The Director may use any
method of specifying construction items which he considers to
be in the best interest of the state including the following:

(a)  By a performance specification stating the results to be
achieved with the contractor choosing the means.

(b)  By a prescriptive specification describing a means for
achieving desired, but normally unstated, ends.  Prescriptive
specifications include the following:

(i)  Descriptive specifications, providing a detailed written
description of the required properties of a product and the
workmanship required to fabricate, erect and install without
using trade names; or

(ii)  Proprietary specifications, identifying the desired
product by using manufacturers, brand names, model or type
designation or important characteristics.  This is further divided
into two classes:

(A)  Sole Source, where a rigid standard is specified and
there are no allowed substitutions due to the nature of the
conditions to be met.  This may only be used when very
restrictive standards are necessary and there is only one
proprietary product known that will meet the rigid standards
needed.  A sole source proprietary specification must be
approved by the Director.

(B)  Or Equal, which allows substitutions if properly
approved.

(c)  By a reference standard specification where documents
or publications are incorporated by reference as though included
in their entirety.

(d)  By a nonrestrictive specification which may describe
elements of prescriptive or performance specifications, or both,
in order to describe the end result, thereby giving the contractor
latitude in methods, materials, delivery, conditions, cost or other
characteristics or considerations to be satisfied.

(4)  Procedures for the Development of Specifications.
(a)  Specifications may designate alternate supplies or

construction items where two or more design, functional, or
proprietary performance criteria will satisfactorily meet the
procuring agencies' requirements.

(b)  The specification shall contain a nontechnical section
to include any solicitation or contract term or condition such as
a requirement for the time and place of bid opening, time of
delivery, payment, liquidated damages, and similar contract
matters.

(c)  Use of Proprietary Specifications.
(i)  The Director shall seek to designate three brands as a

standard reference and shall state that substantially equivalent
products to those designated will be considered for award, with
particular conditions of approval being described in the
specification.

(ii)  Unless the Director determines that the essential
characteristics of the brand names included in the proprietary
specifications are commonly known in the industry or trade,
proprietary specifications shall include a description of the
particular design, functional, or performance characteristics
which are required.

(iii)  Where a proprietary specification is used in a
solicitation, the solicitation shall contain explanatory language
that the use of a brand name is for the purpose of describing the
standard of quality, performance, and characteristics desired and
is not intended to limit or restrict competition.

(iv)  The Division shall solicit sources to achieve whatever
degree of competition is practicable.  If only one source can
supply the requirement, the procurement shall be made in
accordance with Section R23-1-25.

R23-1-60.  Construction Contract Clauses.
(1)  Required Contract Clauses.  Pursuant to Section 63-
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56-40, the document entitled "Required Construction Contract
Clauses", dated January 28, 2002 and on file with the Division,
is hereby incorporated by reference.  Except as provided in
Subsections R23-1-30(7) and R23-1-60(2), the Division shall
include these clauses in all construction contracts for more than
$50,000.

(2)  Revisions to Contract Clauses.  The clauses required
by this section may be modified for use in any particular
contract when, pursuant to Subsection 63-56-40(5), the Director
makes a written determination describing the circumstances
justifying the variation or variations.  Notice of any material
variations from the contract clauses required by this section shall
be included in any invitation for bids or request for proposals.

KEY:  contracts, public buildings, procurement
March 15, 2005 63A-5-103 et seq.
Notice of Continuation June 6, 2002 63-56-14(2)

63-56-20(7)
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R23.  Administrative Services, Facilities Construction and
Management.
R23-2.  Procurement of Architect-Engineer Services.
R23-2-1.  Purpose and Authority.

(1)  In accordance with Subsection 63-56-14(2), this rule
establishes procedures for the procurement of architect-engineer
services by the Division.

(2)  The statutory provisions governing the procurement of
architect-engineer services by the Division are contained in Title
63, Chapter 56 and Title 63A, Chapter 5.

R23-2-2.  Definitions.
(1)  Except as otherwise stated in this rule, terms used in

this rule are defined in Section 63-56-5.
(2)  The following additional terms are defined for this rule.
(a)  "Board" means the State Building Board established

pursuant to Section 63A-5-101.
(b)  "Director" means the Director of the Division,

including, unless otherwise stated, his duly authorized designee.
(c)  "Division" means the Division of Facilities

Construction and Management established pursuant to Section
63A-5-201.

(d)  "Public Notice" means the notice that is publicized
pursuant to this rule to notify architects and engineers of
Solicitations.

(e)  "Solicitations" means all documents, whether attached
or incorporated by reference, used for soliciting information
from architects and engineers seeking to provide architect-
engineer services to the Division.

(f)  "State" means the State of Utah.
(g)  "Using Agency" means any state agency or any

political subdivision of the state which utilizes the services
procured under this rule.

R23-2-3.  Register of Architectural/Engineering Firms.
(1)  Architects and engineers interested in being considered

for architect-engineer services procured by the Division under
Section R23-2-19 may submit an annual statement of
qualifications and performance data.

(2)  The Division shall maintain a file of information
submitted under Subsection (1).

(3)  Except for services procured under Sections R23-2-17
and R23-2-19, an updated or project specific statement of
qualifications shall generally be required in order to be
considered in procurements of services for a specific project as
provided in the solicitation.

R23-2-4.  Public Notice of Solicitations.
The Division shall publicize its needs for architect-engineer

services in the manner provided in Subsection R23-1-5(2).  The
public notice shall include:

(1)  the closing time and date by which the first submittal
of information is required;

(2)  directions for obtaining the solicitation;
(3)  a brief description of the project; and
(4)  notice of any mandatory pre-submittal meetings.

R23-2-5.  Submittal Preparation Time.
Submittal preparation time is the period of time between

the date of first publication of the public notice, and the date and
time set for the receipt of submittals by the Division.  In each
case, the submittal preparation time shall be set to provide
architects and engineers a reasonable time to prepare their
submittals.  The time between the first publication of the public
notice and the earlier of the first required submittal of
information or any mandatory meeting shall be not less than ten
calendar days, unless a shorter time is deemed necessary for a
particular procurement as determined, in writing, by the
Director.

R23-2-6.  Form of Submittal.
The solicitation may provide for or limit the form of

submittals, including any forms for that purpose.

R23-2-7.  Addenda to Solicitations.
Addenda to the solicitation may be made in the same

manner provided for addenda to the bidding documents in
connection with Invitations for Bids set forth in Subsection
R23-1-5(6) except that addenda may be issued until the
selection of an architect or engineer is completed.

R23-2-8.  Modification or Withdrawal of Submittals.
(1)  Submittals may be modified prior to the due dates

established in the solicitation.
(2)  Architects and engineers may withdraw from

consideration until a contract is executed.

R23-2-9.  Late Proposals and Late Modifications.
Except for modifications allowed pursuant to negotiation,

any proposal or modification received at the location designated
for receipt of submittals after the due dates established in the
Solicitation shall be deemed to be late and shall not be
considered unless no other submittals are received.

R23-2-10.  Receipt and Registration of Submittals.
After the date established for the first submittal of

information, a register of submitting architects and engineers
shall be prepared and open to public inspection.  Prior to award,
proposals and modifications shall be shown only to procurement
officials and other persons involved with the review and
selection process.

R23-2-11.  Disclosure of Contents of Submittals and
References.

(1)  Except as provided in this rule, submittals of the
successful architect or engineer shall be open to public
inspection after award of the contract.  Submittals of architects
and engineers who are not awarded contracts shall not be open
to public inspection.

(2)  The Solicitation may provide that certain information
required to be submitted by the offeror shall be considered
confidential and classified as protected if such information
meets the provisions of Section 63-2-304 of the Government
Records Access and Management Act.

(3)  If the architect or engineer selected for award has
requested in writing the non-disclosure of trade secrets and
other proprietary data so identified, the Director shall examine
the request to determine its validity prior to award of the
contract.  If the parties do not agree as to the disclosure of data
in the contract, the Director shall inform the architect or
engineer in writing what portion of the proposal will be
disclosed and that, unless the architect or engineer withdraws
the submittal, it will be disclosed.

(4)  The Board finds that it is necessary to maintain the
confidentiality of past performance and reference information in
order to avoid competitive injury and to encourage those
persons providing the information to respond in an open and
honest manner without fear of retribution.  Accordingly, records
containing past performance and reference information are
classified as protected records under the provisions of
Subsection 63-2-304(2) and (6) and shall be disclosed only to
those persons involved with the performance evaluation, the
architect-engineer that the information addresses and persons
involved with the review and selection of submittals.  The
Division may, however, provide reference information to other
governmental entities for use in their procurement activities and
to other parties when requested by the architect-engineer that is
the subject of the information.
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R23-2-12.  Selection Committee.
(1)  The Board delegates to the director the authority to

appoint a selection committee which may include
representatives of the Board, the Division, the using agency, and
architects, engineers and others of the general public.

(2)  Each member of the selection committee shall certify
as to his lack of conflicts of interest.

R23-2-13.  Evaluation and Ranking.
(1)  The selection committee shall evaluate the relative

competence and qualifications of architects and engineers who
submit the required information.

(2)  The evaluation shall be based on evaluation factors set
forth in the solicitation and may include:

(a)  past performance and references;
(b)  qualifications and experience of the firm and key

individuals;
(c)  plans for managing and avoiding project risks;
(d)  interviews; and
(e)  other factors that indicate the relevant competence and

qualifications of the architect-engineer and the architect-
engineer's ability to satisfactorily provide the desired services.

(3)  The evaluation may be conducted in two phases with
the first phase identifying no less than the top three ranked firms
to be evaluated further in the second phase unless less than three
firms are competing for the contract.

(4)  Numerical rating systems may be used but are not
required.

(5)  The evaluation committee shall rank at least the top
three firms.  Notice of the selection results shall be provided to
each firm competing for the contract.

R23-2-14.  Negotiation and Appointment.
The Director shall conduct negotiations as provided for in

Section 63-56-44 until an agreement is reached.

R23-2-15.  Role of the Board.
(1)  The Board has the responsibility to establish and

monitor the selection process.  It must verify the acceptability of
the procedure and make changes in procedure as determined
necessary by the Board.

(2) At each regular meeting of the Board, the Division shall
submit a list of all architect/engineer contracts entered into since
its previous report and the method of selection used.  This shall
be for the information of the Board.

R23-2-16.  Performance Evaluation.
(1)  The Division shall evaluate the performance of the

architectural/engineering firm and shall provide an opportunity
for the using agency to comment on the Division's evaluation.

(2)  This rating shall become a part of the record of that
architectural/engineering firm within the Division.  The
architectural/engineering firm shall be apprised in writing of its
performance rating at the end of the project and may enter its
response in the file.

(3)  Confidentiality of the evaluation information shall be
addressed as provided in Subsection R23-2-(4).

R23-2-17.  Emergency Conditions.
The Director, in consultation with the chairman of the

Board, shall determine if emergency conditions exist and
document his decision in writing.  The Director may use any
reasonable method of awarding contracts for architect-engineer
services in emergency conditions.

R23-2-18.  Direct Awards.
(1)  The Director may award a contract to an

architectural/engineering firm without following the procedures
of this rule if:

(a)  The contract is for a project which is integrally related
to, or an extension of, a project which was previously awarded
to the architectural/engineering firm;

(b)  The architectural/engineering firm performed
satisfactorily on the related project; and

(c)  The Director determines that the direct award is in the
best interests of the State.

(2)  The Director shall place written documentation of the
reasons for the direct award in the project file and shall report
the action to the Board at its next meeting.

R23-2-19.  Small Purchases.
(1)  If the Director determines that the services of architects

and engineers can be procured for less than $50,000, or if the
estimated construction cost of the project is less than $500,000,
the procedures contained in Subsection (2) may be used.

(2)  The Director shall select a qualified firm and attempt
to negotiate a contract for the required services at a fair and
reasonable price.  The qualified firm may be, but is not required
to be, selected from the register of architectural and engineering
firms provided for in Section R23-2-3.  If, after negotiations on
price, the parties cannot agree upon a price that, in the Director's
judgment, is fair and reasonable, negotiations shall be
terminated with that firm and negotiations begun with another
qualified firm.  This process shall continue until a contract is
negotiated at a fair and reasonable price.

R23-2-20.  Alternative Procedures.
(1)  The Division may enhance the process whenever the

Director determines that it would be in the best interest of the
state.  This may include the use of a design competition.

(2)  Any exceptions to this rule must be justified to and
approved by the Board.

(3)  Regardless of the process used, the using agency shall
be involved jointly with the Division in the selection process.

KEY:  procurement, architects, engineers
March 15, 2005 63A-5-103 et seq.
Notice of Continuation December 23, 2004 63-56-14(2)
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R23.  Administrative Services, Facilities Construction and
Management.
R23-3.  Planning and Programming for Capital Projects.
R23-3-1.  Purpose and Authority.

(1)  This rule establishes policies and procedures for the
authorization, funding, and development of programs for capital
development and capital improvement projects and the use and
administration of the Planning Fund.

(2)  The Board's authority to administer the planning
process for state facilities is contained in Section 63A-5-103.

(3)  The statutes governing the Planning Fund are
contained in Section 63A-5-211.

(4)  The Board's authority to make rules for its duties and
those of the Division is set forth in Subsection 63A-5-103(1).

R23-3-2.  Definitions.
(1)  "Agency" means each department, agency, institution,

commission, board, or other administrative unit of the State of
Utah.

(2)  "Board" means the State Building Board established
pursuant to Section 63A-5-101.

(3)  "Capital Development" is defined in Section 63A-5-
104.

(4)  "Capital Improvement" is defined in Section 63A-5-
104.

(5)  "Director" means the Director of the Division,
including, unless otherwise stated, his duly authorized designee.

(6)  "Division" means the Division of Facilities
Construction and Management established pursuant to Section
63A-5-201.

(7)  "Planning Fund" means the revolving fund created
pursuant to Section 63A-5-211 for the purposes outlined
therein.

(8)  "Program" means a document containing a detailed
description of the scope, the required areas and their
relationships, and the estimated cost of a construction project.

(a)  "Program" typically refers to an architectural program
but, as used in this rule, the term "program" includes studies that
approximate an architectural program in purpose and detail.

(b)  "Program" does not mean feasibility studies, building
evaluations, master plans, or general project descriptions
prepared for purposes of soliciting funding through donations or
grants.

R23-3-3.  When Programs Are Required.
(1)  For capital development projects, a program must be

developed before the design may begin unless the Director
determines that a program is not needed for that specific project.
Examples of capital development projects that may not require
a program include land purchases, building purchases requiring
little or no remodeling, and projects repeating a previously used
design.

(2)  For capital improvement projects, the Director shall
determine whether the nature of the project requires that a
program be prepared.

R23-3-4.  Authorization of Programs.
(1)  The initiation of a program for a capital development

project must be approved by the Legislature or the Board if it is
anticipated that state funds will be requested for the design or
construction of the project.

(2)  When requesting Board approval, the agency shall
justify the need for initiating the programming process at that
point in time and also address the level of support for funding
the project soon after the program will be completed.

R23-3-5.  Funding of Programs.
Programs may be funded from one of the following

sources.

(1)  Funds appropriated for that purpose by the Legislature.
(2)  Funds provided by the agency.
(a)  This would typically be the funding source for the

development of programs before the Legislature funds the
project.

(b)  Funds advanced by agencies for programming costs
may be included in the project budget request but no assurance
can be given that project funds will be available to reimburse
the agency.

(c)  Agencies that advance funds for programming that
would otherwise lapse may not be reimbursed in a subsequent
fiscal year.

(3)  If an agency is able to demonstrate to the Board that
there is no other funding source for programming for a project
that is likely to be funded in the upcoming legislative session,
it may request to borrow funds from the Planning Fund as
provided for in Section R23-3-8.

R23-3-6.  Administration of Programming.
(1)  The development of programs shall be administered by

the Division in cooperation with the requesting agency unless
the Director authorizes the requesting agency to administer the
programming.

(2)  This Section R23-3-6 does not apply to projects that
are exempt from the Division's administration pursuant to
Subsection 63A-5-206(3).

R23-3-7.  Restrictions of Programming Firm.
(1)  Except as provided in Subsections 2 and 3, neither a

firm that prepares a program for a project nor its subconsultants
may be prohibited from being considered for selection as the
lead design firm or a member of the design team for that project
unless the procurement documents for the selection of the firm
for the programming services or the contract with the firm for
the programming services contains such a restriction.

(2)  In general, a firm that prepares a program for a project
that is expected to be developed using the design-build method
described in Section R23-1-45 may not be a member of the
design-build team for that project.  In order for this restriction
to take effect, this restriction must be stated in the procurement
documents for the selection of the firm for the programming
services or the contract with the firm for the programming
services.  This restriction shall not apply to a subconsultant of
the programming firm unless the procurement documents
contain such a restriction.

(3)  A restriction, as provided for in this Section may be
waived if the Director makes a written determination that it is in
the best interests of the State to waive this requirement.

R23-3-8.  Use and Reimbursement of Planning Fund.
(1)  The Planning Fund may be used for the purposes stated

in Section 63A-5-211 including the development of:
(a)  facility master plans;
(b)  programs; and
(c)  building evaluations or studies to determine the

feasibility, scope and cost of capital development and capital
improvement requests.

(2)  Expenditures from the Planning Fund must be
approved by the Director.

(3)  Expenditures in excess of $25,000 for a single
planning or programming purpose must also be approved in
advance by the Board.

(4)  The Planning Fund shall be reimbursed from the next
funded or authorized project for that agency that is related to the
purposes for which the expenditure was made from the Planning
Fund.

(5)  The Division shall report changes in the status of the
Planning Fund to the Board.
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R23-3-9.  Development and Approval of Master Plans.
(1)  For each major campus of state-owned buildings, the

agency with primary responsibility for operations occurring at
the campus shall, in cooperation with the Division, develop and
maintain a master plan that reflects the current and projected
development of the campus.

(2)  The purpose of the master plan is to encourage long
term planning and to guide future development.

(3)  Master plans for campuses and facilities not covered by
Subsection (1) may be developed upon the request of the Board
or when the Division and the agency determine that a master
plan is necessary or appropriate.

(4)  The initial master plan for a campus, and any
substantial modifications thereafter, shall be presented to the
Board for approval.

KEY:  planning, public buildings, design, procurement
March 15, 2005 63A-5-103
Notice of Continuation July 28, 2004 63A-5-211
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R23.  Administrative Services, Facilities Construction and
Management.
R23-4.  Suspension/Debarment.
R23-4-1.  Purpose and Authority.

(1)  This rule sets forth the the basis and guidelines for
suspension or debarment from consideration for award of
contracts by the division.

(2)  This rule is authorized under Subsection 63A-5-103(1),
which directs the Building Board to make rules necessary for the
discharge of the duties of the Division of Facilities Construction
and Management, and Subsection 63-56-14(2), which authorizes
the Building Board to make rules regarding the procurement of
construction, architect-engineering services, and leases.

R23-4-2.  Definitions.
(1)  "Director" means the director of the division,

including, unless otherwise stated, his duly authorized designee.
(2)  "Division" means the Division of Facilities

Construction and Management established pursuant to Section
63A-5-201.

(3)  "Person" shall have the meaning provided in Section
63-56-5.

R23-4-3.  Suspended and Debarred Persons Not Eligible for
Consideration of Award.

No person who has been suspended or debarred by the
division, will be allowed to bid or otherwise solicit work on
division contracts until they have successfully completed the
suspension or debarment period.

R23-4-4.  Causes for Suspension/Debarment and Procedure.
(1)(a)  The causes for debarment and procedures for

suspension/debarment are found in Sections 63-56-48 through
63-56-50, as well as Section 63A-5-208(8).

(b)  Pursuant to subsection 63-56-48(2)(e), a pattern and
practice by a state contractor to not properly pay its
subcontractors may be determined by the Director to be so
serious and compelling as to affect responsibility as a state
contractor and therefore may be a cause for debarment.

(c)  A pattern and practice by a subcontractor to not honor
its bids or proposals may be a cause for debarment.

(2)  The procedures for suspension/debarment are as
follows:

(a)  The director, after consultation with the using agency
and the Attorney General, may suspend a person from
consideration for award of contracts for a period not to exceed
three months if there is probable cause to believe that the person
has engaged in any activity which may lead to debarment.  If an
indictment has been issued for an offense which would be a
cause for debarment, the suspension, at the request of the
Attorney General, shall remain in effect until after the trial of the
suspended person.

(b)  The person involved in the suspension and possible
debarment shall be given written notice of the division's
intention to initiate a debarment proceeding.  The using agency
and the Attorney General will be consulted by the director and
may attend any hearing.

(c)  The person involved in the suspension and debarment
will be provided the opportunity for a hearing where he may
present relevant evidence and testimony.  The director may
establish a reasonable time limit for the hearing.

(d)  The director, following the hearing on suspension and
debarment shall promptly issue a written decision, if it is not
settled by written agreement.

(e)  The written decision shall state the specific reasons for
the action taken, inform the person of his right to judicial or
administrative review, and shall be mailed or delivered to the
suspended or debarred person.

(f)  The debarment shall be for a period as set by the

Director, but shall not exceed three years.
(g)  Notwithstanding any part of this rule, the Director may

appoint a person or person(s) to review the issues regarding the
suspension or debarment as a recommending authority to the
Director.

KEY:  contracts, construction, construction disputes
March 15, 2005 63A-5-103 et seq.
Notice of Continuation January 15, 2003 63-56-5

63-56-48
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R23.  Administrative Services, Facilities Construction and
Management.
R23-26.  Dispute Resolution.
R23-26-1.  Purpose and Scope.

(1)  The purpose of this rule is to establish a process for
resolving disputes involved with contracts under the Division's
procurement authority.  The objectives of the procedure are to:

(a)  encourage the payment of the appropriate and fair
amount on a timely basis for work or services performed;

(b)  encourage the resolution of issues on an informal basis
in order to minimize Disputes and Claims;

(c)  encourage fair and timely settlement of Claims;
(d)  provide a process that is as simple as possible and

minimizes the costs to all parties in achieving a resolution;
(e)  maintain effective contractual relationships and

responsibilities;
(f)  when possible, resolve related issues and

responsibilities as a package;
(g)  discourage bad faith, frivolous or excessive Claims;
(h)  avoid having Claims interfere with the progress of the

work;
(i)  assure that the presentation of good faith and non-

frivolous issues and Claims do not negatively affect selection
processes for future work, while bad faith and frivolous issues,
as well as the failure of a Contractor or Subcontractor to
facilitate resolution of issues, may be considered in the
evaluation of the Contractor or Subcontractor; and

(j)  provide a process where Subcontractors at any tier,
which have a Claim that involves a good faith issue related to
the responsibility of the Division or anyone for whom the
Division is liable, has the ability to present the matter for
resolution in a fair and timely manner to those of any higher tier
and ultimately to the Division without creating any contractual
relationship between the Division and the Subcontractor at any
tier.

(2)  This rule does not apply to any protest under Section
63-56-45.

(3)  A Claim under this rule that does not include a
monetary claim against the Division or its agents is not limited
to the dispute resolution process provided for in this rule.

(4)  Persons pursuing Claims under the process required by
this rule:

(a)  are bound by the decision reached under the process
unless the decision is properly appealed; and

(b)  may not pursue a Claim under the dispute resolution
process established in Sections 63-56-49 through 63-56-58.

(5)  This rule does not apply to tort or other claims subject
to the provisions of the Utah Governmental Immunity Act.

(6)  This rule shall not limit the right of the Division to
have any of its issues, disputes or claims considered in
accordance with the applicable contract or law.

R23-26-2.  Authority.
(1)  The rule is authorized pursuant to Subsection 63a-5-

208(6) and under the authority of the Utah State Building
Board, Section 63A-5-101 and the Department of
Administrative Services, Division of Facilities Construction and
Management, Section 63A-5-201 et seq.

R23-26-3.  Definitions.
For purposes of this rule:
(1)  "Claim" means a dispute, demand, assertion or other

matter submitted by a Contractor that has a contract under the
procurement authority of the Division, including Subcontractors
as provided for in this rule.  The claimant may seek, as a matter
of right, modification, adjustment or interpretation of contract
terms, payment of money, extension of time or other relief with
respect to the terms of the contract.  A request for Preliminary
Resolution Effort (PRE) shall not be considered a "Claim."  A

requested amendment, requested change order, or a
Construction Change Directive (CCD) is not a PRE or Claim
unless agreement cannot be reached and the procedures of this
rule are followed.

(2)  "Contractor" means a person or entity under direct
contract with the Division and under the Division's procurement
authority.

(3)  "DFCM representative" means the Division person
directly assigned to work with the Contractor on a regular basis.

(4)  "Director" means the director of the Division,
including unless otherwise stated, his/her duly authorized
designee.

(5)  "Division" means the Division of Facilities
Construction and Management established pursuant to Section
63A-5-201 et seq.  It may also be referred in this rule as
"DFCM."

(6)  "Executive Director" means the Executive Director of
the Department of Administrative Services, including unless
otherwise stated, his/her duly authorized designee.

(7)  "Preliminary Resolution Effort" or "PRE" means the
processing of a request for preliminary resolution or any similar
notice about a problem that could potentially lead to a Claim
and is prior to reaching the status of a Claim.

(8)  "Resolution of the claim" means the final resolution of
the claim by the Director, but does not include any
administrative appeal, judicial review or judicial appeal
thereafter.

(9)  "Subcontractor" means any subcontractor or
subconsultant at any tier under the Contactor, including any
trade contractor, specialty contractor or consultant but does not
include suppliers who provide only materials, equipment or
supplies to a contractor, subcontractor or subconsultant.
"Subcontractor" does not include any person or entity, at any
tier, under contract with a Lessor.

R23-26-4.  Procedure for Preliminary Resolution Efforts.
(1)  Request for Preliminary Resolution Effort (PRE).  A

Contractor raising an issue related to a breach of contract or an
issue concerning time or money shall file a PRE as a
prerequisite for any consideration of the issue by the Division.

(2)  Time for Filing.  The PRE must be filed in writing with
the DFCM representative within twenty-one (21) days after the
Contractor knew or should have known of an event for initiating
a PRE, as defined in the applicable contract.  If the Division's
contract does not define the event, the event shall be defined as
the time at which the issue cannot be resolved through the
normal business practices associated with the contract.  The
labeling of the notice shall not preclude the consideration of the
issue by the Division.  A shorter notice provision may be
designated in the contract where damages can be mitigated such
as delays or concealed or unknown conditions, the discovery of
hazardous materials, emergency conditions, or historical or
archeological discoveries.

(3)  Content Requirement.  The PRE shall be required to
include in writing to the extent information is reasonably
available at the time of such filing:

(a)  a description of the issue;
(b)  the potential impact on cost and time or other breach

of contract; and
(c)  an indication of the relief sought.
(4)  Supplementation.  Additional detail of the content

requirement above shall be provided later if the detail is not yet
available at the initial filing as follows:

(a)  While the issue is continuing or the impact is being
determined, the Contractor shall provide a written updated
status report every 30 days or as otherwise reasonably requested
by the DFCM Representative; and

(b)  After the scope of work or other factors addressing the
issue are completed, the complete information, including any
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impacts on time, cost or other relief requested, must be provided
to the DFCM Representative within twenty-one (21) days of
such completion.

(5)  Subcontractors.
(a)  Under no circumstances shall any provision of this rule

be intended or construed to create any contractual relationship
between the Division and any Subcontractor.

(b)  The Contractor must include the provisions of this
subsection (5) in its contract with the first tier Subcontractor,
and each Subcontractor must do likewise.  At the Contractor's
discretion, the Contractor may allow a Subcontractor at the 2nd
tier and beyond to submit the PRE directly with the Contractor.

(c)  In order for a Subcontractor at any tier to be involved
with the preliminary resolution process of the Division, the
following conditions and process shall apply:

(i)  The Subcontractor must have attempted to resolve the
issue with the Contractor including the submission of a PRE
with the Contractor;

(ii)  The Subcontractor must file a copy of the PRE with the
DFCM Representative;

(iii)  The PRE to the Contractor must meet the time,
content and supplementation requirements of Section R23-26-4.
The triggering event for a Subcontractor to file a PRE shall be
the time at which the issue cannot be resolved through the
normal business practices associated with the contract,
excluding arbitration and litigation;

(iv)  The PRE submitted to the Contractor shall only be
eligible for consideration in the Division's PRE process to the
extent the issue is reasonably related to the performance of the
Division or an entity for which the Division is liable;

(v)  The Contractor shall resolve the PRE to the satisfaction
of the Subcontractor within sixty (60) days of its submittal to the
Contractor or such other time period as subsequently agreed to
by the Subcontractor in writing.  If the Contractor fails to
resolve the PRE with the Subcontractor within such required
time period, the Subcontractor may submit in writing the PRE
with the Contractor and the Division.  In order to be eligible for
Division consideration of the PRE, the Subcontractor must
submit the PRE within twenty-one (21) days of the expiration of
the time period for the Contractor/Subcontractor PRE process.
The Division shall consider the PRE as being submitted by the
Contractor on behalf of the Subcontractor.

(vi)  Upon such PRE being submitted, the Contractor shall
cooperate with the DFCM Representative in reviewing the issue.

(vii)  The Division shall not be obligated to consider any
submission which is not in accordance with this rule.

(viii)  The Subcontractor may accompany the Contractor in
participating with the Division regarding the PRE raised by the
Subcontractor. The Division is not precluded from meeting with
the Contractor separately and it shall be the responsibility of the
Contractor to keep the Subcontractor informed of any such
meetings.

(ix)  Notwithstanding any provision of this rule, a
Subcontractor shall be entitled to pursue a payment bond claim.

(6)  PRE Resolution Procedure.  The DFCM
Representative may request additional information and may
meet with the parties involved with the issue.

(7)  Contractor Required to Continue Performance.
Pending the final resolution of the issue, unless otherwise
agreed upon in writing by the DFCM Representative, the
Contractor shall proceed diligently with performance of the
contract and the Division shall continue to make payments in
accordance with the contract.

(8)  Decision.  The Division shall issue to the Contractor,
and any other party brought into the process by the DFCM
Representative as being liable to the Division, a written decision
providing the basis for the decision on the issues presented by
all of the parties within thirty (30) days of receipt of all the
information required under Subsection R23-26-4 (5)(b) above.

(9)  Decision Final Unless Claim Submitted.  The decision
by the Division shall be final, and not subject to any further
administrative or judicial review (not including judicial
enforcement) unless a Claim is submitted in accordance with
this rule.

(10)  Extension Requires Mutual Agreement.  Any time
period specified in this rule may be extended by mutual
agreement of the Contractor and the Division.

(11)  If Decision Not Issued.  If the decision is not issued
within the thirty (30) day period, including any agreed to
extensions, the issue may be pursued as a Claim.

(12)  Payment for Performance.  Except as provided in this
rule, any final decision where the Division is to pay additional
monies to the Contractor, shall not be delayed by any PRE,
Claim or appeal by another party.  Payment to the Contractor of
any final decision shall be made by the Division in accordance
with the contract for the completed work.  Notwithstanding any
other provision of this rule, payment to the Contractor shall be
subject to any set-off , claims or counterclaims of the Division.
Payment to the Contractor for a Subcontractor issue submitted
by the Contractor shall be paid by the Contractor to the
Subcontractor in accordance with the contract between the
Contractor and the Subcontractor.  Any payment or performance
determined owing by the Contractor to the Division shall be
made in accordance with the contract.

R23-26-5.  Resolution of Claim.
(1)  Claim.  If the decision on the PRE is not issued within

the required timeframe or if the Contractor is not satisfied with
the decision, the Contractor or other party brought into the
process by the Division, may submit a Claim in accordance with
this rule as a prerequisite for any further consideration by the
Division or the right to any judicial review of the issue giving
rise to the claim.

(2)  Subcontractors.  In order for a Subcontractor to have
its issue considered in the Claim process by the Division, the
Subcontractor that had its issue considered under Section 23-26-
4(6) may submit the issue as a Claim by filing it with the
Contractor and the Division within the same timeframe and with
the same content requirements as required of a Claim submitted
by the Contractor under this rule.  The Division shall consider
the Claim as being submitted by the Contractor on behalf of the
Subcontractor. Under no circumstances shall any provision of
this rule be intended or construed so as to create any contractual
relationship between the Division and any Subcontractor.

(a)  Upon such Claim being submitted, the Contractor shall
fully cooperate with the Director, the person(s) evaluating the
claim and any subsequent reviewing authority.

(b)  The Director shall not be obligated to consider any
submission which is not in accordance with this rule.

(c)  The Subcontractor may accompany the Contractor in
participating with the Director, the person(s) evaluating the
Claim and any subsequent reviewing authority regarding the
Claim.  The Director, the person(s) evaluating the Claim and
any subsequent reviewing authority is not precluded from
meeting with the Contractor separately, and it shall be the
responsibility of the Contractor to keep the Subcontractor
informed of any such meetings and matters discussed.

(d)  Notwithstanding any provision of this rule, a
Subcontractor shall be entitled to pursue a payment bond claim.

(3)  Time for Filing.  The Claim must be filed in writing
promptly with the Director, but in no case more than twenty-
one(21) days after the decision is issued on the PRE under
Subsection 23-26-4(8) above or no more than twenty-one (21)
days after the decision is not issued under Subsection 23-26-
4(11) above, whichever is later.

(4)  Content Requirement.  The written Claim shall
include:

(a)  a description of the issues in dispute;
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(b)  the basis for the Claim, including documentation and
analysis required by the contract and applicable law and rules
that allow for the proper determination of the Claim;

(c)  a detailed cost estimate for any amount sought,
including copies of any related invoices; and

(d)  a specific identification of the relief sought.
(5)  Extension of Time to Submit Documentation.  The

time period for submitting documentation and any analysis to
support a Claim may be extended by the Director upon written
request of the claimant showing just cause for such extension,
which request must be included in the initial Claim submittal.

(6)  Contractor Required to Continue Performance.
Pending the final determination of the Claim, including any
judicial review or appeal process, and unless otherwise agreed
upon in writing by the Director, the Contractor shall proceed
diligently with performance of the Contract and the Division
shall continue to make payments in accordance with the
contract.

(7)  Agreement of Claimant on Method and Person(s)
Evaluating the Claim.  The Director shall first attempt to reach
agreement with the claimant on the method and person(s) to
evaluate the Claim.  If such agreement cannot be made within
fourteen (14) days of filing of the Claim, the Director shall
select the method and person(s), considering the purpose of this
rule as stated in Section R23-26-1.  Unless agreed to by the
Director and the claimant, any selected person shall not have a
conflict of interest or appearance of impropriety.  Any party and
the person(s) evaluating the Claim has a duty to promptly raise
any circumstances regarding a conflict of interest or appearance
of impropriety.  If such a reasonable objection is raised, and
unless otherwise agreed to by the Director and the claimant, the
Director shall take appropriate action to eliminate the conflict of
interest or appearance of impropriety.  The dispute resolution
methods and person(s) may include any of the following:

(a)  A single expert and/or hearing officer qualified in the
field that is the subject of the Claim;

(b)  An expert panel, consisting of members that are
qualified in a field that is the subject of the Claim;

(c)  An arbitration process which may be binding if agreed
to by the parties to the Claim;

(d)  A mediator; or
(e)  Any other method that best accomplishes the purpose

of Section R23-26-1.
(8)  Evaluation Process.
(a)  No Formal Rules of Evidence.  There shall be no

formal rules of evidence but the person(s) evaluating the Claim
shall consider the relevancy, weight and credibility of the
evidence.

(b)  Questions.  Parties and the person(s) evaluating the
Claim have the right to ask questions of each other.

(c)  Investigation and Documents.  The person(s)
evaluating the Claim has the right to investigate and request
documents, consider any claims or counterclaims of the
Division, may set deadlines for producing documents, and may
meet with the parties involved with the Claim together or
separately as needed.  Copies of submitted documents shall be
provided to all parties.

(d)  Failure to Cooperate.  The failure of a party to
cooperate with the investigation or provide requested
documentation may be a consideration by the person(s)
evaluating the Claim in reaching the findings in its report.

(e)  Record of the Proceeding.  The person(s) evaluating
the Claim shall determine the extent to which formal minutes,
transcripts, and/or recordings shall be made of the meetings
and/or hearings and shall make copies available to all parties.

(f)  Certification.  The person(s) evaluating the Claim may
require the certification of documents provided.

(9)  Timeframe for Person(s) Evaluation the Claim and
Director's Determination.  The Claim shall be resolved no later

than sixty (60) days after the proper filing of the Claim, which
includes any extension of time approved under Section R23-26-
5(5).  The person(s) evaluating the Claim may extend the time
period for resolution of the Claim by not to exceed sixty (60)
additional days for good cause.  The time period may also be
extended if the claimant agrees.  The person(s) evaluating the
Claim shall issue to the parties a schedule providing the
timeframe for the issuance of the following:

(a)  a Preliminary Resolution Report including the
preliminary findings regarding the Claim;

(b)  the receipt of written comments concerning the
preliminary report.  A copy of such comments must be delivered
to the other parties to the Claim within the same timeframe;

(c)  a reply to written comments, which must also be
delivered to the other parties to the Claim within the same
timeframe; and

(d)  a final report and recommendation which must be
delivered to the Director and the other parties no later than
seven (7) days prior to the expiration of the required timeframe
for resolution of the Claim.

(10)  Director's Final Resolution.  The Director shall
consider the final recommendation and report and issue the final
resolution of the Claim, with any modifications, prior to the
expiration of the required timeframe for resolution of the Claim.

R23-26-6.  Administrative Appeal to the Executive Director
of the Department of Administrative Services.

(1)  Administrative Appeal.  The Contractor may file a
written administrative appeal of the final resolution of the
person(s) evaluating the Claim with the Executive Director of
the Department of Administrative Services.  The administrative
appeal is the prerequisite for any further consideration by the
State of Utah, or to judicial review of the issue giving rise to the
Claim.  It shall be considered that the Contractor, or another
party brought into the process by the Division, has not
exhausted its administrative remedies if such an administrative
appeal is not undertaken.

(2)  Time for Filing.  The administrative appeal must be
filed in writing promptly with the Executive Director and
delivered to the other parties to the Claim, but in no case more
than fourteen (14) days after the Contractor's receipt of the
Director's final resolution of the Claim.

(3)  Content.  The Administrative Appeal must state the
basis for the appeal.

(4)  Response.  Within five (5) days of receipt of the
Administrative Appeal, any party may deliver to Executive
Director written comments concerning the appeal.  A copy of
such comments must be delivered to the other parties to the
Claim within the same five (5) day time period.

(5)  Reply to Written Comments.  Within five (5) days of
receipt of written comments, any party may deliver to the
Executive Director a reply to the written comments concerning
the appeal.  A copy of such reply must be delivered to the other
parties to the Claim within the same five (5) day time period.

(6)  Executive Director's Decision.  Within thirty (30) days
of receipt of the Administrative Appeal, and after considering
the appeal, the Director's final resolution, responses and replies,
the Executive Director or his/her designee shall issue a final
decision of the appeal in writing and shall state the basis of the
decision.  Failure of the Executive Director to issue a written
decision within the thirty (30) day time period, shall entitle the
appellant to seek judicial review of the Claim.  The time period
for the Executive Director's decision may be extended by
agreement of the Executive Director and the Appellant.

R23-26-7.  Payment of Claim.
(1)  When a stand alone component of a Claim has received

a final determination, and is no longer subject to review or
appeal, that amount shall be paid in accordance with the
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payment provisions of the contract or judicial order.
(2)  When the entire Claim has received a final

determination, and is no longer subject to review or appeal, the
full amount shall be paid within fourteen (14) days of the date
of the final determination unless the work or services has not
been completed, in which case the amount shall be paid in
accordance with the payment provisions of the contract to the
point that the work or services is completed.

(3)  The final determination date is the earlier of the date
upon which the claimant accepted the settlement in writing with
an executed customary release document and waived its rights
of appeal, or the expiration of the appeal period.

(4)  Any final determination where the Division is to pay
additional monies to the Contractor shall not be delayed by any
appeal or request for judicial review by another party brought
into the process by the Division as being liable to the Division.

(5)  Notwithstanding any other provision of this rule,
payment of all or part of a Claim is subject to any set-off ,
claims or counterclaims of the Division.

(6)  Payment to the Contractor for a Subcontractor issue
(Claim) deemed filed by the Contractor, shall be paid by the
Contractor to the Subcontractor in accordance with the contract
between the Contractor and the Subcontractor.

(7)  The execution of a customary release document related
to any payment may be required as a condition of making the
payment.

R23-26-8.  Judicial Review.
(1)  The Executive Director's decision on the appeal, or the

failure to provide a decision within the required time period
under Subsection R23-26-6(6), shall be deemed a final agency
action subject to judicial review as provided in Sections 63-46b-
14 and 63-46b-15, including, but not limited to requirements for
exhaustion of administrative remedies, the requirements for a
petition of judicial review, jurisdiction and trial de novo.

(2)  The participation of a person in the claim evaluation
process does not preclude the person from testifying in a judicial
proceeding to the extent allowed by Utah law.

R23-26-9.  Allocation of Costs of Claim Resolution Process.
(1)  In order to file a Claim, a claimant must pay a $1500

filing fee to the Division.  When the Claim is a pass-through
from a Subcontractor in accordance with Subsection R23-26-
4(5), the payment of the fee shall be made by the Subcontractor.

(2)  Unless otherwise agreed to by the parties to the Claim,
the costs of resolving the Claim shall be allocated among the
parties on the same proportionate basis as the determination of
financial responsibility for the Claim.

(3)  The costs of resolving the Claim that are subject to
allocation include the claimant's filing fee, the costs of any
person(s) evaluating the Claim, the costs of making any required
record of the process, and any additional testing or inspection
procured to investigate and/or evaluate the Claim.

(4)  Each party is responsible for its own attorney fees.

R23-26-10.  Alternative Procedures.
To the extent otherwise permitted by law, if all parties to a

Claim agree in writing, a protocol for resolving a Claim may be
used that differs from the process described in this rule.

R23-26-11.  Impact on Future Selections.
(1)  The presentation of a good faith and non-frivolous

issue or Claim shall not be considered by the Division's
selection process for a future award of contract; and

(2)  The submission of a bad faith and frivolous issue or
Claim or the failure by a Contractor to facilitate resolution of a
Claim, may be considered in the Division's evaluation of
performance.

R23-26-12.  Delegated Projects.
Projects delegated by the Division shall provide for

contract provisions which provide a similar dispute resolution
process as provided for in this rule.

R23-26-13.  Report to Building Board.
The Division may report on the status of claims to the Utah

State Building Board.

KEY:  resolution, settlement, dispute
March 15, 2005 63A-5-208(6)

63A-5-103(1)(e)
63-56-14(2)
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R35.  Administrative Services, Records Committee.
R35-1a.  State Records Committee Definitions.
R35-1a-1.  Definitions.

In addition to terms defined in Section 63-2-103, Utah
Code, the following terms apply to this rule:

(a)  "Committee" means the State Records Committee in
accordance with Section 63-2-501, Utah Code.

(b)  "Denial" means an act taken to restrict access to a
government record in accordance with Section 63-2-205 and
Subsection 63-2-403(4), Utah Code.

(c)  "Executive Secretary" means the individual appointed
annually as required in Subsection 63-2-502(3), Utah Code.

(d)  "Expedited Hearing" means a meeting by the
Committee to review a designation of records by a government
entity in a shorter time period than in accordance with
Subsection 63-2-403(4)(a).

(e)  "Hearing" means a meeting by the committee to hear an
appeal of a records decision by a government entity in
accordance with Section 63-2-403, Utah Code.

(f)  "Order" means the Decision and Order issued by the
State Records Committee as provided by Subsection 63-2-
403(11), Utah Code.

(g)  "Prehearing" means a meeting by one or more members
of the State Records committee to explore issues and facilitate
settlement of a records dispute involving a government entity
prior to the completion of efforts to resolve such disputes
through an official appeals process.

(h)  "Subpoena" means a written order requiring
appearance before the State Records Committee to give
testimony in accordance with Section 63-2-403, Utah Code.

KEY:  state records committee, records appeal hearings,
government documents
March 8, 2005 63-2-502(2)(a)
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R35.  Administrative Services, Records Committee.
R35-2.  Declining Appeal Hearings.
R35-2-1.  Authority and Purpose.

In accordance with Section 63-2-502 and Subsection 63-2-
403(4), Utah Code, this rule establishes the procedure declining
to schedule hearings by the Executive Secretary of the Records
Committee.

R35-2-2.  Declining Requests for Hearings.
(a)  In order to decline a request for a hearing under

Subsection 63-2-403(4), the Executive Secretary shall consult
with the chair of the Committee and at least one other member
of the Committee as selected by the chair.

(b)  The claim that a record does not exist does not
constitute a denial unless the petitioner can provide sufficient
evidence in his or her statement of facts, reasons, and legal
authority in support of appeal that record did exist at one time.
A determination that sufficient facts have or have not been
alleged shall be made by the chair of the Committee.  In the
circumstance that sufficient facts have not been alleged, the
Executive Secretary shall be instructed not to schedule an appeal
hearing, and shall inform the petitioner appropriately.

(c)  In order to file an appeal the petitioner must submit a
copy of their initial records requests, as well as any denial of the
records request.  The Executive Secretary shall notify the
petitioner that a hearing cannot be scheduled until the proper
information is submitted.

(d)  The chair of the Committee and one other member of
the Committee must both agree with the Executive Secretary's
recommendation to decline to schedule a hearing.  Such a
decision shall consider the potential for a public interest claim
as may be put forward by the petitioner under the provisions of
Subsection 63-2-402(11)(b), Utah Code.  A copy of each
decision to deny a hearing shall be signed and retained in the
file.

(e)  The Executive Secretary's notice to the petitioner
indicating that the request for hearing has been denied, as
provided for in Subsection 63-2-403(4)(ii), Utah Code, shall
include a copy of the previous order of the Committee holding
the records series at issue appropriately classified.

(f)  The Executive Secretary shall report on each of the
hearings declined at each regularly scheduled meeting of the
Committee in order to provide a public record of the actions
taken.

(g)  If a Committee member has requested a discussion to
reconsider the decisions to decline a hearing, the Committee
may, after discussion and by a majority vote, choose to reverse
the decision of the Executive Secretary and hold a hearing.  Any
discussion of reconsideration shall be limited to those
Committee members then present, and shall be based only on
two questions:  (1) whether the records being requested were
covered by a previous order of the Committee, and/or (2)
whether the petitioner has, or is likely to, put forth a public
interest claim.  Neither the petitioner nor the agency whose
records are requested shall be heard at this time.  If the
Committee votes to hold a hearing, the Executive Secretary shall
schedule it on the agenda of the next regularly scheduled
Committee meeting.

(h)  The Executive Secretary shall compile and include in
an annual report to the Committee a complete documented list
of all hearings held and all hearings declined.

KEY:  government documents, state records committee,
records appeal hearings
March 4, 2005 63-2-403(4)
Notice of Continuation July 2, 2004
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R35.  Administrative Services, Records Committee.
R35-3.  Prehearing Conferences.
R35-3-1.  Authority and Purpose.

In accordance with the general objectives of the
Government Records Access and Management Act in
facilitating access to records, and in keeping with the objectives
of hearing procedures found in Section 63-2-403, Utah Code, to
resolve disputes, this rule authorizes and establishes the
procedure for holding prehearing conferences.

R35-3-2.  Scheduling Prehearing Conferences.
(a)  In the process of planning and organizing efforts to

execute appeals which are filed pursuant to Section 63-2-403,
the chair of the state records committee, at his or her discretion,
may direct the disputing parties to appear before him or her, in
person or telephonically, for a prehearing conference, to be held
before any official appeals hearing, for such purposes as:

(1)  encouraging exploration of areas of agreement,
including stipulations; or

(2)  facilitating settlement of the appeal.
(b)  In the event that the issue, or issues scheduled for an

appeals hearing are resolved at a prehearing conference, the
committee chair shall report the settlement to the entire records
committee at the next scheduled meeting for the purposes of
creating a public record.  Any stipulations shall be written and
presented to the members of the records committee at the
hearing.

KEY:  government documents, state records committee,
records appeal hearings
March 4, 2005 63-2-502(2)(a)
Notice of Continuation July 2, 2004
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R35.  Administrative Services, Records Committee.
R35-4.  Compliance with State Records Committee Decisions
and Orders.
R35-4-1.  Authority and Purpose.

In accordance with Subsection 63-2-403(14) Utah Code,
this rule intends to establish the procedure for complying with
an order of the Records Committee.

R35-4-2.  Notices of Compliance.
(a)  The executive secretary of the state records committee

shall send an order of the state records committee by certified
mail to the governmental entity ordered to produce records.

(b)  Pursuant to Subsection 63-2-403(14), Utah Code, each
governmental entity ordered to produce records by the records
committee, shall file with the state records committee either a
notice of compliance, or a copy of the appellant's notice of
appeal of the records committee order, no later than the thirtieth
day following the date of the state records committee order.

(c)  The notice of compliance shall contain a statement,
signed by the head of the governmental entity, that the records
ordered to be produced have been delivered to the petitioner,
and the method and date of delivery.

(d)  In the event a governmental entity fails to file a notice
of compliance or a copy of the appellants notice of appeal of the
records committee order within the time frame specified, the
state records committee shall send written notice of the entity's
noncompliance to the governor for executive branch agencies,
to the Legislative Management Committee for legislative branch
entities, to the Judicial Council for judicial branch entities, and
to the mayor or chief executive officer of a local government for
local or regional governmental entities.

(e)  The state records committee may also impose a civil
penalty of up to $500 for each day of continuing
noncompliance, but only after holding a discussion of the matter
at issue, and obtaining a majority vote at a regularly scheduled
committee meeting.  The non-complying governmental entity
shall be heard at that meeting, with discussion being limited
specifically to reasons for the neglectful, willful, or intentional
act.  Any civil penalty imposed shall be retroactive to the first
date of noncompliance.

KEY:  government documents, state records committee,
records appeal hearings
March 4, 2005 63-2-502(2)(a)
Notice of Continuation July 2, 2004
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R35.  Administrative Services, Records Committee.
R35-5.  Subpoenas Issued by the Records Committee.
R35-5-1.  Authority and Purpose.

In accordance with Subsection 63-2-403(10), Utah Code,
this rule intends to establish the procedures for issuing
subpoenas by the Records Committee.

R35-5-2.  Subpoenas.
(a)  In order to initiate a request for subpoena, a party shall

file a written request with the chair of the state records
committee at least 14 business days prior to a hearing.  The
request shall describe the purpose for which the subpoena is
sought, and state specifically why, given that hearsay is
available before the state records committee, the individual
being subpoenaed must be present.

(b)  The chair of the state records committee shall review
each subpoena request and grant or deny the request within
three business days, based on the following considerations:

(1)  a weighing of the proposed witness' testimony as
material and necessary; or

(2)  a weighing of the burden to the witness against the
need to have the witness present.

(c)  If the chair grants the request, the requesting party may
obtain a subpoena form, signed, but otherwise in blank, from the
executive secretary of the state records committee.  The
requesting party shall fill out the subpoena and have it served
upon the proposed witness at least seven business days prior to
a hearing.

(d)  A subpoenaed witness shall be entitled to witness fees
and mileage reimbursement to be paid by the requesting party.
Witnesses shall receive the same witness fees and mileage
reimbursement allowed by law to witnesses in a state district
court.

(e)  A subpoenaed witness may file a motion to quash the
subpoena with the executive secretary at least three business
days prior to the hearing at which the witness has been ordered
to be present, and shall simultaneously transmit a copy of that
motion to the parties.  Such motion shall include the reasons for
quashing the subpoena, and shall be granted or denied based on
the same considerations as outlined in Subsection R35-5-
3(b)(2).  As part of the motion to quash, the witness must
indicate whether a hearing on the motion is requested.  If a
hearing is requested, it shall be granted.  All parties to the
appeal have a right to be present at the hearing.  The hearing
must occur prior to the appeal hearing, and shall be heard by the
committee chair.  The hearing may be in person, or by
telephone, as determined by the committee chair.  A decision on
the motion to quash shall be rendered prior to the appeal
hearing.

(f)  If the chair denies the request for subpoena, the denial
is final and unreviewable.

KEY:  government documents, state records committee,
records appeal hearings
March 4, 2005 63-2-502(2)(a)
Notice of Continuation July 2, 2004
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R35.  Administrative Services, Records Committee.
R35-6.  Expedited Hearing.
R35-6-1.  Authority and Purpose.

In accordance with Subsection 63-2-403(4)(a), this rule
establishes the procedure for requesting and scheduling an
Expedited Hearing.

R35-6-2.  Requests for an Expedited Hearing.
(a)  A party appealing a records designation to the

Committee may request that a hearing be scheduled to hear the
appeal prior to 14 days after the date the notice of appeal is filed
by making a written request to the Executive Secretary. A copy
of this request shall also be mailed to the government entity.

(b)  A written request shall include the reason(s) the request
is being made.

(c)  The Executive Secretary shall consult with the chair of
the Committee to decide whether an Expedited Hearing is
warranted.

(d)  The standard for granting an Expedited Hearing is
"good cause shown."  The chair shall take into account the
reason for the request, and balance that against the burden to the
Committee and the government entity.

R35-6-3.  Scheduling the Expedited Hearing.
(a)  In the event that an Expedited Hearing is granted, the

Executive Secretary shall poll the Committee to determine a date
upon which a quorum can be obtained.

(b)  After settling on a date no sooner than 5 days nor later
than 14 days after the notice of appeal has been filed, the
Executive Secretary shall contact the petitioner and government
entity and schedule the hearing.

(c)  The government entity shall file its response to the
appeal with the Executive Secretary, and mail a copy to the
petitioner no later than three days prior to the scheduled hearing.
The Executive Secretary shall make this response available to
the Committee as soon as possible.

R35-6-4.  Holding the Expedited Hearing.
(a)  With the exception of the time frame for scheduling a

hearing and providing responses, all other provisions governing
hearings under the Government Records Access and
Management Act (GRAMA) shall apply to Expedited Hearings.

KEY:  government documents, state records committee,
records appeal hearings
March 4, 2005 63-2-502(2)
Notice of Continuation July 2, 2004
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R58.  Agriculture and Food, Animal Industry.
R58-1.  Admission and Inspection of Livestock, Poultry, and
Other Animals.
R58-1-1.  Authority.

A.  Promulgated under the authority of Title 4, Chapter 31
and Subsections 4-2-2(1)(c)(i), 4-2-2(1)(j).

B.  Intent:  It is the intent of these rules to eliminate or
reduce the spread of diseases among livestock by providing
standards to be met in the movement of livestock within the
State of Utah, INTRASTATE, and Import movements,
INTERSTATE, of livestock, poultry and other animals.

R58-1-2.  Definitions.
A.  "Approved Livestock Market" - A livestock market

which meets the requirements as outlined in 9 CFR 78, January
1, 2002 edition, Title 4, Chapter 30, and Rule R58-7.

B.  "Livestock Market Veterinarian" - A Utah licensed and
accredited veterinarian appointed by the Department of
Agriculture and Food to work in livestock markets in livestock
health and movement matters.

C.  "Official Random Sample Test, 95/10" - A sampling
procedure utilizing official pseudorabies serologic tests which
provides a 95 percent probability of detecting infection in a herd
in which at least 10 percent of the swine are seropositive for
pseudorabies.  Each segregated group of swine on an individual
premises must be considered a separate herd and sampled as
follows:

Less than 100 head -- Test 25
100 - 200 head ----- Test 27
201 - 999 head ----- Test 28
1,000 and over ----- Test 29
D.  "Official Random Sample Test, 95/5" - A sampling

procedure utilizing official pseudorabies serologic tests which
provides a 95 percent probability of detecting infection in a herd
in which at least five percent of the swine are seropositive for
pseudorabies.  Each segregated group of swine on an individual
premises must be considered a separate herd and sampled as
follows:

Less than 100 head -- Test 45
100 - 200 head ----- Test 51
201 - 999 head ----- Test 57
1,000 and over ----- Test 59
E.  "Qualified Feedlot" - A feedlot approved by the Utah

Department of Agriculture and Food to handle INTRASTATE
heifers, cows or bulls which originate from Utah herds.  These
animals shall be confined to a drylot area which is used to
upgrade or finish feeding animals going only to slaughter.

F.  "Reportable Disease List" - A list of diseases and
conditions developed by the state veternarian that may affect the
health and welfare of the animal industry of the state, reportable
to the state veterinarian.

G.  "Test Eligible Cattle and Bison" - All cattle or bison six
months of age or older, except:

1.  Steers, spayed heifers;
2.  Official calfhood vaccinates of dairy breeds under 20

months of age and beef breeds under 24 months of age which
are not parturient, springers, or post parturient;

3.  Official calfhood vaccinates, dairy or beef breeds of any
age, which are Utah Native origin.

4.  Utah Native Bulls from non-infected herds.
H.  "Official Calfhood Vaccinate" - Female cattle of a dairy

breed or beef breed vaccinated by a USDA Veterinary Services
representative, State certified technician, or accredited
Veterinarian with an approved dose of RB51 Vaccine or other
USDA approved agent while from 4 to 12 months of age in
accordance with its labeling.  These cattle must be properly
identified by official tattoos and ear tag or registration tattoo and
be reported on an official vaccination certificate (VS Form 4-24)
within 30 days to the State Veterinarian.

I.  "Exposed Animal", "Reactor", "Suspect", as defined in
the United States Department of Agriculture; Animal and Plant
Health Inspection Service and Veterinary Services Brucellosis
Eradication Uniform Methods and Rules and 9 CFR 78.

R58-1-3.  Intrastate Cattle Movement - Rules - Brucellosis.
A.  The State Veterinarian may require brucellosis testing

of cattle, bison, and elk, moving intrastate as necessary to
protect against potential disease threat or outbreak.

B.  Utah Department of Agriculture and Food Livestock
Inspectors will help regulate Intrastate movement of cattle
according to Brucellosis rules at the time of change of
ownership inspection.

R58-1-4.  Interstate Importation Standards.
A.  No animal, poultry or bird of any species or other

animal including wildlife, that is known to be affected with or
has been exposed to a contagious, infectious or communicable
disease, or that originates from a quarantined area, shall be
shipped, transported or moved into the State of Utah until
written permission for such entry is first obtained from
Veterinary Services Division, United States Department of
Agriculture, Animal and Plant Health Inspection Service, and
Utah Department of Agriculture and Food, State Veterinarian or
Commissioner of Agriculture and Food.

B.  Certificate of Veterinary Inspection.  An official
Certificate of Veterinary Inspection issued by an accredited
veterinarian is required for importation of all animals and
poultry. A copy of the certificate shall be immediately
forwarded to the Utah Department of Agriculture and Food by
the issuing veterinarian or the livestock sanitary official of the
state of origin.

C.  Permits.  Livestock, poultry and other animal import
permits may be issued by telephone to the consignor, a
consignee or to an accredited veterinarian responsible for
issuing a Certificate of Veterinary Inspection, and may be
obtained from the Utah Department of Agriculture and Food,
350 North Redwood Road, PO Box 146500, Salt Lake City,
Utah 84114-6500, Phone (801) 538-7164; after hours and
weekends, (435) 882-0217; (801) 773-5656.

R58-1-5.  Cattle and Bison.
A.  Import Permit and Certificate of Veterinary Inspection.
1.  No cattle or bison may be imported into Utah without

an import permit issued by the Department of Agriculture and
Food.  A Certificate of Veterinary Inspection and an import
permit must accompany all cattle and bison imported into the
state.  All cattle and bison must carry some form of individual
identification, 1) a brand registered with an official brand
agency, or 2) an ear tag or a registration tattoo.  Identification
must be listed on the Certificate of Veterinary Inspection.
Official individual identification used for testing purposes must
be shown on the Certificate of Veterinary Inspection.  The
import permit number must be listed on the Certificate of
Veterinary Inspection.  This includes exhibition cattle.
Commuter cattle are exempt as outlined in Subsection R58-1-
5(B).

2.  The following cattle are exempted from (1) above:
a.  Cattle consigned directly to slaughter at a state or

federally inspected slaughter house; and
b.  Cattle consigned directly to a State or Federal approved

Auction Market.
c.  Movements under Subsections R58-1-5(A)(2)(a), and

R58-1-5(A)(2)(b) must be in compliance with state and federal
laws and regulations and must be accompanied by a weighbill,
brand certificate, or similar document showing some form of
positive identification, signed by the owner or shipper stating
the origin, destination, number and description of animals and
purpose of movement.
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B.  Commuter Cattle.  Commuter, temporary grazing, cattle
may enter Utah or return to Utah after grazing if the following
conditions are met.

1.  A Certificate of Veterinary Inspection or a commuter
permit approved by the import state and the State of Utah must
be obtained prior to movement into Utah.  This will allow
movements for grazing for current season if the following
conditions are met:

a.  All cattle shall meet testing requirements as to State
classification for interstate movements as outlined in 9 CFR 1-
78; USDA, Animal and Plant Health Inspection Services,
Brucellosis Eradication, Uniform Methods and Rules, May 6,
1992 and approved by cooperating States.

b.  Commuter cattle shall not be mixed with quarantined,
exposed, or suspect cattle nor change ownership during the
grazing period.

2.  No quarantined, exposed or reactor cattle shall enter
Utah.

C.  Brucellosis.  Prior to importation of cattle or bison into
Utah the following health restrictions must be met.

1.  Bison heifers of vaccination age between four and 12
months must be officially vaccinated for brucellosis prior to
entering Utah.  All female bison cattle imported after July 1,
1984, must have a legible brucellosis calfhood vaccination
tattoo to be imported or sold within the State of Utah, unless
going directly to slaughter, or qualified feedlot to be sold for
slaughter, or to an approved livestock market to be sold for
slaughter or for vaccination.

a.  Bison heifers of vaccination age may be vaccinated
upon arrival by special permit.

2.  Test eligible cattle imported from states designated as
brucellosis free, that are acquired directly from the farm of
origin and moving directly to the farm of destination are not
required to be tested for brucellosis prior to movement.

3.  Test eligible cattle imported from states designated as
brucellosis free, that are acquired through "trading channels", or
any "non-farm of origin source" must be tested negative for
brucellosis within 30 days prior to entry.

4.  All test eligible cattle imported from states that have not
been designated as brucellosis free must test negative for
brucellosis within 30 days before movement into Utah.

5.  Exceptions to the above testing requirements include
Test Eligible Cattle imported to Utah and moving directly to:

a.  an approved livestock market, or
b.  to a "qualified feedlot", or
c.  for immediate slaughter to a slaughtering establishment

where federal or state inspection is maintained.
A brand inspection certificate, which indicates the intended

destination is required for cattle entering the state under these
provisions.

6.  No reactor cattle or cattle from herds under quarantine
for brucellosis will be allowed to enter the state except when
consigned to a slaughtering establishment where recognized
state or federal meat inspection is maintained.  An import permit
and a Veterinary Services Form 1-27 prior to shipment are also
required.

7. Entry of cattle which have been retattooed is not
permitted unless they are moved for immediate slaughter to a
slaughtering establishment where state or federal inspection is
maintained or to not more than one state or federal approved
market for sale to a qualified feedlot or slaughtering
establishment.

8.  Entry of cattle which have been adult vaccinated is not
permitted unless they are for immediate slaughter where state or
federal inspection is maintained.

D.  Tuberculosis.
A negative test is required within 60 days prior to shipment

for all breeding cattle originating within a quarantined area or
from reactor or exposed herds.

E.  Scabies.
No cattle affected with, or exposed to scabies shall be

trailed, driven, shipped or otherwise moved into Utah.  Cattle
from a county where scabies have been diagnosed during the
past 12 months must be officially treated within 10 days prior to
shipment into Utah.  The date of treating and products used
must be shown on the Certificate of Veterinary Inspection; also
the approved vat number and location.

F.  Splenic or Tick Fever.  No cattle infested with ticks,
Margaropus annulatus, or exposed to tick infestations shall be
shipped, trailed, or driven, or otherwise imported into the State
of Utah for any purpose.

G.  Exhibitions, Fairs, and Shows.
1. Dairy cattle and cattle for breeding purposes imported

for exhibition or show purposes only to be returned to state of
origin may enter provided:

a.  The cattle are accompanied by the proper Certificate of
Veterinary Inspection and import permit.

b.  The cattle must have negative T.B. test within 60 days.
c.  The cattle must have a negative brucellosis test within

30 days prior to entrance.  Vaccinates under age are acceptable.
H.  Trichomoniasis.
All bulls imported to Utah shall be in compliance with

R58-21-3(A), which requires testing of all bulls over nine
months of age for Trichomoniasis prior to entry, with some
exceptions.

R58-1-6.  Horses, Mules, and Asses.
Horses, mules and asses may be imported into the State of

Utah when accompanied by an official Certificate of Veterinary
Inspection.  The certificate must state that the equine animals
described were examined on the date indicated and found free
from symptoms of any infectious or communicable disease such
as CEM, Contagious Equine Metritis, and EIA, Equine
Infectious Anemia.  The Certificate of Veterinary Inspection
must show a negative coggins test within one year previous to
the time the certificate was issued.  Utah horses returning to
Utah as part of a commuter livestock shipment are exempted
from the Certificate of Veterinary Inspection requirements;
however, a valid Utah horse travel permit as outlined under
Sections 4-24-22 or 4-24-23 and Section R58-9-4 is required for
re-entering Utah.

R58-1-7.  Swine.
A.  Stocking, Feeding, and Breeding swine.  Swine for

stocking, breeding, feeding or exhibition may be shipped into
the state if the following requirements are met:

1.  Import Permit and Certificate of Veterinary Inspection -
All swine must be accompanied by an approved Certificate of
Veterinary Inspection stating they are clinically free from
infectious or contagious disease or exposure and have not been
fed raw garbage.  The Certificate of Veterinary Inspection must
show individual identification, ear tags, tattoos, registration
numbers, micro chips or other permanent means.  An import
permit issued by the Department of Agriculture and Food must
accompany all hogs, including feeder hogs imported into the
state.

2.  Test Status.  The Certificate of Veterinary Inspection
must list the brucellosis, and pseudorabies test status of the
animals.

3.  Quarantine - All swine shipped into the state for feeding
or breeding purposes are subject to an 18 day quarantine
beginning with the date of arrival at destination.  The
department shall be notified by the owner of date of arrival.
Release from quarantine shall be given by the department only
when satisfied that health conditions are satisfactory.

4.  Brucellosis - All breeding and exhibition swine over the
age of three months shipped into Utah must pass a negative test
for brucellosis within 30 days prior to movement into the state
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or originate from a validated brucellosis free herd.  A validated
brucellosis free herd number and date of last test is required to
be listed on the Certificate of Veterinary Inspection.

5.  Pseudorabies - All breeding, feeding and exhibition
swine must pass a negative pseudorabies test within the last
thirty days unless they originate from a recognized qualified
pseudorabies free herd.  However, feeder swine may come into
the state from a herd of origin in a Stage III, IV, or V state as
classified by the Official Pseudorabies Eradication Program
Standards 6-19-91.  A 30 day retest is required on all breeding
and exhibition swine brought into the state.  Swine which are
infected or exposed to pseudorabies may not enter the state,
except swine consigned to a slaughterhouse for immediate
slaughter and must be moved in compliance with 9 CFR 1-71.

6.  Erysipelas - Purebred and breeding swine shall be
immunized with erysipelas bacterin not less than 15 days prior
to importation.

7.  Leptospirosis - All breeding and exhibition swine over
four months of age shall have passed a negative leptospirosis
test within 30 days of entry, or be part of an entire negative herd
test within the previous 12 months or be vaccinated for
leptospirosis at least 15 days prior to entry.  Herd and
vaccination status must be stated on the Certificate of Veterinary
Inspection.

8.  PRRS -- All breeding and exhibition swine 2 months of
age and over must be tested negative for Porcine Reproductive
and Respiratory Syndrome (PRRS) virus within 30 days prior to
entry to Utah.

B.  Immediate Slaughter
Swine shipped into Utah for immediate slaughter must not

have been fed raw garbage, must be shipped in for immediate
slaughter with no diversions, and must be free from any
infectious or contagious disease in compliance with 9 CFR 71.

Exhibition swine that have attended livestock shows in
Utah shall not be returned to Utah farms but shall go directly to
slaughter.

C.  Prohibition of Non-domestic and Non-native Suidae
and Tayassuidae.

Javelina or Peccary, and feral or wild hogs such as Eurasian
or Russian wild hogs (Sus scrofa) are considered invasive
species in Utah, capable of establishing wild reservoirs of
disease such as brucellosis and pseudorabies.  They are
prohibited from entry to Utah except when approved by special
application only for purposes of exhibition and after meeting the
above vaccination and testing requirements.

R58-1-8.  Sheep.
A.  All sheep imported must be accompanied by a

Certificate of Veterinary Inspection certifying the sheep are free
of communicable diseases or exposure.

1.  Blue Tongue.  No sheep infected with or exposed to
blue tongue may enter Utah.  No sheep from an area under
quarantine because of blue tongue may be transported into Utah
without obtaining an import permit and a Certificate of
Veterinary Inspection certifying that the sheep have originated
from a flock free of blue tongue and have been vaccinated
against blue tongue at least 30 days prior to entry.

2.  Foot Rot.  Sheep must be thoroughly examined for
evidence of foot rot.  The Certificate of Veterinary Inspection
must certify that the sheep were examined and are free from foot
rot.

3.  A prior entry permit must be obtained by calling the
Utah Department of Agriculture and Food, 801-538-7164.

4.  Scrapie.  Sheep entering Utah must comply with federal
Scrapie identification requirements as listed in CFR 9 Part 79,
January 1, 2002 edition.  Sheep from Scrapie infected, exposed,
quarantined or source flocks may not be permitted to enter the
state unless a flock eradication and control plan, approved by
the State Veterinarian in Utah, has been implemented.

R58-1-9.  Poultry.
All poultry imported into the state shall comply with Title

4, Chapter 29 and R58-6 governing poultry which requires a
prior permit from the Department of Agriculture and Food.  This
number can be called for information concerning permits:  (801)
538-7164.

R58-1-10.  Goats and Camelids.
A.  Goats being imported into Utah must meet the

following requirements:
1.  Dairy goats must have a permit from the Department of

Agriculture and Food (phone 801-538-7164) and, an official
Certificate of Veterinary Inspection showing a negative
tuberculosis test within 60 days, and a negative brucellosis test
within 30 days prior to entry or be from a certified brucellosis
free herd and tuberculosis free area.  They must be free of
communicable diseases or exposure thereto; there must be no
evidence of Caseous Lymphadenitis (abscesses).

2.  Meat type goats must have a Certificate of Veterinary
Inspection indicating they are free from any communicable
diseases or exposure and that there is no evidence of caseous
lymphadenitis (abscesses).

3.  Exemption - Goats for slaughter may be shipped into
Utah directly to a slaughtering establishment or to a state and
federally approved auction market for sale to such slaughtering
establishment.  However, they must be accompanied by a
Certificate of Veterinary Inspection indicating they are free from
any communicable diseases or exposure and that there is no
evidence of caseous lymphadenitis, abscesses.

B.  Camelids shall be accompanied by:
1.  a Certificate of Veterinary Inspection;
2.  Negative TB test within 60 days;
3.  Negative Brucellosis within 30 days.

R58-1-11.  Psittacine Birds.
No Psittacine birds shall be shipped into the State of Utah

unless a permit is obtained from the Department prior to
importation.  Request for a permit must be made by an
accredited veterinarian certifying that the birds are free from any
symptoms of any infectious, contagious or communicable
disease.  The request must also state the number and kinds of
birds to be shipped into Utah, their origin, date to be shipped
and destination, all listed on the Certificate of Veterinary
Inspection.

R58-1-12.  Dogs and Cats.
All dogs, cats and ferrets over four months of age shall be

accompanied by an official Certificate of Veterinary Inspection,
showing vaccination against rabies within 12 months.  The date
of vaccination, name of product used, and expiration date must
be given.

R58-1-13.  Game and Fur-Bearing Animals.
A. Contagious or Communicable Disease.  No game or fur

bearing animals will be imported into Utah without a prior
permit being obtained from the Department.  Each shipment
shall be accompanied by an official Certificate of Veterinary
Inspection certifying they are free from all contagious and
communicable diseases and exposure thereto.

B.  Mink.
All mink entering Utah shall have originated on ranches or

herds where virus enteritis has not been diagnosed within the
past three years.

C.  Elk brought into the state under regulations governing
elk farming and hunting shall meet the importation requirements
of R58-18-11 and 12.

R58-1-14.  Zoo Animals.
The entry of common zoo animals, as monkeys, apes,
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baboons, rhinoceros, giraffes, zebras, elephants, to be kept in
zoos, or shown at exhibitions is authorized when a permit has
been obtained from the Department.  Movement of these
animals must also be in compliance with the Federal Animal
Welfare Act, 7 USC 2131-2156.

R58-1-15.  Wildlife.
It is unlawful for any person to import into the State of

Utah any species of live native or exotic wildlife except as
provided in Title 23, Chapter 13.  Fish and Wildlife Services,
1596 West North Temple, Salt Lake City, Utah 84116, (801)
538-4887.  All wildlife imports shall meet the same Department
requirements as the domestic animals.

R58-1-16.  Duties of Carriers.
Owners and operators of railroads, trucks, airplanes, and

other conveyances are forbidden to move any livestock, poultry,
or other animals into or within the State of Utah or through the
State except in compliance with the provisions set forth in these
rules.

A.  Sanitation.  All railway cars, trucks, airplanes, and other
conveyances used in the transportation of livestock, poultry or
other animals shall be maintained in a clean, sanitary condition.

B.  Movement of Infected Animals.  Owners and operators
of railway cars, trucks, airplanes, and other conveyances that
have been used for movement of any livestock, poultry, or other
animals infected with or exposed to any infectious, contagious,
or communicable disease as determined by the Department, shall
be required to have cars, trucks, airplanes, and other
conveyances thoroughly cleaned and disinfected under official
supervision before further use is permissible for the
transportation of livestock, poultry or other animals.

C.  Compliance with Laws and Rules.  Owners and
operators of railroad, trucks, airplanes, or other conveyances
used for the transportation of livestock, poultry, or other animals
are responsible to see that each consignment is prepared for
shipment in keeping with the State and Federal laws and
regulations.  Certificate of Veterinary Inspection, brand
certificates, and permits should be attached to the waybill
accompanying attendant in charge of the animals.

KEY:  disease control
March 18, 2005 4-31
Notice of Continuation February 13, 2002 4-2-2(1)(j)
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R65.  Agriculture and Food, Marketing and Conservation.
R65-10.  Agriculture Resource Development Loans (ARDL).
R65-10-1.  Authority and Purpose.

Pursuant to Section 4-18-5, this rule establishes general
operating practices by which the Agriculture Resource
Development Loan (ARDL) program shall function.

R65-10-2.  Definitions.
(1)  "Commission: means the Soil Conservation

Commission created by Section 4-18-4, which directs and
implements the Agriculture Resource Development Loan
program throughout the State of Utah, chaired by the
Commissioner of the Utah Department of Agriculture and Food.

(2)  "ZEC Committee: means a Zone Executive Committee
for each of the seven zones in the state, consisting of one
member from each of the soil conservation districts in that zone
to coordinate the ARDL program at the zone level.

(3)  "S.C.D. Board" means a Soil Conservation district
Board, a five-member group within each of 39 soil conservation
districts in the state created by Section 4-18-5, to coordinate the
ARDL program at the district level.

(4)  "ARDL Program Coordinator or Loan Administrator"
means the staff administrator of Agriculture Resource
Development Loan program employed by the Department of
Agriculture and Food.

(5)  "Technical assistance" or "technical assistance agency"
means such individuals or group of individuals, including
administrative services, who may be requested by an applicant
client to provide specialized input for proposed projects.

(6)  "Executive Committee" means a group composed of a
chairman, the President of the Utah Association of Conservation
Districts (UACD), and a commission member at large, which
review applications for presentation to the Soil Conservation
Commission.

(7)  "Application" means a project proposal which is
prepared by an individual seeking ARDL loan funds through the
process established by the commission and in accordance with
Section 4-18-5.

(8)  "Resource Improvement and Management Plans"
means plans and specifications prepared by a technical assistant,
or technical assistance agency, which technical assistants and
agencies are pre-approved by the commission.

R65-10-3.  Administration of Agriculture Resource
Development Fund.

(1)  The objectives of the ARDL program are to conserve
soil and water resources of the state, increase agriculture yields
for croplands, orchards, pastures, range and livestock, maintain
and improve water quality, conserve and improve wildlife
habitat, prevent flooding, conserve or develop on-farm energy
resources, and mitigate damages to agriculture as a result of
flooding, drought, or other natural disasters.  The commission
shall annually allocate funds appropriated for projects that
further these objectives.

(2)  Applicant clients shall submit finalized project
proposals to the ARDL Program Coordinator or Loan
Administrator for review.  Applications shall be reviewed for
funding by the executive committee.  Applicant clients shall
comply with district, zone and commission application
procedures, which are available from district and zone offices.
Applicant clients shall be investigated for credit and security as
may required by the commission; including past and current
financial holdings, fiscal-obligations, and debt history.  When
requests are expected to exceed available funds, projects shall be
rated and prioritized according to levels of quality of
improvement(s) sought.  Rating and approval information from
ZEC committees and SCD boards shall be duly considered.

(3)  Loans will be awarded in accordance with contracts;
which will generally consist of promissory notes or other

documents that are agreed to and signed by applicant clients to
perfect such liens on collateral.

(4)  When proposed projects include technical issues that
are sufficiently complex, loan and technical assistance fees may
be charged to clients.  Some projects may require supervision by
commission designated personnel.

(5)  Contracts with applicant clients shall be based on
security involving defined collateral.  Contracts shall include
schedules for loan repayment according to agreed upon interest
rates and related fiscal conditions.  The ARDL Loan
Administrator may acquire appraisals and estimates of collateral
values, and is authorized to obtain security or collateral in order
to meet the provisions of the contract until agreed upon amounts
have been collected.

(6)  Projects for which funds are loaned shall be inspected
and certified by commission designated personnel for
compliance with contractual provisions.

(7)  Under direction of the commission the ARDL Program
Coordinator or Loan Administrator shall manage the program;
interpret guidelines, administer record-keeping operations,
research financial loan collateral security information, process
and service contracts associated with program functions,
recommend loan approvals to the commission, analyze resource
improvement and management plans, and administer loan
servicing/collection activities.

KEY:  loans
January 16, 1996 4-18-5
Notice of Continuation March 31, 2005
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R70.  Agriculture and Food, Regulatory Services.
R70-540. Food Establishment Registration.
R70-540-1.  Authority.

Promulgated under authority of Subsection 4-5-9(1)(a).

R70-540-2.  Purpose.
The purpose of this rule is to set forth requirements for the

registration of food establishments to protect public health and
ensure a safe food supply.

R70-540-3.  Scope.
(1)  This rule provides procedures to register grocery

stores, warehouses, and food processors and any other
establishment meeting the definition of a food establishment as
per Section 4-5-2(8).

(2)  This rule:
(a)  establishes definitions;
(b)  requires an owner or operator of a food establishment

to annually register with the department;
(c)  categorizes food establishments;
(d)  requires an inspection to determine compliance with

R70-530 prior to granting a registration for new food
establishments;

(e)  establishes the requirements for: issuance, denial,
conditional denial, revocation, suspension, and reinstatement for
food establishments.

R70-540-4.  Definitions.
For the purpose of this rule, the following words and

phrases shall have the meanings indicated:
(a)  "Department" means the Utah Department of

Agriculture and Food, Division of Regulatory Services, or its
representatives.

(b)  "Farmer's Market" means a temporary or seasonal event
at a specified location with multiple businesses that sell raw
agricultural products and packaged processed foods.

(c)  "Food processing" means blending, mixing, packaging,
acidifying, curing, drying or dehydrating, dry packing, thermal
processing, reduced-oxygen packaging, cooking, baking,
heating, grinding, churning, separating, distilling, extracting,
slaughtering, cutting, fermenting, eviscerating, preserving,
freezing, chilling, or otherwise manufacturing food products.

(d)  "Food Processor" means an establishment that uses
food processes indicated in R70-540-4(b). Examples include,
but are not limited to, scratch bakery, dietary supplement
manufacturer, candy factory, bottling plant, cannery, retail meat
department, flour mill, ice plant, and low acid food processing
establishment.

(e)  "Inspection" means an on-site review of a food
establishment conducted by the Utah Department of Agriculture
and Food to ensure compliance with all applicable laws and
rules.

(f)  "Letter of Authorization" is a written document from
the owner of an inspected food establishment that states that
another entity, that is a separate business, is using their food
establishment to process a food product. This letter of
authorization is valid for one calendar year.  This does not
include employees of the food establishment or other businesses
subcontracted by the food establishment that may temporarily
use their facility for food processing activities.

(g)  "Warehouse" means a business whose primary purpose
is to store or hold food.

R70-540-5.  Registration Categories.
(1)  Each food establishment shall belong to only one of the

four categories that have been established.
(2)  A food establishment with multiple processing areas at

the same physical address and under the same ownership will be
evaluated and placed in a single category.

(3)  A separate registration is required for each business
owner operating under a letter of authorization.

(4)  Grocery stores offering food as defined in Section 4-5-
2(6) to consumers shall be categorized based on the following
schedule:

TABLE I

     Inspectable Square    Process                   Category
     Footage               Areas/Employees

(a)  less than 1000        4 or fewer employees      small
(b)  1000-5000             limited food processing   medium
(c)  1000-50,000           2 or fewer food           large
                           processing areas
(d)  greater than 50,000   more than 2 food          super
                           processing areas

(5)  Food or beverage manufacturing, processing, or
packaging plants shall be categorized based on the following
schedule:

TABLE II

     Inspectable Square    Process                   Category
     Footage               Areas/Employees

(a)  less than 1000        4 or fewer employees      small
(b)  1000-5000             limited food processing   medium
(c)  1000-20,000           2 or fewer food           large
                           processing areas
(d)  greater than 20,000   more than 2 food          super
                           processing areas

(6)  Cold or dry storage warehouses or other types of food
storage facilities shall be categorized based on the following
schedule:

TABLE III

             Inspectable Square Footage    Category

(a)          Less than 1000                small
(b)          1000-5000                     medium
(c)          1000-50,000                   large
(d)          greater than 50,000           super

(7)  A water vending machine owner or company shall be
categorized as follows:

TABLE IV

               Number of Water Vending     Category

(a)            ten or fewer                small
(b)            eleven or more              medium

(c)  as a grocery store as indicated in R70-540-5(4), Table
I, (a)-(d) when their primary purpose is to vend water.

(8)  For mobile vendors, each vehicle or truck that sells
prepackaged, potentially hazardous food items shall be
categorized as a small.

(9)  A temporary or seasonal business at an individual
location shall be typed as a grocery store as indicated in R70-
540-5(4), Table I, (a)-(d).

(10)  A farmer's market shall be typed as one grocery store
as indicated in R70-540-5(4), Table I, (a)-(d).

R70-540-6.  Annual Registration Period.
Annual registration applications and fees are due December

31 of each year for the upcoming calendar and all registrations
expire on December 31 of each year.

R70-540-7.  Registration.
(1)  Registration fees are established according to Section

4-5-9. When the appropriate fee is not paid on or before
December 31, the registration shall become delinquent and a
penalty fee shall be added as per Section 4-1-6. Any new
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facilities opening between January 1 and October 31 will be
required to register appropriately.  New facilities registering
after November 1 will be registered for the remainder of that
year and the following calendar year. This does not apply to
seasonal food establishments.

(2)  Fees paid are nonrefundable.
(3)  When a registration is suspended or revoked, no part

of the fees paid for a registration shall be returned to the owner
or operator of a registered food establishment.

R70-540-8.  Requirements.
(1)  The prerequisites for operation are as follows:
(a)  a person may not operate a food establishment without

a valid registration.
(b)  a new registration is required within 60 days when

ownership changes.
(c)  registration is non-transferable.
(d)  the Department may seek administrative or judicial

remedies to achieve compliance with the laws and rules if a
person fails to have a valid registration to operate a food
establishment.

(2)  The owner or person-in-charge shall have the
registration available for review upon request.

(3)  The owner of a food establishment may display the
current annual registration.

(4)  The applicant should submit an application for a
registration at least 30 calendar days before the date planned for
opening a new or remodeled food establishment.

(5)  The person desiring to operate a food establishment
shall submit to the department a written application for a
registration on a form provided by the Department.

(6)  The qualifications and responsibilities of applicants are
as follows:

(a)  be an owner or representative of the food
establishment;

(b)  comply with the requirements of the Utah Food
Protection Rule R70-530 and other applicable laws;

(c)  agree to allow access to the food establishment during
normal business hours as specified under Subsection 4-5-
9(5)(a), provide required information; and

(d)  pay the applicable registration fees at the time the
application is submitted.

(7)  The contents of the application shall include:
(a)  the name, billing address, business telephone number,

and signature of the person applying for the registration;
(b)  the name of the food establishment, federal tax

identification number, physical location address, billing address,
type of establishment (i.e. retail grocery, food processor, or
warehouse), number and types of food processes, square footage
of the food establishment, and the number of employees;

(c)  information specifying whether the food establishment
is owned by an association, corporation, individual, partnership,
or other legal entity;

(d)  a statement signed by the applicant that attests to the
accuracy of the information provided in the application and
agrees to provide other information as required by the
Department.

R70-540-9.  Issuance.
(1)  New, converted, or remodeled food establishments are

required to submit plans as specified in the Utah Food
Protection Rule R70-530-10, 10-2; the department shall issue a
registration to the applicant after:

(a)  a properly completed registration form is submitted;
(b)  the required plans, specifications, and information are

reviewed and approved; and
(c)  a preoperational inspection shows that the

establishment is built or remodeled in accordance with the
approved plans and specifications and that the establishment is

in compliance with the Utah Food Protection Rule R70-530.
(2)  Registration for an existing food establishment will be

renewed annually as stated in Subsection 4-5-9(2).
(3)  The Department shall issue a registration to a new

owner of an existing food establishment after:
(a)  a properly completed application is submitted,

reviewed, and approved;
(b)  an inspection shows that the establishment is in

compliance with the Utah Food Protection Rule R70-530 and;
(c)  the appropriate fees are paid.

R70-540-10.  Conditional Denial of Registration.
(1)  If the registration is conditionally denied, the

Department shall provide the applicant with a written
notification within five business days that includes:

(a)  the specific reasons for the food establishment's
registration denial; and

(b)  the applicant's right to appeal as provided for in
Section R51-2.

(2)  Upon receipt of the notice of conditional denial, the
applicant may:

(a)  correct deficiencies and submit a description of the
corrective actions; or

(b)  submit written information to rebut the deficiencies
described in the notice; or

(c)  request an informal hearing, no later than ten business
days after receipt of the notice.

(3)  After receiving a written notification from the
applicant stating that the deficiencies cited in the notice of
conditional denial no longer exist, the Department shall:

(a)  evaluate the applicant's corrective actions and
supporting documentation or the written rebuttal;

(b)  conduct an on-site re-inspection, if necessary, within
three business days after receipt of written notification or
correction;

(c)  issue the registration when the corrective action or
rebuttal is sufficient;

(d)  deny the registration when the corrective action or
rebuttal is not sufficient; or

(e)  issue a written notice of denial to an applicant who
fails to respond to the notice of conditional denial.

R70-540-11.  Denial of Registration.
(1)  If the registration is denied, the Department shall

provide the applicant with a written notification that includes:
(a)  the specific reasons for the food establishment's

registration denial; and
(b)  the applicant's right to appeal as provided for in

Section R51-2.

R70-540-12.  Suspension of Registration.
(1)  The Commissioner may suspend a registration:
(a)  whenever an inspection of the food establishment

reveals that the establishment has critical or repeat violations
that remain uncorrected beyond the negotiated period of time.

(b)  when there exists in a food establishment an immediate
and substantial hazard to public health, unless the hazard is
immediately corrected.  The Commissioner may temporarily
suspend the registration of the food establishment without prior
notice, informal hearing, and order the food establishment
immediately closed by issuing an order in writing.  An
immediate and substantial hazard to the public health means any
condition, based upon inspection findings or other evidence
that:

(i)  there is an imminent threat of food-borne illness or
disease transmission; or

(ii)  there is a hazardous condition including but not
limited to critical control points without adequate control
measures, contamination from wastewater, or non-potable water
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supply.
(c)  in the event of a natural disaster, the Commissioner has

the authority to order an establishment immediately closed if, in
the opinion of the Commissioner the establishment cannot
operate in a safe and sanitary manner.  Conditions for immediate
closure can include but are not limited to the following:  No
water supply, no electric power, flooding, or significant damage
to the establishment.  The Commissioner shall decide under
what conditions the establishment will be allowed to reopen.

(d)  whenever an owner or operator of a food establishment
denies access to authorized personnel during normal business
hours and does not allow them to conduct regulatory activities.

(2)  The procedures for suspending the registration are as
follows:

(a)  the Commissioner shall notify the holder of the
registration or the designated person-in-charge, in writing, when
a registration is to be suspended;

(i)  the Commissioner shall state specific reasons for which
the registration is to be suspended; and

(ii)  the Commissioner shall offer an opportunity to a
person whose registration is suspended for an informal hearing
as per R51-2-6, provided a written request for an informal
hearing is filed with the Commissioner by the registration holder
no later than ten business days, after receipt of the notice;

(b)  the establishment shall be closed and shall remain
closed until the registration has been reinstated;

(c)  a person whose registration has been suspended may
request a re-inspection. Upon receipt of the request, the
Department will conduct the inspection within three business
days. The registration may be reinstated if the inspection shows
the violation(s) that led to the suspension is corrected;

(3)  the Department may suspend the operations for one
processing area of an establishment without suspending the
registration for the entire food establishment if the reason for
suspension is isolated to that processing area and does not affect
other areas of the establishment.

(4)  if a food establishment voluntarily closes due to an
immediate and substantial hazard to public health, the food
establishment shall notify the Department prior to reopening.

(5)  when a third administrative enforcement action is
assessed against a registered establishment within any twelve-
month period of time, the Department may initiate proceedings
to suspend the registration.

(6)  the registration shall be suspended and in effect until
the conditions no longer exist or the Commissioner affirms,
modifies, or rescinds the order as appropriate.

R70-540-13.  Revocation.
(1)  The Commissioner may revoke a registration

whenever:
(a)  the Commissioner is unable to conduct inspections in

accordance with this chapter due to circumstances within the
control of the registration holder or person-in-charge; or

(b)  the registration has been suspended more than three
times within a twelve-month period.

(2)  The procedures for revocation are as follows:
(a)  the Commissioner shall notify the holder of the

registration or the designated person-in-charge, in writing, when
a registration is to be revoked;

(i)  the Commissioner shall state specific reasons for which
the registration is to be revoked; and

(ii)  the Commissioner shall offer an opportunity to a
person whose registration is revoked for an informal hearing as
per R51-2-6, provided a written request for an informal hearing
is filed with the Commissioner by the registration holder, not
later than ten business days after receipt of the notice.

(b)  a person whose registration has been revoked may
reapply thirty days after the date of revocation.  Application fees
for a new registration will apply.

R70-540-14.  Exemptions.
For the purpose of granting registration fee exemptions the

following applies:
(1)  Food establishments that distribute food provisions

directly to consumers without monetary consideration exchange
will be exempt from food registration fees.

(a)  These facilities may not conduct any type of food
processing or reconditioning.

(b)  Inspections will be conducted by UDAF to ensure food
safety and the food establishments will be required to register
annually with UDAF.

(2)  Warehouses whose sole purpose is to distribute
directly to food establishments that distribute food provisions
directly to consumers without monetary consideration exchange
may be exempt from registration fees.

KEY:  food inspection
March 18, 2005 4-5-9(1)(a)
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R131.  Capitol Preservation Board (State), Administration.
R131-8.  CPB Facilities and Grounds:  Maintenance of
Aesthetics.
R131-8-1.  Purpose.

Pursuant to section 63C-9-301(1)(b), Utah Code, this rule
defines the Board's statutory requirement to preserve, maintain
and restore Capitol Hill facilities and Capitol Hill grounds.

R131-8-2.  Authority.
This rule is authorized under Subsection 63C-9-402(1),

Utah Code, which directs the Executive Director to develop a
master plan for the Board's approval to maintain, preserve,
restore, and modify the Capitol Hill facilities and Capitol Hill
grounds.

R131-8-3.  Definitions.
In addition to terms defined in Sections 63-56-5 and 63C-

9-102, Utah Code:
(a)  "Board" means the Capitol Preservation Board.
(b)  "Design Guidelines and Imperatives" means the

document of project parameters developed and titled by that
name, and issued by the Board, that sets forth the architectural
design direction consistent with the master plan approved by the
Board.

(c)  "Historic Fabric" means antiquities of various types,
which are architectural elements both old and new, in existing
and new structures that support the intent of the Board's master
plan and the design guidelines and imperatives.

R131-8-4.  Alterations to Buildings Interiors.
(a)  Pursuant to Sections 63C-9-301 and 63C-9-402, Utah

Code;
(i)  No alteration to the interior of any building on Capitol

Hill that is under the control of the Board shall be made without
the signed, written approval of the Executive Director.

(ii)  No alteration may be made to the interior of the
Capitol Hill buildings that could have a visual or functional
impact to the exterior appearance of the buildings, without the
signed, written approval of the Executive Director.

(iii)  All alterations to the interior space of any Capitol Hill
facility shall comply with the architectural Design Guidelines
and Imperatives, and selected historic color guidelines as
approved by the Executive Director, following Board approval.

(b)  Historic building elements and components of
significance may not be altered, changed or removed without the
signed, written approval of the Executive Director.  New
elements that are used to restore the historically significant
elements such as furnishings, paint color, lighting fixtures,
artifacts and other finished materials that are consistent with the
historic fabric of the Capitol, shall be treated as historically
significant to the Capitol Complex.  Such finishes shall apply to
new structures as well as existing structures.

R131-8-5.  Exterior Building Alterations/Appearance.
(a)  All objects that need to be attached to or hung from the

exterior elevation of the buildings shall first have the signed,
written approved of the Executive Director following Board
approval.

(b)  All items that are required to be mounted on the roof
of any building shall first be approved of the Executive Director
following Board approval.

R131-8-6.  Alterations to Grounds.
No objects may be permanently placed on the grounds

without the signed, written approval of the Executive Director,
following approval of the Board.

R131-8-7.  External Requests for Changes or Projects.
Pursuant to Section 63C-9-301(L), Utah Code:

(1)  Agencies, private parties or organizations which
disagree with any aspect or function or appearance of Capitol
Hill facilities, and seek to have changes or modifications made
thereto, shall apply for approval of such a project or function by
contacting the Executive Director.  The applicant shall submit:

(i)  an application, and
(ii)  a request for a feasibility study to be conducted to

determine if the requested change, modification or alteration is
consistent with authorized functions or design guidelines and
imperatives, and the Board's Master Plan.

(2)  Following an analysis of an application or request, the
Executive Director shall:

(a)  Find that the application or request is appropriate, and
recommend approval to the Board; or

(b)  Recommend denial of the application or request to the
Board; or

(c)  Contact the requesting agency/organization and suggest
particular changes that may increase the possibility of the
changes or project being more acceptable.  Such suggestions
will not be construed by the applicant as a guarantee of
approval, but only that the change or project may be
reconsidered.

(2)  The Board may:
(a)  Approve with or without recommendation,
(b)  Deny with or without recommendations, or
(c)  Advise the Executive Director to meet with the

applicant and redesign the change or request.
(3)  If the Board denies the change or request, the applicant

shall be notified of the decision.  If the applicant disagrees with
the decision, and wishes to continue with his application or
request, s/he shall begin again and re-apply.

(4)  If the application or request is denied a second time,
the applicant may not re-apply for the same request or project
proposal until at least 12 months time has elapsed.

(5)  If the Board approves the application or request, the
applicant shall be notified by the Executive Director that the
change or project has been approved in accordance with the
following parameters.

(i)  All changes, alterations and/or modifications to
functions, uses or facilities, and approved by the Board, will be
under the direction of the Executive Director.

(ii)  Where needed, the Board shall retain a designer,
contractor or other professionals to perform the work.

(iii)  The Executive Director must give signed, written
approval of and supervise the changes, or designs and
construction work.

(iv)  The Executive Director will assure that any work so
conducted meets the scope of the master plan and the design
guidelines and imperatives.

(v)  The Executive Director will assure that all historically
significant fabric is preserved and protected from damage.

KEY:  CPB, aesthetics, maintenance, architecture
March 3, 2005 63C-9-301
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R131.  Capitol Preservation Board (State), Administration.
R131-9.  State Capitol Preservation Board Art Program and
Policy.
R131-9-1.  Purpose.

Pursuant to Section 63C-9-402, Utah Code, this rule
defines the authority and scope of the Capitol Preservation
Board's Executive Director to develop plans, programs and
policies for the placement and care of objects under the care of
the Board in Capitol Hill facilities and on Capitol Hill grounds.

R131-9-2.  Authority.
This rule is authorized by Subsection 63C-9-301(3), Utah

Code, directing the Board to make rules to govern, administer
and regulate the Capitol Hill facilities and grounds.

R131-9-3.  Definitions.
(a)  "Capitol Collection" means all antiquities, works of art,

and objects of historical significance that are identified by and
under the care and custody of the Capitol Preservation Board
(Board); including not only paintings and sculptures but also
objects of art and architecture both in and out of the state art
collection, also referred to as the "Alice Art Collection," which
are under the custody and control of the Board.

(b)  "Capitol Registrar and Curator" means the person
responsible for the development, organization and care of the
Capitol Collection.  Pursuant to Section 63C-9-402(14), Utah
Code, this person shall be a staff employee or contract-
consultant to the Director.

(c)  "Decorative Painting" means wall painting that adds
detail and design to the ceiling and walls of a room. Decorative
painting shall be considered art.

(d)  "Giclee prints" means digitally mastered reproductions
of a high quality that are approved by the Board for particular
circumstances.

(e)  "Original Works of Art" means painted or drawn art,
sculpture, tapestries, photographs, mosaics, furniture, and other
objects or furnishings of historical significance which are one-
of-a-kind, unique and specifically created for the Capitol
Complex and governmental agencies. This does not include
mechanically reproduced prints, giclee prints, and copies of the
work or other similar reproductions.

(f)  "Private area" means space assigned to state officials or
staff as part of the offices or work-space of a government
agency.  Such space is not considered a "public area(s)" as
defined in Section 63C-9-701(4).

(h)  "Semi-public area" means rooms or space which is not
generally available to the public, but is most often accessible by
invitation; including conference rooms, board rooms, waiting
areas, foyers, etc.

(i)  "Conservation Plan or Plan" means the plan developed
under R131-9-6.

R131-9-4.  Collection Management and Development.
Pursuant to Sections 63C-9-601 and 63C-9-702, Utah

Code, the Board establishes the following methodology to
acquire, control and exercise custody of art and furnishings:

(a)  The Capitol Collection shall be organized by the
Capitol Registrar/Curator and shall consist of five basic
collections as follows:

Collection A:  -- Site-Specific Paintings, Sculpture and
Artifacts including the Original Works of Art attached to the
building, which have historical significance, or were at one time
included in the Capitol Collection.  The Original Works of Art
within this collection include items on permanent loan from the
Alice Art Collection and items in a Capitol Collection separate
from the Alice Art Collection.  Among these are:

A1 -- Original Paintings such as oil, fresco, water-color,
etc.,

A2 -- Sculpture for indoor and outdoor applications,

A3 -- Fiber and mixed media, and
A4 -- Plaques and commemorative works.
Collection B:  -- Two and Three Dimensional Art and

Artifacts including the Original Works of Art on temporary loan
from various owners collections (including but not limited to the
Utah State Senate, House of Representatives and Governors
collections), such as:

B1 -- Original Paintings such as oil, fresco, water-color,
etc.,

B2 -- Sculpture for indoor and outdoor applications
B3 -- Fiber and mixed media, and
B4 -- Plaques and commemorative works.
Collection C:  -- Furniture, Fixtures and Equipment of a

Historic or Decorative Nature that are intrinsic to the overall
composition and architectural value of the building or buildings;
most typically consisting of:

C1 -- Historic, Legacy and Replicated Objects
C2 -- Traditional and System Objects, and
C3 -- Historic and New Decorative Lighting (indoor and

outdoor) and Hardware.
Collection D:  -- Miscellaneous items including Rugs,

Mirrors, Artifacts and other non-classifiable items; which are
generally included in the following categories:

D1 -- Carpets, Drapes and Rugs,
D2 -- Mirrors, Clocks, Artifacts, and
D3 -- Non-Classifiable items.
Collection E:  -- Traveling Exhibitions and Displays which

includes temporary and permanently displayed objects
depending on the exhibit or display.  The most typical
collections would include:

E1 -- Capitol display cases, and
E2 -- Traveling exhibits.
(a)  The Capitol Preservation Board and the Capitol

Registrar and Curator shall research and determine what
elements of Original Works of Art, both within the state's
control, or out of the state's control, shall be included in the
Capitol Collection.  Such research shall use the most reliable
documentation as the foundation for determining which Original
Works of Art shall be part of the Capitol Collection.

(b)  The Capitol Registrar and Curator shall design and
implement appropriate forms for loan agreements, release of
objects and registration and condition reports.

(c)  The Capitol Preservation Board shall cooperate with
the Utah Arts Council to draft and up-date a Memorandum of
Understanding between the two agencies governing the
development of the Capitol Collection of Original Works Art to
be placed in the Capitol or other locations on Capitol Hill.  The
Memorandum of Understanding shall provide that the Utah Arts
Council shall continue to list the Capitol Collection as part of
the Alice Art Collection, but shall designate it as being on a
permanent loan status.

R131-9-5.  Records and Data Management.
Pursuant to Sections 63C-9-301(i) and 63C-9-402(5), Utah

Code:
(a)  Under direction of the Board's Executive Director, the

Capitol Registrar and Curator shall define, identify, design, and
implement a record of all art, sculpture, artifacts and artistic
objects referenced in the collection as noted in R131-9-4,
including:

(i)  Object numbering,
(ii)  Photographic documentation,
(iii)  Computer data referencing,
(iv)  Catalog carding,
(v)  Inventory carding,
(vi)  Accessioning and object filing,
(vii)  Drafting copyright and reproduction agreements,
(viii)  Bibliographic and historical record preparation, and

provenance carding (origin and source),
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(ix)  Preparation of object condition reports, and
(b)  The Capitol Registrar and Curator will design

methodologies to itemize and keep the above data in a current,
timely, and purposeful manner for review by the Arts Placement
Subcommittee and the Capitol Preservation Board.

R131-9-6.  Conservation and Maintenance.
Pursuant to Section 63C-9-301(f), Utah Code, the Capitol

Registrar and Curator, under direction of the Executive Director,
shall develop a short and long-term Conservation Plan (plan) for
the conservation and maintenance of all original works of art
and artifacts.  The Conservation plan shall include:

(a)  That conservator(s) shall only in-paint with reversible
materials which are accepted as appropriate in nationally
certified conservation practice for master works; that the process
shall not conceal or damage original artist work; and that
"overpainting" is unacceptable and shall not be performed on
objects covered by the Conservation Plan,

(b)  That a maintenance schedule shall be incorporated into
the Conservation Plan for each identified Original Work of Art,

(c)  That budget recommendations for the maintenance and
care of Original Works of Art shall be developed and submitted
to the Board annually for approval and incorporation into the
Board's budget, and

(d)  That the Arts Placement Subcommittee shall cooperate
with the Capitol Registrar and Curator to develop the
Conservation Plan, for recommendation to the Board for
approval and implementation.

R131-9-7.  Art Display.
(a)  The Capitol Preservation Board and Capitol Art

Placement Subcommittee shall coordinate efforts by the Capitol
Registrar/Curator to identify locations for original works of art
in public areas within the Capitol and other Capitol Hill
facilities.  The Capitol Registrar and Curator shall contact heads
of individual offices, agencies to facilitate the hanging of
Original Works of Art from the Alice Art Collection or other
collections, within Capitol Hill facility public lobbies and semi-
public spaces.  The Capitol Registrar and Curator will only
assist with placements of art within state employee office areas,
when requested.

(b)  All Original Works of Art may be hung only by the
Capitol Registrar and Curator in public and state employee
office spaces.  When placed in state staff offices, such art shall
be monitored and recorded by the Capitol Registrar and Curator.
When placement of art is requested by state employees, and the
Capitol Registrar and Curator is contacted by for that purpose,
he will record and monitor those as well.  However, if works of
art are hung in state employee offices without the knowledge of
the Capitol Registrar and Curator, they will not be monitored
and will not be considered part of the Capitol Collection and the
Board will not have any responsibility for those artworks.

(c)  Organizations such as the Utah Arts Council, Salt Lake
County arts organizations, the Springville Museum of Art or
similar groups, which have received requests from a state
employee or elected official to provide art from their
organization for placement in the Capitol, shall be required to
first contact the Board prior to hanging such art.  The Capitol
Registrar and Curator shall record and monitor the art object
while it remains on loan to such an office.  If the borrowing
organization fails to notify the Board of the loan, the Board will
not be responsible for, nor shall the Office of Risk Management
assume liability under any state risk-managed insurance policy
for such artwork.

(d)  The use or display of art-objects in Capitol Hill
facilities and Capitol Grounds shall be conducted according to
the following protocols:

(i)  Capitol Building -- Only Original Works of Art shall be
hung or displayed in the Capitol Building public areas and

within ceremonial rooms such as Governor's Public Office and
Reception Room, House Chambers and House Reception Room,
Senate Chambers and Senate Reception Room, Supreme Court
Chambers, State Room, Committee Rooms, Board Rooms, and
Auxiliary Corridors.

(ii)  Senate and House Buildings -- Original Works of Art
shall be displayed, hung or attached to the walls in the main
public lobbies.  Original Works of Art and giclee prints may be
hung in other public areas in the buildings including the House
and Senate Public Lobbies, the Committee Rooms and the main
entries to the various offices in the buildings.

(iii)  State Office Buildings -- Original Works of Art shall
be displayed, hung or attached to the walls in the main pubic
lobbies.  Original Works of Art and giclee prints may be hung
in other public areas in the buildings.

When considering a placement of artwork, the Capitol
Registrar and Curator shall consider the following needs for,
and circumstances incidental to, prior to giving approval to hang
or otherwise place the artwork:

(A)  lighting and other environmental controls,
(B)  security devices and related equipment,
(C)  communication devices, and
(D)  any other device or object needed for appropriate

building functions.

R131-9-8.  Commissioning of New Art.
Pursuant to Section 63C-9-703, Utah Code:
(1)  The Capitol Registrar and Curator shall coordinate

efforts with the Capitol Arts Placement Sub-Committee to
facilitate the commission of new art as follows:

(a)  Determine the location, subject matter and medium for
the desired work and present information to the Capitol
Preservation Board for approval;

(b)  Issue a Request for Qualifications to artists who have
demonstrated expertise in the type or medium of artistic projects
being considered, or specified; and

(2)  The Executive Director shall appoint a selection
committee, consisting of members from the Capitol Arts
Placement Sub-Committee, the Capitol Preservation Board, and
staff of the Executive Director and Capitol Architect.

(3)  The Selection Committee shall review artist
qualifications and expertise, and shall develop a short list of at
least three and no more than six qualified artists to compete for
the commission.

(4)  The short-listed artists shall be provided a stipend
consistent with the assignment to submit a mockup or model
which demonstrates the proposed work using the specified
medium and subject matter, plus suggested modifications.

(5)  The Selection Committee will review the submitted:
(i)  mockups or models,
(ii)  written explanations, and
(iii)  fees for the work as installed in the location specified.
(6)  Following the decision by the Selection Committee the

Capitol Registrar and Curator shall inform the Capitol Arts
Placement Sub-Committee and convey their recommendations
to the Board.  The Board shall review the recommended
submittal(s).  If approved by the Board, the Executive Director
shall enter into a contractual arrangement with the selected
artist.

(7)  After the work is delivered and installed to the
specified location, the ownership of the Original Work of Art
shall be the property of the Capitol Preservation Board and shall
be part of the permanent Capitol Collection.  The Board may
relocate the Original Art Work at any time.

R131-9-10.  Decorative Painting and Historic Fabric.
(1)  Decorative Painting and Historic Wall Fabric in the

Capitol which has been recreated or restored to its original
design, or close to its original design and detail, is considered a
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valuable component of the State Capitol.  Colors, designs and
locations shall be carefully researched and documentation shall
be provided to the Executive Director.  Given the sensitive
nature and the expense for restoring painted historic fabric and
decorative painting, the following protocols shall apply:

(a)  in all space public and semi-public space, the
decorative painting and Historic Fabric material shall be
considered as artwork.  It shall not be covered up, changed or
painted over except by consent and direction of the Capitol
Preservation Board, after review and recommendation by the Art
Placement Subcommittee.

(b)  The Capitol Preservation Board shall not control the
use, organization or management of assigned private office
spaces of Elected Officials and staff in the House of
Representatives, and State Senate or Governors offices.
However, the walls and the historic fabric and decorative paint
in such semi-private/semi-public areas are considered to be a
historical part of the Capitol, and shall not be decorated,
marked, painted over or changed without approval by the
Executive Director.  Pursuant to Section 63C-9-301(1)(b), the
Board shall preserve, maintain and restore the Capitol Hill
facilities, grounds and their contents, including all attached and
building art work.  Accordingly, such spaces shall not be
covered up, changed or painted over except by consent and
direction of the Capitol Preservation Board.

(c)  The placement or hanging of paintings or other artwork
on the walls in these spaces shall be the prerogative of the
organization assigned to use the space, but the Capitol
Preservation Board shall provide for and supervise the
installation of hanging devices for artwork to avoid damage to
the walls.  This same policy shall also apply to all such private
offices or spaces where decorative painting or Historic Fabric
exists.

R131-9-11.  Artwork, Plaques and Exhibits in Public Space.
(1)  Public Space within the Capitol and other building on

Capitol Hill is defined as any space not assigned to the
Executive Branch offices, Legislative Offices or Chambers or
Judicial Offices or Chambers, or for maintenance.  It shall
include auxiliary and public circulation corridors in the
basement, on the first, second, third and fourth levels.  It does
not include private (non-public) circulation corridors or secure
circulation corridors which provide for internal or secure
circulation. Public Space shall be open to the general public
during the hours of operation which the capitol is open. This
space is under the direction of the Board. The Board shall be
responsible for the establishment of rules for the hanging of art
as described in this rule.

(2)  Semi-Public Space within the Capitol and other
buildings on Capitol Hill shall be defined as the Lobby or other
space which the public may freely enter with in the Executive
Branch offices, Legislative Offices or Judicial Offices. These
spaces are under the control of the state entity to which the
space has been assigned.  Only original art shall be hung in
these spaces and the Executive Director's office shall be
contacted to approve, and to assist the state entity with such
tasks.

(3)  Artwork and Plaques shall not be hung or mounted on
the Second floor of the State Capitol Building.

(4)  The hanging of Artwork, Plaques and Notice Boards
on the third floor of the State Capitol Building shall be in
designated spaces only.  No other artwork, plaque or
information device shall be hung on the walls on this floor.

(5)  The first and fourth floor of the State Capitol Building
shall be reserved for artwork of various types, but shall be under
the direction of the Capitol Registrar and Curator and the
Executive Director to provide permanent and temporary shows
and exhibitions after approval of the Board.

(6)  The State Capitol shall not be used to promote or

market a product, name or sponsor any particular company, item
or industry.

(7)  Memorial and Commemorative plaques shall be
located on the Memorial walk which has been specifically
design to honor and respect those who have contributed in
remarkable ways to the success of and reputation of the State.
Organizations that have ceremonies that are part of there
commemorative process will be given permission to use the
Rotunda, Grand Stairs, and Grounds for the ceremonies as
needed without fee.

KEY:  CPB, art, policy, program
March 3, 2005 63C-9-301
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R156.  Commerce, Occupational and Professional Licensing.
R156-31b.  Nurse Practice Act Rules.
R156-31b-101.  Title.

These rules are known as the "Nurse Practice Act Rules".

R156-31b-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

31b, as defined or used in these rules:
(1)  "Absolute discharge", as used in Subsection 58-31b-

302(7)(b), means the completion of criminal probation or
parole.

(2)  "Activities of daily living (ADLs)" means those
personal activities in which individuals normally engage or are
required for an individual's well-being whether performed by
them alone, by them with the help of others, or for them by
others, including eating, dressing, mobilizing, toileting, bathing,
and other acts or practices to which an individual is subjected
while under care in a regulated facility or under the orders of a
licensed health care practitioner in a private residence.

(3) "Affiliated with an institution of higher education", as
used in Subsection 58-31b-601(1), means the general and
science education courses required as part of a nursing
education program are provided by an educational institution
which is approved by the Board of Regents or an equivalent
governmental agency in another state or a private educational
institution which is regionally accredited by an accrediting
board recognized by the Council for Higher Education
Accreditation of the American Council on Education; and the
nursing program and the institution of higher education are
affiliated with each other as evidenced by a written contract or
memorandum of understanding.

(4)  "APRN" means an advanced practice registered nurse.
(5)  "Approved continuing education" in Subsection R156-

31b-303(3) means:
(a)  continuing education that has been approved by a

professional nationally recognized approver of health related
continuing education;

(b)  nursing education courses taken from an approved
education program as defined in Section R156-31b-601; and

(c)  health related course work taken from an educational
institution accredited by a regional institutional accrediting body
identified in the "Accredited Institutions of Postsecondary
Education", 2003-04 edition, published by the American
Council on Education.

(6)  "Approved education program" as defined in
Subsection 58-31b-102(3) is further defined to include any
nursing education program published in the documents entitled
"Directory of Accredited Nursing Programs", 2003, published
by the National League for Nursing Accrediting Commission,
which are hereby adopted and incorporated by reference as a
part of these rules.

(7)  "CCNE" means the Commission on Collegiate Nursing
Education.

(8)  "CGFNS" means the Commission on Graduates of
Foreign Nursing Schools.

(9)  "COA", as used in these rules, means the Council of
Accreditation of Nurse Anesthesia Education Programs.

(10)  "Clinical mentor/preceptor", as used in Section R156-
31b-607, means an individual who is employed by a clinical
health care facility and is chosen by that agency, in collaboration
with the Parent-Program, to provide direct, on-site supervision
and direction to a nursing student who is engaged in a clinical
rotation, and who is accountable to both the clinical agency and
the supervisory clinical faculty member.

(11)  "Comprehensive nursing assessment", as used in
Section 704, means an extensive data collection (initial and
ongoing) for individuals, families, groups and communities
addressing anticipated changes in patient/client conditions as
well as emergent changes in patient's/client's health status;

recognizing alterations to previous patient/client conditions;
synthesizing the biological, psychological, spiritual and social
aspects of the patient's/client's condition; evaluating the impact
of nursing care; and using this broad and complete analysis to
make independent decisions and identification of health care
needs; plan nursing interventions, evaluate need for different
interventions and the need to communicate and consult with
other health team members.

(12)  "Contact hour" means 50 minutes.
(13)  "CRNA" means a certified registered nurse

anesthetist.
(14)  "Delegation" means transferring to an individual the

authority to perform a selected nursing task in a selected
situation.  The nurse retains accountability for the delegation.

(15)  "Direct supervision" is the supervision required in
Subsection 58-31b-306(1)(a)(iii) and means:

(a)  the person providing supervision shall be available on
the premises at which the supervisee is engaged in practice; or

(b)  if the supervisee is specializing in psychiatric mental
health nursing, the supervisor may be remote from the
supervisee if there is personal direct voice communication
between the two prior to administering or prescribing a
prescription drug.

(16)  "Disruptive behavior", as used in these rules, means
conduct, whether verbal or physical, that is demeaning,
outrageous, or malicious and that places at risk patient care or
the process of delivering quality patient care.  Disruptive
behavior does not include criticism that is offered in good faith
with the aim of improving patient care.

(17)  "Focused assessment", as used in Section 703, means
an appraisal of an individual's status and situation at hand,
contributing to the comprehensive assessment by the registered
nurse, supporting ongoing data collection and deciding who
needs to be informed of the information and when to inform.

(18)  "Generally recognized scope and standards of nursing
practice", as referred to in Subsections 58-31b-102(17), (18),
and (19), means the "Nursing:Scope and Standards of Practice",
2003, published by the American Nurses Association, which is
hereby adopted and incorporated by reference, or as established
by the professional community.

(19)  "Licensure by equivalency" as used in these rules
means licensure as a licensed practical nurse after successful
completion of course work in a registered nurse program which
meets the criteria established in Section R156-31b-601.

(20)  "LPN" means a licensed practical nurse.
(21)  "NLNAC" means the National League for Nursing

Accrediting Commission.
(22)  "NCLEX" means the National Council Licensure

Examination of the National Council of State Boards of
Nursing.

(23)  "Non-approved education program" means any
foreign nurse education program.

(24)  "Other specified health care professionals", as used in
Subsection 58-31b-102(12), who may direct the licensed
practical nurse means:

(a)  advanced practice registered nurse;
(b)  certified nurse midwife;
(c)  chiropractic physician;
(d)  dentist;
(e)  osteopathic physician;
(f)  physician assistant;
(g)  podiatric physician;
(h)  optometrist;
(i)  certified registered nurse anesthetist.
(25)  "Parent-program", as used in Section R156-31b-607,

means a nationally accredited, Board of Nursing approved
nursing education program that is providing nursing education
(didactic, clinical or both) to a student and is responsible for the
education program curriculum, and program and student
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policies.
(26)  "Patient surrogate", as used in Subsection R156-31b-

502(4), means an individual who has legal authority to act on
behalf of the patient when the patient is unable to act or decide
for himself, including a parent, foster parent, legal guardian, or
a person designated in a power of attorney.

(27)  "Personal assistance and care", as used in Subsection
58-31b-102(11), means acts or practices by an individual to
personally assist or aid another individual in activities of daily
living.  These activities do not include those services provided
by physical therapy, occupational therapy, or recreational
therapy aides/assistants.

(28)  "Postsecondary school", as used in Section R156-
31b-607, means a program registered and in good standing with
the Utah Department of Commerce, Division of Consumer
Protection, that offers coursework to individuals who have
graduated from high school or have been awarded a GED.

(29)  "Psychiatric mental health nursing specialty", as used
in Subsection 58-31b-302(3)(g), includes psychiatric mental
health nurse specialists and psychiatric mental health nurse
practitioners.

(30)  "RN" means a registered nurse.
(31) "Supervision" in Section R156-31b-701 means the

provision of guidance or direction, evaluation and follow up by
the licensed nurse for accomplishment of a task delegated to
unlicensed assistive personnel or other licensed individuals.

(32)  "Supervisory clinical faculty", as used in Section
R156-31b-607, means one or more individuals employed by an
approved nursing education program who meet the accreditation
and Board of Nursing specific requirements to be a faculty
member and are responsible for the overall clinical experiences
of nursing students and may supervise and coordinate clinical
mentors/preceptors who provide the actual direct clinical
experience.

(33)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 31b, is further defined in Section R156-31b-502.

R156-31b-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1)(a) to enable the division to
administer Title 58, Chapter 31b.

R156-31b-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-31b-201.  Board of Nursing - Membership.
In accordance with Subsection 58-31b-201(1), nurses

serving as members of the Board shall be:
(1)  six registered nurses, two of whom are actively

involved in nursing education;
(2)  one licensed practical nurse; and
(3)  two advanced practice registered nurses or certified

registered nurse anesthetists.

R156-31b-202.  Advisory Peer Committee created -
Membership - Duties.

(1)  In accordance with Subsections 58-1-203(6) and 58-
31b-202(2), there is created the Psychiatric Mental Health
Nursing Peer Committee whose duties and responsibilities
include reviewing APRN applications, when appropriate, and
advising the board and division regarding practice issues.

(2)  The composition of the committee shall be:
(a)  three APRNs specializing in psychiatric mental health

nursing;
(b)  at least one member shall be a faculty member actively

teaching in a psychiatric mental health nursing program; and
(c)  at least one member shall be actively participating in

the supervision of an APRN intern.

R156-31b-301.  License Classifications - Professional
Upgrade.

Upon issuance and receipt of an increased scope of practice
license, the increased licensure supersedes the lesser license
which shall automatically expire and must be immediately
destroyed by the licensee.

R156-31b-302a.  Qualifications for Licensure - Education
Requirements.

In accordance with Sections 58-31b-302(1)(e) and 58-31b-
303, the education requirements for licensure are defined as
follows:

(1)  Applicants for licensure as a LPN by equivalency shall
submit written verification from an approved registered nurse
education program, verifying the applicant is currently enrolled
and has completed course work which is equivalent to the
course work of an NLNAC accredited practical nurse program.

(2)  Applicants from foreign education programs who are
not currently licensed in another state shall submit a credentials
evaluation report from one of the following credentialing
services which verifies that the program completed by the
applicant is equivalent to an approved practical nurse or
registered nurse education program.

(a)  Commission on Graduates of Foreign Nursing Schools
for an applicant who is applying for licensure as a registered
nurse; or

(b)  Foundation for International Services, Inc. for an
applicant who is applying for licensure as a licensed practical
nurse.

R156-31b-302b.  Qualifications for Licensure - Experience
Requirements for APRNs Specializing in Psychiatric Mental
Health Nursing.

(1)  In accordance with Subsection 58-31b-302(3)(g), the
supervised clinical practice in mental health therapy and
psychiatric and mental health nursing shall consist of a
minimum of 4,000 hours of psychiatric mental health nursing
education and clinical practice (including mental health
therapy).

(a)  1,000 hours shall be credited for completion of clinical
experience in an approved education program in psychiatric
mental health nursing.

(b)  The remaining 3,000 hours shall:
(i)  include a minimum of 1,000 hours of mental health

therapy and one hour of face to face supervision for every 20
hours of mental therapy services provided;

(ii)  be completed while an employee, unless otherwise
approved by the board and division, under the supervision of an
approved supervisor; and

(iii)  be completed under a program of supervision by a
supervisor who meets the requirements under Subsection (3).

(c)  At least 2,000 hours must be under the supervision of
an APRN specializing in psychiatric mental health nursing.  An
APRN working in collaboration with a licensed mental health
therapist may delegate selected clinical experiences to be
supervised by that mental health therapist with general
supervision by the APRN.

(2)  An applicant who has obtained all or part of the
clinical practice hours outside of the state, may receive credit for
that experience if it is demonstrated by the applicant that the
training completed is equivalent to and in all respects meets the
requirements under this section.

(3)  An approved supervisor shall verify practice as a
licensee engaged in the practice of mental health therapy for not
less than 4,000 hours in a period of not less than two years.

(4)  Duties and responsibilities of a supervisor include:
(a)  being independent from control by the supervisee such

that the ability of the supervisor to supervise and direct the
practice of the supervisee is not compromised;
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(b)  supervising not more than three supervisees unless
otherwise approved by the division in collaboration with the
board; and

(c)  submitting appropriate documentation to the division
with respect to all work completed by the supervisee, including
the supervisor's evaluation of the supervisee's competence to
practice.

(5)  An applicant for licensure by endorsement as an APRN
specializing in psychiatric mental health nursing under the
provisions of Section 58-1-302 shall demonstrate compliance
with the clinical practice in psychiatric and mental health
nursing requirement under Subsection 58-31b-302(3)(g) by
demonstrating that the applicant has successfully engaged in
active practice in psychiatric mental health nursing for not less
than 4,000 hours in the three years immediately preceding the
application for licensure.

R156-31b-302c.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Section 58-31b-302, the
examination requirements for graduates of approved nursing
programs are as follows.

(a)  An applicant for licensure as an LPN or RN shall pass
the applicable NCLEX examination.

(b)  An applicant for licensure as an APRN shall pass one
of the following national certification examinations consistent
with his educational specialty:

(i)  one of the following examinations administered by the
American Nurses Credentialing Center Certification:

(A)  Adult Nurse Practitioner;
(B)  Family Nurse Practitioner;
(C)  Pediatric Nurse Practitioner;
(D)  Gerontological Nurse Practitioner;
(E)  Acute Care Nurse Practitioner;
(F)  Clinical Specialist in Medical-Surgical Nursing;
(G)  Clinical Specialist in Gerontological Nursing;
(H)  Clinical Specialist in Adult Psychiatric and Mental

Health Nursing;
(I)  Clinical Specialist in Child and Adolescent Psychiatric

and Mental Health Nursing;
(J)  Psychiatric and Mental Health Nurse Practitioner

(Adult and Family);
(ii)  Pediatric Nursing Certification Board;
(iii)  American Academy of Nurse Practitioners;
(iv)  the National Certification Corporation for the

Obstetric, Gynecologic and Neonatal Nursing Specialties;
(v)  the Oncology Nursing Certification Corporation

Advanced Oncology Certified Nurse if taken on or before July
1, 2005;

(vi)  the Advanced Practice Certification for the Clinical
Nurse Specialist in Acute and Critical Care; or

(vii)  the Advanced Critical Care Examination administered
by the American Association of Critical Care Nurses.

(d)  An applicant for licensure as a CRNA shall pass the
examination of the Council on Certification of Nurse
Anesthetists.

(2)  In accordance with Section 58-31b-303, an applicant
for licensure as an LPN or RN from a non-approved nursing
program shall pass the applicable NCLEX examination.

R156-31b-302d.  Qualifications for Licensure - Criminal
Background Checks.

(1)  In accordance with Subsection 58-31b-302(7), an
applicant for licensure under this chapter who is applying for
licensure from a foreign country shall meet the fingerprint
requirement by submitting:

(a)  a visa issued within six months of making application
to Utah; or

(b)  a copy of a criminal background check from the

country in which the applicant has immigrated, provided the
check was completed within six months of making application
to Utah.

R156-31b-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two year renewal cycle applicable to
licensees under Title 58, Chapter 31b, is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

(3)  Each applicant for renewal shall comply with the
following continuing competence requirements:

(a)  A LPN or RN shall complete one of the following
during the two years immediately preceding the application for
renewal:

(i)  licensed practice for not less than 400 hours;
(ii)  licensed practice for not less than 200 hours and

completion of 15 contact hours of approved continuing
education; or

(iii)  completion of 30 contact hours of approved
continuing education hours.

(b)  An APRN shall complete the following:
(i)  be currently certified or recertified in their specialty

area of practice; or
(ii)  if licensed prior to July 1, 1992, complete 30 hours of

approved continuing education and 400 hours of practice.
(c)  A CRNA shall be currently certified or recertified as a

CRNA.

R156-31b-304.  Temporary Licensure.
(1)  In accordance with Subsection 58-1-303(1), the

division may issue a temporary license to a person who meets all
qualifications for licensure as either an LPN or RN, except for
the passing of the required examination, if the applicant:

(a)  is a graduate of a Utah-based, approved nursing
education program within two months immediately preceding
application for licensure;

(b)  has never before taken the specific licensure
examination;

(c)  submits to the division evidence of having secured
employment conditioned upon issuance of the temporary
license, and the employment is under the direct, on-site
supervision of a fully licensed registered nurse.

(2)  The temporary license issued under Subsection (1)
expires the earlier of:

(a)  the date upon which the division receives notice from
the examination agency that the individual failed the
examination;

(b)  four months from the date of issuance; or
(c)  the date upon which the division issues the individual

full licensure.

R156-31b-306.  Inactive Licensure.
(1)  A licensee may apply for inactive licensure status in

accordance with Sections 58-1-305 and R156-1-305.
(2)  To reactivate a license which has been inactive for five

years or less, the licensee must document current compliance
with the continuing competency requirements as established in
Subsection R156-31b-303(3).

(3)  To reactivate a RN or LPN license which has been
inactive for more than five years but less than 10 years, the
licensee must document active licensure in another state or
jurisdiction, pass the required examinations as defined in
Section R156-31b-302c within six months prior to making
application to reactivate a license, or successfully complete an
approved re-entry program.

(4)  To reactivate a RN or LPN license which has been
inactive for 10 or more years, the licensee must document active
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licensure in another state or jurisdiction, or pass the required
examinations as defined in Section R156-31b-302 within six
months prior to making application to reactivate a license and
successfully complete an approved re-entry program.

(5)  To reactivate an APRN or CRNA license which has
been inactive for more than five years, the licensee must
document active licensure in another state or jurisdiction or pass
the required examinations as defined in Section R156-31b-302c
within six months prior to making application to reactivate a
license.

R156-31b-307.  Reinstatement of Licensure.
(1)  In accordance with Section 58-1-308 and Subsection

R156-1-308e(3)(b), an applicant for reinstatement of a license
which has been expired for five years or less, shall document
current compliance with the continuing competency
requirements as established in Subsection R156-31b-303(3).

(2)  The Division may waive the reinstatement fee for an
individual who was licensed in Utah and moved to a Nurse
Licensure Compact party state, who later returns to reside in
Utah.

R156-31b-308.  Exemption from Licensure.
In accordance with Subsections 58-1-307(1) and 58-31b-

308(1)(a), an individual who provides up to 48 consecutive
hours of respite care for a family member, with or without
compensation, is exempt from licensure.

R156-31b-309.  Intern Licensure.
(1)  In accordance with Section 58-31b-306, an intern

license shall expire:
(a)  immediately upon failing to take the first available

examination;
(b)  30 days after notification, if the applicant fails the first

available examination; or
(c)  upon issuance of an APRN license.
(2)  Regardless of the provisions of Subsection (1) of this

section, the division in collaboration with the board may extend
the term of any intern license upon a showing of extraordinary
circumstances beyond the control of the applicant.

R156-31b-310.  Licensure by Endorsement.
(1)  In accordance with Section 58-1-302, an individual

who moves from a Nurse Licensure Compact party state does
not need to hold a current license, but the former home state
license must have been in good standing at the time of
expiration.

(2)  An individual under Subsection (1) who has not been
licensed or practicing nursing for three years or more is required
to retake the licensure examination to demonstrate good
standing within the profession.

R156-31b-401.  Disciplinary Proceedings.
(1)  An individual licensed as a LPN who is currently under

disciplinary action and qualifies for licensure as an RN may be
issued an RN license under the same restrictions as the LPN.

(2)  A nurse or health care assistant whose license or
registration is suspended under Subsection 58-31b-401(2)(d)
may petition the division at any time that he can demonstrate
that he can resume competent practice.

R156-31b-402.  Administrative Penalties.
In accordance with Subsections 58-31b-102(1) and 58-31b-

402(1), unless otherwise ordered by the presiding officer, the
following fine schedule shall apply.

(1)  Using a protected title:
initial offense:  $100 - $300
subsequent offense(s):  $250 - $500
(2)  Using any title that would cause a reasonable person to

believe the user is licensed or registered under this chapter:
initial offense:  $50 - $250
subsequent offense(s):  $200 - $500
(3)  Conducting a nursing education program in the state

for the purpose of qualifying individuals for licensure without
board approval:

initial offense:  $1,000 - $3,000
subsequent offense(s):  $5,000 - $10,000
(4)  Practicing or attempting to practice nursing or health

care assisting without a license or registration or with a
restricted license or registration:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(5)  Impersonating a licensee or registrant, or practicing

under a false name:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(6)  Knowingly employing an unlicensed person:
initial offense:  $500 - $1,000
subsequent offense(s):  $1,000 - $5,000
(7)  Knowingly permitting the use of a license or

registration by another person:
initial offense:  $500 - $1,000
subsequent offense(s):  $1,000 - $5,000
(8)  Obtaining a passing score, applying for or obtaining a

license or registration, or otherwise dealing with the division or
board through the use of fraud, forgery, intentional deception,
misrepresentation, misstatement, or omission:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(9)  violating or aiding or abetting any other person to

violate any statute, rule, or order regulating nursing or health
care assisting:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(10)  violating, or aiding or abetting any other person to

violate any generally accepted professional or ethical standard:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(11)  Engaging in conduct that results in convictions of, or

a plea of nolo contendere, or a plea of guilty or nolo contendere
held in abeyance to a crime of moral turpitude or other crime:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(12)  Engaging in conduct that results in disciplinary action

by any other jurisdiction or regulatory authority:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(13)  Engaging in conduct, including the use of intoxicants,

drugs to the extent that the conduct does or may impair the
ability to safely engage in practice as a nurse or a health care
assistant:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(14)  Practicing or attempting to practice as a nurse or

health care assistant when physically or mentally unfit to do so:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(15)  Practicing or attempting to practice as a nurse or

health care assistant through gross incompetence, gross
negligence, or a pattern of incompetency or negligence:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(16)  Practicing or attempting to practice as a nurse or

health care assistant by any form of action or communication
which is false, misleading, deceptive, or fraudulent:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(17)  Practicing or attempting to practice as a nurse or
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health care assistant beyond the individual's scope of
competency, abilities, or education:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(18)  Practicing or attempting to practice as a nurse or

health care assistant beyond the scope of licensure:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(19)  Verbally, physically, mentally, or sexually abusing or

exploiting any person through conduct connected with the
licensee's or registrant's practice:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(20)  Failure to safeguard a patient's right to privacy:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(21)  Failure to provide nursing service in a manner that

demonstrates respect for the patient's human dignity:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(22)  Engaging in sexual relations with a patient:
initial offense:  $5,000 - $10,000
subsequent offense(s):  $10,000
(23)  Unlawfully obtaining, possessing, or using any

prescription drug or illicit drug:
initial offense:  $200 - $1,000
subsequent offense(s):  $500 - $2,000
(24)  Unauthorized taking or personal use of nursing

supplies from an employer:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(25)  Unauthorized taking or personal use of a patient's

personal property:
initial offense:  $200 - $1,000
subsequent offense(s):  $500 - $2,000
(26)  Knowingly entering false or misleading information

into a medical record or altering a medical record:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(27)  Unlawful or inappropriate delegation of nursing care:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(28)  Failure to exercise appropriate supervision:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(29)  Employing or aiding and abetting the employment of

unqualified or unlicensed person to practice:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(30)  Failure to file or impeding the filing of required

reports:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(31)  Breach of confidentiality:
initial offense:  $200 - $1,000
subsequent offense(s):  $500 - $2,000
(32)  Failure to pay a penalty:
Double the original penalty amount up to $10,000
(33)  Prescribing a schedule II-III controlled substance

without a consulting physician or outside of a consultation and
referral plan:

initial offense:  $500 - $1,000
subsequent offense(s):  $500 - $2,000
(34)  Failure to confine practice within the limits of

competency:
initial offense:  $500 - $1,000
subsequent offense(s):  $500 - $2,000
(35)  Any other conduct which constitutes unprofessional

or unlawful conduct:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(36)  Engaging in a sexual relationship with a patient

surrogate:
initial offense: $1,000 - $5,000
subsequent offense(s): $5,000 - $10,000
(37)  Engaging in practice in a disruptive manner:
initial offense: $100 - $500
subsequent offense(s): $200 - $1,000.

R156-31b-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  failing to destroy a license which has expired due to

the issuance and receipt of an increased scope of practice
license;

(2)  a RN issuing a prescription for a prescription drug to
a patient except in accordance with the provisions of Section
58-17a-620, or as may be otherwise provided by law;

(3)  failing as the nurse accountable for directing nursing
practice of an agency to verify any of the following:

(a)  that standards of nursing practice are established and
carried out so that safe and effective nursing care is provided to
patients;

(b)  that guidelines exist for the organizational management
and management of human resources needed for safe and
effective nursing care to be provided to patients;

(c)  nurses' knowledge, skills and ability and determine
current competence to carry out the requirements of their jobs;

(4)  engaging in sexual contact with a patient surrogate
concurrent with the nurse/patient relationship unless the nurse
affirmatively shows by clear and convincing evidence that the
contact:

(a)  did not result in any form of abuse or exploitation of
the surrogate or patient; and

(b)  did not adversely alter or affect in any way:
(i)  the nurse's professional judgment in treating the patient;
(ii)  the nature of the nurse's relationship with the

surrogate; or
(iii)  the nurse/patient relationship;
(5)  engaging in disruptive behavior in the practice of

nursing;
(6)  unauthorized disclosure of confidential information

obtained as a result of practice as a health care assistant; and
(7)  engaging in any regulated health care practice for

which the person is not registered, certified, or licensed.

R156-31b-601.  Nursing Education Program Standards.
In accordance with Subsection 58-31b-601(2), the

minimum standards that a nursing education program must meet
to qualify graduates for licensure under this chapter are set forth
in Sections R156-31b-601, 602, 603, and 604.

(1)  Standards for programs located within Utah leading to
licensure as a registered nurse, advanced practice registered
nurse, or certified registered nurse anesthetist:

(a)  be accredited or preaccredited regionally by a
professional accrediting body approved by the Council for
Higher Education Accreditation of the American Council on
Education, or one of the following national accrediting bodies:
the Accrediting Bureau of Health Education Schools (ABHES),
the Accrediting Commission of Career Schools and Colleges of
Technology (ACCSCT), or the Accrediting Commission of the
Distance Education and Training Council (DETC);

(b)  admit as students, only persons having a certificate of
graduation from a school providing secondary education or the
recognized equivalent of such a certificate;

(c)  be legally authorized by the State of Utah to provide a
program of education beyond secondary education;

(d)  provide not less than a two academic year program of
study that awards a minimum of an associate degree that is
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transferable to another institution of higher education;
(e)  provide an academic program of study that awards a

minimum of a master's degree that is transferable to another
institution of higher education if providing education toward
licensure as an advanced practice registered nurse;

(f)  meet the accreditation standards of either CCNE,
NLNAC, or COA as evidenced by accreditation by either
organization as required under Subsection R156-31b-602; and

(g)  have at least 20 percent of the school's revenue from
sources that are not derived from funds provided under title IV,
HEA program funds or student fees, including tuition if a
proprietary school.

(2)  Standards for programs located within Utah leading to
licensure as a licensed practical nurse:

(a)  be accredited or preaccredited regionally by a
professional accrediting body approved by the Council for
Higher Education Accreditation of the American Council on
Education; or one of the following national accrediting bodies:
the Accrediting Bureau of Health Education Schools (ABHES)
or the Accrediting Commission of Career Schools and Colleges
of Technology (ACCSCT);

(b)  admit as nursing students, only persons having a
certificate of graduation from a school providing secondary
education or the recognized equivalent of such a certificate;

(c)  be legally authorized by the State of Utah to provide a
program of education beyond secondary education;

(d)  provide not less than one academic year program of
study that leads to a certificate or recognized educational
credential and provides courses that are transferable to an
institution of higher education;

(e)  meet the accreditation standards of either CCNE or
NLNAC as evidenced by accreditation by either organization as
required under Subsection R156-31b-602.

(f)  have at least 20 percent of the school's revenue from
sources that are not derived from funds provided under title IV,
HEA program funds or student fees, including tuition if a
proprietary school.

(3)  Programs located outside of Utah leading toward
licensure as a nurse must be:

(a)  accredited by the CCNE, NLNAC or COA; and
(b) approved by the Board of Nursing or duly recognized

agency in the state in which the program is offered.

R156-31b-602.  Nursing Education Program Full Approval.
(1)  Full approval of a nursing program shall be granted

when it becomes accredited by the NLNAC or the CCNE.
(2)  Programs which have been granted full approval as of

the effective date of these rules and are not accredited, must
become accredited by December 31, 2005, or be placed on
probationary status.

R156-31b-603.  Nursing Education Program Provisional
Approval.

(1)  The division may grant provisional approval to a
nursing education program for a period not to exceed three years
after the date of the first graduating class, provided the program:

(a)  is located or available within the state;
(b)  is newly organized;
(c)  meets all standards for provisional approval as required

in this section; and
(d)  is progressing in a reasonable manner to qualify for full

approval by obtaining accreditation.
(2)  The general standards for provisional approval include:
(a)  the purpose and outcomes of the nursing program shall

be consistent with the Nurse Practice Act and Rules and other
relevant state statutes;

(b)  the purpose and outcomes of the nursing program shall
be consistent with generally accepted standards of nursing
practice appropriate for graduates of the type of nursing program

offered;
(c)  the input of consumers shall be considered in

developing and evaluating the purpose and outcomes of the
program;

(d)  the nursing program shall implement a comprehensive,
systematic plan for ongoing evaluation that is based on program
outcomes and incorporates continuous improvement;

(e)  the curriculum shall provide diverse didactic and
clinical learning experiences consistent with program outcomes;

(f)  faculty and students shall participate in program
planning, implementation, evaluation, and continuous
improvement;

(g)  the nursing program administrator shall be a
professionally and academically qualified registered nurse with
institutional authority and administrative responsibility for the
program;

(h)  professionally and academically qualified nurse faculty
shall be sufficient in number and expertise to accomplish
program outcomes and quality improvement;

(i)  the fiscal, human, physical, clinical and technical
learning resources shall be adequate to support program
processes, security and outcomes;

(j)  program information communicated by the nursing
program shall be fair, accurate, complete, consistent, and readily
available;

(k)  the program must meet the criteria for nursing
education programs established in Section R156-31b-601; and

(l) the nursing education program shall be an integral part
of a governing academic institution accredited by an accrediting
body that is recognized by the U.S. Secretary of Education.

(3)  Programs which have been granted provisional
approval status shall submit an annual report to the Division on
the form prescribed by the Division.

(4)  Programs which have been granted provisional
approval prior to the effective date of these rules and are not
accredited, must become accredited by December 31, 2005.

(5)  A comprehensive nursing education program
evaluation shall be performed annually for quality improvement
and shall include but not be limited to:

(a)  students' achievement of program outcomes;
(b)  evidence of adequate program resources including

fiscal, physical, human clinical and technical learning resources,
and the availability of clinical sites and the viability of those
sites to meet the objectives of the program;

(c)  multiple measures of program outcomes for graduates
such as NCLEX pass rate, student and employer survey, and
successful completion of national certification programs;

(d)  evidence that accurate program information for
consumers is readily available;

(e)  the head of the academic institution and the
administration support meet program outcomes;

(f)  the program administrator and program faculty meet
board qualifications and are sufficient to achieve program
outcomes; and

(g)  evidence that the academic institution assures security
of student information.

(6)  The curriculum of the nursing education program shall
enable the student to develop the nursing knowledge, skills and
competencies necessary for the level, scope and standards of
nursing practice consistent with the level of licensure.  The
curriculum shall include:

(a)  content regarding legal and ethical issues, history and
trends in nursing and health care, and professional
responsibilities;

(b)  experiences that promote the development of
leadership and management skills and professional socialization
consistent with the level of licensure, including the
demonstration of the ability to supervise others and provide
leadership of the profession;
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(c)  learning experiences and methods of instruction,
including distance education methods are consistent with the
written curriculum plan;

(d)  coursework including, but not limited to:
(i)  content in the biological, physical, social and

behavioral sciences to provide a foundation for safe and
effective nursing practice;

(ii)  didactic content and supervised clinical experience in
the prevention of illness and the promotion, restoration, and
maintenance of health in clients across the life span and in a
variety of clinical settings, to include:

(A)  using informatics to communicate, manage knowledge,
mitigate error and support decision making;

(B)  employing evidence-based practice to integrate best
research with clinical expertise and client values for optimal
care, including skills to identify and apply best practices to
nursing care;

(C)  providing client-centered, culturally competent care:
(1)  respecting client differences, values, preferences and

expressed needs;
(2)  involving clients in decision-making and care

management;
(3)  coordinating and managing continuous client care; and
(4)  promoting healthy lifestyles for clients and

populations;
(D)  working in interdisciplinary teams to cooperate,

collaborate, communicate and integrate client care and health
promotion; and

(E)  participating in quality improvement processes to
measure client outcomes, identify hazards and errors, and
develop changes in processes of client care; and

(e)  supervised clinical practice which include development
of skill in making clinical judgments, management and care of
groups of clients, and delegation to and supervision of other
health care providers;

(i)  clinical experience shall be comprised of sufficient
hours to meet these standards, shall be supervised by qualified
faculty and ensure students' ability to practice at an entry level;

(ii)  delivery of instruction by distance education methods
must be consistent with the program curriculum plan and enable
students to meet the goals, competencies and objectives of the
educational program and standards of the division; and

(iii)  all student clinical experiences, including those with
preceptors, shall be directed by nursing faculty.

(7)  Students rights and responsibilities:
(a)  students shall be provided the opportunity to acquire

and demonstrate the knowledge, skills and abilities for safe and
effective nursing practice, in theory and clinical experience with
faculty oversight;

(b)  all policies relevant to applicants and students shall be
available in writing;

(c)  students shall be required to meet the health standards
and criminal background checks as required in Utah;

(d)  students shall receive faculty instruction, advisement
and oversight; and

(e)  students shall maintain the integrity of their work.
(8)  The qualifications for the administrator of a nursing

education program shall include:
(a)  the qualifications for an administrator in a program

preparing an individual for licensure as an LPN shall include:
(i)  a current, active, unencumbered RN license or

multistate privilege to practice nursing in Utah;
(ii)  a minimum of a masters degree in nursing or a nursing

doctorate;
(iii)  educational preparation or experience in teaching and

learning principles for adult education, including curriculum
development and administration, and at least two years of
clinical experience; and

(iv)  a current knowledge of nursing practice at the

practical nurse level;
(b)  the qualifications for an administrator in a program

preparing an individual for licensure as an RN shall include:
(i)  a current, active unencumbered RN license or

multistate privilege to practice nursing in Utah;
(ii)(A)  associate degree program:  a minimum of a masters

degree in nursing or a nursing doctorate;
(B)  baccalaureate degree program:  a minimum of a

masters degree in nursing and an earned doctorate or a nursing
doctorate;

(iii)  education preparation or experience in teaching and
learning principles for adult education, including curriculum
development and administration, and at least two years of
clinical experience; and

(iv)  a current knowledge of RN practice;
(c)  the qualifications for an administrator/director in a

graduate program preparing an individual for licensure as an
APRN shall include:

(i)  a current, active unencumbered APRN license or
multistate privilege to practice as an APRN in Utah;

(ii)  a minimum of a masters in nursing or a nursing
doctorate in an APRN specialty;

(iii)  educational preparation or experience in teaching and
learning principles for adult education, including curriculum
development and administration, and at least two years of
clinical experience; and

(iv)  a current knowledge of APRN practice.
(9)  The qualifications for faculty in a nursing education

program shall include:
(a)  a sufficient number of qualified faculty to meet the

objectives and purposes of the nursing education program;
(b)  the nursing faculty shall hold a current, active,

unencumbered RN license or multistate privilege, or APRN
license or multistate privilege to practice in Utah; and

(c)  clinical faculty shall hold a license or privilege to
practice and meet requirements in the state of the student's
clinical site.

(10)  The qualifications for nursing faculty who teach in a
program leading to licensure as a practical nurse include:

(a)  a minimum of a baccalaureate degree with a major in
nursing;

(b)  two years of clinical experience; and
(c)  preparation in teaching and learning principles for

adult education, including curriculum development and
implementation.

(11)  The qualifications for nursing faculty who teach in a
program leading to licensure as a RN include:

(a)  a minimum of a masters degree with a major in nursing
or a nursing doctorate degree;

(b)  two years of clinical experience; and
(c)  preparation in teaching and learning principles for

adult education, including curriculum development and
implementation.

(12)  The qualifications for nursing faculty who teach in a
program leading to licensure as an APRN include:

(a)  a minimum of a masters degree with a major in nursing
or a nursing doctorate degree;

(b)  holding a license or multistate privilege to practice as
an APRN;

(c)  two years of clinical experience practicing as an
APRN; and

(d)  preparation in teaching and learning principles for
adult education, including curriculum development and
implementation.

(13)  Adjunct clinical faculty employed solely to supervise
clinical nursing experiences of students shall meet all the faculty
qualifications for the program level they are teaching.

(14)  Interdisciplinary faculty who teach non-clinical
nursing courses shall have advanced preparation appropriate to
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the area of content.
(15)  Clinical preceptors shall have demonstrated

competencies related to the area of assigned clinical teaching
responsibilities and will serve as a role model and educator to
the student.  Clinical preceptors may be used to enhance faculty-
directed clinical learning experiences after a student has
received clinical and didactic instruction in all basic areas for
that course or specific learning experience.  Clinical preceptors
should be licensed as a nurse at or above the level for which the
student is preparing.

(16)  Additional required components of graduate
education programs, including post-masters certificate
programs, leading to APRN licensure include:

(a)  Each student enrolled shall be licensed or have a
multistate privilege to practice as an RN in Utah;

(b)  The curriculum shall be consistent with nationally
recognized APRN roles and specialties and shall include:

(i)  graduate nursing program core courses;
(ii)  advanced practice nursing core courses including legal,

ethical and professional responsibilities of the APRN, advanced
pathophysiology,  advanced heal th  assessment ,
pharmacotherapeutics, and management and treatment of health
care status; and

(iii)  coursework focusing on the APRN role and specialty.
(c)  Dual track APRN graduate programs (preparing for

two specialties) shall include content and clinical experience in
both functional roles and specialties.

(d)  Instructional track/major shall have a minimum of 500
hours of supervised clinical.  The supervised experience shall be
directly related to the knowledge and role of the specialty and
category.  Specialty tracks that provide care to multiple age
groups and care settings will require additional hours distributed
in a way that represents the populations served.

(e)  There shall be provisions for the recognition of prior
learning and advanced placement in the curriculum for
individuals who hold a masters degree in nursing who are
seeking preparation in a different role and specialty.  Post-
masters nursing students shall complete the requirements of the
masters APRN program through a formal graduate level
certificate or master level track in the desired role and specialty.
A program offering a post-masters certificate in a specialty area
must also offer a master degree course of study in the same
specialty area.  Post-master students must master the same
APRN outcome criteria as the master level students and are
required to complete a minimum of 500 supervised clinical
hours.

(f)  A lead faculty member who is educated and nationally
certified in the same specialty area and licensed as an APRN or
possessing a APRN multistate privilege shall coordinate the
educational component for the role and specialty in the APRN
program.

R156-31b-604.  Nursing Education Program Probationary
Approval.

(1)  The division may place on probationary approval status
a nursing education program for a period not to exceed three
years provided the program:

(a)  is located or available within the state;
(b)  is found to be out of compliance with the standards for

provisional or full approval to the extent that the ability of the
program to competently educate nursing students is impaired;
and

(c)  provides a plan of correction which is reasonable and
includes an adequate safeguard of the student and public.

(2)  The division may place on probationary approval status
a program which implements an outreach program or satellite
program without prior notification to the Division.

(3)  Programs which have been granted probationary
approval status shall submit an annual report to the division on

the form prescribed by the division.

R156-31b-605.  Nursing Education Program Notification of
Change.

(1)  Educational institutions wishing to begin a new
nursing education program shall submit an application to the
division for approval at least one year prior to the
implementation of the program.

(2)  An approved program that expands onto a satellite
campus or implements an outreach program shall notify the
Division at least one semester before the intended change.

R156-31b-606.  Nursing Education Program Surveys.
The division may conduct an annual survey of nursing

education programs to monitor compliance with these rules.
The survey may include the following:

(1)  a copy of the program's annual report to a nurse
accrediting body;

(2)  a copy of any changes submitted to any nurse
accrediting body; and

(3)  a copy of any accreditation self study summary report.

R156-31b-607.  Standards for Out-of-State Programs
Providing Clinical Experiences in Utah.

In accordance with Subsection 58-31b-601(2), the
minimum standards that a nursing education program which is
located outside the state must meet to allow students to obtain
clinical experiences in Utah are set forth as follows.

(1)  An entry level distance learning nursing education
program which leads to licensure utilizing precepted clinical
experiences in Utah must meet the following criteria:

(a)  parent-program must be Board of Nursing approved in
the state of primary location (business), be nationally accredited
by either NLNAC, CCNE, or COA, and must be affiliated with
an institution of higher education;

(b)  parent-program clinical faculty supervisor must be
licensed in Utah or a Compact state;

(c)  preceptors within the health care facilities must be
licensed in good standing, in Utah or a Compact State;

(d)  parent-program must have a contract with the Utah
health care facilities that provide the clinical sites; and

(e)  parent-program must document compliance with the
above stated criteria, along with a request to be approved to
have a student who is exempt from licensure under Subsection
58-1-307(c).

(2)  A nursing education program located in another state
that desires to use Utah health care facilities for clinical
experiences for one or more students must meet the following
criteria:

(a)  be approved by the home state Board of Nursing, be
nationally accredited by either NLNAC or CCNE, and must be
affiliated with an institution of higher education;

(b)  clinical faculty must be employed by the nursing
education program, meet the requirements to be a faculty
member as established by the accrediting body and the
program's Board of Nursing, and must be licensed, in good
standing in Utah or a Compact state;

(c)  preceptors within the health care facilities must be
licensed, in good standing, in Utah or a Compact state;

(d)  have a contract with the Utah health care facilities that
provide the clinical sites;

(e) submit an annual report on forms provided by the
Division of Occupational and Professional Licensing and Utah
Board of Nursing; and

(f)  document compliance with the above stated criteria,
along with a request to be approved to have a student(s) who is
exempt from licensure under Subsection 58-1-307(c) of the
Utah Code.

(3)  A distance learning didactic nursing education program
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with a Utah based proprietary post-secondary school which
provides tutoring services, facilitates clinical site selection, and
provides clinical site faculty must meet the following criteria:

(a)  parent-program must be approved by the Board of
Nursing in the state of primary location (business), be nationally
accredited by either NLNAC or CCNE, and must be affiliated
with an institution of higher education;

(b)  a formal contract must be in place between the parent-
program and the Utah post-secondary school;

(c) parent-program and Utah post-secondary school must
submit an application for program approval by the Division of
Occupational and Professional Licensing in collaboration with
the Board of Nursing in Utah, utilizing the parent-program's
existing curriculum.  Approval is granted to the parent-program,
not to the post-secondary school;

(d)  clinical faculty (mentors) must be employed by the
parent-program (this can be as a contractual faculty member),
meet the requirements to be a faculty member as established by
the accrediting body and the parent-program's Board of Nursing,
and must be licensed, in good standing in Utah or a Compact
state;

(e)  clinical faculty supervisor(s) located at the parent-
program must be licensed, in Utah or a Compact state;

(f)  parent-program is responsible for conducting the
nursing education program, the program's policies and
procedures, and the selection of the students;

(g) parent-program must have a contract with the Utah
health care facilities that provide the clinical sites; and

(h) submit an annual report on forms provided by the
Division of Occupational and Professional Licensing and Utah
Board of Nursing.

R156-31b-701.  Delegation of Nursing Tasks.
In accordance with Subsection 58-31b-102(10)(g), the

delegation of nursing tasks is further defined, clarified, or
established as follows:

(1)  The nurse delegating tasks retains the accountability
for the appropriate delegation of tasks and for the nursing care
of the patient/client.  The licensed nurse shall not delegate any
task requiring the specialized knowledge, judgment and skill of
a licensed nurse to an unlicensed assistive personnel.  It is the
licensed nurse who shall use professional judgment to decide
whether or not a task is one that must be performed by a nurse
or may be delegated to an unlicensed assistive personnel.  This
precludes a list of nursing tasks that can be routinely and
uniformly delegated for all patients/clients in all situations.  The
decision to delegate must be based on careful analysis of the
patient's/client's needs and circumstances.

(2)  The licensed nurse who is delegating a nursing task
shall:

(a)  verify and evaluate the orders;
(b)  perform a nursing assessment;
(c)  determine whether the task can be safely performed by

an unlicensed assistive personnel or whether it requires a
licensed health care provider;

(d)  verify that the delegatee has the competence to perform
the delegated task prior to performing it;

(e)  provide instruction and direction necessary to safely
perform the specific task; and

(f)  provide ongoing supervision and evaluation of the
delegatee who is performing the task.

(3)  The delegator shall evaluate the situation to determine
the degree of supervision required to ensure safe care.

(a)  The following factors shall be evaluated to determine
the level of supervision needed:

(i)  the stability of the condition of the patient/client;
(ii)  the training and capability of the delegatee;
(iii)  the nature of the task being delegated; and
(iv)  the proximity and availability of the delegator to the

delegatee when the task will be performed.
(b)  The delegating nurse or another qualified nurse shall

be readily available either in person or by telecommunication.
The delegator responsible for the care of the patient/client shall
make supervisory visits at appropriate intervals to:

(i)  evaluate the patient's/client's health status;
(ii)  evaluate the performance of the delegated task;
(iii)  determine whether goals are being met; and
(iv)  determine the appropriateness of continuing

delegation of the task.
(4)  Nursing tasks, to be delegated, shall meet the following

criteria as applied to each specific patient/client situation:
(a)  be considered routine care for the specific

patient/client;
(b)  pose little potential hazard for the patient/client;
(c)  be performed with a predictable outcome for the

patient/client;
(d)  be administered according to a previously developed

plan of care; and
(e)  not inherently involve nursing judgment which cannot

be separated from the procedure.
(5)  If the nurse, upon review of the patient's/client's

condition, complexity of the task, ability of the unlicensed
assistive personnel and other criteria as deemed appropriate by
the nurse, determines that the unlicensed assistive personnel
cannot safely provide care, the nurse shall not delegate the task.

R156-31b-702.  Scope of Practice.
(1)  The lawful scope of practice for an RN employed by a

department of health shall include implementation of standing
orders and protocols, and completion and providing to a patient
of prescriptions which have been prepared and signed by a
physician in accordance with the provisions of Section 58-17b-
620.

(2)  An APRN who chooses to change or expand from a
primary focus of practice must be able to document competency
within that expanded practice based on education, experience
and certification.  The burden to demonstrate competency rests
upon the licensee.

(3)  An individual licensed as either an APRN or a CRNA
may practice within the scope of practice of a RN under his
APRN or CRNA license.

(4)  An individual licensed in good standing in Utah as
either an APRN or a CRNA and residing in this state, may
practice as an RN in any Compact state.

R156-31b-703.  Generally Recognized Scope of Practice of a
LPN.

In accordance with Subsection 58-31b-102(17), the LPN
practicing within the generally recognized LPN scope of
practice practices as follows:

(1)  In demonstrating professional accountability shall:
(a)  practice within the legal boundaries for practical

nursing through the scope of practice authorized in statute and
rule;

(b)  demonstrate honesty and integrity in nursing practice;
(c)  base nursing decisions on nursing knowledge and

skills, the needs of patients/clients;
(d)  accept responsibility for individual nursing actions,

competence, decisions and behavior in the course of practical
nursing practice; and

(e)  maintain continued competence through ongoing
learning and application of knowledge in the client's interest.

(2)  In demonstrating the responsibility for nursing practice
implementation shall:

(a)  conduct a focused nursing assessment;
(b)  plan for episodic nursing care;
(c)  demonstrate attentiveness and provides patient/client

surveillance and monitoring;
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(d)  assist in identification of client needs;
(e)  seek clarification of orders when needed;
(f)  demonstrate attentiveness and provides observation for

signs, symptoms and changes in client condition;
(g)  assist in the evaluation of the impact of nursing care,

and contributes to the evaluation of patient/client care;
(h)  recognize client characteristics that may affect the

patient's/client's health status;
(i)  obtain orientation/training competency when

encountering new equipment and technology or unfamiliar care
situations;

(j)  implement appropriate aspects of client care in a timely
manner;

(i)  provide assigned and delegated aspects of
patient's/client's health care plan;

(ii)  implement treatments and procedures; and
(iii)  administer medications accurately;
(k)  document care provided;
(l)  communicate relevant and timely client information

with other health team members including:
(i)  patient/client status and progress;
(ii)  patient/client response or lack of response to therapies;
(iii)  significant changes in patient/client condition; or
(iv)  patient/client needs;
(m)  participate in nursing management;
(i)  assign nursing activities to other LPNs;
(ii)  delegate nursing activities for stable patients/clients to

unlicensed assistive personnel;
(iii)  observe nursing measures and provide feedback to

nursing manager; and
(iv)  observe and communicate outcomes of delegated and

assigned activities;
(n)  take preventive measures to protect patient/client,

others and self;
(o)  respect patient's/client's rights, concerns, decisions and

dignity;
(p)  promote a safe client environment;
(q)  maintain appropriate professional boundaries; and
(r)  assume responsibility for own decisions and actions.
(3)  In being a responsible member of an interdisciplinary

health care team shall:
(a)  function as a member of the health care team,

contributing to the implementation of an integrated health care
plan;

(b)  respect client property and the property of others; and
(c)  protect confidential information unless obligated by

law to disclose the information.

R156-31b-704.  Generally Recognized Scope of Practice of a
RN.

In accordance with Subsection 58-31b-102(18), the RN
practicing within the generally recognized RN scope of practice
practices as follows:

(1)  In demonstrating professional accountability shall:
(a)  practice within the legal boundaries for nursing through

the scope of practice authorized in statute and rules;
(b)  demonstrate honesty and integrity in nursing practice;
(c)  base professional decisions on nursing knowledge and

skills, the needs of patients/clients;
(d)  accept responsibility for judgments, individual nursing

actions, competence, decisions and behavior in the course of
nursing practice; and

(e)  maintain continued competence through ongoing
learning and application of knowledge in the patient's/client's
interest.

(2)  In demonstrating the responsibility for nursing practice
implementation shall:

(a)  conduct a comprehensive nursing assessment;
(b)  detect faulty or missing patient/client information;

(c)  apply nursing knowledge effectively in the synthesis of
the biological, psychological, spiritual and social aspects of the
patient's/client's condition;

(d)  utilize this broad and complete analysis to plan
strategies of nursing care and nursing interventions that are
integrated within the patient's/client's overall health care plan;

(e)  provide appropriate decision making, critical thinking
and clinical judgment to make independent nursing decisions
and identification of health care needs;

(f)  seek clarification of orders when needed;
(g)  implement treatments and therapy, including

medication administration, delegated medical and independent
nursing functions;

(h)  obtain orientation/training for competence when
encountering new equipment and technology or unfamiliar
situations;

(i)  demonstrate attentiveness and provides client
surveillance and monitoring;

(j)  identify changes in patient's/client's health status and
comprehends clinical implications of patient/client signs,
symptoms and changes as part of expected and unexpected
patient/client course or emergent situations;

(k)  evaluate the impact of nursing care, the
patient's/client's response to therapy, the need for alternative
interventions, and the need to communicate and consult with
other health team members;

(l)  document nursing care;
(m)  intervene on behalf of patient/client when problems

are identified and revises care plan as needed;
(n)  recognize patient/client characteristics that may affect

the patient's/client's health status; and
(o)  take preventive measures to protect patient/client,

others and self.
(3)  In demonstrating the responsibility to act as an

advocate for patient/client shall:
(a)  respect the patient's/client's rights, concerns, decisions

and dignity;
(b)  identify patient/client needs;
(c)  attend to patient/client concerns or requests;
(d)  promote safe patient/client environment;
(e)  communicate patient/client choices, concerns and

special needs with other health team members regarding:
(i)  patient/client status and progress;
(ii)  patient/client response or lack of response to therapies;

and
(iii)  significant changes in patient/client condition;
(f)  maintain appropriate professional boundaries;
(g)  maintain patient/client confidentiality; and
(h)  assume responsibility for own decisions and actions.
(4)  In demonstrating the responsibility to organize,

manage and supervise the practice of nursing shall:
(a)  assign to another only those nursing measures that fall

within that nurse's scope of practice, education, experience and
competence or unlicensed person's role description;

(b)  delegate to another only those nursing measures which
that person has the necessary skills and competence to
accomplish safely;

(c)  match patient/client needs with personnel
qualifications, available resources and appropriate supervision;

(d)  communicate directions and expectations for
completion of the delegated activity;

(e)  supervise others to whom nursing activities are
delegated or assigned by monitoring performance, progress and
outcome, and assures documentation of the activity;

(f)  provide follow-up on problems and intervenes when
needed;

(g)  evaluate the effectiveness of the delegation or
assignment;

(h)  intervene when problems are identified and revises
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plan of care as needed;
(i)  retain professional accountability for nursing care as

provided;
(j)  promote a safe and therapeutic environment by:
(i)  providing appropriate monitoring and surveillance of

the care environment;
(ii)  identifying unsafe care situations; and
(iii)  correcting problems or referring problems to

appropriate management level when needed; and
(k)  teach and counsel patient/client families regarding

health care regimen, which may include general information
about health and medical condition, specific procedures and
wellness and prevention.

(5)  In being a responsible member of an interdisciplinary
health care team shall:

(a)  function as a member of the health care team,
collaborating and cooperating in the implementation of an
integrated patient/client-centered health care plan;

(b)  respect patient/client property, and the property of
others; and

(c)  protect confidential information.
(6)  In being the chief administrative nurse shall:
(a)  assure that organizational policies, procedures and

standards of nursing practice are developed, kept current and
implemented to promote safe and effective nursing care;

(b)  assure that the knowledge, skills and abilities of
nursing staff are assessed and that nurses and nursing assistive
personnel are assigned to nursing positions appropriate to their
determined competence and licensure/certification/registration
level;

(c)  assure that competent organizational management and
management of human resources within the nursing organization
are established and implemented to promote safe and effective
nursing care; and

(d)  assure that thorough and accurate documentation of
personnel records, staff development, quality assurance and
other aspects of the nursing organization are maintained.

(7)  When functioning in a nursing program educator
(faculty) role shall:

(a)  teach current theory, principles of nursing practice and
nursing management;

(b)  provide content and clinical experiences for students
consistent with statutes and rules;

(c)  supervise students in the provision of nursing services;
and

(d)  evaluate student scholastic and clinical performance
with expected program outcomes.

KEY:  licensing, nurses
February 17, 2005 58-31b-101
Notice of Continuation June 2, 2003 58-1-106(1)(a)

58-1-202(1)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-38.  Residence Lien Restriction and Lien Recovery
Fund Rules.
R156-38-101.  Title.

These rules are known as the "Residence Lien Restriction
and Lien Recovery Fund Act Rules."

R156-38-102.  Definitions.
In addition to the definitions in Title 38, Chapter 11,

Residence Lien Restriction and Lien Recovery Fund Act; Title
58, Chapter 1, Division of Occupational and Professional
Licensing Act; and Rule R156-1, General Rules of the Division
of Occupational and Professional Licensing, which shall apply
to these rules, as used in these rules:

(1) "Applicant" means either a claimant, as defined in
Subsection (2), or a homeowner, as defined in Subsection (5),
who submits an application for a certificate of compliance.

(2)  "Claimant" means a person who submits an application
or claim for payment from the fund.

(3)  "Construction project", as used in Subsection 38-11-
203(4), means all qualified services related to the written
contract required by Subsection 38-11-204(3)(a).

(4)  "Contracting entity" means an original contractor, a
factory built housing retailer, or a real estate developer that
contracts with a homeowner.

(5)  "Homeowner" means the owner of an owner-occupied
residence.

(6)  "Licensed or exempt from licensure", as used in
Subsection 38-11-204(3) means that, on the date the written
contract was entered into, the contractor held a valid, active
license issued by the Division pursuant to Title 58, Chapter 55
of the Utah Code in any classification or met any of the
exemptions to licensure given in Title 58, Chapters 1 and 55.

(7)  "Necessary party" includes the division, on behalf of
the fund, and the claimant.

(8)  "Owner", as defined in Subsection 38-11-102(16), does
not include any person or developer who builds residences that
are offered for sale to the public.

(9)  "Permissive party" includes:
(a)  with respect to claims for payment: the nonpaying

party, the homeowner, and any entity who will be required to
reimburse the fund if a claimant's claim is paid from the fund;

(b) with respect to an application for a certificate of
compliance: the original contractor and any entity who has
demanded from the homeowner payment for qualified services.

(10)  "Qualified services", as used in Subsection 38-11-
102(19) do not include:

(a)  services provided by the claimant to cure a breach of
the contract between the claimant and the nonpaying party; or

(b)  services provided by the claimant under a warranty or
similar arrangement.

R156-38-103a.  Authority - Purpose - Organization.
(1)  These rules are adopted by the division under the

authority of Section 38-11-103 to enable the division to
administer Title 38, Chapter 11, the Residence Lien Restriction
and Lien Recovery Fund Act.

(2)  The organization of these rules is patterned after the
organization of Title 38, Chapter 11.

R156-38-103b.  Duties, Functions, and Responsibilities of the
Division.

The duties, functions and responsibilities of the division
with respect to the administration of Title 38, Chapter 11, shall,
to the extent applicable and not in conflict with the Act or these
rules, be in accordance with Section 58-1-106.

R156-38-104.  Board.
Board meetings shall comply with the requirements set

forth in Section R156-1-204.

R156-38-105a.  Adjudicative Proceedings.
(1)  Except as provided in Subsection 38-1-11(4)(d), the

classification of adjudicative proceedings initiated under Title
38, Chapter 11 is set forth at Sections R156-46b-201 and R156-
46b-202.

(2)  The identity and role of presiding officers for
adjudicative proceedings initiated under Title 38, Chapter 11, is
set forth in Sections 58-1-109 and R156-1-109.

(3)  Issuance of investigative subpoenas under Title 38,
Chapter 11 shall be in accordance with Subsection R156-1-110.

(4)  Adjudicative proceedings initiated under Title 38,
Chapter 11, shall be conducted in accordance with Title 63,
Chapter 46b, Utah Administrative Procedures Act, and Rules
R151-46b and R156-46b, Utah Administrative Procedures Act
Rules for the Department of Commerce and the Division of
Occupational and Professional Licensing, respectively, except
as otherwise provided by Title 38, Chapter 11 or these rules.

(5)  Claims for payment and applications for a certificate
of compliance shall be filed with the division and served upon
all necessary and permissive parties.

(6)  Service of claims, applications for a certificate of
compliance, or other pleadings by mail to a qualified beneficiary
of the fund addressed to the address shown on the division's
records with a certificate of service as required by R151-46b-8,
shall constitute proper service.  It shall be the responsibility of
each registrant to maintain a current address with the division.

(7)  A permissive party is required to file a response to a
claim or application for certificate of compliance within 30 days
of notification by the division of the filing of the claim or
application for certificate of compliance, to perfect the party's
right to participate in the adjudicative proceeding to adjudicate
the claim or application.

(8)(a)  For claims wherein the claimant has had judgment
entered against the nonpaying party, findings of fact and
conclusions of law entered by a civil court or state agency
submitted in support of or in opposition to a claim against the
fund shall not be subject to readjudication in an adjudicative
proceeding to adjudicate the claim.

(b)  For claims wherein the nonpaying party's bankruptcy
filing precluded the claimant from having judgment entered
against the nonpaying party, a claim or issue resolved by a prior
judgment, order, findings of fact, or conclusions of law entered
in by a civil court or a state agency submitted in support of or in
opposition to a claim against the fund shall not be subject to
readjudication with respect to the parties to the judgment, order,
findings of fact, or conclusions of law.

(9)  A party to the adjudication of a claim against the fund
may be granted a stay of the adjudicative proceeding during the
pendency of a judicial appeal of a judgment entered by a civil
court or the administrative or judicial appeal of an order entered
by an administrative agency provided:

(a)  the administrative or judicial appeal is directly related
to the adjudication of the claim; and

(b)  the request for the stay of proceedings is filed with the
presiding officer conducting the adjudicative proceeding and
concurrently served upon all parties to the adjudicative
proceeding, no later than the deadline for filing the appeal.

R156-38-105b.  Notices of Denial - Notices of Incomplete
Application - Conditional Denial of Claims - Extensions of
Time to Correct Claims - Prolonged Status.

(1)(a)  A written notice of denial of claim shall be provided
to an applicant who submits a complete application if the
division determines that the application does not meet the
requirements of Section 38-11-204.

(b)  A written notice of incomplete application shall be
provided to an applicant who submits an incomplete
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application.  The notice shall advise the applicant that the
application is incomplete and that the application is denied,
unless the applicant corrects the deficiencies within the time
period specified in the notice and the application otherwise
meets all qualification for approval.

(2)  An applicant may receive a single 30 day extension of
the time period in Subsection (1)(b).  Additional extensions of
the time period shall only be granted if the applicant makes the
request in writing and demonstrates, with adequate
documentation, that the applicant:

(a)  has made all reasonable efforts to complete the
application;

(b)  has been prevented from completing the application
because of unusual and extraordinary circumstances entirely
beyond its control; and

(c)  can be reasonably expected to complete the application
if an additional extension is granted.

(3)  (a)  A claimant may for any reason be granted a single
request that its claim be prolonged.

(b)  A claim granted prolonged status shall be inactive for
a period of one year or until reactivated by the claimant,
whichever comes first.

(c)  At the end of the one year period, the claimant shall be
required to either complete the claim or demonstrate reasonable
cause for prolonged status to be renewed for another one year
period.  The following shall constitute valid causes for renewing
prolonged status:

(i)  continuing litigation pursuant to Subsection R156-38-
105a(9);

(ii)  ongoing bankruptcy proceedings involving the
nonpaying party that would prevent the claimant from
complying with Section 38-11-204;

(iii)  continuing compliance by the nonpaying party with a
payment agreement between the claimant and the nonpaying
party; or

(iv)  other reasonable cause as determined by the presiding
officer.

(d)  Upon expiration of the one year prolonged status of a
claim, the Division shall issue to the claimant an updated notice
of incomplete application pursuant to Subsection (1)(b).
Included with that notice shall be a form that provides the
claimant an opportunity to:

(i)  reactivate the claim by submitting documentation
necessary to complete the claim;

(ii)  withdraw the claim; or
(iii)  request prolonged status be renewed pursuant to

Subsection (3)(c).
(e)  Any request for renewal of prolonged status made

under Subsection (3)(c)(iv) shall include evidence sufficient to
demonstrate the validity of the reasons given as justification for
renewal.

(f)  If a claimant's request for renewal of prolonged status
is denied, the claimant may request agency review.

(g)  A claim which has been reactivated from prolonged
status may not be again prolonged unless the claimant can
establish compliance with the requirements of Subsection (3)(c).

R156-38-108.  Notification of Rights under Title 38, Chapter
11.

(1)  A notice in substantially the following form shall
prominently appear in an easy-to-read type style and size in
every contract between an original contractor and homeowner
and in every notice of intent to hold and claim lien filed under
Section 38-1-7 against a homeowner or against an owner-
occupied residence:

"X.  PROTECTION AGAINST LIENS AND CIVIL
ACTION.  Notice is hereby provided in accordance with Section
38-11-108 of the Utah Code that under Utah law an "owner"
may be protected against liens being maintained against an

"owner-occupied residence" and from other civil action being
maintained to recover monies owed for "qualified services"
performed or provided by suppliers and subcontractors as a part
of this contract, if and only if the following conditions are
satisfied:

(1)  the owner entered into a written contract an original
contractor, a factory built housing retailer, or a real estate
developer;

(2)  the original contractor was properly licensed or exempt
from licensure under Title 58, Chapter 55, Utah Construction
Trades Licensing Act at the time the contract was executed; and

(3)  the owner paid in full the original contractor, factory
built housing retailer, or real estate developer or their successors
or assigns in accordance with the written contract and any
written or oral amendments to the contract."

R156-38-109.  Format for Form Affidavit and Motion.
The form affidavit required under Subsection 38-1-11(4)

shall be the Homeowner's Application for Certificate of
Compliance prepared by the Division.

R156-38-202a.  Initial Assessment Procedures.
(1)  The initial assessment shall be a flat or identical

assessment levied against all qualified beneficiaries to create the
fund.

(2)  The amount of the initial assessment shall be
established by the division and board in accordance with the
procedures for a "new program" under Subsection 63-38-3.2(5).

R156-38-202b.  Special Assessment Procedures.
(1)  Special assessments shall take into consideration the

claims history against the fund.
(2)  The amount of special assessments shall be established

by the division and board in accordance with the procedures set
forth in Subsection 38-11-206(1).

R156-38-203.  Limitation on Payment of Claims.
(1)  Claims may be paid prior to the pro-rata adjustment

required by Subsection 38-11-203(4)(b) if, based upon an
evaluation of the notices of commencement of action filed with
respect to an owner-occupied residence or the total claim filings
on an owner-occupied residence, the division determines that a
pro-rata payment will likely not be required.

(2)  If any claims have been paid before the division
determines a pro-rata payment will likely be required, the
division will notify the claimants of the likely adjustment and
that the claimants will be required to reimburse the division
when the final pro-rata amounts are determined.

(3)  The pro-rata payment amount required by Subsection
38-11-203(4)(b) shall be calculated as follows:

(a)  Determine the total claim amount each claimant would
be entitled to without consideration of the limit set in
Subsection 38-11-203(4)(b).

(b)  Sum the amounts each claimant would be entitled to
without consideration of the limit to determine the total amount
payable to all claimants without consideration of the limit.

(c)  Divide the limit amount by the total amount payable to
all claimants without consideration of the limit to find the claim
allocation ratio.

(d)  For each claim, multiply the total claim amount
without consideration of the limit by the claim allocation ratio
to find the net claim payment for each claim.

R156-38-204a.  Applications for Certificate of Compliance
by Homeowners - Supporting Documents and Information.

The following supporting documents shall, at a minimum,
accompany each homeowner application for a certificate of
compliance:

(1)  a copy of the written contract between the homeowners
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and the contracting entity;
(2)(a)  if the homeowner contracted with an original

contractor, documentation issued by the division that the
original contractor was licensed or exempt from licensure under
Title 58, Chapter 55, Utah Construction Trades Licensing Act,
on the date the contract was entered into;

(b)  if the homeowner contracted with a real estate
developer:

(i)  credible evidence that the real estate developer had an
ownership interest in the property;

(ii)  a copy of the contract between the real estate developer
and the licensed contractor with whom the real estate developer
contracted for construction of the residence or other credible
evidence showing the existence of such a contract and setting
forth a description of the services provided to the real estate
developer by the contractor;

(iii)  credible evidence that the real estate developer offered
the residence for sale to the public; and

(iv)  documentation issued by the division that the
contractor with whom the real estate developer contracted for
construction of the residence was licensed or exempt from
licensure under Title 58, Chapter 55, Utah Construction Trades
Licensing Act, on the date the contract was entered into;

(c)  if the homeowner contracted with a manufactured
housing retailer, a copy of the completed retail purchase
contract;

(3)  one of the following:
(a)  an affidavit from the contracting entity acknowledging

that the homeowner paid the contracting entity in full in
accordance with the written contract and any amendments to the
contract; or

(b)  other credible evidence establishing that the
homeowner paid the contracting entity in full in accordance with
the written contract and any amendments to the contract; and

(4)  an affidavit from the homeowner establishing that he
is an owner as defined in Subsection 38-11-102(16) and that the
residence is an owner-occupied residence as defined in
Subsection 38-11-102(17).

R156-38-204b.  Claims Against the Fund by Nonlaborers -
Supporting Documents and Information.

The following supporting documents shall, at a minimum,
accompany each nonlaborer claim for recovery from the fund:

(1)  one of the following:
(a)  a copy of the certificate of compliance issued by the

Division for the residence at issue in the claim;
(b)  the documents required in Section R156-38-204a; or
(c)  a copy of a civil judgment containing findings of fact

that:
(i)  the homeowner entered a written contract in compliance

with Subsection 38-11-204(3)(a);
(ii)  the contracting entity was licensed or exempt from

licensure under Title 58, Chapter 55, Utah Construction Trades
Licensing Act;

(iii)  the homeowner paid the contracting entity in full in
accordance with the written contract and any amendments to the
contract; and

(iv)  the homeowner is an owner as defined in Subsection
38-11-102(16) and the residence is an owner-occupied residence
as defined in Subsection 38-11-102(17);

(2)  one of the following as applicable:
(a)  a copy of an action date stamped by a court of

competent jurisdiction filed by the claimant against the
nonpaying party to recover monies owed for qualified services
performed on the owner-occupied residence, filed within 180
days from the date the claimant last provided qualified services;
or

(b)  documentation that a bankruptcy filing by the
nonpaying party prevented the claimant from satisfying

Subsection (a);
(3)  one of the following:
(a)  a copy of a civil judgment entered in favor of the

claimant against the nonpaying party containing a finding that
the nonpaying party failed to pay the claimant pursuant to their
contract; or

(b)  documentation that a bankruptcy filing by the
nonpaying party prevented the claimant from obtaining a civil
judgment, including a copy of the proof of claim filed by the
claimant with the bankruptcy court, together with credible
evidence establishing that the nonpaying party failed to pay the
claimant pursuant to their contract;

(4)  one or more of the following as applicable:
(a)  a copy of a supplemental order issued following the

civil judgment entered in favor of the claimant and a copy of the
return of service of the supplemental order indicating either that
service was accomplished on the nonpaying party or that said
nonpaying party could not be located or served;

(b)  a writ of execution issued if any assets are identified
through the supplemental order or other process, which have
sufficient value to reasonably justify the expenditure of costs
and legal fees which would be incurred in preparing, issuing,
and serving execution papers and in holding an execution sale;
or

(c)  documentation that a bankruptcy filing or other action
by the nonpaying party prevented the claimant from satisfying
Subparagraphs (a) and (b);

(5)  certification that the claimant is not entitled to
reimbursement from any other person at the time the claim is
filed and that the claimant will immediately notify the presiding
officer if the claimant becomes entitled to reimbursement from
any other person after the date the claim is filed; and

(6)  one or more of the following:
(a)  a copy of invoices setting forth a description of, the

performance dates of, and the value of the qualified services
claimed;

(b)  a copy of a civil judgment containing a finding setting
forth a description of, the performance dates of, and the value of
the qualified services claimed; or

(c)  credible evidence setting forth a description of, the
performance dates of, and the value of the qualified services
claimed.

(7)  If the claimant is requesting payment of costs and
attorney fees not specifically enumerated in the judgment
against the nonpaying party, the claim shall include
documentation of those costs and fees adequate for the Division
to apply the requirements set forth in Section R156-38-204d.

(8)  In claims in which the presiding officer determines that
the claimant has made a reasonable but unsuccessful effort to
produce all documentation specified under this rule to satisfy
any requirement to recover from the fund, the presiding officer
may elect to accept the evidence submitted by the claimant if the
requirements to recover from the fund can be established by that
evidence.

(9)  A separate claim must be filed for each residence and
a separate filing fee must be paid for each claim.

R156-38-204c.  Claims Against the Fund by Laborers -
Supporting Documents.

(1)  The following supporting documents shall, at a
minimum, accompany each laborer claim for recovery from the
fund:

(a)  one of the following:
(i)  a copy of a wage claim assignment filed with the

Employment Standards Bureau of the Antidiscrimination and
Labor Division of the Labor Commission of Utah for the
amount of the claim, together with all supporting documents
submitted in conjunction therewith; or

(ii)  a copy of an action filed by claimant against claimant's
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employer to recover wages owed;
(b)  one of the following:
(i)  a copy of a final administrative order for payment

issued by the Employment Standards Bureau of the
Antidiscrimination and Labor Division of the Labor
Commission of Utah containing a finding that the claimant is an
employee and that the claimant has not been paid wages due for
work performed at the site of construction on an owner-
occupied residence;

(ii)  a copy of a civil judgment entered in favor of claimant
against the employer containing a finding that the employer
failed to pay the claimant wages due for work performed at the
site of construction on an owner-occupied residence; or

(iii)  a copy of a bankruptcy filing by the employer which
prevented the entry of an order or a judgment against the
employer;

(c)  one of the following:
(i)  a copy of the certificate of compliance issued by the

Division for the residence at issue in the claim;
(ii)  an affidavit from the homeowner establishing that he

is an owner as defined in Subsection 38-11-102(16) and that the
residence is an owner-occupied residence as defined by
Subsection 38-11-102(17);

(iii)  a copy of a civil judgment containing a finding that
the homeowner is an owner as defined by Subsection 38-11-
102(16) and that the residence is an owner-occupied residence
as defined by Subsection 38-11-102(17); or

(iv)  other credible evidence establishing that the owner is
an owner as defined by Subsection 38-11-102(16) and that the
residence is an owner-occupied residence as defined by
Subsection 38-11-102(17).

(2)  When a laborer makes claim on multiple residences as
a result of a single incident of non-payment by the same
employer, the division must require payment of at least one
application fee required under Section 38-11-204(1)(b) and at
least one registration fee required under Subsection 38-11-
204(7), but may waive additional application and registration
fees for claims for the additional residences, where no legitimate
purpose would be served by requiring separate filings.

R156-38-204d.  Calculation of Costs, Attorney Fees and
Interest for Payable Claims.

(1)  Payment for qualified services, costs, attorney fees, and
interest shall be made as specified in Section 38-11-203.

(2)  When a claimant provides qualified service on multiple
properties, irrespective of whether those properties are owner-
occupied residences, and files claim for payment on some or all
of those properties and the claims are supported by a single
judgment or other common documentation and the judgment or
documentation does not differentiate costs and attorney fees by
property, the amount of costs and attorney fees shall be allocated
among the related properties using the following formula:
(Qualified services attributable to the owner-occupied residence
at issue in the claim divided by Total qualified services awarded
as judgment principal or total documented qualified services) x
Total costs or total attorney fees.

(3)(a)  For claims wherein the claimant has had judgment
entered against the nonpaying party, post-judgment costs shall
be limited to those costs allowable by a district court, such as
costs of service, garnishments, or executions, and shall not
include postage, copy expenses, telephone expenses, or other
costs related to the preparation and filing of the claim
application.

(b)  For claims wherein the nonpaying party's bankruptcy
filing precluded the claimant from having judgment entered
against the nonpaying party, total costs shall be limited to those
costs that would have been allowable by the district court had
judgment been entered, such as, but not limited to, costs of
services, garnishments, or executions, and shall not include

postage, copy expenses, telephone expenses, or other costs
related to the preparation and filing of the claim application.

(4)  The interest rate or rates applicable to a claim shall be
the rate for the year or years in which payment for the qualified
services was due.

R156-38-204e.  Format for Notice of Commencement of
Action.

The Notice of Commencement required under Subsection
R156-38-204a(5)(b) shall be in substantially the following
format:

TABLE I

BEFORE THE DIVISION OF OCCUPATIONAL AND PROFESSIONAL LICENSING
OF THE DEPARTMENT OF COMMERCE

OF THE STATE OF UTAH

     John Doe,                      :     Notice of Commencement
          Plaintiff                 :            of Action
                                    :
               -vs-                 :     NCA No.
                                    :
     Richard Roe,                   :
          Defendant                 :

     Notice is hereby provided of the filing of Case No. (number)
on (date)
before (Court).

     Brief explanation of nature of case:

     Address of defendant:

     Name and address of potential fund claimant:

     Name and address of original contractor, subcontractor, real
estate
developer, and/or factory built housing retailer described in
Subsection
38-11-204(3)(c):

     For each owner-occupied residence included in the civil
action:

          Name and address of the owner of the owner-occupied
residence;

          Street address of the owner-occupied residence;

          Amount of damages sought against the owner-occupied
residence;

          Last date qualified services were provided for the owner-
occupied residence
by the potential fund claimant:

                          Signature of Claimant or claimant's
representative

                          Date of signature

R156-38-301a.  Contractor Registration as a Qualified
Beneficiary - All License Classifications Required to Register
Unless Specifically Exempted - Exempted Classifications.

(1)  All license classifications of contractors are determined
to be regularly engaged in providing qualified services for
purposes of automatic registration as a qualified beneficiary, as
set forth in Subsections 38-11-301(1) and (2), with the
exception of the following license classifications:

TABLE II
     Primary
     Classification   Subclassification
     Number           Number              Classification

      E100                       General Engineering Contractor
                       S211      Boiler Installation Contractor
                       S213      Industrial Piping Contractor
                       S262      Granite and Pressure Grouting
                                   Contractor
      S320                       Steel Erection Contractor
                       S321      Steel Reinforcing Contractor
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                       S322      Metal Building Erection
                                   Contractor
                       S323      Structural Stud Erection
                                   Contractor
      S340                       Sheet Metal Contractor
      S360                       Refrigeration Contractor
      S440                       Sign Installation Contractor
                       S441      Non Electrical Outdoor
                                   Advertising Sign Contractor
      S450                       Mechanical Insulation Contractor
      S470                       Petroleum System Contractor
      S480                       Piers and Foundations Contractor
      I101                       General Engineering Trades
                                   Instructor
      I102                       General Building Trades
                                   Instructor
      I103                       General Electrical Trades
                                   Instructor
      I104                       General Plumbing Trades
                                   Instructor
      I105                       General Mechanical Trades
                                   Instructor

(2)  Any person holding a license requiring registration in
the fund that is on inactive status on the assessment date of any
special assessment of the fund, may defer payment of that
special assessment and any assessment made during the time the
license remains on inactive status and the licensee does not
engage in the licensed occupation or profession.

(3)  Before a licensee can be reinstated to an active status,
the licensee must pay:

(a)  the initial assessment of $195 assessed July 1, 1995, if
that assessment has never been paid by that licensee; and

(b)  all unpaid special assessments.

R156-38-301b.  Event Necessitating Registration - Name
Change by Qualified Beneficiary - Reorganization of
Registrant's Business Type - Transferability of Registration.

(1)  Any change in entity status by a registrant requires
registration with the Fund by the new or surviving entity before
that entity is a qualified beneficiary.

(2)  The following constitute a change of entity status for
purposes of Subsection (1):

(a)  creation of a new legal entity as a successor or related-
party entity of the registrant;

(b)  change from one form of legal entity to another by the
registrant; or

(c)  merger or other similar transaction wherein the existing
registrant is acquired by or assumed into another entity and no
longer conducts business as its own legal entity.

(3)  A qualified beneficiary registrant shall notify the
division in writing of a name change within 30 days of the
change becoming effective.  The notice shall provide the
following:

(a)  the registrant's prior name;
(b)  the registrant's new name;
(c)  the registrant's registration number; and
(d)  proof of registration with the Division of Corporations

and Commercial Code as required by state law.
(4)  A registration shall not be transferred, lent, borrowed,

sold, exchanged for consideration, assigned, or made available
for use by any entity other than the registrant for any reason.

(5)  A claimant shall not be considered a qualified
beneficiary registrant merely by virtue of owning an entity that
is a qualified beneficiary.

R156-38-302.  Renewal and Reinstatement Procedures.
(1)  Renewal notices required in connection with a special

assessment shall be mailed to each registrant at least 30 days
prior to the expiration date for the existing registration
established in the renewal notice.  Unless the registrant pays the
special assessment by the expiration date shown on the renewal
notice, the registrant's registration in the fund automatically
expires on the expiration date.

(2)  Renewal notices shall be sent by letter deposited in the
post office with postage prepaid, addressed to the last address
shown on the division's records.  Such mailing shall constitute
legal notice.  It shall be the duty and responsibility of each
registrant to maintain a current address with the division.

(3)  Renewal notices shall specify the amount of the special
assessment, the application requirement, and other renewal
requirements, if any; shall require that each registrant document
or certify that the registrant meets the renewal requirements; and
shall advise the registrant of the consequences of failing to
renew a registration.

(4)  Renewal applications must be received by the division
in its ordinary course of business on or before the renewal
application due date in order to be processed as a renewal
application.  Late applications will be processed as
reinstatement applications.

(5)  A registrant whose registration has expired may have
the registration reinstated by complying with the requirements
and procedures specified in Subsection 38-11-302(5).

R156-38-401.  Requirements for a Letter of Credit and/or
Evidence of a Cash Deposit as Alternate Security for
Mechanics' Lien.

To qualify as alternate security under Section 38-1-28
"evidence of a cash deposit" must be an account at a federally
insured depository institution that is pledged to the protected
party and is payable to the protected party upon the occurrence
of specified conditions in a written agreement.

KEY:  licensing, contractors, liens
July 26, 2004 38-11-101
Notice of Continuation March 15, 2005 58-1-106(1)(a)

58-1-202(1)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-47b.  Massage Therapy Practice Act Rules.
R156-47b-101.  Title.

These rules are known as the "Massage Therapy Practice
Act Rules."

R156-47b-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

47b, as used in Title 58, Chapters 1 and 47b, or these rules:
(1)  "COMTA" means the Commission on Massage

Therapy Accreditation.
(2)  "Direct supervision" as used in Subsection 58-47b-

302(3)(d) means that the apprentice supervisor is in the facility
where massage is being performed and is immediately available
to the apprentice for advice, direction and consultation while the
apprentice is engaged in performing massage.

(3)  "Lymphatic massage" as used in Subsections 58-47b-
302(4) and 58-47b-304(1)(i) means a method using light
pressure applied by the hands to the skin in specific maneuvers
to promote drainage of the lymphatic fluid from the tissue.

(4)  "NCBTMB" means the National Certification Board
for Therapeutic Massage and Bodywork.

(5)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 47b, is further defined, in accordance with
Subsection 58-1-203(5) in Section R156-47b-502.

R156-47b-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 47b.

R156-47b-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-47b-202.  Massage Therapy Education Peer
Committee.

(1)  There is created under Subsection 58-1-203(1)(f), the
Massage Therapy Education Peer Committee.

(a)  The Education Peer Committee shall:
(i)  advise the Utah Board of Massage Therapy regarding

massage therapy educational issues;
(ii)  recommend to the Board standards for massage school

curricula, apprenticeship curricula, and animal massage training;
and

(iii)  periodically review the current curriculum
requirements.

(b)  The composition of this committee shall be:
(i)  two individuals who are instructors in massage therapy;
(ii)  two individuals, one who represents a professional

massage therapy association, and one who represents the Utah
Committee of Bodywork Schools; and

(iii)  one individual from the Utah State Office of
Education.

R156-47b-302a.  Qualifications for Licensure as a Massage
Therapist - Massage School Curriculum Standards -
Equivalent Education and Training.

(1)  In accordance with Subsection 58-47b-302(2)(e)(i)(A),
an applicant must graduate from a school of massage with a
curriculum, which at the time of graduation, meets the following
standards:

(a)  Curricula must be registered with the Utah Department
of Commerce, Division of Consumer Protection or an
accrediting agency recognized by the United States Department
of Education.

(b)  Curricula shall be a minimum of 600 hours and shall
include the following:

(i)  anatomy, physiology and pathology - 150 hours;

(ii)  massage theory including the five basic strokes - 300
hours;

(iii)  professional standards, ethics and business practices -
35 hours;

(iv)  safety and sanitation - 15 hours;
(v)  clinic or practicum - 100 hours; and
(vi)  other related massage subjects as approved by the

Division in collaboration with the Board.
(c)  In addition to the curriculum requirements of

Subsection R156-47b-302a(1)(b), new curricula shall include
the major content areas, but are required to meet the percentage
weights of the National Certification Board of Therapeutic
Massage and Bodywork (NCBTMB), National Certification
Examination Content Outline, published July 2003, which is
adopted and incorporated by reference.

(2)  In accordance with Subsection 58-47b-302(2)(e)(i)(B),
an applicant who completes equivalent education and training
must document that the education and training was approved by
NCBTMB as evidenced by current NCBTMB certification.

R156-47b-302b.  Qualifications for Licensure - Examination
Requirements.

In accordance with Subsections 58-47b-302(2)(f) and 58-
47b-302(3)(f), the examination requirements for licensure are
defined, clarified, or established as follows:

(1)  Applicants for licensure as a massage therapist shall:
(a)  pass the Utah Massage Law and Rule Examination;

and
(b)  pass the NCBTMB National Certification

Examination.
(2)  Applicants for licensure as a massage therapist who

have completed a "Utah Massage Apprenticeship" must:
(a)  pass the Utah Massage Theory Exam.
(3)  Applicants for licensure as a massage apprentice shall:
(a)  pass the Utah Massage Law and Rule Examination.

R156-47b-302c.  Apprenticeship Standards for a Supervisor.
In accordance with Subsection 58-47b-302(2)(e)(ii), an

apprentice supervisor shall:
(1)  not begin an apprenticeship program until:
(a)  the apprentice is licensed; and
(b)  the supervisor is approved by the division;
(2)  not begin a new apprenticeship program until:
(a)  the apprentice being supervised passes the Massage

Theory examination and becomes licensed as a massage
therapist, unless otherwise approved by the division in
collaboration with the board; and

(b)  the supervisor complies with subsection (1);
(3)  if an apprentice being supervised fails the Massage

Theory examination three times:
(a)  together with the apprentice being supervised, meet

with the Board at the next appropriate Board meeting;
(b)  explain to the Board why the apprentice is not able to

pass the examination;
(c)  provide to the Board a plan of study in the appropriate

subject matter to assist the apprentice in passing the
examination; and

(d)  upon successful completion of the review as provided
in Subsection (3)(c), the apprentice shall again be eligible to
take the Massage Theory examination;

(4)  supervise not more than two apprentices at one time,
unless otherwise approved by the division in collaboration with
the board;

(5)  train the massage apprentice in the areas of:
(a)  massage theory - 50 hours;
(b)  massage client service - 300 hours;
(c)  hands on instruction - 325 hours;
(d)  massage techniques - 120 hours;
(e)  anatomy, physiology and pathology - 150 hours;
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(f)  business practices - 25 hours;
(g)  ethics - 15 hours; and
(h)  safety and sanitation - 15 hours;
(6)  submit a curriculum content outline with the apprentice

application, including a list of the resource materials to be used;
(7)  display a conspicuous sign near the work station of the

apprentice stating "Apprentice in Training";
(8)  keep a daily record which shall include the hours of

instruction and training completed, the hours of client services
performed, and the number of hours of training completed;

(9)  make available to the division upon request, the
apprentice's training records;

(10)  verify the completion of the apprenticeship program
on forms available from the division;

(11)  notify the division within ten working days if the
apprenticeship program is terminated;

(12)  must not have been disciplined for any unprofessional
or unlawful conduct within five years of the start of any
apprenticeship program; and

(13)  ensure that the massage client services required in
Subsection (5)(b) only be performed on the public; all other
hands on practice must be performed by an apprentice on an
apprentice or supervisor.

R156-47b-302d.  Good Moral Character - Disqualifying
Convictions.

(1)  When reviewing an application to determine the good
moral character of an applicant as set forth in Subsection 58-
47b-302(2)(c) and whether the applicant has been involved in
unprofessional conduct as set forth in Subsections 58-1-
501(2)(c), the Division and the Board shall consider the
applicant's criminal record as follows:

(a)  a criminal conviction for a sex offense as defined in
Title 76, Chapter 5, Part 4 and Chapter 5a, and Title 76, Chapter
10, Part 12 and 13, shall disqualify an applicant from becoming
licensed; or

(b)  a criminal conviction for the following crimes may
disqualify an applicant for becoming licensed:

(i)  crimes against a person as defined in Title 76, Chapter
5, Parts 1, 2 and 3;

(ii)  crimes against property as defined in Title 76, Chapter
6, Parts 1 through 6;

(iii)  any offense involving controlled dangerous
substances; or

(iv)  conspiracy to commit or any attempt to commit any of
the above offenses.

(2)  An applicant who has a criminal conviction for a
felony crime of violence may not be considered eligible for
licensure for a period of seven years from the termination of
parole, probation, judicial proceeding or date of incident,
whichever is later.

(3)  An applicant who has a criminal conviction for a
felony involving a controlled substance may not be considered
eligible for licensure for a period of five years from the
termination of parole, probation, judicial proceeding or date of
incident, whichever is later.

(4)  An applicant who has a criminal conviction for any
misdemeanor crime of violence or the use of a controlled
substance may not be considered eligible for licensure for a
period of three years from the termination of parole, probation,
judicial proceeding or date of incident, whichever is later.

(5)  Each application for licensure or renewal of licensure
shall be considered in accordance with the requirements of
Section R156-1-302.

R156-47b-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1)(a), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 47b is established by rule in

Section R156-1-308a.
(2)  Renewal procedures shall be in accordance with

Sections R156-1-308c through R156-1-308e.

R156-47b-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  engaging in any lewd, indecent, obscene or unlawful

behavior while acting as a massage therapist;
(2)  as an apprentice supervisor, failing to provide direct

supervision to a massage apprentice;
(3)  as an apprentice supervisor, failing to provide and

document adequate instruction or training as applicable;
(4)  as an apprentice supervisor, advising, directing or

instructing an apprentice in any instruction or behavior that is
inconsistent, contrary or contradictory to established
professional or ethical standards of the profession;

(5)  failing to notify a client of any health condition the
licensee may have that could present a hazard to the client; and

(6)  failure to use appropriate draping procedures to protect
the client's personal privacy.

R156-47b-601.  Standards for Animal Massage Training.
In accordance with Subsection 58-28-8(12)(c), a massage

therapist practicing animal massage shall have received 60 hours
of training in the following areas:

(1)  quadruped anatomy;
(2)  the theory of quadruped massage; and
(3)  supervised quadruped massage experience.

KEY:  licensing, massage therapy
March 7, 2005 58-1-106(1)(a)
Notice of Continuation February 26, 2001 58-1-202(1)(a)

58-47b-101
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R156.  Commerce, Occupational and Professional Licensing.
R156-60c.  Professional Counselor Licensing Act Rules.
R156-60c-101.  Title.

These rules are known as the "Professional Counselor
Licensing Act Rules".

R156-60c-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 60,

as used in Title 58, Chapters 1 and 60, or these rules:
(1)  "Internship" means:
(a)  900 clock hours of supervised counseling experience

of which 360 hours must be in the provision of mental health
therapy.  If an applicant completed the internship prior to
October 31, 2003, the 600 hour internship under the prior rule
shall be acceptable.

(2)  "Practicum" means a supervised counseling experience
in an appropriate setting of at least three semester or four and
1/2 quarter hours duration for academic credit.

(3) "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 60 is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-60c-502.

R156-60c-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 60, Part 4.

R156-60c-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-60c-302a.  Qualifications for Licensure - Education
Requirements.

(1)  Pursuant to Subsection 58-60-405(1)(d)(i), the degree
and educational program which prepares one to competently
engage in mental health therapy is established and clarified to be
a masters or doctorate degree in Mental Health Counseling with
the classification of a Marriage, Couple and Family
Counseling/Therapy degree or Mental Health Counseling
degree, which degree is received from an institution accredited
by the Council for Accreditation of Counseling and Related
Educational Programs (CACREP), at the time the applicant
obtained the education, which includes a minimum of 60
semester (90 quarter) hours of graduate studies and includes the
specific course requirements as specified in Subsection (2).

(2)  The core curriculum in Subsection 58-60-405(1)(d)
shall consist of the following courses:

(a)  a minimum of two semester or three quarter hours shall
be in ethical standards, issues, behavior and decision-making;

(b)  a minimum of two semester or three quarter hours shall
be in professional roles and functions, trends and history,
professional preparation standards and credentialing;

(c)  a minimum of two semester or three quarter hours shall
be in individual theory;

(d)  a minimum of two semester or three quarter hours shall
be in group theory;

(e)  a minimum of six semester or nine quarter hours shall
be in human growth and development.  Examples are:

(i)  physical, social and psychosocial development;
(ii)  personality development;
(iii)  learning theory and cognitive development;
(iv)  emotional development;
(v)  life-span development;
(vi)  enhancing wellness;
(vii)  human sexuality; and
(viii)  career development;
(f)  a minimum of three semester or four and 1/2 quarter

hours shall be in cultural foundations.  Examples are:
(i)  human diversity;

(ii)  multicultural issues and trends;
(iii)  gender issues;
(iv)  exceptionality;
(v)  disabilities;
(vi)  aging; and
(vii)  discrimination;
(g)  a minimum of six semester or nine quarter hours shall

be in the application of individual and group therapy and other
therapeutic methods and interventions.  Examples are:

(i)  building, maintaining and terminating relationships;
(ii)  solution-focused and brief therapy;
(iii)  crisis intervention;
(iv)  prevention of mental illness;
(v)  treatment of specific syndromes;
(vi)  case conceptualization;
(vii)  referral, supportive and follow-up services; and
(viii)  lab not to exceed four semester or six quarter hours;
(h)  a minimum of two semester or three quarter hours shall

be in psychopathology and DSM classification;
(i)  a minimum of two semester or three quarter hours shall

be in dysfunctional behaviors.  Examples are:
(i)  addictions;
(ii)  substance abuse;
(iii)  cognitive dysfunction;
(iv)  sexual dysfunction; and
(v)  abuse and violence;
(j)  a minimum of two semester or three quarter hours shall

be in a foundation course in test and measurement theory;
(k)  a minimum of two semester or three quarter hours shall

be in an advanced course in assessment of mental status;
(l)  a minimum of three semester or four and 1/2 quarter

hours shall be in research and evaluation. This shall not include
a thesis, dissertation, or project, but may include:

(i)  statistics;
(ii)  research methods, qualitative and quantitative;
(iii)  use and interpretation of research data;
(iv)  evaluation of client change; and
(v)  program evaluation;
(m)  a minimum of three semester or four and 1/2 quarter

hours of practicum as defined in Subsection R156-60c-102(2);
(n)  a minimum of six semester or nine quarter hours of

internship as defined in Subsection R156-60c-102(1); and
(o)  a minimum of 17 semester or 25.5 quarter hours of

course work in the behavioral sciences.  No more than six
semester or nine quarter hours of credit for thesis, dissertation
or project hours shall be counted toward the required core
curriculum hours in this subsection.

(3)  The supplemental course work shall consist of formal
graduate level work meeting the requirements of Subsections (1)
and (2) in regularly offered and scheduled classes.  University
based directed reading courses may be approved at the
discretion of the board.

(4)  The following degrees do not prepare a person to
competently engage in mental health therapy: Career
Counseling, College Counseling, Community Counseling,
Gerontological Counseling, School Counseling, Student Affairs,
Rehabilitation Counseling, Music Therapy, Art Therapy, or
Dance Therapy.  Applicants who have one of these degrees or
comparable degrees and who subsequently return to college and
complete the classes which have been included in the Marriage,
Couple and Family Counseling/Therapy degree or the Mental
Health Counseling degree and as outlined in Subsection (1) and
(2), may request the Division and the Board to consider their
education as equivalent to the requirements for licensure.  Upon
completion of this equivalent education requirement, the
applicant may be granted a license as a certified professional
counselor intern under Subsection 58-60-405(2) or a temporary
professional counselor license under Section 58-60-117.

(5)  An applicant who has met the degree requirements
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under Subsection (1) which prepares one to competently engage
in mental health therapy, but who is deficit in one or more of the
courses provided in Subsection (2) may be granted a temporary
professional counselor license under Section 58-60-117.

R156-60c-302b.  Qualifications for Licensure - Experience
Requirements.

(1)  The professional counselor and mental health therapy
training qualifying an applicant for licensure as a professional
counselor under Subsections 58-60-405(1)(e) and (f) shall:

(a)  be completed in not less than two years;
(b)  be completed while the applicant is an employee of a

public or private agency engaged in mental health therapy under
the supervision of a qualified professional counselor,
psychiatrist, psychologist, clinical social worker, registered
psychiatric mental health nurse specialist, or marriage and
family therapist; and

(c)  be completed under a program of supervision by a
mental health therapist meeting the requirements under Sections
R156-60c-401 and R156-60c-402.

(2)  An applicant for licensure as a professional counselor,
who is not seeking licensure by endorsement based upon
licensure in another jurisdiction, who has completed all or part
of the professional counselor and mental health therapy training
requirements under Subsection (1) outside the state may receive
credit for that training completed outside of the state if it is
demonstrated by the applicant that the training completed
outside the state is equivalent to and in all respects meets the
requirements for training under Subsections 58-60-405(1)(e)
and (f), and Subsections R156-60c-302b(1).  The applicant shall
have the burden of demonstrating by evidence satisfactory to the
division and board that the training completed outside the state
is equivalent to and in all respects meets the requirements under
this Subsection.

R156-60c-302c.  Qualifications for Licensure - Examination
Requirements.

(1)  An applicant for licensure as a professional counselor
under Subsection 58-60-405(1)(g) must pass the following
examinations:

(a)  the Utah Professional Counselor Law, Rules and Ethics
Examination;

(b)  the National Counseling Examination of the National
Board for Certified Counselors; and

(c)  the National Clinical Mental Health Counseling
Examination of the National Board of Certified Counselors.

R156-60c-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licenses under Title 58, Chapter 60, is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-60c-304.  Continuing Education.
(1)  There is hereby established a continuing professional

education requirement for all individuals licensed under Title
58, Chapter 60, Part 4, as a professional counselor and certified
professional counselor intern.

(2)  During each two year period commencing September
30th of each even numbered year, a professional counselor or
certified professional counselor intern shall be required to
complete not less than 40 hours of qualified professional
education directly related to the licensee's professional practice.

(3)  The required number of hours of professional
education for an individual who first becomes licensed during
the two year period shall be decreased in a pro-rata amount
equal to any part of that two year period preceding the date on

which that individual first became licensed.
(4)  Qualified professional education under this Section

shall:
(a)  have an identifiable clear statement of purpose and

defined objective for the educational program directly related to
the practice of a mental health therapist professional counselor;

(b)  be relevant to the licensee's professional practice;
(c)  be presented in a competent, well organized, and

sequential manner consistent with the stated purpose and
objective of the program;

(d)  be prepared and presented by individuals who are
qualified by education, training, and experience; and

(e)  have associated with it a competent method of
registration of individuals who actually completed the
professional education program and records of that registration
and completion are available for review.

(5)  Credit for professional education shall be recognized
in accordance with the following:

(a)  unlimited hours shall be recognized for professional
education completed in blocks of time of not less than one hour
in formally established classroom courses, seminars, or
conferences;

(b)  a maximum of 10 hours per two year period may be
recognized for teaching in a college or university, teaching
qualified continuing professional education courses in the field
of mental health therapy professional counseling, or supervision
of an individual completing his experience requirement for
licensure in a mental health therapist license classification; and

(c)  a maximum of six hours per two year period may be
recognized for clinical readings directly related to practice as a
mental health therapist professional counselor.

(6)  A licensee shall be responsible for maintaining
competent records of completed qualified professional
education for a period of four years after close of the two year
period to which the records pertain.  It is the responsibility of
the licensee to maintain such information with respect to
qualified professional education to demonstrate it meets the
requirements under this Section.

(7)  A licensee who documents he is engaged in full time
activities or is subjected to circumstances which prevent that
licensee from meeting the continuing professional education
requirements established under this Section may be excused
from the requirement for a period of up to three years.
However, it is the responsibility of the licensee to document the
reasons and justify why the requirement could not be met.

R156-60c-306.  License Reinstatement - Requirements.
In addition to the requirements established in Section

R156-1-308e, an applicant for reinstatement of his license after
two years following expiration of that license shall be required
to meet the following reinstatement requirements:

(1)  if deemed necessary, meet with the board for the
purpose of evaluating the applicant's current ability to engage
safely and competently in practice as a professional counselor
and to make a determination of any additional education,
experience or examination requirements which will be required
before reinstatement;

(2)  upon the recommendation of the board, establish a
plan of supervision under an approved supervisor which may
include up to 4,000 hours of professional counselor and mental
health therapy training as a professional counselor-temporary;

(3)  pass the Utah Professional Counselor Law, Rules and
Ethics Examination;

(4)  pass the National Counseling Examination of the
National Board for Certified Counselors if it is determined by
the board that current taking and passing of the examination is
necessary to demonstrate the applicant's ability to engage safely
and competently in practice as a professional counselor;

(5)  pass the National Clinical Mental Health Counseling
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Examination if it is determined by the board that current taking
and passing of the examination is necessary to demonstrate the
applicant's ability to engage safely and competently in practice
as a professional counselor; and

(6)  complete a minimum of 40 hours of professional
education in subjects determined by the board as necessary to
ensure the applicant's ability to engage safely and competently
in practice as a professional counselor.

R156-60c-401.  Requirements to be Qualified as a
Professional Counselor Training Supervisor and Mental
Health Therapist Training Supervisor.

In accordance with Subsections 58-60-405(1)(e) and (f), in
order for an individual to be qualified as a professional
counselor training supervisor or mental health therapist trainer,
the individual shall have the following qualifications:

(1)  be currently licensed in good standing in a profession
set forth for a supervisor under Subsection 58-60-405(1)(e) in
the state in which the supervised training is being performed;
and

(2)  have engaged in lawful practice as a licensee engaged
in the practice of mental health therapy for not less than 4,000
hours in a period of not less than two years prior to beginning
supervision activities.

R156-60c-402.  Duties and Responsibilities of a Supervisor of
Professional Counselor and Mental Health Therapy
Training.

The duties and responsibilities of a licensee providing
supervision to an individual completing supervised professional
counselor and mental health therapy training requirements for
licensure as a professional counselor are to:

(1)  be professionally responsible for the acts and practices
of the supervisee which are a part of the required supervised
training;

(2)  be engaged in a relationship with the supervisee in
which the supervisor is independent from control by the
supervisee and in which the ability of the supervisor to supervise
and direct the practice of the supervisee is not compromised;

(3)  be available for advice, consultation, and direction
consistent with the standards and ethics of the profession and
the requirements suggested by the total circumstances including
the supervisee's level of training, diagnosis of patients, and other
factors known to the supervisee and supervisor;

(4)  provide periodic review of the client records assigned
to the supervisee;

(5)  comply with the confidentiality requirements of
Section 58-60-114;

(6)  monitor the performance of the supervisee for
compliance with laws, standards, and ethics applicable to the
practice of professional counseling and report violations to the
division;

(7)  supervise only a supervisee who is an employee of a
public or private mental health agency;

(8)  submit appropriate documentation to the division with
respect to all work completed by the supervisee evidencing the
performance of the supervisee during the period of supervised
professional counselor and mental health therapy training,
including the supervisor's evaluation of the supervisee's
competence in the practice of professional counseling and
mental health therapy;

(9)  supervise not more than three supervisees at any given
time unless approved by the board and division; and

(10)  assure each supervisee is licensed as a certified
professional counselor intern prior to beginning the supervised
training of the supervisee as required under Subsection 58-60-
405(1)(e) and (f).

R156-60c-502.  Unprofessional Conduct.

"Unprofessional conduct" includes:
(1)  acting as a supervisor or accepting supervision of a

supervisor without complying with or ensuring the compliance
with the requirements of Sections R156-60c-401 and R156-60c-
402;

(2)  engaging in the supervised practice of mental health
therapy when not in compliance with Subsections R156-60c-
302b(3) and R156-60c-402(7);

(3)  engaging in and aiding or abetting conduct or practices
which are dishonest, deceptive or fraudulent;

(4)  engaging in or aiding or abetting deceptive or
fraudulent billing practices;

(5)  failing to establish and maintain appropriate
professional boundaries with a client or former client;

(6)  engaging in dual or multiple relationships with a client
or former client in which there is a risk of exploitation or
potential harm to the client;

(7)  engaging in sexual activities or sexual contact with a
client with or without client consent;

(8)  engaging in sexual activities or sexual contact with a
former client within two years of documented termination of
services;

(9)  engaging in sexual activities or sexual contact at any
time with a former client who is especially vulnerable or
susceptible to being disadvantaged because of the client's
personal history, current mental status, or any condition which
could reasonably be expected to place the client at a
disadvantage recognizing the power imbalance which exists or
may exist between the professional counselor and the client;

(10)  engaging in sexual activities or sexual contact with
client's relatives or other individuals with whom the client
maintains a relationship when that individual is especially
vulnerable or susceptible to being disadvantaged because of his
personal history, current mental status, or any condition which
could reasonably be expected to place that individual at a
disadvantage recognizing the power imbalance which exists or
may exist between the professional counselor and that
individual;

(11)  physical contact with a client when there is a risk of
exploitation or potential harm to the client resulting from the
contact;

(12)  engaging in or aiding or abetting sexual harassment
or any conduct which is exploitive or abusive with respect to a
student, trainee, employee, or colleague with whom the licensee
has supervisory or management responsibility;

(13)  failing to render impartial, objective, and informed
services, recommendations or opinions with respect to custodial
or parental rights, divorce, domestic relationships, adoptions,
sanity, competency, mental health or any other determination
concerning an individual's civil or legal rights;

(14)  exploiting a client for personal gain;
(15)  use of a professional client relationship to exploit a

person that is known to have a personal relationship with a
client for personal gain;

(16)  failing to maintain appropriate client records for a
period of not less than ten years from the documented
termination of services to the client;

(17)  failing to obtain informed consent from the client or
legal guardian before taping, recording or permitting third party
observations of client care or records;

(18)  failure to cooperate with the Division during an
investigation; and

(19)  failure to abide by the provision of the American
Counseling Association's Ethical Standards, 1995, which is
adopted and incorporated by reference.

KEY:  licensing, counselors, mental health, professional
counselors
July 3, 2003 58-60-401
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R162.  Commerce, Real Estate.
R162-2.  Exam and License Application Requirements.
R162-2-1.  Exam Application.

2.1.  Any person 18 years of age or older desiring to
become a licensed broker or sales agent shall deliver an
application for examination together with the applicable
examination fee to the testing service designated by the
Division.  If the applicant fails to take the scheduled
examination, the fee will be forfeited.

2.1.1.  Applicants previously licensed out-of-state
(a)  If an applicant is now and has been actively licensed

for the preceding two years in another state which has
substantially equivalent licensing requirements and is either a
new resident or a non-resident of this state, the Division shall
waive the national portion of the exam.

(b)  If an applicant has been on an inactive status for any
portion of the past two years he may be required to take both the
national and Utah state portions of the exam.

R162-2-2.  Licensing Procedure.
2.2.  Within 90 days after successful completion of the

exam, the applicant shall return to the Division each of the
following:

2.2.1.  A report of the examination indicating that both
portions of the exam have been passed within a six-month
period of time.

2.2.2.  The license application form required by the
Division. The application form shall include the licensee's
business and home address.  A post office box without a street
address is unacceptable as a business or home address.  The
licensee may designate any address to be used as a mailing
address.

2.2.3.  The non-refundable fees which will include the
appropriate license fee as authorized by Section 61-2-9(5) and
the Recovery Fund fee as authorized by Section 61-2a-4.

2.2.4.  Documentation indicating successful completion of
the required education taken within the year prior to licensing.
If the applicant has been previously licensed in another state
which has substantially equivalent licensing requirements, he
may apply to the Division for a waiver of all or part of the
educational requirement.

2.2.4.1.  Candidates for the license of sales agent will
successfully complete 90 classroom hours of approved study in
principles and practices of real estate. Experience will not satisfy
the education requirement.  Membership in the Utah State Bar
will waive this requirement.

2.2.4.2.  Candidates for the license of associate broker or
principal broker will successfully complete 120 classroom hours
of approved study consisting of at least 24 classroom hours in
brokerage management, 24 classroom hours in advanced
appraisal, 24 classroom hours in advanced finance, 24 hours in
advanced property management and 24 classroom hours in
advanced real estate law.  Experience will not satisfy the
education requirement.  The Division may waive all or part of
the educational requirement by virtue of equivalent education.

2.2.5.  The principal broker and associate broker applicant
will submit the forms required by the Division documenting a
minimum of three years licensed real estate experience and a
total of at least 60 points accumulated within the five years prior
to licensing.  A minimum of two years (24 months) and at least
45 points will be accumulated from Tables I and/or II.  The
remaining 15 points may be accumulated from Tables I, II or III.

TABLE I - REAL ESTATE TRANSACTIONS

RESIDENTIAL - points can be accumulated from either the selling or
the listing side of a real estate closing:
(a) One unit dwelling                         2.5 points
(b) Two- to four-unit dwellings               5 points
(c) Apartments, 5 units or over              10 points
(d) Improved lot                              2 points

(e) Vacant land/subdivision                  10 points

COMMERCIAL
(f) Hotel or motel                           10 points
(g) Industrial or warehouse                  10 points
(h) Office building                          10 points
(i) Retail building                          10 points
(j) Leasing of commercial space               5 points

TABLE II - PROPERTY MANAGEMENT

RESIDENTIAL
(a) Each unit managed                          .25 pt/month

COMMERCIAL - hotel/motel,
industrial/warehouse, office, or
retail building
(b) Each contract OR each separate
property address or location for
which licensee has direct responsibility      1 pt/month

2.2.6.  The Principal Broker may accumulate additional
experience points by having participated in real estate related
activities such as the following:

TABLE III - OPTIONAL

Real Estate Attorney                          1 pt/month
CPA-Certified Public Accountant               1 pt/month
Mortgage Loan Officer                         1 pt/month
Licensed Escrow Officer                       1 pt/month
Licensed Title Agent                          1 pt/month
Designated Appraiser                          1 pt/month
Licensed General Contractor                   1 pt/month
Bank Officer in Real Estate Loans             1 pt/month
Certified Real Estate Prelicensing Instructor  .5 pt/month

2.2.7. If the review of an application has been performed
by the Division and the Division has denied the application
based on insufficient experience, and if the applicant believes
that the Experience Points Tables do not adequately reflect the
amount of the applicant's experience, the applicant may petition
the Real Estate Commission for reevaluation by making a
written request within 30 days after the denial stating specific
grounds upon which relief is requested.  The Commission shall
thereafter consider the request and issue a written decision.

2.2.8.  An applicant previously licensed in another state
will provide a written record of his license history from that
state and documentation of disciplinary action, if any, against
his license.

2.2.9.  Determining fitness for licensure.  The Commission
and the Division will consider information necessary to
determine whether an applicant meets the requirements of
honesty, integrity, truthfulness, reputation and competency,
which shall include the following:

2.2.9.1.  Whether an applicant has been denied a license to
practice real estate, property management, or any regulated
profession, business, or vocation, or whether any license has
been suspended or revoked or subjected to any other
disciplinary sanction by this or another jurisdiction;

2.2.9.2.  Whether an applicant has been guilty of conduct
or practices which would have been grounds for revocation or
suspension of license under Utah law had the applicant then
been licensed;

2.2.9.3.  Whether a civil judgment has been entered against
the applicant based on a real estate transaction, and whether the
judgment has been fully satisfied;

2.2.9.4.  Whether a civil judgment has been entered against
the applicant based on fraud, misrepresentation or deceit, and
whether the judgment has been fully satisfied.

2.2.9.5.  Whether restitution ordered by a court in a
criminal conviction has been fully satisfied;

2.2.9.6.  Whether the probation in a criminal conviction or
a licensing action has been completed and fully served; and

2.2.9.7.  Whether there has been subsequent good conduct
on the part of the applicant.  If, because of lapse of time and
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subsequent good conduct and reputation or other reason deemed
sufficient, it shall appear to the Commission and the Division
that the interest of the public will not likely be in danger by the
granting of a license, the Commission and the Division may
approve the applicant relating to honesty, integrity, truthfulness,
reputation and competency.

R162-2-3.  Company Registration.
2.3.1.  A Principal Broker shall register with the Division

the name under which his real estate brokerage or property
management company will operate. Registration will require
payment of applicable non-refundable fees and evidence that the
name of the new company has been approved by the Division of
Corporations, Department of Commerce.

2.3.1.1.  The real estate brokerage shall at all times have
affiliated with it a principal broker who shall demonstrate that
he is authorized to use the company name.

2.3.1.2.  Misleading or deceptive business names.  The
Division will not accept a proposed business name when there
is a substantial likelihood that the public will be misled by the
name into thinking that they are not dealing with a licensed real
estate brokerage or property management company.

2.3.2.  Registration of Entities Operating a Principal
Brokerage.

2.3.2.1.  A corporation, partnership, Limited Liability
Company, association or other entity which operates a principal
brokerage shall comply with R162-2.3 and the following
conditions:

2.3.2.2.  Individuals associated with the entity shall not
engage in activity which requires a real estate license unless they
are affiliated with the principal broker and licensed with the
Division.  Upon a change of principal broker, the entity shall be
responsible to insure that the outgoing and incoming principal
brokers immediately provide to the Division, on forms required
by the Division, evidence of the change.

2.3.2.2.1.  If the outgoing principal broker is not available
to properly execute the form required to effect the change of
principal brokers, the change may still be made provided a letter
advising of the change is mailed by the entity by certified mail
to the last known address of the outgoing principal broker.  A
verified copy of the letter and proof of mailing by certified mail
shall be attached to the form when it is submitted to the
Division.

2.3.2.3.  If the change of members in a partnership either by
the addition or withdrawal of a partner creates a new legal
entity, the new entity cannot operate under the authority of the
registration of the previous partnership. The dissolution of a
corporation, partnership, Limited Liability Company,
association or other entity which has been registered terminates
the registration.  The Division shall be notified of any change in
a partnership or dissolution of a corporation which has
registered prior to the effective date of the change.

R162-2-4.  Licensing of Non-Residents.
2.4.  In addition to meeting the requirements of rules 2.1

and 2.2, an applicant living outside of the state of Utah may be
issued a license in Utah by successfully completing specific
educational hours required by the Division with the concurrence
of the Commission, and by passing the real estate licensing
examination.  The applicant shall also meet each of the
following requirements:

2.4.1.  If the applicant is an associate broker or sales agent,
the principal broker with whom he will be affiliated shall hold
an active license in Utah.

2.4.2.  If the applicant is a principal broker, he shall
establish a real estate trust account in this state.  He shall also
maintain all office records in this state at a principle business
location as outlined in R162-4.1.

2.4.3.  The application for licensure in Utah shall be

accompanied by an irrevocable written consent allowing service
of process on the Commission or the Division.

2.4.4.  The applicant shall provide a written record of his
license history, if any, and documentation of disciplinary action,
if any, against his license.

R162-2-5.  Reciprocity.
2.5.  The Division, with the concurrence of the

Commission, may enter into specific reciprocity agreements
with other states on the same basis as Utah licensees are granted
licenses by those states.

KEY:  real estate business
June 3, 1999 61-2-5.5
Notice of Continuation June 12, 2002



UAC (As of April 1, 2005) Printed:  June 14, 2005 Page 61

R164.  Commerce, Securities.
R164-2.  Investment Adviser - Unlawful Acts.
R164-2-1.  Investment Adviser Performance-Based
Compensation Contracts.

(A)  Authority and purpose
(1)  The Division enacts this rule under authority granted

by Sections 61-1-2 and 61-1-24.
(2)  This rule sets the requirements whereby an investment

adviser may receive performance-based compensation for
investment advisory services rendered.

(B)  Definitions
(1)  "Affiliate" has the same definition as in Section 2(a)(3)

of the Investment Company Act of 1940, which is adopted and
incorporated by reference and available from the Division.

(2)  "Division" means the Division of Securities, Utah
Department of Commerce.

(3)  "Company" means a corporation, partnership,
association, joint stock company, trust, or any organized group
of persons, whether incorporated or not; or any receiver, trustee
in a case under title 11 of the United States Code, or similar
official or any liquidating agent for any of the foregoing, in his
capacity as such. "Company" shall not include:

(3)(a)  a company required to be registered under the
Investment Company Act of 1940, but which is not so
registered;

(3)(b)  a private investment company, for purposes of this
subparagraph a private investment company is a company which
would be defined as an investment company under Section 3(a)
of the Investment Company Act of 1940 but for the exception
from that definition provided by Section 3(c)(1) of that act;

(3)(c)  an investment company registered under the
Investment Company Act of 1940; or

(3)(d)  a business development company as defined in
Section 202(a)(22) of the Investment Advisers Act of 1940,
which is adopted and incorporated by reference and available
from the Division, unless each of the equity owners of any such
company, other than the investment adviser entering into the
contract, is a natural person or company within the meaning of
subparagraph (B)(4) of this rule.

(4)  "Interested person" means:
(4)(a)  any member of the immediate family of any natural

person who is an affiliated person of the investment adviser;
(4)(b)  any person who knowingly has any direct or indirect

beneficial interest in, or who is designated as trustee, executor,
or guardian of any legal interest in, any security issued by the
investment adviser or by a controlling person of the investment
adviser if that beneficial or legal interest exceeds:

(4)(b)(i)  1/10 of 1% of any class of outstanding securities
of the investment adviser or a controlling person of the
investment adviser, or

(4)(b)(ii)  5% of the total assets of the person seeking to act
as the client's independent agent; or,

(4)(c)  any person or partner or employee of any person
who, at any time since the beginning of the last two years, has
acted as legal counsel for the investment adviser.

(5) "SEC" means the United States Securities and
Exchange Commission.

(C)  Performance-based contract exemption
(1)  Notwithstanding Subsection 61-1-2(2), an investment

adviser may enter into, extend or renew an investment advisory
contract which provides for compensation to the investment
adviser on the basis of a share of capital gains upon or capital
appreciation of the funds, or any portion of the funds, of the
client if the conditions in paragraphs (D) through (H) of this rule
are met.

(D)  Client requirements
(1)  The client entering into the contract must be:
(1)(a)  a natural person or a company who, immediately

after entering into the contract, has at least $750,000 under the

management of the investment adviser;
(1)(b)  a person who the investment adviser and its

investment adviser representatives reasonably believe,
immediately before entering into the contract, is a natural person
or a company whose net worth, at the time the contract is
entered into, exceeds $1,500,000. The net worth of a natural
person may include assets held jointly with that person's spouse;

(1)(c)  a qualified purchaser as defined in section
2(a)(51)(A) of the Investment Company Act of 1940 at the time
the contract is entered into; or

(1)(d)  a natural person who immediately prior to entering
into the contract is:

(1)(d)(i)  An executive officer, director, trustee, general
partner, or person serving in a similar capacity of the investment
adviser; or

(1)(d)(ii)  An employee of the investment adviser (other
than an employee performing solely clerical, secretarial or
administrative functions with regard to the investment adviser)
who, in connection with his or her regular functions or duties,
participated in the investment activities of such investment
adviser, provided that such employee has been performing such
functions and duties for or on behalf of the investment adviser,
or substantially similar functions or duties for or on behalf of
another company for at least 12 months.

(E)  Compensation formula
(1)  The compensation paid to the investment adviser with

respect to the performance of any securities over a given period
must be based on a formula with the following characteristics:

(1)(a)  In the case of securities for which market quotations
are readily available within the meaning of Rule 2a-4(a)(1)
under the Investment Company Act of 1940, 17 C.F.R. 270.2a-
4(a)(1) (1999) which is adopted and incorporated by reference
and available from the Division, the formula must include the
realized capital losses and unrealized capital depreciation of the
securities over the period;

(1)(b)  In the case of securities for which market quotations
are not readily available within the meaning of Rule 2a-4(a)(1)
under the Investment Company Act of 1940 the formula must
include:

(1)(b)(i)  the realized capital losses of securities over the
period, and

(1)(b)(ii)  if the unrealized capital appreciation of the
securities over the period is included, the unrealized capital
depreciation of the securities over the period; and,

(1)(c)  the formula must provide that any compensation
paid to the investment adviser under this rule is based on the
gains less the losses, computed in accordance with
subparagraphs (a) and (b) of this subparagraph (E), in the
client's account for a period of not less than one year.

(F)  Additional disclosure requirements
(1)  Before entering into the advisory contract and in

addition to the requirements of SEC Form ADV - Uniform
Application for Investment Adviser Registration, the investment
adviser must disclose in writing to the client all material
information concerning the proposed advisory arrangement,
including the following:

(1)(a)  That the fee arrangement may create an incentive for
the investment adviser to make investments that are riskier or
more speculative than would be the case in the absence of a
performance fee;

(1)(b)  Where relevant, that the investment adviser may
receive increased compensation with regard to unrealized
appreciation as well as realized gains in the client's account;

(1)(c)  The periods which will be used to measure
investment performance throughout the contract and their
significance in the computation of the fee;

(1)(d)  The nature of any index which will be used as a
comparative measure of investment performance, the
significance of the index, and the reason the investment adviser
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believes that the index is appropriate; and,
(1)(e)  Where the investment adviser's compensation is

based in part on the unrealized appreciation of securities for
which market quotations are not readily available within the
meaning of Rule 2a-4(a)(1) under the Investment Company Act
of 1940 how the securities will be valued and the extent to
which the valuation will be independently determined.

(G)  Arms length agreement
(1)  The investment adviser, and any investment adviser

representative, who enters into the contract must reasonably
believe, immediately before entering into the contract that the
contract represents an arm's length arrangement between the
parties and that the client, or in the case of a client which is a
company as defined in subparagraph (B)(3) of this rule, the
person representing the company, understands the proposed
method of compensation and its risks.

(2)  The representative of a company may be a partner,
director, officer or an employee of the company or the trustee,
where the company is a trust, or any other person designated by
the company or trustee.

(H)  Unlawful acts
(1)  Any person entering into or performing an investment

advisory contract under this rule is not relieved of any
obligations under Subsection 61-1-2(1) or any other applicable
provision of the Utah Uniform Securities Act or any rule or
order thereunder.

KEY:  securities, securities regulation
March 20, 2000 61-1-2
Notice of Continuation February 28, 2005 61-1-24
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R277.  Education, Administration.
R277-410.  Accreditation of Schools.
R277-410-1.  Definitions.

A.  "Accreditation" means formal Northwest and Board
approval of a school that has met standards considered by the
Board to be essential for the operation of a quality school
program.

B.  "Board" means the Utah State Board of Education.
C.  "Elementary school" for the purpose of this rule

means grades K-6 in whatever kind of school the grade levels
exists.

D.  "Middle school" for the purpose of this rule means
grades 7-8 in whatever kind of school the grade levels exist.

E.  "Northwest" means the Northwest Association of
Accredited Schools, the regional accrediting association of
which Utah is a member.

F.  "Secondary school" for the purpose of this rule means
a school that includes grades 9-12 that offers credits toward
high school graduation or diplomas or both in whatever kind
of school the grade levels exist.

G.  "USOE" means the Utah State Office of Education.

R277-410-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution

Article X, Section 3 which vests general control and
supervision of public education in the Board, by Section 53A-
1-402(1)(c) which directs the Board to adopt rules for school
accreditation, and Section 53A-1-401(3) which allows the
Board to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to specify accreditation
procedures and responsibility for public schools for which
accreditation is required and for nonpublic schools which
voluntarily request Northwest accreditation.

R277-410-3.  Accreditation of Public Schools.
A.  The USOE has responsibility to facilitate

accreditation by the Board for Utah public schools.  The
Board is not responsible for the accreditation of nonpublic
schools, including private, parochial, or other independent
schools.

B.  Utah public secondary schools, as defined in R277-
410-1F, including charter schools, shall be members of
Northwest and be accredited by Northwest, except as
exempted by R277-412-3C and R277-413-3K.

C.  Utah public elementary and middle schools, as
defined in R277-410-1C and D, including charter schools,
that desire accreditation shall be members of Northwest and
meet the requirements of R277-413.  Northwest accreditation
is optional for Utah elementary and middle schools.

D.  All Northwest accredited schools shall complete the
annual accreditation report and file the report in accordance
with USOE procedures.

E.  If a school includes grade levels for which
accreditation is both mandatory and optional, the school shall
be accredited in its entirety.

R277-410-4.  Transfer of Credit.
A.  Utah public schools shall accept student credit at face

value from public schools accredited by Northwest and by
regional or third party accrediting associations recognized by
Northwest.

B.  Utah public schools shall accept student credit at face
value from a nonpublic school if the school was evaluated by
Northwest consistent with the following credit approval
criteria:

(1)  the accreditation was by a regional or national
organization representing the appropriate category of the
applicant school;

(2)  the school's accreditation team included a USOE

representative;
(3)  the accreditation included the school's written self-

evaluation;
(4)  the accreditation required a listing of the school's

course offerings; and
(5)  the accreditation required a description of the

process for appointment, qualifications and evaluation of
school faculty and administrators; and

C.  The credits designated for acceptance by the public
school shall include a description or explanation of the
nonpublic school's credits' comparability to Utah Core
Curriculum requirements.  Credits that do not compare to
Utah Core Curriculum standards/requirements may be
accepted as elective credit only.

D.  If a school is not accredited, or if the accredited
school did not satisfy all criteria of R277-410-4B, the school
requested to accept the credit has discretion in accepting the
credit.

KEY:  accreditation, public schools, nonpublic schools
April 1, 2005 Art X Sec 3
Notice of Continuation September 12, 200253A-1-402(1)(c)

53A-1-401(3)
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R277.  Education, Administration.
R277-411.  Elementary School Accreditation.
R277-411-1.  Definitions.

A.  "Accreditation" means formal Northwest and Board
approval of a school that has met standards considered by the
Board to be essential for the operation of a quality school
program.

B.  "Board" means the Utah State Board of Education.
C.  "Elementary school" for the purpose of this rule

means grades K-6 in whatever kind of school the grade levels
exists.

D.  "Northwest" means the Northwest Association of
Accredited Schools, the regional accrediting association of
which Utah is a member.

E.  "USOE" means the Utah State Office of Education.

R277-411-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution

Article X, Section 3 which vests general control and
supervision of public education in the Board, by Section 53A-
1-402(1)(c) which directs the Board to adopt rules for school
accreditation, and Section 53A-1-401(3) which allows the
Board to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to:
(1)  specify the standards and procedures by which

elementary schools may become accredited by Northwest, the
USOE, and the Board; and

(2)  establish an accreditation program of appropriate
and high standards of attainment to assist schools in
maintaining and improving education programs.

R277-411-3.  Elementary School Accreditation.
A.  Elementary schools desiring accreditation shall be

members of Northwest and meet the standards required for
such accreditation as outlined in R277-413.

B.  The accreditation of Utah elementary schools is
optional; interested elementary schools may apply to
Northwest for accreditation.

C.  Accreditation shall take place under the direction of
the USOE acting as an agent for Northwest.

D.  The accreditation status and date of most recent
accreditation of the school shall be available from the USOE
upon request.

KEY:  accreditation
April 1, 2005 Art X Sec 3
Notice of Continuation September 12, 200253A-1-402(1)(c)

53A-1-401(3)
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R277.  Education, Administration.
R277-412. Junior High and Middle School Accreditation.
R277-412-1.  Definitions.

A.  "Accreditation" means formal Northwest and Board
approval of a school that has met standards considered by the
Board to be essential for the operation of a quality school
program.

B.  "Board" means the Utah State Board of Education.
C.  "Junior high school" for the purpose of this rule

means any combination of grades 7-9.
D.  "Middle school" for the purpose of this rule means

grades 7-8 in whatever kind of school the grade levels exist.
E.  "Northwest" means the Northwest Association of

Accredited Schools, the regional accrediting association of
which Utah is a member.

F.  "USOE" means the Utah State Office of Education.

R277-412-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article

X, Section 3 which vests general control and supervision of
public education in the Board, Section 53A-1-402(1)(c)
which directs the Board to adopt rules for school
accreditation, and Section 53A-1-401(3) which allows the
Board to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to specify the standards
and procedures by which junior high and middle schools may
choose to become accredited by Northwest with facilitation
by the Board.

R277-412-3.  Middle School Accreditation.
A.  The accreditation process for junior high and middle

schools shall take place under the direction of the USOE
acting as an agent for Northwest.

B.  Middle schools, which desire accreditation, shall be
members of Northwest and meet all the requirements and
standards outlined in R277-413.  They may apply for
accreditation through Northwest.

C.  Public junior high and middle schools that include
9th grade shall be visited and assigned status by the USOE
using the Northwest accreditation standards.  The schools are
not required, however, to be members of Northwest or file
annual reports.

D.  The Northwest accreditation standards provided in
R277-413 are applicable to junior high and middle schools in
their entirety if the schools include 9th grade consistent with
R277-412-3C.

E.  The accreditation status and date of most recent
accreditation of the school shall be available from the USOE
upon request.

KEY:  accreditation
April 1, 2005 Art X Sec 3
Notice of Continuation September 12, 200253A-1-402(1)(c)

53A-1-401(3)
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R277.  Education, Administration.
R277-413.  Accreditation of Secondary Schools.
R277-413-1.  Definitions.

A.  "Accreditation" means formal Northwest and Board
approval of a school that has met standards considered by the
Board to be essential for the operation of a quality school
program.

B.  "Annual Report" means a document that explains a
school's compliance with educational standards and progress
provided by the school in its school improvement plan.  The
school improvement plan is a dynamic document that reflects
changes and progress made by the school community.  The
Annual Report also provides definitions and criteria required
by Northwest for accreditation.

C.  "Board" means the Utah State Board of Education.
D. "Northwest" means Northwest Association of

Accredited Schools the regional accrediting association of
which Utah is a member.

E.  "Secondary school" for the purpose of this rule means
a school that includes grades 9-12 including public, private,
parochial, alternative, and special purpose schools offering
credits toward high school graduation or diplomas or both.

F.  "State Committee" means the State Accreditation
Committee, which is composed of public school
administrators, school district personnel, private and special
purpose school representatives, and USOE personnel.

G.  "USOE" means the Utah State Office of Education.
H.  "Visiting team" means a team composed of three to

eight active educators as determined by the size of the school,
trained by the USOE in accreditation procedures and
standards.

R277-413-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article

X, Section 3 which vests general control and supervision of
public education in the Board, Section 53A-1-402(1)(c)
which directs the Board to adopt rules for school
accreditation, and Section 53A-1-401(3) which allows the
Board to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to:
(1)  specify the standards and procedures by which

secondary schools shall become accredited by the Board; and
(2)  provide for additional requirements, which are

unique to the state of Utah to be added to the Northwest
Annual Report.

R277-413-3.  Accreditation Classifications; Reports.
A.  The Board accepts the Northwest standards as the

basis for its accreditation standards for school accreditation.
B.  The Board requires the satisfaction of additional

specific Utah standards in addition to required Northwest
standards, to satisfy Utah accreditation for Utah public
schools.

C.  A school shall complete the Annual Report provided
by Northwest and submit the report to the USOE.

D.  A school shall have a complete school evaluation and
site visit at least once every six years to maintain its
accreditation.

E.  The USOE may require on-site visits as often as
necessary when it receives notice of accreditation problems,
as determined by Northwest, the USOE, or the State
Committee.

F.  The school's accreditation rating is recommended by
the State Committee following a review of a school's Annual
Report.  Final approval of the rating is determined by the
Board.

G.  The classification ratings for accredited schools as
designated by Northwest shall be:

(1)  Approved: a school is classified as approved when it

equals or exceeds the standards approved by Northwest and
the Board.

(2)  Approved with comment: a school is classified as
Northwest/Board approved with comment when it has only
minor deviations from specific standards.

(3)  Advised: a school is classified as advised when there
are deviations from one or more standard(s).  Schools shall
also be classified as advised when no observable effort has
been made, by the second year, to correct deviations from a
standard upon which comment was made in the previous year.

(4)  Warned: a school is classified as warned when there
are substantial deviations from one or more standard(s).  A
warned classification is usually given after a school has been
advised and the deviation persists in the next Annual Report.
A school may be dropped after two consecutive warned
classifications, as recommended by the State Committee to
the Board.

H.  An accredited school may not be dropped to a non-
accredited status without first receiving a warned
classification.  Exceptions to this procedure may be made due
to discrepancies between information provided on the Annual
Report and data received or by observations of the State
Committee.

I.  If a school disagrees with the recommendation of the
State Committee, it may appeal as outlined in the USOE
accreditation policies and procedures, maintained at the
USOE.

J.  All Northwest schools shall submit their Annual
Report to the USOE by October 15 of each year.

K.  Public junior high and middle schools that include
9th grade shall be visited and assigned status at least every six
years by the USOE using Northwest accreditation standards.
The schools are not required, however, to be members of
Northwest or file annual reports.

R277-413-4.  Accreditation Procedures.
A.  The evaluation of secondary schools for the purpose

of accreditation is a cooperative activity in which the school,
the school district, the USOE, and Northwest share
responsibilities.  A school's self-evaluation, development, and
implementation of a school improvement plan are the crucial
primary steps toward accreditation.

B.  A school seeking Northwest accreditation for the first
time shall submit a membership application to Northwest.
The accepted application shall be forwarded to the USOE.

(1)  Upon a visit by USOE staff verifying a school's
compliance with accreditation standards, the school shall then
receive initial accreditation and become a Candidate member.

(2)  Within three years of initial accreditation, a
candidate school shall complete a self-evaluation utilizing
materials and protocols recommended and provided by the
USOE.

(3)  Candidate schools shall be visited annually until
they have completed their first self-evaluation.

C.  Northwest accredited schools shall be subject to:
(1)  compliance with Northwest membership

requirements;
(2)  receipt and review of annual reports by the State

Committee;
(3)  satisfactory review by the State Committee,

Northwest, and final Board approval;
(4)  a new self-evaluation and site visit at least every six

years by a visiting team assigned by the USOE to review the
self-evaluation materials, visit classes, and talk with staff and
students as follows:

(a)  The visiting team shall present its finding in the form
of a written report in a timely manner.  The report shall be
provided to the school, school district superintendent, USOE
staff, and the Board.
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(b)  USOE staff shall review the visiting team report,
consult with the State Committee and Northwest and
recommend appropriate accreditation status to the Board.

D.  Following review and acceptance, accreditation
visiting team reports are public information and are available
online.

E.  The Board is the final accrediting authority.

R277-413-5.  Board Accreditation Standards.
A.  Board accreditation standards include Northwest

standards and Utah-specific requirements.  Each standard
requires the school to answer a series of questions and
provide information as directed.

B.  Standard I - The Education Program
(1)  Northwest requirements as provided in the Annual

Report:
(a)  Philosophy and objectives;
(b)  Administrative policies and practices;
(c)  Program of studies;
(d)  Technology in the curriculum;
(2)  Utah-specific requirements which shall be satisfied

and may be addressed under the Northwest standards:
(a)  State graduation and credit requirements (consistent

with requirements of R277-700, The Elementary and
Secondary School Core Curriculum);

(i)  Core curriculum;
(ii)  Assessments;
(iii)  Standardized testing, under Sections 53A-1-601

through 53A-1-611.
(b)  Length of school day and school year (consistent

with requirements of R277-419, Pupil Accounting);
(c)  Title IX, (which is incorporated by reference)

compliance;
(d)  Special education (consistent with requirements of

R277-750, Education Programs for Students with
Disabilities);

C.  Standard II - Student Personnel Services
(1)  Northwest requirements as provided in the Annual

Report:
(a)  Special services including school services and

community services;
(b)  Program of comprehensive services (available for

students including counselors, social workers, school nurses,
psychologists, and psychiatrists);

(c)  Personnel and organization (ratios and services);
(d)  Postsecondary services;
(e)  Student conduct and attendance;
(2)  Utah-specific requirements which shall be satisfied

and may be addressed under the Northwest standards:
(a)  Comprehensive guidance (consistent with

requirements of R277-462, Comprehensive Guidance
Program);

(b)  Student Educational Occupational Plan (SEOP)
(consistent with requirements of R277-462, Comprehensive
Guidance Program and R277-911, Secondary Applied
Technology Education);

(c)  School fees (consistent with requirements of R277-
407, School Fees);

(d)  Student conduct and attendance (consistent with
Section 53A-11-901).

D.  Standard III - School Plant and Equipment
(1)  Northwest requirements as provided in the Annual

Report:
(a)  Adequacy;
(b)  Function;
(c)  Assurances;
(2)  Utah-specific requirements which shall be satisfied

and may be addressed under the Northwest standards:
(a)  School emergency response plans (consistent with

requirements of R277-400, School Emergency Response
Plans);

(b)  Design, construction, operations, sanitation, and
safety of schools (consistent with requirements of R392-200,
Design, Construction, Operation, Sanitation, and Safety of
Schools).

E.  Standard IV - Library Media Program - Northwest
requirements as provided in the Annual Report:

(1)  Student performance objectives;
(2)  Use of center;
(3)  Staffing;
(4)  Facilities;
(5)  Equipment;
(6)  Collection and alternative resources such as

bookmobiles, or electronic resources.
F.  Standard V - Records
(1) Northwest requirements as provided in the Annual

Report:
(a)  Safekeeping;
(b)  Minimum information;
(c)  Handling of student records; and
(2)  Utah-specific requirements which shall be satisfied

and may be addressed under the Northwest standards:
(a)  Student records (consistent with requirements of the

federal Family Educational Rights and Privacy Act (FERPA),
20 USC, Sec. 1232g; 34 CFR Part 99).

G.  Standard VI - School Improvement (Northwest and
Utah requirements):  A school shall submit pertinent
information about its community support, school profile,
school mission statement, school goals, and implementation
of those goals.

H.  Standard VII - Preparation of Personnel
(1)  Northwest requirements as provided in the Annual

Report:
(a)  Preparation of professional personnel;
(b)  Paraprofessional or non-professional personnel;
(c)  Alternatives to the standard teacher preparation;
(d)  Professional preparation deficiency report;
(e)  Professional development
(f)  Excessive turnover and efficiency of instruction;
(g)  Incentive programs for teachers and students; and
(2)  Utah-specific requirements which shall be satisfied

and may be addressed under the Northwest standards:
(a)  Professional development as required by the Board;

and
(b)  Professional and ethical conduct of staff.
I.  Standard VIII - Administration - Northwest

requirements as provided in the Annual Report:
(1)  Responsibility and leadership; and
(2)  Administrative staff size.
J.  Standard IX - Teacher Load - Northwest requirements

as provided in the Annual Report:
(1)  Maximum teacher load; and
(2)  Personnel schedule.
K.  Standard X - Student Activities - Northwest

requirements as provided in the Annual Report:
(1)  Student activities; and
(2)  Audit for student activity funds and bond

requirements for persons managing student funds.
L.  Standard XI - Business Practices - Northwest

requirements as provided in the Annual Report:
(1)  Financial responsibility, including solvency and

student fees proportionate to expenditures;
(2)  Student tuition and fees policies; and
(3)  Advertising about the school and school program

that is only truthful and positive.

KEY:  accreditation
April 1, 2005 Art X Sec 3
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Notice of Continuation February 26, 2004 53A-1-402(1)
53A-1-401(3)
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R277.  Education, Administration.
R277-705.  Secondary School Completion and Diplomas.
R277-705-1.  Definitions.

In addition to terms defined in Section 53A-1-602:
A.  "Accredited" means evaluated and approved under

the Standards for Accreditation of the Northwest Association
of Schools and Colleges or the accreditation standards of the
Board, available from the Utah State Office of Education
Accreditation Specialist.

B.  "Board" means the Utah State Board of Education.
C.  "Criterion-referenced test (CRT)" means a test to

measure performance against a specific standard.  The
meaning of the scores is not tied to the performance of other
students.

D.  "Cut score" means the minimum score a student must
attain for each subtest to pass the UBSCT.

E.  "Demonstrated competence" means subject mastery
as determined by school district standards and review.  School
district review may include such methods and documentation
as: tests, interviews, peer evaluations, writing samples, reports
or portfolios.

F.  "Diploma" means an official document awarded by a
public school district or high school consistent with state and
district graduation requirements.

G.  "Individualized Education Program (IEP)" means a
written statement for a student with a disability that is
developed, reviewed, and revised in accordance with the Utah
Special Education Rules and Part B of the Individuals with
Disabilities Education Act (IDEA).

H.  "Secondary school" means grades 7-12 in whatever
kind of school the grade levels exist.

I.  "Section 504 Plan" means a written statement of
reasonable accommodations for a student with a qualifying
disability that is developed, reviewed, and revised in
accordance with Section 504 of the Rehabilitation Act of
1973.

J.  "Transcript" means an official document or record(s)
generated by one or several schools which includes, at a
minimum:  the courses in which a secondary student was
enrolled, grades and units of credit earned, UBSCT scores,
citizenship and attendance records.  The transcript is usually
one part of the student's permanent or cumulative file which
also may include birth certificate, immunization records and
other information as determined by the school in possession
of the record.

K.  "Utah Performance Assessment System for Students
(U-PASS)" means:

(1)  systematic norm-referenced achievement testing of
all students in grades 3, 5, 8, and 11 required by this part in
all schools within each school district by means of tests
designated by the Board;

(2)  criterion-referenced achievement testing of students
in all grade levels in basic skills courses, except as otherwise
provided for science in Subsection (2), to include constructed
responses to questions on a pilot basis for tests administered
during the 2002-2003 and 2003-2004 school years, except
science tests, and the inclusion of constructed response
questions on all criterion-referenced tests, except science
tests, administered during the 2004-2005 school year and for
each year thereafter;

(3)  a direct writing assessment in grades 6 and 9;
(4)  beginning with the 2003-2004 school year, a tenth

grade basic skills competency test as detailed in Section 53A-
1-611; and

(5)  beginning with the 2002-2003 school year, the use
of student behavior indicators in assessing student
performance.

L.  "Unit of credit" means credit awarded for courses
taken upon school district/school authorization or for mastery

demonstrated by approved methods.
M.  "Utah Alternative Assessment (UAA)" means an

assessment instrument for students in special education with
disabilities so severe they are not able to participate in the
components of U-PASS even with testing accommodations or
modifications.  The UAA measures progress on instructional
goals and objectives in the student's individual education
program (IEP).

N.  "Utah Basic Skills Competency Test (UBSCT)"
means a test to be administered to Utah students beginning in
the tenth grade to include at a minimum components on
English, language arts, reading and mathematics.  Utah
students shall satisfy the requirements of the UBSCT in
addition to state and district graduation requirements prior to
receiving a basic high school diploma.

O.  "UBSCT Advisory Committee" means a committee
that is advisory to the Board with membership appointed by
the Board, comprised of not more than 15 members with the
following representation:

(1)  parents;
(2)  one high school principal;
(3)  one high school teacher;
(4)  one district superintendent;
(5)  one Coalition of Minorities Advisory Committee

member;
(6)  Utah State Office of Education staff;
(7)  one high school student;
(8)  business;
(9)  local board members;
(10)  higher education.

R277-705-2.  Authority and Purpose.
A.  This rule is authorized by Article X, Section 3 of the

Utah Constitution, which places general control and
supervision of the public schools under the Board; Section
53A-1-402(1)(b) and (c) which directs the Board to make
rules regarding competency levels, graduation requirements,
curriculum, and instruction requirements; Sections 53A-1-
603 through 53A-1-611 which direct the Board to adopt rules
for the conduct and administration of U-PASS; and Section
53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to provide consistent
definitions, provide alternative methods for students to earn
and schools to award credit, to provide rules and procedures
for the assessment of all students as required by law, and to
provide for differentiated diplomas consistent with state law.

R277-705-3.  Units of Credit.
A.  Units of credit shall be awarded to students and be

recorded on student transcripts for satisfaction of district-
approved courses or subject matter.

B.  Students may earn credit by any of the following
methods, as designated by the school district:

(1) successful completion, as determined by the school
district or school, of secondary school courses;

(2) successful completion, as determined by the school
district or school, of concurrent enrollment classes consistent
with Section 53A-17a-120;

(3) demonstrated competence, as determined by the
school district or school;

(4) assessment, as determined by the school district or
school;

(5) review of student work or projects consistent with
school district or school procedures and criteria; and

(6) following successful completion, as determined by
the school district or school, of correspondence or electronic
coursework offered by an accredited education institution
with prior approval by the school district or school to the
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extent practicable.
C.  School districts or schools shall designate by written

policy at least three methods by which students of the district
may earn credit.

D.  Schools shall accept credits from accredited
education institutions:

(1) schools shall accept credits from accredited schools
when a student enrolls in the district for the first time;

(2) districts may limit additional credits earned by
students to courses or programs that are consistent with the
student 's  Student Education Plan or Student
Education/Occupation Plan as established by school, student
and parent(s).

E.  A school district or school has the final decision-
making authority for the awarding of credit and shall do so
consistent with state law and due process.

R277-705-4.  Diplomas and Completion Certificates.
A.  School districts or schools shall award diplomas and

completion certificates.
B.  School districts or schools shall offer differentiated

diplomas to secondary school students and adults to include:
(1)  a basic high school diploma awarded to a student

who has successfully completed all state and district course
requirements for graduation and has passed all subtests of the
UBSCT.

(2)  alternative completion diploma awarded to a student
who:

(a)  has met all state and district course requirements for
graduation; and

(b)  has provided documentation of at least three
attempts to take and pass all subtests of the UBSCT unless the
student has been out of the secondary school system at least
20 years or more;

(c)  has not passed all subtests of the UBSCT; or
(d)  is under an IEP and:
(i)  has met all district and state course requirements for

graduation; and
(ii)  has provided documentation of at least three

attempts to take and pass all subtests of the UBSCT, unless
the IEP team determines that the student's participation in
statewide assessment is through the UAA; and

(iii)  has not passed all subtests of the UBSCT.
C.  School districts or schools shall offer a certificate of

completion to students who have completed their senior year,
are exiting the school system, and have not met all state or
district requirements for a diploma.

R277-705-5.  Students with Disabilities.
A.  A student with disabilities served by special

education programs shall satisfy high school completion or
graduation criteria, consistent with state and federal law and
the student's IEP.

B.  A student may be awarded a certificate of completion
or a diploma, consistent with state and federal law and the
student's IEP or Section 504 Plan.

R277-705-6.  Utah Basic Skills Competency Testing
Requirements and Procedures.

A.  All Utah public school students shall participate in
Utah Basic Skills Competency testing, unless alternate
assessment is designated in accordance with federal law or
regulations or state law.

B.  Timeline:
(1)  Beginning with students in the graduating class of

2006, UBSCT requirements shall apply.
(2)  No student may take any subtest of the UBSCT

before the tenth grade year.
(3)  Beginning in the 2004-2005 school year, UBSCT

shall be given twice annually.
(4)  Tenth graders should first take the test in the second

half of their tenth grade year.
(5)  Exceptions may be made with documentation of

compelling circumstances.
C.  UBSCT components, scoring and consequences:
(1)  UBSCT consists of subtests in reading, writing and

mathematics.
(2)  Students who reach the established cut score for any

subtest in any administration of the assessment have passed
that subtest.

(3)  Students shall pass all subtests to qualify for a basic
high school diploma.

(4)  Students who do not reach the established cut score
for any subtest shall have multiple additional opportunities to
retake the subtest.

(5)  Students who have not passed all subtests of the
UBSCT by the end of their senior year may receive a
certificate of completion or alternative completion diploma.

(6)  The certificate of completion or an alternative
completion diploma may be converted to a basic high school
diploma whenever the student completes all current state and
district basic diploma requirements.

(7)  Beginning in June 2006, an adult student enrolled in
a Utah school district adult education program may receive an
adult high school diploma by completing all state and district
diploma requirements and passing all subtests of the UBSCT
or may receive an adult alternative completion diploma
consistent with district and state requirements.

(8)  Specific testing dates shall be calendared and
published at least two years in advance by the Board.

D.  Reciprocity and new seniors:
(1)  Students who transfer from out of state to a Utah

high school after the tenth grade year may be granted
reciprocity for high school graduation exams taken and
passed in other states or countries based on criteria set by the
Board and applied by the local board.

(2)  Students for whom reciprocity is not granted and
students from other states or countries that do not have high
school graduation exams shall be required to pass the UBSCT
before receiving a basic high school diploma if they enter the
system before the final administration of the test in the
student's senior year.

(3)  The Board shall also establish criteria for granting a
diploma to students who enter a Utah high school after the
final administration of the test in their senior year.

(4)  Students may appeal to the local board for
exceptions.

E.  Testing eligibility:
(1)  Building principals shall certify that all students

taking the test in any administration are qualified to be there.
(2)  Students are qualified if they:
(a)  are enrolled in tenth grade, eleventh, or twelfth grade

(or equivalent designation in adult education) in a Utah
public school program; or

(b)  are enrolled in a Utah private/parochial school (with
documentation) and are least 15 years old or enrolled at the
appropriate grade level; or

(c)  are home schooled (with documentation) and are at
least 15 years old; and

(3)  Students eligible for accommodations, assistive
devices, or other special conditions during testing shall
submit appropriate documentation at the test site.

F.  Testing procedures:
(1)  Three subtests make up the UBSCT: reading,

writing, and mathematics.  Each subtest shall be given on a
separate day.

(2)  The same subtest shall be given to all students on the
same day, as established by the Board.
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(3)  All sections of a subtest shall be completed in a
single day.

(4)  Subtests are not timed.  Students shall be given the
time necessary within the designated test day to attempt to
answer every question on each section of the subtest.

(5)  Makeup opportunities shall be provided to students
for the Utah Basic Skills Competency Test according to the
following:

(a)  Students shall be allowed to participate in makeup
tests if they were not present for the entire Utah Basic Skills
Competency Test or subtest(s) of the Utah Basic Skills
Competency Test.

(b)  School districts shall determine acceptable reasons
for student makeup eligibility which may include absence due
to serious illness, absence due to family emergency, or
absence due to death of family member or close friend.

(c)  School districts shall provide a makeup window not
to exceed five school days immediately following the last day
of each administration of the Utah Basic Skills Competency
Test.

(d)  School districts shall determine and notify parents in
an appropriate and timely manner of dates, times, and sites of
makeup opportunities for the Utah Basic Skills Competency
Test.

(6)  Arrangements for extraordinary circumstances or
exceptions shall be reviewed and decided by the UBSCT
Advisory Committee on a case-by-case basis consistent with
the purposes of this rule and enabling legislation.

R277-705-7.  Security and Accountability.
A. Building principals shall be responsible to secure and

return completed tests consistent with Utah State Office of
Education timelines.

B. School district testing directors shall account for all
materials used, unused and returned.

C. Results shall be returned to students and
parents/guardians no later than eight weeks following the
administration of the test.

D.  Appeals for failure to pass the UBSCT due to
extraordinary circumstances:

(1) If a student or parent believes that a testing
irregularity or inaccuracy in scoring prevented a student from
passing the UBSCT, the student or parent may appeal to the
local board within 60 days of receipt of the test results.

(2) The local board shall consider the appeal and render
a decision in a timely manner.

(3) The parent or student may appeal the local board's
decision to the Board, under rules adopted by the Board.

R277-705-8.  Student Rights and Responsibilities Related
to Graduation, Transcripts and Receipt of Diplomas.

A.  School districts shall supervise the granting of credit
and awarding of diplomas, but may delegate the responsibility
to schools within the district.

B.  A school district or school may determine criteria for
a student's participation in graduation activities and exercises,
independent of a student's receipt of a diploma.

C.  Diplomas or certificates, credit or unofficial
transcripts may not be withheld from students for nonpayment
of school fees.

D.  School districts or schools shall establish consistent
timelines for all students for completion of graduation
requirements.

KEY:  curricula
April 1, 2005 Art X Sec 3

53A-1-402(1)(b)
53A-1-603 through 53A-1-611

53A-1-401(3)
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R277.  Education, Administration.
R277-713.  Concurrent Enrollment of High School
Students in College Courses.
R277-713-1.  Definitions.

A.  "Adjunct/Concurrent faculty" means instructors
approved by the cooperating USHE institution and approved
by school district or charter school receiving concurrent
enrollment services from the instructor to teach concurrent
enrollment classes on behalf of the USHE institution.

B.  "Annual Concurrent Enrollment Contract" means a
written plan, negotiated by a school district and a USHE
institution, to provide college level courses to high school
students.

C.  "Board" means the Utah State Board of Education.
D.  "Concurrent enrollment" for state funding and for the

purposes of this rule means enrollment by public school
students in one or more USHE institution course(s) under a
contractual agreement between the USHE institution and a
school district/public school.  Students continue to be
enrolled in public schools, counted in Average Daily
Membership, and receive credit toward graduation.  They also
receive college credit for courses.

E.  "Fees" for purposes of concurrent enrollment and this
rule mean expenses to students directly related to enrollment
and tuition.  Fees do not include reasonable lab costs,
expenses for textbooks and consumable curriculum materials.

F.  "USHE" means the Utah System of Higher
Education.

G.  "USOE" means the Utah State Office of Education.

R277-713-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article

X, Section 3 which provides for the State Board to have
general supervision and control over public schools and by
Section 53A-17a-120 which directs the Board to adopt rules
for accelerated learning programs, Section 53A-1-402(1)(c)
which directs the Board to adopt minimum standards for
curriculum, and Section 53A-1-401(3) which allows the
Board to adopt rules in accordance with its responsibilities.

B.  The purpose of concurrent enrollment is to provide a
challenging college-level and productive secondary school
experience, particularly in the senior year, and to provide
transition courses that can be applied to post-secondary
education.

C.  The purpose of this rule is to specify the standards
and procedures for concurrent enrollment courses and criteria
for funding appropriate concurrent enrollment expenditures.

R277-713-3.  Student Eligibility.
A.  Local schools and USHE institutions shall jointly

establish student eligibility requirements which shall be
sufficiently selective to predict a successful experience.

B.  Local schools have the primary responsibility for
identifying students who are eligible to participate in
concurrent enrollment classes.

C.  Each student participating in the concurrent
enrollment program shall have a current student
education/occupation plan (SEOP) on file at the participating
school, as required under Section 53A-1a-106(2)(b).

R277-713-4.  Courses and Student Participation.
A.  Course registration and the awarding of USHE

institution credit for concurrent enrollment courses are the
province of colleges and universities governed by USHE
policies.

B.  Concurrent enrollment offerings shall be limited to
courses in English, mathematics, fine arts, humanities,
science, social science, world languages, and career technical
programs to allow a focus of energy and resources on quality

instruction in these courses.  However, there may be a greater
variety of courses in the career technical education area.
Concurrent Enrollment courses should assist students toward
post-secondary degrees.

C.  All concurrent enrollment courses shall be approved
or orchestrated by the high school or the USOE and shall
provide for waiver of fees to eligible students.

D.  Only courses taken from a master list maintained by
the Curriculum Section at the USOE shall be reimbursed from
state concurrent enrollment funds.  Courses may be added or
deleted from the master list with adequate notice to teachers
at USHE institutions and public schools.

E.  Concurrent enrollment funding shall be provided
only for 1000 or 2000 level courses unless a student's SEOP
identifies a student's readiness and preparation for a higher
level course.  This exception shall be individually approved
by the student's counselor and school district or charter
school concurrent enrollment administrator.  Concurrent
enrollment funding is not intended for unilateral
parent/student initiated college attendance or course-taking.

F.  Concurrent enrollment course offerings shall reflect
the strengths and resources of the respective schools and
USHE institutions and be based upon student needs.  The
number of courses selected shall be kept small enough to
ensure coordinated statewide development and training
activities for participating teachers.

G.  Course content, procedures, examinations, teaching
materials, and program monitoring shall be the responsibility
of the appropriate USHE institution, shall be consistent with
Utah law, and shall ensure quality and comparability with
courses offered on the college or university campus.

H.  Participation in concurrent enrollment generates
higher education credit that becomes a part of a student's
permanent college transcript.

R277-713-5.  Program Delivery.
A. Schools within the USHE that grant higher

education/college credit may participate in the concurrent
enrollment program.

B.  Concurrent enrollment courses shall be offered at the
most appropriate location using the most appropriate methods
for the course content, the faculty, and the students involved,
consistent with Section 53A-17a-120(2)(a).

C.  The delivery system and curriculum program shall be
designed and implemented to take full advantage of the most
current available educational technology.

D.  Courses taken by students who have received a
diploma, whose class has graduated or who have participated
in graduation exercises are not eligible for concurrent
enrollment funding.  Senior students shall complete
reimbursable concurrent enrollment courses prior to their
graduation or participation in graduation exercises.

E.  Concurrent enrollment is intended primarily for
students in their last two years of high school.  Attendance by
younger students shall be approved by both the public school
and the USHE institution.

F.  State reimbursement to school districts for concurrent
enrollment courses may not exceed 30 semester hours per
student per year.

G.  Public schools/school districts shall use USOE
designated 11-digit course codes for concurrent enrollment
courses.

R277-713-6.  Student Tuition, Fees and Credit for
Concurrent Enrollment Programs.

A.  Tuition or fees may not be charged to high school
students for participation in this program consistent with
Section 53A-15-101(6)(b)(iii).

B.  Students may be assessed a one-time enrollment
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charge per institution.
C.  Concurrent enrollment program costs attributable

only to USHE credit or enrollment are not fees and as such
are not subject to fee waiver under R277-407.

D.  All students' costs related to concurrent enrollment
classes, which may include consumables, lab fees, copying,
and material costs, as well as textbooks required for the
course, are subject to fee waiver consistent with R277-407.

E.  The school district/school shall be responsible for
these waivers.  The agreement between the USHE institution
and the district may address the responsibility for fee waivers.
The district may withhold concurrent enrollment funds to
cover fee waiver costs.

F.  Credit:
(1)  A student shall receive high school credit for

concurrent enrollment classes that is consistent with the
district policies for awarding credit for graduation.

(2)  College level courses taught in the high school carry
the same credit hour value as when taught on a college or
university campus and apply toward college/university
graduation on the same basis as courses taught at the USHE
institution to which the credits are submitted.

(3)  Credit earned through the concurrent enrollment
program shall be transferable from one USHE institution to
another.

(4)  Concurrent enrollment course credit shall count
toward high school graduation requirements as well as for
college credit.

R277-713-7.  Faculty Requirements.
A.  Nomination of adjunct faculty is the joint

responsibility of the participating local school district(s) and
the participating USHE institution.  Final approval of the
adjunct faculty shall be determined by the appropriate USHE
institution.

B.  USHE institution adjunct faculty beginning their
USHE employment in the 2005-06 school year who are not
K-12 teachers and who have significant unsupervised access
to K-12 students shall complete a criminal background check
consistent with Section 53A-3-410.  The adjunct faculty
employer shall have responsibility for determining the need
for criminal background checks consistent with the law and
for satisfying this requirement and shall maintain appropriate
documentation.

C.  Adjunct faculty status of high school teachers:
(1)  High school teachers who hold adjunct or part time

faculty status with a USHE institution for the purpose of
teaching concurrent enrollment courses shall be included as
fully as possible in the academic life of the supervising
academic department.

(2)  USHE institutions and secondary schools shall share
expertise and in-service training, as necessary, to adequately
prepare teachers at all levels to teach concurrent enrollment
students and content, including both federal and state laws
specific to student privacy and student records.

R277-713-8.  Concurrent Enrollment Funding and Use of
Concurrent Enrollment Funds.

A.  Each district shall receive a pro-rated amount of the
funds appropriated for concurrent enrollment according to the
number of semester hours successfully completed by students
registered through the district in the prior year compared to
the state total of completed concurrent enrollment hours.
Successfully completed means that a student received USHE
credit for the course.  Concurrent enrollment funds may not
reimburse districts for repeated concurrent enrollment
courses.  Appropriate reimbursement may be verified at any
reasonable time by USOE audit.

B.  Each high school shall receive its proportional share

of district concurrent enrollment monies allocated to the
district pursuant to Section 53A-17a-120 based upon the
hours of concurrent enrollment course work successfully
completed by students on the high school campus as
compared to the state total of completed concurrent
enrollment hours.

C.  Funds allocated to school districts for concurrent
enrollment shall not be used for any other program.

D.  Colleges or universities shall receive concurrent
enrollment funds from school districts based on the Annual
Concurrent Enrollment Contract and applicable rules.

E.  District use of state funds for concurrent enrollment
is limited to the following:

(1)  tuition for students as established by an agreement
with the USHE institution;

(2)  a share of the costs of supervision and monitoring by
USHE institution employees according to the annual
contractual agreement;

(3)  aid in staff development of adjunct faculty in
cooperation with the participating USHE institution;

(4)  assistance with delivery costs for distance learning
programs;

(5)  participation in the costs of district or school
personnel who work with the program;

(6)  student textbooks and other instructional materials;
and

(7)  fee waivers for costs or expenses related to
concurrent enrollment for fee waiver eligible students under
R277-407.

(8)  other uses approved in writing by the USOE
consistent with the law and purposes of this rule.

R277-713-9.  Annual Contracts and Other Student
Instruction Issues.

A.  Collaborating school districts/public schools and
USHE institutions shall negotiate annual contracts including:

(1)  the courses offered;
(2)  the location of the instruction;
(3)  the teacher;
(4)  student eligibility requirements;
(5)  course outlines;
(6)  texts, and other materials needed; and
(7)  the administrative and supervisory services, in-

service education, and reporting mechanisms to be provided
by each party to the contract.

B.  The annual concurrent enrollment agreement
between a USHE institution and a school/school district or
charter school who has responsibility shall:

(1)  provide for parental permission for students to
participate in concurrent enrollment classes, which includes
notice to parents that participation in concurrent enrollment
courses count toward a student's college record/transcript,

(2)  provide for the entity responsible for parent
notification about concurrent enrollment purpose(s) and
student and family privacy protections; and

(3)  provide for discussion and training, as necessary, to
all concurrent enrollment instructors about student
information, student records laws, and student confidentiality.

C.  This rule shall be effective beginning with the 2005-
2006 school year.

KEY:  students, curricula, higher education
March 21, 2005 Art X Sec 3
Notice of Continuation September 12, 2002 53A-17a-120

53A-1-402(1)(c)
53A-1-401(3)
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R307.  Environmental Quality, Air Quality.
R307-110.  General Requirements:  State Implementation
Plan.
R307-110-1.  Incorporation by Reference.

To meet requirements of the Federal Clean Air Act, the
Utah State Implementation Plan must be incorporated by
reference into these rules.  Copies of the Utah State
Implementation Plan are available at the Utah Department of
Environmental Quality, Division of Air Quality.

R307-110-2.  Section I, Legal Authority.
The Utah State Implementation Plan, Section I, Legal

Authority, as most recently amended by the Air Quality Board
on December 18, 1992, pursuant to Section 19-2-104, is
hereby incorporated by reference and made a part of these
rules.

R307-110-3.  Section II, Review of New and Modified Air
Pollution Sources.

The Utah State Implementation Plan, Section II, Review
of New and Modified Air Pollution Sources, as most recently
amended by the Utah Air Quality Board on December 18,
1992, pursuant to Section 19-2-104, is hereby incorporated by
reference and made a part of these rules.

R307-110-4.  Section III, Source Surveillance.
The Utah State Implementation Plan, Section III, Source

Surveillance, as most recently amended by the Utah Air
Quality Board on December 18, 1992, pursuant to Section 19-
2-104, is hereby incorporated by reference and made a part of
these rules.

R307-110-5.  Section IV, Ambient Air Monitoring
Program.

The Utah State Implementation Plan, Section IV,
Ambient Air Monitoring Program, as most recently amended
by the Utah Air Quality Board on December 18, 1992,
pursuant to Section 19-2-104, is hereby incorporated by
reference and made a part of these rules.

R307-110-6.  Section V, Resources.
The Utah State Implementation Plan, Section V,

Resources, as most recently amended by the Utah Air Quality
Board on December 18, 1992, pursuant to Section 19-2-104,
is hereby incorporated by reference and made a part of these
rules.

R307-110-7.  Section VI, Intergovernmental Cooperation.
The Utah State Implementation Plan, Section VI,

Intergovernmental Cooperation, as most recently amended by
the Utah Air Quality Board on December 18, 1992, pursuant
to Section 19-2-104, is hereby incorporated by reference and
made a part of these rules.

R307-110-8.  Section VII, Prevention of Air Pollution
Emergency Episodes.

The Utah State Implementation Plan, Section VII,
Prevention of Air Pollution Emergency Episodes, as most
recently amended by the Utah Air Quality Board on
December 18, 1992, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-9.  Section VIII, Prevention of Significant
Deterioration.

The Utah State Implementation Plan, Section VIII,
Prevention of Significant Deterioration, as most recently
amended by the Utah Air Quality Board on December 18,
1992, pursuant to Section 19-2-104, is hereby incorporated by
reference and made a part of these rules.

R307-110-10.  Section IX, Control Measures for Area and
Point Sources, Part A, Fine Particulate Matter.

The Utah State Implementation Plan, Section IX,
Control Measures for Area and Point Sources, Part A, Fine
Particulate Matter, as most recently amended by the Utah Air
Quality Board on July 3, 2002, pursuant to Section 19-2-104,
is hereby incorporated by reference and made a part of these
rules.

R307-110-11.  Section IX, Control Measures for Area and
Point Sources, Part B, Sulfur Dioxide.

The Utah State Implementation Plan, Section IX,
Control Measures for Area and Point Sources, Part B, Sulfur
Dioxide, as most recently amended by the Utah Air Quality
Board on January 5, 2005, pursuant to Section 19-2-104, is
hereby incorporated by reference and made a part of these
rules.

R307-110-12.  Section IX, Control Measures for Area and
Point Sources, Part C, Carbon Monoxide.

The Utah State Implementation Plan, Section IX,
Control Measures for Area and Point Sources, Part C, Carbon
Monoxide, as most recently amended by the Utah Air Quality
Board on November 3, 2004, pursuant to Section 19-2-104, is
hereby incorporated by reference and made a part of these
rules.

R307-110-13.  Section IX, Control Measures for Area and
Point Sources, Part D, Ozone.

The Utah State Implementation Plan, Section IX,
Control Measures for Area and Point Sources, Part D, Ozone,
as most recently amended by the Utah Air Quality Board on
September 9, 1998, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-14.  Section IX, Control Measures for Area and
Point Sources, Part E, Nitrogen Dioxide.

The Utah State Implementation Plan, Section IX,
Control Measures for Area and Point Sources, Part E,
Nitrogen Dioxide, as most recently amended by the Utah Air
Quality Board on December 18, 1992, pursuant to Section
19-2-104, is hereby incorporated by reference and made a
part of these rules.

R307-110-15.  Section IX, Control Measures for Area and
Point Sources, Part F, Lead.

The Utah State Implementation Plan, Section IX,
Control Measures for Area and Point Sources, Part F, Lead,
as most recently amended by the Utah Air Quality Board on
December 18, 1992, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-16.  (Reserved.)
Reserved.

R307-110-17.  Section IX, Control Measures for Area and
Point Sources, Part H, Emissions Limits.

The Utah State Implementation Plan, Section IX,
Control Measures for Area and Point Sources, Part H,
Emissions Limits, as most recently amended by the Utah Air
Quality Board on June 5, 2002, pursuant to Section 19-2-104,
is hereby incorporated by reference and made a part of these
rules.

R307-110-18.  Reserved.
Reserved.

R307-110-19.  Section XI, Other Control Measures for
Mobile Sources.
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The Utah State Implementation Plan, Section XI, Other
Control Measures for Mobile Sources, as most recently
amended by the Utah Air Quality Board on February 9, 2000,
pursuant to Section 19-2-104, is hereby incorporated by
reference and made a part of these rules.

R307-110-20.  Section XII, Involvement.
The Utah State Implementation Plan, Section XII,

Involvement, as most recently amended by the Utah Air
Quality Board on December 18, 1992, pursuant to 19-2-104,
is hereby incorporated by reference and made a part of these
rules.

R307-110-21.  Section XIII, Analysis of Plan Impact.
The Utah State Implementation Plan, Section XIII,

Analysis of Plan Impact, as most recently amended by the
Utah Air Quality Board on December 18, 1992, pursuant to
Section 19-2-104, is hereby incorporated by reference and
made a part of these rules.

R307-110-22.  Section XIV, Comprehensive Emission
Inventory.

The Utah State Implementation Plan, Section XIV,
Comprehensive Emission Inventory, as most recently
amended by the Utah Air Quality Board on December 18,
1992, pursuant to Section 19-2-104, is hereby incorporated by
reference and made a part of these rules.

R307-110-23.  Section XV, Utah Code Title 19, Chapter 2,
Air Conservation Act.

Section XV of the Utah State Implementation Plan
contains Utah Code Title 19, Chapter 2, Air Conservation
Act.

R307-110-24.  Section XVI, Public Notification.
The Utah State Implementation Plan, Section XVI,

Public Notification, as most recently amended by the Utah Air
Quality Board on December 18, 1992, pursuant to Section 19-
2-104, is hereby incorporated by reference and made a part of
these rules.

R307-110-25.  Section XVII, Visibility Protection.
The Utah State Implementation Plan, Section XVII,

Visibility Protection, as most recently amended by the Utah
Air Quality Board on March 26, 1993, pursuant to Section
19-2-104, is hereby incorporated by reference and made a part
of these rules.

R307-110-26.  R307-110-26 Section XVIII, Demonstration
of GEP Stack Height.

The Utah State Implementation Plan, Section XVIII,
Demonstration of GEP Stack Height, as most recently
amended by the Utah Air Quality Board on December 18,
1992, pursuant to Section 19-2-104, is hereby incorporated by
reference and made a part of these rules.

R307-110-27.  Section XIX, Small Business Assistance
Program.

The Utah State Implementation Plan, Section XIX, Small
Business Assistance Program, as most recently amended by
the Utah Air Quality Board on December 18, 1992, pursuant
to Section 19-2-104, is hereby incorporated by reference and
made a part of these rules.

R307-110-28.  Regional Haze.
The Utah State Implementation Plan, Section XX,

Regional Haze, as most recently amended by the Utah Air
Quality Board on May 5, 2004, pursuant to Section 19-2-104,
is hereby incorporated by reference and made a part of these

rules.

R307-110-29.  Section XXI, Diesel Inspection and
Maintenance Program.

The Utah State Implementation Plan, Section XXI,
Diesel Inspection and Maintenance Program, as most recently
amended by the Utah Air Quality Board on July 12, 1995,
pursuant to Section 19-2-104, is hereby incorporated by
reference and made a part of these rules.

R307-110-30.  Section XXII, General Conformity.
The Utah State Implementation Plan, Section XXII,

General Conformity, as adopted by the Utah Air Quality
Board on October 4, 1995, pursuant to Section 19-2-104, is
hereby incorporated by reference and made a part of these
rules.

R307-110-31.  Section X, Vehicle Inspection and
Maintenance Program, Part A, General Requirements and
Applicability.

The Utah State Implementation Plan, Section X, Vehicle
Inspection and Maintenance Program, Part A, General
Requirements and Applicability, as most recently amended by
the Utah Air Quality Board on March 31, 2004, pursuant to
Section 19-2-104, is hereby incorporated by reference and
made a part of these rules.

R307-110-32.  Section X, Vehicle Inspection and
Maintenance Program, Part B, Davis County.

The Utah State Implementation Plan, Section X, Vehicle
Inspection and Maintenance Program, Part B, Davis County,
as most recently amended by the Utah Air Quality Board on
February 5, 1997, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-33.  Section X, Vehicle Inspection and
Maintenance Program, Part C, Salt Lake County.

The Utah State Implementation Plan, Section X, Vehicle
Inspection and Maintenance Program, Part C, Salt Lake
County, as most recently amended by the Utah Air Quality
Board on October 6, 2004, pursuant to Section 19-2-104, is
hereby incorporated by reference and made a part of these
rules.

R307-110-34.  Section X, Vehicle Inspection and
Maintenance Program, Part D, Utah County.

The Utah State Implementation Plan, Section X, Vehicle
Inspection and Maintenance Program, Part D, Utah County,
as most recently amended by the Utah Air Quality Board on
March 31, 2004, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-35.  Section X, Vehicle Inspection and
Maintenance Program, Part E, Weber County.

The Utah State Implementation Plan, Section X, Vehicle
Inspection and Maintenance Program, Part E, Weber County,
as most recently amended by the Utah Air Quality Board on
November 3, 2004, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

KEY:  air pollution, PM10, PM2.5, ozone
March 4, 2005 19-2-104(3)(e)
Notice of Continuation March 27, 2002
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R313.  Environmental Quality, Radiation Control.
R313-34.  Requirements for Irradiators.
R313-34-1.  Purpose and Authority.

(1)  Rule R313-34 prescribes requirements for the
issuance of licenses authorizing the use of sealed sources
containing radioactive materials in irradiators used to irradiate
objects or materials using gamma radiation.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Subsections 19-3-104(4) and 19-3-104(8).

(3)  The requirements of Rule R313-34 are in addition
to, and not in substitution for, the other requirements of these
rules.

R313-34-2.  Scope.
(1)  Rule R313-34 shall apply to panoramic irradiators

that have either dry or wet storage of the radioactive sealed
sources; underwater irradiators in which both the source and
the product being irradiated are under water; and irradiators
whose dose rates exceed 5 grays (500 rads) per hour at 1
meter from the radioactive sealed sources in air or in water, as
applicable for the irradiator type.

(2)  The requirements of Rule R313-34 shall not apply to
self-contained dry-source-storage irradiators in which both
the source and the area subject to irradiation are contained
within a device and are not accessible by personnel, medical
radiology or teletherapy, the irradiation of materials for
nondestructive testing purposes, gauging, or open-field
agricultural irradiations.

R313-34-3.  Clarifications or Exemptions.
For purposes of Rule R313-34, 10 CFR 36, 2001 ed., is

incorporated by reference with the following clarifications or
exceptions:

(1)  The exclusion of the following 10 CFR sections:
36.1, 36.5, 36.8, 36.11, 36.17, 36.19(a), 36.91, and 36.93;

(2)  The substitution of the following:
(a)  Radiation Control Act for Atomic Energy Act of

1954;
(b)  Utah Radiation Control Rules for the reference to

NRC regulations and the Commission's regulations;
(c)  The Executive Secretary or the Executive Secretary's

for the Commission or the Commission's, and NRC in the
following 10 CFR sections:  36.13, 36.13(f), 36.15, 36.19(b),
36.53(c), 36.69, and 36.81(a), 36.81(d) and 36.81(e); and

(d)  In 10 CFR 36.51(a)(1), Rule R313-15 for NRC;
(3)  Appendix B of 10 CFR Part 20 refers to the 2001 ed.

of 10 CFR; and
(4)  The substitution of Title R313 references for the

following 10 CFR references:
(a)  Section R313-12-51 for reference to 10 CFR 30.51;
(b)  Rule R313-15 for the reference to 10 CFR 20;
(c)  Subsection R313-15-501(3) for the reference to 10

CFR 20.1501(c);
(d)  Section R313-15-902 for the reference to 10 CFR

20.1902;
(e)  Rule R313-18 for the reference to 10 CFR 19;
(f)  Section R313-19-41 for the reference to 10 CFR

30.41;
(g)  Section R313-19-50 for the reference to 10 CFR

30.50;
(h)  Section R313-22-33 for the reference to 10 CFR

30.33;
(i)  Section R313-22-210 for the reference to 10 CFR

32.210;
(j)  Section R313-22-35 for the reference to 10 CFR

30.35; and
(k)  Rule R313-70 for the reference to 10 CFR 170.31.

KEY:  irradiator, survey, radiation, radiation safety

September 14, 2001 19-3-104
Notice of Continuation March 8, 2005
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R365.  Governor, Planning and Budget, Chief Information
Officer.
R365-101.  Utah Geographic Information Systems
Advisory Council.
R365-101-1.  Purpose.

The purpose of this rule is to establish an advisory
council to coordinate statewide GIS data efforts for collection,
creation, and access, and to mutual collaboration by state
entities.

R365-101-2.  Authority.
The rule is issued by the Chief Information Officer under

the authority of Section 63D-1a-305 of the Information
Technology Act and Section 63-46a-3 of the Utah
Rulemaking Act, Utah Code.

R365-101-3.  Scope of Application.
(a)  All agencies of the executive branch of state

government including its administrative sub-units, except the
State Board of Education, the Board of Regents and
institutions of higher education, are to be included within the
scope of this rule.

(b)  This rule also provides for the organizational
chairmanship and membership.

R365-101-4.  Definitions.
(a)  GIS data means any electronic data with location

attributes that can be used by computer-based geographic
information systems.

(b)  GISAC means the Utah Geographic Information
Systems Advisory Council established by this rule.

R365-101-5.  Advisory Council Responsibilities.
(a)  There is a geographic information system advisory

council (GISAC) established and organized under the
authority of the Chief Information Officer (CIO).  The
Council shall be chaired by the Manager of the Automated
Geographic Reference Center (AGRC).

(b)  The responsibilities of the council include:
(i)  Serve as a coordinating and collaboration body for

the collection, creation, and access of statewide GIS data, and;
(ii)  Recommend to the State CIO any GIS policies or

standards it believes should be considered by the CIO for
implementation, and such as may need to be reviewed for
promulgation as administrative rules.

(iii)  Submit a progress report to the CIO by September
30 of each year.

R365-101-6.  Council Membership and Organization.
(a)  The Manager of the AGRC or designee.
(b)  The Council shall meet bi-monthly or as determined

by the Chair.
(c)  The Council shall be composed of one GIS

representative from each participating state entity, and such
invited GIS representatives from local government,
colleges/universities, and federal agencies as are selected by
the chair.

R365-101-7.  Rule Compliance Management.
A state executive branch agency's executive director, or

designee, upon becoming aware of a violation, shall institute
measures designed to enforce this rule. The CIO may, where
appropriate, monitor compliance and report to an agency's
executive director any findings or violations of this rule.

KEY:  IT standards council, IT bid committee, technology
best practices, repository
March 9, 2005 63D-1a-305

63-46a-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-61.  Home and Community Based Waivers.
R414-61-1.  Introduction and Authority.

(1)  This rule establishes authority for the Department of
Health to administer all Section 1915(c) waivers.

(2)  The rule is authorized by Section 26-18-3 and
Section 1915(c) of the Social Security Act.

R414-61-2.  Incorporation by Reference.
The Department adopts the document entitled "Utah

State Plan under Title XIX of the Social Security Act" 1999
edition, and the document entitled "Home and Community
Based Waiver Implementation Plan", 1999 edition, which are
incorporated by reference within this rule.  These documents
are available for public inspection during normal working
hours, at the State Health Department Building, located at 288
North, 1460 West, Salt Lake City, UT, 84114-3102, at the
office of the Division of Health Care Financing.  These
documents will be used by the Division for the provision of
services under the following waivers:

(1)  Waiver for Technology Dependent/Medically Fragile
Individuals, dated July 1, 2003;

(2)  Waiver for Individuals Age 65 and Older, dated July
1, 2004;

(3)  Waiver for Individuals with Acquired Brain Injuries,
dated July 1, 2004;

(4)  Waiver for Individuals with Physical Disabilities,
dated July 1, 2003;

(5)  Waiver for Individuals with Developmental
Disabilities or Mental Retardation, dated July 1, 2003.

KEY:  Medicaid
February 1, 2005 26-18-3
Notice of Continuation March 11, 2005
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R523.  Human Services, Substance Abuse and Mental
Health.
R523-1.  Procedures.
R523-1-1.  Board of Substance Abuse and Mental Health-
Responsibilities.

(1)  The State Board of Substance Abuse and Mental
Health is the program policy making body for the Division of
Substance Abuse and Mental Health and for programs funded
with state and federal monies.  The Board has the authority
and the responsibility to establish by rule procedures for
developing its policies which seek input from local mental
health authorities, consumers, providers, advocates, division
staff and other interested parties (Section 62A-15-105).  In
order to ensure public input into the policy making procedure
the Board will:

(a)  Convene an annual meeting, inviting local mental
health authorities, consumers, providers, advocates and
division staff to provide them an opportunity to comment and
provide input on new policy or proposed changes in existing
policy.

(b)  The Board shall include, as necessary, a time on the
agenda at each regularly scheduled board meeting to entertain
public comment on new policy or proposed changes in
existing policy.

(c)  Public requests to revise existing policy or consider
new policy shall be made in writing to the Board in care of
the Division of Substance Abuse and Mental Health.

(d)  The Division shall prepare, for the Board's review,
any comments they are in receipt of relative to public policy,
which will be addressed at a regularly scheduled board
meeting.

(e)  The Board may direct the Division to follow-up on
any unresolved issues raised as a result of policy review and
report their findings at the next scheduled board meeting.

R523-1-2.  State and Local Relationships.
(1)  Local Mental Health Authorities (LMHA) are the

"service designees" of the State Division of Substance Abuse
and Mental Health.  As service designees, LMHAs receive all
formula pass-through state and federal mental health funds to
provide comprehensive mental health services as defined by
state law.  Local Mental Health Authorities are considered
sole source providers for these services and are statutorily
required to provide them (17-43-301).

(2)  When the Division of Substance Abuse and Mental
Health requires other services outside the comprehensive
range specified by law, it shall provide LMHAs the first
opportunity to accept or reject the service contract.  If the
LMHA rejects the contract in writing or fails to meet the
terms of the contract as determined by the Division, the
Division may contract with any qualified provider, through a
Request For Proposal (RFP) process.  If an agency other than
the LMHA receives a contract to provide a mandated service,
the contracted service provider shall inform the LMHA that
they have been awarded the contract and offer to coordinate
the service with existing services provided by the LMHA (17-
43-301, 62A-15-103(3)).

(3)  Local Mental Health Authorities must submit an
annual local Mental Health Plan of Service to the Division of
Substance Abuse and Mental Health for approval before each
contract period.  The Plan shall describe the intended use of
state and federal contracted dollars.

(4)  The Division of Substance Abuse and Mental Health
has the responsibility and authority to monitor LMHA
contracts to see that they are in compliance with existing laws,
policies, standards and rules.  Each mental health catchment
area shall be visited at least once annually to monitor
compliance.  The mental health center will be provided
preliminary findings from the site review and an opportunity

to comment.  A written report will be sent to each LMHA
describing the findings from the site visit.

R523-1-3.  Program Standards.
(1)  The State Board of Substance Abuse and Mental

Health, in compliance with law, adopts the policy that
available state funds will be distributed on a 80% State, 20%
local match basis to local mental health authorities which
provide the continuum of care and meet the public policy
priority adopted by the Board (17-43-102, 62A-1-107(6)).
The Division of Substance Abuse and Mental Health will
carry out this policy.  A comprehensive mental health
program includes:

(a)  Inpatient care and services (hospitalization)
(b)  Residential care and services
(c)  Day treatment and psycho-social rehabilitation
(d)  Outpatient care and services
(e)  Twenty-four hour crisis care and services
(f)  Outreach care and services
(g)  Follow-up care and services
(h)  Screening for referral services
(i)  Consultation, education and preventive services (case

consultation, public education and information, etc.)
(j)  Case management.
(2)  Each local mental health authority shall be

responsible for providing these services directly or
contracting for these services.

(3)  The primary responsibility of the Division of
Substance Abuse and Mental Health will be to insure the
provision of services for those citizens who enter the mental
health system directly as consumers and to work
cooperatively with other agencies.  Other public agencies
such as Education, Corrections, Health and Social Services
will have primary responsibility for arranging for or providing
and paying for the mental health needs of citizens served by
their agency when the required service directly benefits or is
tied to their agency responsibility.  The Division of Substance
Abuse and Mental Health will clearly define items 1-9 above
so that evaluation and implementation is feasible.  These
definitions will be approved by the State Board of Substance
Abuse and Mental Health.

R523-1-4.  Private Practice.
(1)  Private practice policies shall be determined by local

community mental health authorities.  These policies will be
available in written form for State review.

R523-1-5.  Fee for Service.
(1)  All consumers of community mental health centers

within the state of Utah shall be charged the actual cost of
services rendered to them by personnel of the centers.

(2)  There shall be a dual fee schedule approved by the
State Board of Substance Abuse and Mental Health:

(a)  intensive services - uniform fee schedule as attached;
(b)  outpatient services - Local cost will be based on

actual unit cost as determined by the center's annual study and
in accordance with the minimum discount fee schedule
attached.

(c)  the mental health center may waive the charging of a
fee if they determine that the assessment of a fee would result
in a financial hardship for the recipient of services.

(3)  Unless otherwise prohibited by law, all differences
between the actual cost of services rendered and third-party
payments shall be charged to the consumers receiving the
service.  These charges may not exceed the adjusted fee, if
any, based on the above mentioned fee schedules.

(4)  Fee adjustments may be made following locally
determined procedures.  The procedures will be available in
writing.
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(5)  Except for emergency services, all consumers are to
be informed of the actual cost of services to be received and
of the adjusted fee, if any, before the commencement of
services.

R523-1-6.  Priorities for Treatment.
(1)  Mental health services provided through public

funds (federal, state, and local match) will address current
mental health priorities listed below.  The State Division of
Substance Abuse and Mental Health, in collaboration with the
Utah Council of Mental Health Program, Inc.'s evaluation
committee (SCHEDULE), will develop or approve procedures
and forms for periodic needs assessments.

(2)  Immediacy of need and severity of the mental illness
are the two primary variables considered in developing the
following priorities of treatment.  It is to be understood that
emphasis upon certain under-served age groups may be given
as appropriately demonstrated through needs studies.

(a)  Effective and responsive crisis intervention
assessment, direct care, and referral program available to all
citizens.

(b)  Provision of the least restrictive and most
appropriate treatment and settings for:

a.  severely mentally ill children, youth, and adults;
b.  acutely mentally ill children, youth, and adults.
(c)  Provisions of services to emotionally disabled

children, youth and aged citizens who are neither acutely nor
severely mentally ill, but whose adjustment is critical for their
future as well as for society in general.

(d)  Provision of services to emotionally disabled adults
who are neither acutely nor severely mentally ill, but whose
adjustment is critical to their personal quality of life as well as
for society in general.

(e)  Provision of consultation, education and preventive
mental health services targeted at high risk groups in
particular.

R523-1-7.  Collections Carryover.
(1)  Local center programs may carry collections forward

from one fiscal year to another.
(2)  Centers receive two general types of revenues -

appropriations and collections.  These terms are defined as
follows:

(a)  Appropriations:
(i)  State appropriated monies
(ii)  Federal Block Grant dollars
(iii)  County Match of at least 20%
(b)  Collections:
(i)  First and third party reimbursements
(ii)  Any other source of income generated by the center.

R523-1-8.  Consumers Rights.
(1)  Each local mental health center shall have a written

statement reflecting consumers rights.  General areas for
consideration should be:

(a)  consumer involvement in treatment planning.
(b)  consumer involvement in selection of their primary

therapist.
(c)  consumer access to their individual treatment

records.
(d)  informed consent regarding medication
(e)  grievance procedures
(2)  This statement should also indicate the Center's

commitment to always treat mental health consumers with
dignity and individuality in a positive, supportive and
empowering manner.  This document is to be shared with the
consumer at the time of intake and a signed copy made part of
their individual file.  The State Division of Substance Abuse
and Mental Health shall periodically review this process to

assure appropriate content within the rights statement and
proper application of the intent of this policy.

R523-1-9.  Statewide Program Evaluation, Research, and
Statistics.

(1)  Responsibility for Statewide program evaluation,
research, and statistics belongs to the Division of Substance
Abuse and Mental Health.  This responsibility includes data
system leadership, coordination, implementation, and
monitoring.

(2)  The Division of Substance Abuse and Mental Health
shall develop and maintain, in collaboration with local mental
health providers, a set of data system principles that address
at least the following topics:  standardization of data variables
and definitions; variable integration across data sets;
procedures for requesting data from MHOs; procedures for
data review and dissemination; MHC participation in
planning new statistical reports and requests; cost-effective
and practical data collection procedures; confidentiality and
data security; accuracy and data quality control; updating
regular reports; and procedures for reviewing and updating
the principles.

(3)  The Division of Substance Abuse and Mental
Health, in collaboration with the local Mental Health
Authorities and their providers, shall assess service
effectiveness (outcomes) and efficiency (productivity) and
report the results to the State Board of Substance Abuse and
Mental Health in an annual report.  This report or reports
shall contain data results on effectiveness and efficiency for
the previous year, and a plan for assessing these variables for
the following year.  Changes in procedures for data collection
and analysis for the previous year, and changes in data system
principles shall also be reported to the Board.

R523-1-10.  Allocation of Utah State Hospital Bed Days to
Local Mental Health Authorities.

1.  Pursuant to UCA 62A-15-611(2)(a), the Board herein
establishes, by rule, a formula to allocate to local mental
health authorities adult beds for persons who meet the
requirements of UCA 62A-15-610(2)(a).

2.  The formula established provides for allocation based
on (1) the percentage of the state's adult population located
within a mental health catchment area: and (2) a differential
to compensate for the additional demand for hospital beds in
mental health catchment areas that are located within urban
areas.

3.  The Board hereby establishes a formula to determine
adult bed allocation:

a.  The most recent available population estimates are
obtained from the Utah Population Estimates Committee.

b.  The total adult population figures for the State are
identified which includes general adults and geriatric
populations.  Adult means age 18 through age 64.  Geriatric
means age 65 and older.

c.  Adult and Geriatric population numbers are identified
for each county.

d.  The urban counties are identified (county
classifications are determined by the lieutenant governor's
office pursuant to UCA 17-50-501 and 17-50-502 and the
most recent classifications are used to determine which
counties are defined as urban) and given a differential as
follows:

i.  The total number of adult beds available at the Utah
State Hospital are determined, from which the total number of
geriatric beds and adult beds are identified.

ii.  4.8% is subtracted from the total number of beds
available for adults to be allocated as a differential.

iii.  4.8% is subtracted from the total number of beds
available for geriatrics to be allocated as a differential.
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e.  The total number of available adult beds minus the
differential is multiplied by the county's percentage of the
state's total adult and geriatric populations to determine the
number of allocated beds for each county.

f.  Each catchments area's individual county numbers are
added to determine the total number of beds allocated to a
catchment area.  This fractional number is rounded to the
nearest whole bed.

g.  The differential beds are then distributed to urban
counties based on their respective percentage of urban
counties as a whole.

h.  At least one adult (18 - 64) bed is allocated to each
community mental health center.

4.  In accordance with UCA 62A-15-611(6), the Board
shall periodically review and make changes in the formula as
necessary to accurately reflect changes in population.

5.  Applying the formula.
a.  Adjustments of adult beds, as the formula is applied,

shall become effective at the beginning of the next fiscal year.
b.  The Division of Substance Abuse and Mental Health,

as staff to the Board, is responsible to calculate adult bed
allocation as directed by the Board or as required by statute.

c.  Each local mental health authority will be notified of
changes in adult bed allocation.

6.  The number of allocated adult beds shall be reviewed
and adjusted as necessary or at least every three years as
required by statute.

7.  A local mental health authority may sell or loan its
allocation of adult beds to another local mental health
authority.

R523-1-11.  Policies and Procedures Relating to Referrals,
Admissions, and Transfers of Mental Health Consumers to
the Utah State Hospital and Between Mental Health
Center Catchment Areas.

(1)  All consumers shall be referred into the public
mental health system through admission to the local
comprehensive community mental health center.  For
purposes of this document, whenever center is used, it means
a local comprehensive community mental health center or
agency that provides treatment and services to residents of a
designated geographic area, operated by or under contract
with a local mental health authority, in compliance with state
standards for local comprehensive community mental health
centers.

(2)  In providing services to consumers from other
catchment areas, including interstate transient consumers, the
Center staff shall have the responsibility to assess the
consumer's needs and to provide necessary emergency
services consistent with the Center's current emergency
procedures.  Following such interventions, the Center staff
shall assist the consumer in arranging for services from
resources near the individual's place of residence.

(3)  A Center shall utilize the services of the Utah State
Hospital (hereinafter referred to as Hospital) when evaluation
by the Center staff and the Hospital staff determine such
services to be the treatment of choice.  In every instance,
continuity of consumer care will be a joint responsibility
between the Center staff and the Hospital.  The Center shall
(1) provide information upon transfer to the Hospital; (2)
participate in planning for transfer out of the Hospital; and (3)
provide appropriate supportive services to the consumer upon
their return to the community.

(4)  The Hospital and the Centers are expected to provide
services only within the state substance abuse and mental
health systems' limited fiscal capacity.

(5)  All consumers referred to the Utah State Hospital
will have been seen, evaluated, and admitted to the local
public mental health center.  Prior to the consumer admission

to the hospital, the center must follow the procedures
specified via the Bed Allocation Policy.  If the Hospital has
reached maximum bed capacity, referred consumer's shall be
placed on the Hospital waiting list.

(6)  The Hospital, in consultation with the Centers, has
the responsibility of prioritizing consumers ready for
discharge.  In the event of a consumer who is ready for
discharge from the Hospital, but is from a different catchment
area other than the referring center, the two centers will
negotiate and coordinate services.  Nevertheless, final
discharge coordination remains the responsibility of the
referring center.  If a suitable placement cannot be achieved,
the referring Center may appeal to the Chair of the Continuity
of Care Committee for arbitration and resolution.

(7)  If a consumer arrives at the Hospital without having
been referred by a Center, the Hospital shall contact the
appropriate Center to insure appropriate disposition.  Should
an emergency admission occur to the Hospital, the Center
shall visit the consumer within three working days to
coordinate services.

(8)  Appropriate information pertaining to the
consumer's evaluation, care, and treatment will follow the
consumer to and from the Hospital.

(9)  Each Center will designate a Hospital liaison(s).
The Hospital will designate a Center liaison(s) for each of its
programs.  All consumer transfers between a Center and the
Hospital will be managed through the identified Center
liaisons.

(10)  The emergency needs of transient consumers will
be met by the Centers and will be consistent with the Centers'
current emergency procedures.  The Center providing
emergency services will follow the appropriate procedures in
coordinating the transfer of the consumer to his place of
residence.  Centers transferring transient consumers to the
Hospital will comply with the consumer Continuity of Care
procedures defined in this Policy.

(11)  The Center liaison shall meet at least monthly with
Hospital staff to discuss the treatment progress of the
consumer and jointly plan with Hospital staff around
discharge procedures.

(12)  When it is agreed by the Hospital and the Center
liaison that a consumer has received maximum hospital
benefit, it will be the responsibility of the Center to find a
satisfactory placement for the consumer within a 15-day
period.  Written documentation must be submitted to the
Hospital when a satisfactory placement cannot be
accomplished within 15 days.

(13)  When resources are available only outside the
consumer's catchment area, it will be the responsibility of the
original referring Center to negotiate arrangements for an
appropriate placement.  Within seven days, the receiving
center will provide verbal or written acceptance or denial of
the consumer transfer.  The receiving Center shall accept the
consumer on a 30-day trial basis.  If during the 30-day trial
period, the placement is determined unsuccessful, the
initiating Center will assume responsibility for the consumer's
care.  However, after 30 days, if the consumer's placement is
successful, the receiving Center will assume responsibility for
the consumer's care; and the consumer becomes a resident of
that Center.

(14)  When referrals involve the placement of consumers
outside of a comprehensive community mental health center
for time-limited treatment, the Center of origin remains
responsible for the consumer's ongoing continuity of care.
However, if the consumer wishes to reside in a new
catchment area, the receiving center assumes responsibility
for the consumer's ongoing continuity of care needs.

(15)  In the event that either the referring or receiving
Center perceive that procedures have not been adhered to, the
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Center liaisons from the two catchment areas will discuss the
continuity of care concerns in an effort to bring about an
acceptable resolution to both parties.  If the liaisons cannot
resolve their concerns, a written compliant may be submitted
to the Chair of the Continuity of Care Committee for final
arbitration.

(16)  For the purposes of admitting and discharging
children and youth to and from the State Hospital, all
continuity of care procedures defined in this Rule will be
adhered to.

(17)  In addition, the following procedures shall apply
for children and youth:

(a)  The Center will document that less restrictive
placement alternatives have been considered and are
inadequate to meet the consumer's treatment needs.

(b)  The Center and the Hospital both agree that
restrictive intermediate care at the Hospital is in the best
interest in meeting the treatment needs of the consumer.

(c)  If an agency other than a local comprehensive
community mental health center is seeking to admit a
consumer to the hospital, both the referring agency and
Center must agree at the time of referral to participate in the
child's service plan.  Within seven working days, the Center
will notify the referring agency regard the status of the
referral.

(d)  If there is a custodial agency other than the Division
of Substance Abuse and Mental Health, the agency agrees at
admission to the hospital to retain custody of the consumer.

R523-1-12.  Program Standards.
(1)  The State Board of Substance Abuse and Mental

Health has the power and the duty to establish by rule,
minimum standards for community mental health programs
(Section 62A-15-105).

(a)  Each Community Mental Health Center shall have a
current license issued by the Office of Licensing, Department
of Human Services.

(b)  Each Center shall have a comprehensive plan of
service which shall be reviewed and updated at least annually
to reflect changing needs.  The plan shall:

(i)  Be consistent with the "Comprehensive Mental
Health Plan For Services To The Seriously Mentally Ill",

(ii)  Designate the projected use of state and federal
contracted dollars,

(iii)  Define the Center's priorities for service and the
population to be served.

(c)  Each Center shall provide or arrange for the
provision of services within the following continuum of care.

(i)  Inpatient care and services (hospitalization),
(ii)  Residential care and services,
(iii)  Day treatment and Psycho-social rehabilitation,
(iv)  Outpatient care and services,
(v)  Twenty-four hour crisis care and services,
(vi)  Outreach care and services,
(vii)  Follow-up care and services,
(viii)  Screening for referral services,
(ix)  Consultation, education and preventive services,
(x)  Case management.
(d)  Each Center shall participate in a yearly on-site

evaluation conducted by the Division.
(e)  The local mental health authority shall be

responsible for monitoring and evaluating all subcontracts to
ensure:

(i)  Services delivered to consumers commensurate with
funds provided,

(ii)  Progress is made toward accomplishing contract
goals and objectives.

(f)  The local mental health authority shall conduct a
minimum of one site visit per year with each subcontractor.

There shall be a written report to document the review
activities and findings, a copy of which will be made
available to the Division.

R523-1-14.  Designated Examiners Certification.
(1)  A "Designated Examiner" is a licensed physician or

other licensed mental health professional designated by the
Division as specially qualified by training or experience in the
diagnosis of mental or related illness (62A-15-602(3) and
62A-15-606).

(a)  The Division shall certify that a designated examiner
is qualified by training and experience in the diagnosis of
mental or related illness.  Certification will require at least
five years continual experience in the treatment of mental or
related illness in addition to successful completion of training
provided by the Division.

(b)  Application for certification will be achieved by the
applicant making a written request to the Division for their
consideration.  Upon receipt of a written application the
Director will cause to occur a review and examination of the
applicants qualifications.

(c)  The applicant must meet the following minimum
standards in order to be certified.

(i)  The applicant must be a licensed mental health
professional.

(ii)  The applicant must be a resident of the State of
Utah.

(iii)  The applicant must demonstrate a complete and
thorough understanding of abnormal psychology and
abnormal behavior, to be determined by training, experience
and written examination.

(iv)  The applicant must demonstrate a fundamental and
working knowledge of the mental health law.  In particular,
the applicant must demonstrate a thorough understanding of
the conditions which must be met to warrant involuntary
commitment, to be determined by training, experience and
written examination.

(v)  The applicant must be able to discriminate between
abnormal behavior due to mental illness which poses a
substantial likelihood of serious harm to self or others from
those forms of abnormal behavior which do not represent
such a threat.  Such knowledge will be determined by
experience, training and written examination.

(vi)  The applicant must be able to demonstrate a general
knowledge of the court process and the conduct of
commitment hearings.  The applicant must demonstrate an
ability to provide the court with a thorough and complete oral
and written evaluation that addresses the standards and
questions set forth in the law, to be determined by experience,
training and written and oral examination.

(d)  The Division Director will determine if experience
and qualifications are satisfactory to meet the required
standards.  The Director will also determine if there are any
training requirements that may be waived due to prior
experience and training.

(e)  Upon satisfactory completion of the required
experience and training, the Director will certify the
qualifications of the applicant, make record of such
certification and issue a certificate to the applicant reflecting
his status as a designated examiner and authorize the use of
privileges and responsibilities as prescribed by law.

R523-1-15.  Funding Formula.
(1)  The Board shall establish by rule a formula for the

annual allocation of funds to local mental health authorities
through contracts (Section 62A-12-105).

(2)  The funding formula shall be applied annually to
state and federal funds appropriated by the legislature to the
Division and is intended for the annual equitable distribution
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of these funds to the state's local mental health authorities.
(a)  Appropriated funds will be distributed annually on a

per capita basis, according to the most current population data
available from the Office of Planning and Budget.  New
funding and/or decreases in funding shall be processed and
distributed through the funding formula.

(b)  The funding formula shall utilize a rural differential
to compensate for additional costs of providing services in a
rural area which may consider: the total population of each
county, the total population base served by the local mental
health center and/or population density.

(c)  In accordance with UCA Section 62A-12-105 the
funding formula may utilize a determination of need other
than population if the board establishes by valid and
acceptable data, that other defined factors are relevant and
reliable indicators of need.

(d)  Each Local Mental Health Authorities shall provide
funding equal to at least 20% of the state funds that it receives
to fund services described in that local mental health
authority's annual plan in accordance with, UCA Section
17A-3-602.

(e)  Application of the formula for allocation of state and
federal funds may be subject to a phase-in plan for FY 03
through FY 06. At the latest, appropriations for FY 06 shall
be allocated in accordance with the funding formula without
any phase-in provisions.

(f)  The formula does not apply to:
(i)  Funds that local mental health authorities receive

from sources other than the Division.
(ii)  Funds that local mental health authorities receive

from the Division to operate a specific program within its
jurisdiction that is available to all residents of the state.

(iii)  Funds that local mental health authorities receive
from the Division to meet a need that exists only within the
jurisdiction of that local mental health authority.

(iv)  Funds that local mental health authorities receive
from the Division for research projects.

R523-1-16.  Allocation of Utah State Hospital Pediatric
Beds to Local Mental Health Authorities.

1.  Pursuant to UCA 62A-15-612(2), the Board herein
establishes, by rule, a formula to allocate to local mental
health authorities pediatric beds for persons who meet the
requirements of UCA 62A-15-610(2)(b).

2.  The formula established provides for allocation based
on the percentage of the state's population of persons under
the age of 18 located within a mental health catchment area.

3.  Each community mental health center shall be
allocated at least one pediatric bed.  (UCA 62A-15-612(3))

4.  The board hereby establishes a formula to determined
pediatric bed allocation:

a.  The most recent available population estimates are
obtained from the Governor's Office of Planning and Budget.

b.  The total pediatric population figures for the State are
identified.  Pediatric means under the age of 18.

c.  Pediatric population figures are identified for each
county.

d.  The total number of pediatric beds available is
multiplied by the county's percentage of the state's total
pediatric population.  This will determine the number of
allocated pediatric beds for each county.

e.  Each catchment area's individual county numbers are
added to determine the total number of pediatric beds
allocated to a catchment area.  This fractional number is
rounded to the nearest whole bed.

5.  In accordance with UCA 62A-15-612(6), the Board
shall periodically review and make changes in the formula as
necessary.

6.  Applying the formula.

a.  Adjustments of pediatric beds, as the formula is
applied, shall become effective at the beginning of the new
fiscal year.

b.  The Division of Substance Abuse and Mental Health,
as staff to the Board, is responsible to calculate pediatric bed
allocation as directed by the Board or as required by statute.

c.  Each local mental health authority will be notified of
changes in pediatric bed allocation.

7.  The number of allocated pediatric beds shall be
reviewed and adjusted as necessary or at least every three
years as required by statute.

8.  A local mental health authority may sell or loan its
allocation of adult beds to another local mental health
authority.

R523-1-17.  Medication Procedures for Children, Legal
Authority.

(1)  The Division of Substance Abuse and Mental Health
hereby establishes due process procedures for children prior
to the administration of antipsychotic medication, pursuant to
Section 62A-15-704(3)(a)(i).

(a)  This policy applies to persons under the age of 18
who are committed to the physical custody of a local mental
health authority and/or committed to the legal custody of the
Division of Substance Abuse and Mental Health.

(b)  Antipsychotic medication means any antipsychotic
agent usually and customarily prescribed and administered in
the chemical treatment of psychosis.

(c)  A legal custodian is one who has been appointed by
the Juvenile Court and may include the Division of Child and
Family Services, the Division of Juvenile Justice Services,
and the Division of Substance Abuse and Mental Health.

(d)  A legal guardian is one who is appointed by a
testamentary appointment or by a court of law.

(e)  A person under the age of 18 may be treated with
antipsychotic medication when, as provided in this section,
any one or more of the following exist:

(i)  The child and parent/legal guardian/legal custodian
give consent.

(ii)  The child or the parent/legal guardian/legal
custodian does not give consent, but a Neutral and Detached
Fact Finder determines that antipsychotic medication is an
appropriate treatment.

(iii)  The medication is necessary in order to control the
child's dangerous behavior and it is administered for an
exigent circumstance according to this rule.

(f)  A local mental health authority has the obligation to
provide a child and parent/legal guardian/legal custodian with
the following information when recommending that the child
be treated with antipsychotic medications:

(i)  The nature of the child's mental illness.
(ii)  The recommended medication treatment, its

purpose, the method of administration, and dosage
recommendations.

(iii)  The desired beneficial effects on the child's mental
illness as a result of the recommended treatment.

(iv)  The possible or probable mental health
consequences to the child if recommended treatment is not
administered.

(v)  The possible side effects, if any of the recommended
treatment.

(vi)  The ability of the staff to recognize any side effects
which may actually occur and the possibility of ameliorating
or abating those side effects.

(vii)  The possible, if any, alternative treatments
available and whether those treatments are advisable.

(viii)  The right to give or withhold consent for the
proposed medication treatment.

(ix)  When informing a child and his/her parent/legal



UAC (As of April 1, 2005) Printed:  June 14, 2005 Page 84

guardian/legal custodian that they have the right to withhold
consent the staff must inform them that the mental health
authority has the right to initiate a medication hearing and
have a designated examiner determine whether the proposed
treatment is necessary.

(g)  The child and parent/legal guardian/legal custodian
shall then be afforded an opportunity to sign a consent form
stating that they have received the information under
subsection F of this section, and that they consent to the
proposed medication treatment.

(h)  If either the child or parent/legal guardian/legal
custodian refuses to give consent, the mental health authority
may initiate a medication hearing in accordance with
subsection J of this rule.

(i)  Antipsychotic medication may be administered under
the following exigent circumstances:

(i)  A qualified physician has determined and certifies
that he/she believes the child is likely to cause injury to
him/herself or to others if not immediately treated.  That
certification shall be recorded in the Physician's Orders of the
child's medical record and shall contain at least the following
information:

(A)  A statement by the physician that he/she believes the
child is likely to cause injury to himself/herself or others if
not immediately restrained and provided medication
treatment.

(B)  The basis for that belief (including a statement of
the child's behaviors).

(C)  The medication administered.
(D)  The date and time the medication was begun.
(j)  Involuntary treatment in exigent circumstances may

be continued for 48 hours, excluding Saturdays, Sundays, and
legal holidays.  At the expiration of that time period, the child
shall not be involuntarily treated unless a Notice to Convene a
Medication Hearing has been prepared and provided to the
child pursuant to the provision of subsection K of this section.

(k) If the child and/or parent/legal guardian/legal
custodian refuse to give consent the treating staff may request
a medication hearing be held to determine if medication
treatment is appropriate.

(i)  The treating physician shall document in the child's
medical record, the child's diagnosis, the recommended
treatment, the possible side effects of such treatment, the
desired benefit of such treatment, and the prognosis.

(ii)  The treating staff shall complete a Request to
Convene a Medication Hearing form and submit it to the
Director/Designee of the local mental health authority who
will contact a Neutral and Detached Fact Finder and set a date
and time for the hearing.  The child and parent/legal
guardian/legal custodian shall be provided notice of the
medication hearing and the hearing shall be set as soon as
reasonably possible after a request has been made, but no
sooner than 24 hours of notification being provided to the
child and parent/legal guardian/legal custodian.

(iii)  Prior to the hearing, the Neutral and Detached Fact
Finder is provided documentation regarding the child's mental
condition, including the child's medical records, physician's
orders, diagnosis, nursing notes, and any other pertinent
information.

(l)  Medication hearings shall be conducted by a Neutral
and Detached Fact Finder, shall be heard where the child is
currently being treated, and shall be conducted in an informal,
non-adversarial manner as to not have a harmful effect upon
the child.

(i)  The child has the right to attend the hearing, have an
adult informant (parent/legal guardian/legal custodian/foster
parent, etc.) present, and to ask pertinent questions.  Other
persons may attend the hearing if appropriate.

(ii)  The Neutral and Detached Fact Finder shall begin

each medication hearing by explaining the purpose and
procedure of the hearing to the child, parent/legal
guardian/legal custodian, and any other persons present.

(iii)  The Neutral and Detached Fact Finder will review
the child's current condition and recommended course of
treatment.

(iv)  The child, parent/legal guardian/legal custodian,
and others present shall then be afforded an opportunity to
comment on the issue of medication treatment.

(v)  Following the review of the case and hearing of
comments, the Neutral and Detached Fact Finder shall render
a decision.

(vi)  If needed the Neutral and Detached Fact Finder may
ask everyone to leave the room to allow him/her time to
deliberate.

(m)  The Neutral and Detached Fact Finder may order
medication treatment of a child if, after consideration of the
record and deliberation, the Neutral and Detached Fact Finder
finds that the following conditions exist:

(i)  The child has a mental illness; and
(ii)  The child is gravely disabled and in need of

medication treatment for the reason that he/she suffers from a
mental illness such that he/she (a) is in danger of serious
physical harm resulting from a failure to provide for his
essential human needs of health or safety, or (b) manifests
severe deterioration in routine functioning evidenced by
repeated and escalating loss of cognitive or volitional control
over his/her actions and is not receiving such care as is
essential for his/her health safety; and/or

(iii)  Without medication treatment, the child poses a
likelihood of serious harm to him/herself, others, or their
property.  Likelihood of serious harm means either (a)
substantial risk that physical harm will be inflicted by an
individual upon his/her own person, as evidenced by threats
or attempts to commit suicide or inflict physical harm on
one's own self, or (b) a substantial risk that physical harm will
be inflicted by an individual upon another, as evidenced by
behavior which has caused such harm or which placed
another person or persons in reasonable fear of sustaining
such harm, or (c) a substantial risk that physical harm will be
inflicted by an individual upon the property of others, as
evidenced by behavior which has caused substantial loss or
damage to the property of others; and

(iv)  The proposed medication treatment is in the
medical best interest of the patient, taking into account the
possible side effects as well as the potential benefits of the
treatment; and

(v)  The proposed medication treatment is in accordance
with prevailing standards of accepted medical practice.

(n)  The basis for the decision is supported by adequate
documentation.  The Neutral and Detached Fact Finder shall
complete and sign a Medication Hearing form at the end of
the hearing.  A copy shall be provided to the child and/or
parent/legal guardian/legal custodian.

(o)  A child and/or parent/legal guardian/legal custodian
may appeal the decision of a Neutral and Detached Fact
Finder according to the following process, by submitting a
written appeal to the Director/Designee of the Local Mental
Health Authority providing treatment to the child, within 24
hours (excluding Saturdays, Sundays, and legal holidays) of
the initial hearing.

(i)  Upon receipt of the appeal, a panel consisting of two
physicians and a non-physician licensed professional (RN,
LCSW, PhD, etc.) shall be assigned to hear the appeal.

(ii)  The panel shall review the available documentation
and make a decision within 48 hours (excluding Saturdays,
Sundays, and legal holidays) of the date of the appeal.

(iii)  A written decision from the panel shall be provided
to the child, the child's parent/legal guardian/legal custodian,
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the local mental health authority providing treatment to the
child, and any other appropriate party.

(p)  In the event that a significant medication change is
proposed, the child and/or parent/legal guardian/legal
custodian shall be provided an opportunity to give consent in
accordance to subsection F of this section.  If the child and
parent/legal guardian/legal custodian refuse to give consent, a
medication hearing may be initiated in according with
subsection K of this section.

(q)  Medication treatment ordered pursuant to subsection
P of this section may continue after the initial hearing
according to the following process:

(i)  A Neutral and Detached Fact Finder shall review the
case within 180 days of the initial hearing.

(ii)  The Neutral and Detached Fact Finder shall review
the medical record before rendering a decision to continue
medication treatment.

(iii)  The Neutral and Detached Fact Finder may order
continued medication treatment if he/she finds the following
conditions are met:

(A)  The child is still mentally ill; and
(B)  Absent continued medication treatment, the child

will suffer severe and abnormal mental and emotional distress
as indicated by recent past history, and will experience
deterioration in his/her ability to function in the least
restrictive environment, thereby making him/her a substantial
danger to him/herself or others, and

(C)  The medication treatment is in the medical best
interest of the patient, taking into account the possible side
effects as well as the potential benefits of the treatment; and

(D)  The medication treatment is in accordance with
prevailing standards of accepted medical practice.

(iv)  If the neutral and Detached Fact Finder approves
continued medication treatment, he/she shall complete a
Review of Continued Medication form, which shall be placed
in the child's medical record. A copy shall be provided to the
child and/or parent/legal guardian/legal custodian.

(v)  At the end of 12 months, the case shall again be
reviewed as outlined in this subsection (Q), and shall be
reviewed every 6 months while the course of treatment is
being administered.

R523-1-18.  Psychosurgery and Electroshock Therapy
Procedures for Children, Legal Authority.

(1)  By this rule, the Division of Substance Abuse and
Mental Health establishes the following due process
procedure for children prior to their being administered
psychosurgery or electroshock therapy as provided by Section
62A-15-704(3)(a)(ii).

(a)  This policy applies to persons under the age of 18
who are committed to the physical custody of a local mental
health authority and/or committed to the legal custody of the
Division of Substance Abuse and Mental Health.  The
following terms are herein defined:

(b)  ECT means electroconvulsive therapy.
(c)  A Legal Custodian means a person who is appointed

by the juvenile court.  Such a person may have been selected
from the Division of Child and Family Services, the Division
of Juvenile Justice Services, or the Division of Substance
Abuse and Mental Health.

(d)  A Legal Guardian means a person who holds a
testamentary appointment or is appointed by a court of law.

(e)  Psychosurgery means a neurosurgical intervention to
modify the brain to reduce the symptoms of a severely ill
psychiatric patient.

(f)  A local mental health authority has the obligation to
provide a child and parent/legal guardian/legal custodian with
the following information when recommending that the child
be treated with ECT or Psychosurgery:

(i)  The nature of the child's mental illness;
(ii)  The recommended ECT/Psychosurgery treatment, its

purpose, the method of administration, and recommended
length of time for treatment;

(iii)  The desired beneficial effects on the child's mental
illness as a result of the recommended treatment

(iv)  The possible or probable mental health
consequences to the child if recommended treatment is not
administered

(v)  The possible side effects, if any, of the
recommended treatment

(vi)  The ability of the staff to recognize any side effects,
should any actually occur, and the possibility of ameliorating
or abating those side effects

(vii)  The possible, if any, alternative treatments
available and whether those treatments are advisable

(viii)  The right to give or withhold consent for the
proposed ECT/psychosurgery.

(ix)  When informing a child and his/her parent/legal
guardian/legal custodian they have the right to withhold
consent, the local mental health authority must inform them
that regardless of whether they give or withhold consent, a
due process procedure will be conducted before two
designated examiners to determine the appropriateness of
such treatment.

(g)  The child and parent/legal guardian/legal custodian
shall then be afforded an opportunity to sign a consent form
stating that they have received the information listed in
subsection E of this section, and that they consent or do not
consent to the proposed treatment.

(h)  If the parent/legal guardian/legal custodian refuses
to consent to ECT/psychosurgery, the local mental health
authority shall consider a treatment team dispositional review
to determine whether the child is appropriate for treatment
through their services.

(i)  Regardless of whether the child or parent/legal
guardian/legal custodian agrees or disagrees with the
proposed ECT/psychosurgery, a due process procedure shall
be conducted before the treatment can be administered.

(j)  A physician shall request ECT or psychosurgery for a
child by completing a Request to Treat With ECT or
Psychosurgery form and submitting to the Director/Designee
of the Local Mental Health Authority providing treatment.

(k)  Upon receipt of the request, the Director/Designee
shall contact two Designated Examiners, one of which must
be a physician, and set a date and time for an
ECT/Psychosurgery Hearing.

(l)  The child and parent/legal guardian/legal custodian
shall be provided notice of the hearing.

(m)  Prior to the hearing, the two designated examiners
shall be provided documentation regarding the child's mental
condition, including the child's medical records, physician's
orders, diagnosis, nursing notes, and any other pertinent
information.  The attending physician shall document his/her
proposed course of treatment and reason(s) justifying the
proposal in the medical record.

(n)  ECT/psychosurgery hearings shall be conducted by
two Designated Examiners, one of whom is a physician,
Hearings shall be held where the child is currently being
treated, and shall be conducted in an informal, non-
adversarial manner as to not have a harmful effect upon the
child.

(i)  The child has the right to attend the hearing, have an
adult informant (parent/legal guardian/legal custodian/foster
parent, etc.) present, and to ask pertinent questions.

(ii)  If the child or others become disruptive during the
hearing, the Designated Examiners may request that those
persons be removed.  The hearing shall continue in that
person's absence.
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(iii)  The hearing shall begin with the child, parent/legal
guardian/legal custodian, and any others being informed of
the purpose and procedure of the hearing.

(iv)  The record shall be reviewed by the Designated
Examiners and the proposed treatment shall be discussed.

(v)  The child, parent/legal guardian/legal custodian, and
others present shall be afforded an opportunity to comment on
the issue of ECT or psychosurgery.

(vi)  Following the review of the case and the hearing of
comments, the Designated Examiners shall render a decision

(vii)  If needed the Designated Examiners may ask
everyone to leave the room to allow them time to deliberate.

(o)  The Designated Examiners may order ECT or
psychosurgery if, after consideration of the record and
deliberation, they both find that the following conditions
exist:

(i)  The child has a mental illness as defined in the
current edition of the Diagnostic and Statistical Manual of the
American Psychiatric Association (DSM); and

(ii)  The child is gravely disabled and in need of ECT or
Psychosurgery for the reason that he/she suffers from a mental
illness such that he/she (a) is in danger of serious physical
harm resulting from a failure to provide for his essential
human needs of health or safety, or (b) manifests severe
deterioration in routine functioning evidenced by repeated
and escalating loss of cognitive or volitional control over
his/her actions and is not receiving such care as is essential
for his/her health safety; and/or

(iii)  Without ECT or psychosurgery, the child poses a
likelihood of serious harm to self, others, or property.
Likelihood of serious harm means either

(A)  substantial risk that physical harm will be inflicted
by an individual upon his/her own person, as evidenced by
threats or attempts to commit suicide or inflict physical harm
on one's own self, or

(B)  a substantial risk that physical harm will be inflicted
by an individual upon another, as evidenced by behavior
which has caused such harm or which has placed another
person or persons in reasonable fear of sustaining such harm,
or

(C)  a substantial risk that physical harm will be inflicted
by an individual upon the property of others, as evidenced by
behavior which has caused substantial loss or damage to the
property of others; and

(iv)  The proposed treatment is an appropriate and
accepted method of treatment for the patient's mental
condition; and

(v)  The proposed medication treatment is in accordance
with prevailing standards of accepted medical practice.

(p)  The basis for the decision shall be supported by
adequate documentation.  The Designated Examiners shall
complete and sign an ECT or Psychosurgery form at the end
of the hearing.  A copy of the decision shall be provided to
the child and/or parent/legal guardian/legal custodian.

(q)  The child and/or parent/legal guardian/legal
custodian may request a second opinion of a decision to treat
with ECT or psychosurgery by filing a Request for a Second
Opinion form with the Clinical Director/designee of the
Division of Substance Abuse and Mental Health within 24
hours (excluding Saturdays, Sundays, and legal holidays) of
the initial hearing.

(r)  ECT or psychosurgery may be commenced within 48
hours of the decision by the Designated Examiners, if no
request for a second opinion is made.  If a request is made,
treatment may be commenced as soon as the Clinical
Director/designee physician renders his/her decision if he/she
agrees with the decision.

(s)  Upon receipt of a Request, the Clinical
Director/designee will review the record, consult with

whomever he/she believes is necessary, and render a decision
within 48 hours (excluding Saturdays, Sundays, and legal
holidays) of receipt of the Request.  The Clinical
Director/designee shall sign a Second Opinion for Decision to
Treat with ECT/Psychosurgery form which is placed in the
child's record.  A copy shall be provided to the child and the
parent/legal guardian/legal custodian prior to the
commencement of treatment.

(t)  If a child has been receiving ECT treatment and
requires further treatment than that outlined in the original
ECT plan, the procedures set forth in subsections F through S
of this section shall be followed before initiating further
treatment.

R523-1-19.  Prohibited Items and Devices on the Grounds
of Public Mental Health Facilities.

(1)  Pursuant to the requirements of Subsection 62A-12-
202 (9), and Sections 76-10-523.5, 76-8-311.1, and 76-8-
311.3, all facilities owned or operated by community mental
health centers that have any contracts with local mental health
authority and/or the Utah State Division of Substance Abuse
and Mental Health are designated as secure areas.
Accordingly all weapons, contraband, controlled substances,
implements of escape, ammunition, explosives, spirituous or
fermented liquors, firearms, or any other devices that are
normally considered to be weapons are prohibited from entry
into community mental health centers.  There shall be a
prominent visual notice of secure area designation.  Law
enforcement personnel are authorized to carry firearms while
completing official duties on the grounds of those facilities.

R523-1-20.  Family Involvement.
(1)  Each mental heath authority shall annually prepare

and submit to the Division of Substance Abuse and Mental
Health a plan for mental health funding and service delivery
(17A-3-602(4)(b), (62A-15-109). Included in the plan shall
be a method to educate families concerning mental illness and
to promote family involvement when appropriate, and with
patient consent, in the treatment program of a family member.

(2)  The State Division of Substance Abuse and Mental
Health will monitor for compliance as part of the annual
quality of care site visits (62A-15-1003).

R523-1-21.  Declaration for Mental Health Treatment.
(1)  The State Division of Substance Abuse and Mental

Health will make available information concerning the
declaration for mental health treatment (62A-15-1003).
Included will be information concerning available assistance
in completing the document.

(2)  Each local mental health center shall have
information concerning declarations for mental health
treatment. Information will be distributed with consumer
rights information at the time of intake. (R523-1-8)

(3)  Utah State Hospital will provide information
concerning the declaration for mental health treatment at the
time of admittance to the hospital.

(4)  Consumers who choose to complete a declaration for
mental health treatment may deliver a copy to their mental
health therapist, to be included as part of their medical record.

R523-1-22.  Rural Mental Health Scholarship and Grants.
The State Division of Substance Abuse and Mental

Health hereby establish by rule an eligibility criteria and
application process for the recipients of rural mental health
scholarship funds, pursuant to the requirements of Section
62A-15-103.

(1)  Eligibility criteria. The following criteria must be
met by an applicant to qualify for this program.

(a)  An applicant must be a current employee at an
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eligible Employment Site or have a firm commitment from an
Eligible Employment Site for full time employment.  Any
sites that provide questionable or controversial mental health
and /or substance abuse treatment methodologies will not be
approved as eligible employment sites.  Eligible Employment
sites must be one of the following:

(i)  Primary Employment Sites are community mental
health centers and/or substance abuse providers that receive
federal funds through a contract with the Division to provide
mental health or substance treatment services.

(ii)  Secondary Employment Sites are mental health or
substance abuse providers that are licensed to provide mental
health/substance treatment services by the Utah Division of
Occupational and Professional Licensing, and serve more
than 75% of Utah residents in their programs.

(b)  An applicant must also agree to work in a designated
eligible underserved rural area.  Underserved rural areas must
be classified as a Health Professional Shortage Areas (HPSA).
The State Division of Substance Abuse and Mental Health
can be contacted for a current list of HPSA sites.

(c)  For Scholarship Grants; show registration in a course
leading to a degree from a educational institution in the
United States or Canada that will qualify them to receive
licensure in Utah as a Mental Health Therapist s defined in
Section 62A-13-102(4).

(d)  For Loan Repayment Grants; show the amount of
loans needing repayment, verify that the loans are all current,
licensure as a Mental Health Therapist as defined in Section
62A-13-102(4).

(2)  Grants.  Two types of grants are available to eligible
applicants.

(a)  A loan Repayment Grant is to repay bona fide loans
for educational expenses at an institution that provided
training toward an applicant's degree, or to pay for the
completion of specified additional course work that meets the
educational requirements necessary for licensure as a Mental
Health Therapist.

(b)  A Scholarship is to pay for current educational
expenses from an Educational Program that meets the
educational requirements necessary for licensure as a Mental
Health Therapist, at a school within the United States.

(3)  Funding.  Grants for applicants will be based upon
the availability of funding the matching of community needs
(i.e., how critical the shortage of Mental Health Therapists),
the applicant's field of practice, and requested employment
site. Primary employment sites are given priority over
secondary employment sites.

(a)  The award for each applicant may not exceed $5,000
per person.  The Division will notify the grantee of the award
amount.  Exceptions in the amount of the award may be made
due to unique circumstances as determined by the Division.

(b)  An applicant may receive multiple awards, as long as
the total awards do not exceed the recommended amount of
$5,000, unless the Division approves an exception.

(4)  Grantee obligation.
(a)  The service obligation for applicants consists of 24

continuous months of full time (40) hours per week)
employment as a Mental Health Therapist at an approved
eligible employment site.  The Division may change this
service obligation if the Division Director determines that due
to unforeseen circumstances, the completion of the obligation
would be unfair to the recipient.

(b)  Failure to finish the education program or complete
the service obligation results in a repayment of grant funds
according to Section-62A13-108.

(5)  Application forms and instructions for grants or
scholarships can be obtained from the Division of Substance
Abuse and Mental Health, 120 North 200 West, Room 209,
Salt Lake City, Utah.  Only complete applications supported

by all necessary documents will be considered.  All applicants
will be notified in writing of application disposition with in
60 days.  A written appeal may be made to the Division
Director within 30 days from the date of notification.

KEY:  bed allocations, due process, prohibited items and
devices, fees
March 7, 2005 62A-12-102
Notice of Continuation December 11, 2002 62A-12-104

62A-12-209.6(2)
62A-12-283.1(3)(a)(i)

62A-12-283.1(3)(a)(ii)
62A-15-612(2)
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R527.  Human Services, Recovery Services.
R527-40.  Retained Support.
R527-40-1.  Retained Support.

1.  The term Retained Support refers to a situation in
which an obligee who has assigned support rights to the state
has received child support but failed to forward the
payment(s) to ORS.

2.  The agent will refer the case to the appropriate child
support team with the evidence to support the referral.

3.  In computing the amount owed, the obligee will be
given credit for the $50 pass-through payment for any months
prior to March, 1997, in which support was retained by the
client.  For example, if the obligee received and kept a
support payment of $200 in February, 1997, the referral will
be made as a $150 debt.  For support payments retained on or
after March 1, 1997, no credit shall be given because there
will be no pass-through payments for support payments made
after February 28, 1997.

KEY:  child support
March 14, 2005 62A-11-107
Notice of Continuation January 6, 2005 62A-11-304.1

62A-11-307.1(3)
62A-11-307.2(3)
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R527.  Human Services, Recovery Services.
R527-255.  Substantial Change in Circumstances.
R527-255-1.  Substantial Change in Circumstances.

1.  A parent may request a less than three year review of
a support order based on an alleged substantial change in
circumstances.  For the request to be complete, the parent
must provide documentation of the alleged change at his/her
own expense.

2.  If the change in circumstances is projected to be
temporary, defined as less than 12 months in duration, the
office shall not initiate proceedings to adjust the award.

3.  If the change in circumstances is projected to be long
term or permanent, defined as 12 months or more in duration,
the office shall initiate proceedings to adjust the award
pursuant to Sections 78-45-7.2 through 78-45-7.21.

KEY:  child support
March 14, 2005 78-45-7 through 78-45-7.21
Notice of Continuation September 11, 2002 62A-11-320.5

62A-11-320.6
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R539.  Human Services, Services for People with
Disabilities.
R539-2.  Service Coordination.
R539-2-1.  Purpose.

(1)  The purpose of this rule is to provide standards for
the Division service system, including planning, developing
and managing an array of services for Persons with
disabilities and their families throughout the state as required
by Subsection 62A-5-103(1).

R539-2-2.  Authority.
(1)  This rule establishes standards as required by

Subsection 62A-5-103(1).

R539-2-3.  Definitions.
(1)  Terms used in this rule are defined in Section 62A-5-

101 and R539-1-3.
(2)  In addition:
(a)  "Quality Assurance" means the Family, Provider,

and Division management's role to assure accountability in
areas of fiscal operations, health, safety, and contract
compliance.

(b)  "Quality Improvement" means the Provider's role to
evaluate and improve the internal delivery of services.

(c)  "Quality Enhancement" means the Division and the
Team members' role in supporting a Person to experience
personal life satisfaction in accordance with the Person's
preferences.

R539-2-4.  Waiting List.
(1)  Pursuant to Subsection 62A-5-102(3), the Division

shall determine a Person's eligibility for service, followed by a
determination of that Person's priority relative to others who
are also eligible.  Each region shall use a standardized Needs
Assessment to score and prioritize the Person's level of need.
Persons with the highest scores shall receive support first.
The Support Coordinator shall assess with the Person the
array of services that may be needed.  If funding is not
immediately available, the Person shall be placed on a waiting
list for support.  Persons who have been determined eligible
for the Division's Medicaid Waivers can choose to wait for
Division Support services or seek services available through
Medicaid in an approved facility.

(2)  If the Person requires, and could use, support
services on the day of intake, the Person has an immediate
need; otherwise, the Person has a future need.

(3)  A Needs Assessment Form 2-2 shall be completed
for all Persons with an immediate need for support services.
The Needs Assessment calculates the score of each Person by
using the following criteria:

(a)  severity of the disabling condition;
(b)  needs of the Person and/or family;
(c)  length of time on the waiting list, if applicable;
(d)  appropriate alternatives available; and
(e)  other factors determined by the Region to reflect

accurately on the Person's need:
(i)  family composition;
(ii)  skills and stress of primary caregiver;
(iii)  finances and insurances;
(iv)  ability to be self-directing;
(v)  special medical needs;
(vi)  problem behaviors;
(vii)  protective service issues;
(viii)  resources/supports needed;
(ix)  projected deterioration issues; and
(x)  time on immediate need waiting list.
(4)  The Region Needs Assessment Committee

determines the Person's score, rank orders the scores, and
enters the Person's name and score on the statewide waiting

list.
(5)  A Person's ranking may change if the Person's needs

change or as Needs Assessments are completed for new
Applicants.

(6)  No age limitations apply to a Person placed on the
waiting list for community living support or family support.

R539-2-5.  Person-Centered Process.
(1)  The Division supports Person-Centered Planning,

which includes assessing, planning, implementing, and
evaluating.  This process shall have an individualized focus
and incorporates the principles of Person-Centered Planning,
self-determination, informed choice, and equity.  Input from
the Person and the Person's Team should guide and direct this
process.

(a)  The Person's Team shall work with the Person to
identify goals.

(i)  The Person receiving supports determines the
membership of the Team, which shall include the Support
Coordinator.

(ii)  The Team meets at least annually (within twelve
months of last meeting), or more often as the Person or other
members of the Team determine necessary.

(b)  The Person, Provider, and Family shall assess, plan,
implement, and evaluate goals and supports for which they
are responsible, as agreed upon and listed on Division Form
1-16 in the planning meeting.

(c)  The Team shall decide the level of detail required to
describe the actions involved in the assessing, planning,
implementing, and evaluating needs for the supports based on
the experience and expertise of the staff providing the
Person's supports.  The use of the philosophical Person-
Centered Planning approach shall be demonstrated and
documented in the Person's file.

(d)  Any interested party who believes that Person-
Centered Planning is not being implemented as outlined or
receives a request from the Person, should contact the
Support Coordinator immediately to resolve the issue
informally, as per R539-2-8 Conflict Resolution, and, if
necessary, through the administrative hearing process
outlined in R539-3-8 Notice of Agency Action and
Administrative Hearings.

R539-2-6.  Entry Into and Movement Within Service
System.

(1)  The Division shall assure that an appropriate choice
of supports and Providers exist for Persons entering or
moving within the support system in accordance with
Subsections 62A-5-103(1) and 62A-5-103(12).  The Division
shall coordinate, approve, and oversee all out-of-home
placements.

(2)  Entry into Division-funded supports:
(a)  Once a Person's application for waiver services is

processed by the Division, the Person is referred to the local
financial eligibility office.

(b)  Prior to the provision of community living supports,
a Person may be required to complete a medical examination
and, if under the age of 18, provide a current immunization
record.

(c)  Admission to Division programs from a nursing
facility will be coordinated by the Region office with the
Person, the nursing facility social worker, the Support
Coordinator, and the prospective Provider.

(d)  The Division shall provide Persons with a choice of
Providers by:

(i)  sending Providers notice and invitation to submit
offers to provide services via use of Division Form 1-6; and

(ii)  assisting the Person to make an informed choice of
Provider.
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(e)  Interested Providers may schedule and coordinate a
service entry meeting that involves the Person, the
Representative, Support Coordinator, and invited guests, (i.e.,
Developmental Center staff, school representative, and
Division staff).  The meeting should be held at the prospective
site of placement whenever possible.

(f)  The Provider shall submit an acceptance or denial
letter within ten business days of the service entry meeting to
the Support Coordinator and the Person. An acceptance letter
shall include a written description of the following:

(i)  services to be provided;
(ii)  location of the service;
(iii)  name and address of the primary care physician, or

other medical specialists, including, for example, neurologist
or dentist;

(iv)  a training and in-service schedule for the staff to
meet with the Person;

(v)  proposed date services will begin; and
(vi)  agreed upon rate and level of support.
(g)  The physical move of the Person shall be the

responsibility of the Provider who is accepting the Person.
(h)  The Division shall send the Person's information to

the Provider five business days prior to the move.
(3)  Any Team Member may initiate a request to change

Provider or Developmental Center residence by asking the
Support Coordinator to arrange a meeting.

(4)  If a Person requests a change of Provider, the
Support Coordinator shall arrange a discharge meeting that
provides a ten-business-day written notice to the Person,
present Provider, Support Coordinator, and receiving
Provider.

(a)  The present Provider may request the opportunity to
make changes in the existing relationship to address the
concerns that initiated the discharge meeting.

(b)  The Region Director shall make the final decision
concerning the discharge if the parties cannot come to
agreement.

(5)  A Provider initiated request for discharge of a
Person shall require 90 calendar days prior notification to the
Person and the Division.

(6)  Emergency Services Management Committee
(ESMC):

(a)  An Emergency Services Management Committee
chairperson shall be appointed by the Division Director.
Membership shall include:

(i)  Division Specialists;
(ii)  a representative from each Region who is skilled in

crisis intervention and knowledgeable of local resources;
(iii)  a representative from the Developmental Center;

and
(iv)  others as appointed by the Division Director.
(b)  The Emergency Services Management Committee

shall ensure that Persons are placed in the least restrictive
most appropriate living situation as per Sections 62A-5-302
through 62A-5-312 and Subsection 62A-5-402(2)(a).
Exceptions to the statute requiring children under age 11 to
live only in family-like environments, as per Section 62A-5-
403, require Emergency Services Management Committee
review and recommendation to the Division Director for final
written approval.

R539-2-7.  Quality Management Procedures.
(1)  The Division will oversee the three distinct

functional roles of quality management, which are Quality
Assurance, Quality Improvement, and Quality Enhancement.

(a)  Necessary quality assurances are specified by
contract with the Division.  The Division may work with other
offices and bureaus of the Department of Human Services and
the Department of Health to assure quality.

(b)  Providers are responsible to develop and implement
an internal quality management system, which shall:

(i)  Evaluate the Provider's programs; and
(ii)  Establish a system of self-correcting feedback.
(c)  The implementation of the Person's Action Plan

shall be designed to enhance the Person's life.  The Person
and Person's Team shall:

(i)  Identify and document the Person's preferences;
(ii)  Plan how to support the Person's life satisfaction;

and
(iii)  Implement the plan with supports from the

Division, such as;
(A)  Technical Assistance, which involves training,

mentoring, consultation, and referral through Division staff.
(B)  Quality Enhancement Resource Brokerage, which

involves identification and compilation of community
resources, including other consumers and families, and
referral to and prior approval of payment for these supports.

(C)  Consumer empowerment, which involves rights
education, leadership training.

(D)  Team and System Process Enhancement, which
involves facilitation and negotiation training, community
education, and consumer satisfaction surveys.

(2)  The Division shall evaluate the Person's satisfaction
and statistical statewide system indicators of life
enhancement.

(3)  Division staff shall promote enhancement of the
Person's life; support improvement efforts undertaken by
Providers, Persons, and families; and assure accountability.

R539-2-8.  Request for New Support Coordinator.
(1)  A Person may request a new Support Coordinator by

submitting a written request to the Region Office Supervisor.

KEY:  services, people with disabilities
March 12, 2005 62A-5-102

62A-5-103
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R539.  Human Services, Services for People with
Disabilities.
R539-3.  Rights and Protections.
R539-3-1.  Purpose.

(1)  The purpose of this rule is to support Persons in
exercising their rights as Persons receiving funding from the
Division.  The procedures of this rule constitute the minimum
rights for Persons receiving Division funded services and
supports.

R539-3-2.  Authority.
(1)  This rule establishes procedures and standards for

the protection of Persons' constitutional liberty interests as
required by Subsection 62A-5-103(4)(b).

R539-3-3.  Definitions.
(1)  Terms used in this rule are defined in Section 62A-5-

101 and R539-1-3.

R539-3-4.  Human Rights Committee.
(1)  This rule applies to the Division, Persons funded by

the Division, Providers, Providers' Human Rights
Committees, and the Division Human Rights Council.

(2)  All Persons shall have access to a Provider Human
Rights Committee with the exception of the following:

(a)  Persons receiving physical disabilities services.
(b)  Families using the Self-Administered Model.
(c)  Persons receiving only family supports or respite.
(3)  The Provider Human Rights Committee approves the

services agencies provide relating to rights issues, such as
rights restrictions and the use of intrusive behavior supports.
In addition, the Committee provides recommendations
relating to abuse and neglect prevention, rights training, and
supporting people in exercising their rights.

(4)  Any interested party may request that the rights of a
Person be reviewed by a Provider Human Rights Committee
by contacting the Person's Provider agency verbally or in
writing.

(5)  Any interested party may request an appeal of the
Provider Human Rights Committee decision by sending a
request to the Division, 120 North 200 West #411, SLC UT
84103.  The Division shall make a decision whether there will
be a review and shall notify the Person, Provider, and Support
Coordinator concerning the decision within eight business
days.  The notification shall contain a statement of the issue to
be reviewed and the process and timeline for completing the
review.

R539-3-5.  Representative Payee Services.
(1)  Unless a Person voluntarily signs the Division

Voluntary Financial Support Agreement Form 1-3 or a
Provider Human Rights Committee has approved restriction
on the use and access to personal funds, the Person shall have
access to and control over such funds.

(2)  The Representative Payee shall follow all Social
Security Administration requirements outlined in
20CFR416.601-665.

(3)  The Division shall review Provider records for a
sample of Representative Payee files on an annual basis.

(4)  If the Department does not have guardianship or
conservatorship and the Division has not been named as
Representative Payee by the Social Security Administration,
the Person may sign a Voluntary Financial Support
Agreement, Division Form 1-3, allowing the Department to
act as Representative Payee.

(5)  If the Division is acting as the Representative Payee
for a Person, the Division may initiate termination of a
Representative Payee relationship through written notification
to the Person and the funding agency.

(a)  The Division shall initiate termination of a
Representative Payee arrangement when:

(i)  a Person with a voluntary arrangement requests
termination of Representative Payee status;

(ii)  a funding agency requests termination of
Representative Payee status;

(iii)  Person with a Representative Payee becomes
ineligible for funding; or

(iv)  a Person moves out of the service area.

R539-3-6.  Personal Property.
(1)  Restrictions to property that are implemented by the

Division or Provider shall be part of a written plan or as an
Emergency Behavior Intervention in accordance with
Division Administrative Rule.  Restrictions shall be approved
by the Team and Provider Human Rights Committee.

R539-3-7.  Privacy.
(1)  Persons shall have privacy, including private

communications (i.e. mail, telephone calls and private
conversations), personal space, personal information, and
self-care practices (i.e. dressing, bathing, and toileting).

(2)  Restrictions to privacy that are implemented by the
Division or Provider shall be part of a written plan and
approved by the Team and Provider Human Rights
Committee.  Circumstances that require assistance in self-care
due to functional limitations do not require a written plan.

R539-3-8.  Notice of Agency Action and Administrative
Hearings.

(1)  Persons have the right to receive adequate written
Notice of Agency Action and to present grievances about
agency action by requesting a formal or informal
administrative hearing in accordance with R497-100 for
Persons receiving non-Waiver services, and R410-14 for
Persons receiving Waiver services.

(2)  Pursuant to Utah Code Annotated, Title 63, Chapter
46b, the Division shall notify a Person in writing before
taking any agency action, such as changes in funding,
eligibility, or services.

(3)  At least 30 calendar days before the Division or the
Region terminates or reduces a Person's services or benefits,
the Division or Region shall send the Person a written Notice
of Agency Action.

(4)  The Notice of Agency Action shall comply with
Subsection 63-46b-3(2)(a) and R497-100-4(2)(a).

(5)  To assist a Person in requesting an administrative
hearing, the Division or Region shall send the Person a
Hearing Request Form 490S when the Division or Region
sends the Notice of Agency Action Form 522.

(6)  To request an informal hearing with the Department
of Human Services for non-waiver services, the Person must
file a Hearing Request Form 490S with the Division within
30 calendar days of the mailing date shown on the Notice of
Agency Action Form 522.

(7)  To request a formal hearing with the Department of
Health for Waiver services, the Person must file the Medicaid
Standard Hearing Request Form with the Division and
Department of Health, Division of Health Care Finance
within 30 calendar days of the mailing date shown on the
Notice of Agency Action Form 522.

(8)  This 30-day deadline for formal and informal
hearings applies regardless of whether the Person also wishes
to participate in the Division's conflict resolution process.

(a)  If the Person files the Hearing Request within ten
calendar days of the mailing date of the Notice of Agency
Action, the Person's services shall continue unchanged during
the formal or informal hearing process.

(b)  If the Person files the Hearing Request Form
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between 11 and 30 calendar days after the mailing date of the
Notice of Agency Action, the Person is entitled to an
administrative hearing, but the Person's services and benefits
shall be discontinued or reduced according to the Notice of
Agency Action during the formal or informal hearing process.

(9)  A Person may file a Request for Hearing Form for a
formal or informal hearing and choose to still participate in
the Division's conflict resolution process prior to the formal
or informal hearing.

(10)  If the Person requests an informal hearing and also
chooses the conflict resolution process, the conflict resolution
process must be completed before the informal hearing can
begin, unless the Person submits a written request to the
Division to end the conflict resolution process prematurely.

R539-3-9.  Participation in Hospice Services.
(1)  Persons expected by their physicians to live fewer

than six months have the right to pursue hospice services as
their choice of end-of-life care.  A Person who is expected by
two physicians to live fewer than six months and who receives
Division funding for services and supports may request to
continue to receive their Division-funded services and
supports while participating in hospice services.

(2)  If a Person has not executed a Durable Power of
Attorney for Health Care and is incapable of making an
informed decision about hospice services or signing a
Hospice Agreement, choices related to end-of-life care shall
be made on behalf of the Person by the Team upon approval
of the Provider Human Rights Committee unless a guardian
has been appointed by the Court with the legal authority to
make end-of-life decisions for the Person.

(3)  If a Person receives Waiver services through the
Division and elects the Medicaid hospice benefit and meets
the program eligibility requirements in accordance with
R414-14A-3, hospice shall become the primary service
delivery program, including the primary case management
program, for the care of the Person.  All other Medicaid
programs serving the Person at the time of hospice election,
including Waivers, shall coordinate with the hospice case
management team to determine the full scope of services that
shall be provided from that point forward.

(a)  Pursuant to R414-14A-7(A), a Person can continue
to receive Division services through the Waiver program that
are necessary to prevent institutionalization, are not
duplicative of services covered by the hospice benefit, and do
not conflict with the hospice plan of treatment.

(b)  The Medicaid hospice benefit shall determine the
actual number of times a Person can revoke and re-elect
hospice services, which hospice Providers and services are
available, and which Waiver services may continue
concurrently with hospice services.

(c)  If the Division wishes to initiate disenrollment of a
Medicaid-funded Person from the Waiver based on the
Person's election of hospice services, it shall be considered an
involuntary disenrollment and will be subject to review and
approval by the Department of Health, Division of Health
Care Finance.

KEY:  people with disabilities, rights
March 12, 2005 62A-5-102

62A-5-103
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R590.  Insurance, Administration.
R590-99.  Delay or Failure to Record Documents and the
Insuring of Properties with the False Appearance of
Unmarketability as Unfair Title Insurance Practices.
R590-99-1.  Authority.

This rule is promulgated pursuant to the general
authority vested in the commissioner by Section 31A-2-
201(2)(3) to make reasonable rules necessary for, or as an aid
to, the effectuation of any provision of the Utah Insurance
Code, and pursuant to the specific authority of Section 31A-
23-302 allowing the commissioner to prescribe a
classification of material inducements constituting unlawful
trade practices, and to define unfair or deceptive acts or
practices prohibited in the business of insurance.

R590-99-2.  Purpose.
Title insurance is designed to provide indemnification

against loss, including a loss resulting from a determination of
unmarketability of the insured's interest in real property.  The
burden of proving any loss, together with the measure of
damages, is the obligation of the insured.  Normally, a claim
of unmarketability of title or a claim involving a "defect, lien
or encumbrance" not excluded from coverage will arise in
connection with a proposed sale or loan requiring a review of
the insured property as to current marketability.  The insured
owner, as a potential seller or borrower, may then be placed in
the position of being forced or coerced into dealing only with
his prior insurer or agent purely as the result of time
constraints in meeting the requirements of his transaction, and
as the only practical alternative to processing his claim and
proving his damage as an insured under his existing coverage.
The commissioner is advised and is aware that, in some
instances, this circumstance has resulted from the intentional
delay, neglect or refusal by insurers, through their agents, to
record or deliver for recording documentation necessary to
support policy insuring provisions, resulting in the false
appearance of unmarketability, in the record only, of property
which would otherwise be marketable.  This practice is
deemed to be an unfair or deceptive act or practice
detrimental to free competition in the business of insurance
and injurious to the public.

R590-99-3.  Definitions.
For the purpose of this rule, the commissioner adopts the

definitions as particularly set forth in Section 31A-1-301 and
in addition the following:

A.  "Document" means any instrument in writing relating
to real property described in any title insurance policy,
contract or commitment, and reasonably required for the
support of the insuring provisions.

B.  "Record" means to cause to be delivered to the
county recorder, or other public official as may be
appropriate, any document in the possession or control of any
title insurance company or title insurance agent for which a
request to record has been made by an insured party.

R590-99-4.  Definition and Classification of Unfair or
Deceptive Practices and Material Inducements.

A.  Any knowing conduct by a title insurance company
or title insurance agent which results in the failure, neglect,
refusal to record, or to obtain for recording, any document
which, unless recorded, results in the apparent
unmarketability of title or a title which may not be insurable
by another insurer, is defined as an unfair or deceptive act or
practice as prohibited by Section 31A-23-302.

B.  The issuance or agreement to issue title insurance, or
the affirmation of current marketability of title, when the
possible recording of documents of title has not occurred, and
the record does not manifest a title which would be insurable

according to generally accepted title insurance standards, is
classified and proscribed as an advantage and material
inducement to obtaining title insurance business as prohibited
under Section 31A-23-302(2)(c)(i).

R590-99-5.  Severability.
If any provision or clause of this rule or the application

of it to any person or circumstance is for any reason held to
be invalid, the remainder of the rule and the application of
this provision to other persons or circumstances may not be
affected by it.

KEY:  insurance law
1994 31A-2-201
Notice of Continuation February 26, 2002 31A-23-302
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R590.  Insurance, Administration.
R590-102.  Insurance Department Fee Payment Rule.
R590-102-1.  Authority.

This rule is adopted pursuant to Subsections 31A-3-
103(2) and (4) which require the commissioner to publish the
schedule of fees approved by the Legislature and to establish
deadlines for payment of each of the various fees.

R590-102-2.  Purpose and Scope.
(1)  The purpose of this rule is to publish the schedule of

fees approved by the legislature, to establish fee deadlines,
and to disclose this information to licensees and the public.

(2)  The rule applies to all persons engaged in the
business of insurance in Utah, to all licensees, to applicants
for licenses, registrations, certificates, or other similar filings
and for services provided by the department for which a fee is
required.

R590-102-3.  Definitions.
For the purposes of this rule the following definitions

will apply.
(1)  "Admitted insurers" include:  fraternal, health, health

maintenance organization, life, limited health plan, motor
club, non-profit health service, property-casualty, and title
insurers.

(2)  "Agency" means:
(a)  a person, other than an individual, including a sole

proprietorship by which a natural person does business under
an assumed name; and

(b)  an insurance organization required to be licensed
under Subsection 31A-23-212(3).

(3)  "Captive insurer" includes association captive,
branch captive, industrial insured captive, pure captive, and
sponsored captive.

(4)  "Deadline" means the date or time imposed by
statute, order, or rule by which:

(a)  a payment must be received by the department
without incurring penalties for late payment or non-payment;
or

(b)  a filing must be received by the department without
incurring penalties for late receipt or non-receipt.

(5)  "Fee" means an amount set by the legislature for
licenses, registrations, certificates, and other filings and
services provided by the Insurance Department.

(6)  "Full-line agency" includes producer, consultant,
independent adjuster, managing general agent, public
adjuster, reinsurance intermediary broker, and third party
administrator.

(7)  "Full-line individual" includes a producer,
consultant, independent adjuster, managing general agent,
public adjuster, reinsurance intermediary broker, and third
party administrator.

(8)  "Limited-line agency" includes bail bond and
limited-line producer.

(9)  "Limited-line individual" includes bail bond agent,
limited-lines producer and customer service representative.

(10)  "Other organizations" include:  home warranty,
joint underwriter, purchasing group, rate service organization,
risk retention group, service contract provider, surplus line
insurer, accredited reinsurer, and trustee reinsurer.

(11)  "Paper filing" means each item of a filing that must
be manually entered into the department's database because it
was submitted by some method such as paper facsimile, or
email rather than submitted electronically when the
department has mandated an electronic filing method.

(12)  "Received by the department" means:
(a)  except as provided in Subsection R590-102-

3(11)(b), the date delivered to and stamped received by the
department, whether delivered in person or electronically; or

(b)  if delivered to the department by a delivery service,
the delivery service's postmark date or pick-up date unless a
statute, rule, or order related to a specific filing or payment
provides otherwise.

R590-102-4.  General Instructions.
(1)  Any fee payable to the department not included in

Subsections R590-102-5 through 14, shall be due when
service is requested, if applicable, otherwise by the due date
on the invoice.  A non-electronic payment fee will be added
to the fee due the department when a payment that can be
made electronically is done through a non-electronic method.

(2)  Payment.
(a)  Checks shall be made payable to the Utah Insurance

Department.  A check that is dishonored in the process of the
collection will not constitute payment of the fee for which it
was issued and any action taken based on the payment will be
voided.  Late fees and other penalties, resulting from the
voided action will apply until proper payment is made.  A
check payment that is dishonored is a violation of this rule.

(b)  Cash payments.  The department is not responsible
for un-receipted cash that is lost or misdelivered.

(c)  Electronic payments.
(i)  Credit Card.  Credit cards may be used to pay any fee

due to the department.  Credit card payments that are
dishonored will not constitute payment of the fee and any
action taken based on the payment will be voided.  Late fees
and other penalties, resulting from the voided action, will
apply until proper payment is made.  A credit card payment
that is dishonored is a violation of this rule.

(ii)  Automated clearinghouse (ACH).  Payers or
purchasers desiring to use this method must contact the
department for the proper routing and transit information.
Payments that are made in error to another agency or that are
not deposited into the department's account will not constitute
payment of the fee and any action taken based on the payment
will be voided.  Late fees and other penalties resulting from
the voided action will apply until proper payment is made.
An ACH payment that is dishonored is a violation of this rule.

(3)  Retaliation.  The fees enumerated in this rule are not
subject to retaliation in accordance with Section 31A-3-401 if
other states or countries impose higher fees.

(4)  Refunds.
(a)  All fees in this rule are non-refundable.
(b)  Overpayments of fees are refundable.
(c)  Requests for return of overpayments must be in

writing.
(5)  Implementation date.
(a)  All fees, except resident and non-resident individual

and agency license renewal fees, are implemented November
1, 2003.

(b)  Resident and non-resident individual and agency
license renewal fees are implemented December 1, 2003.

(6)  A non-electronic processing fee will be assessed for
a particular service if the department has established an
electronic process for that service.  See Section 12 for non-
electronic processing fees.

R590-102-5.  Admitted Insurer Annual License and
Annual Service Fees.

(1)  Annual license fees.
(a)  certificate of authority, initial license application -

due with license application:  $1,002;
(b)  certificate of authority - renewal - due by the due

date on the invoice:  $302;
(c)  certificate of authority - reinstatement - due with

application for reinstatement:  $1,002;
(d)  certificate of authority - amendments - due with

request for amendment:  $252;
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(e)  application for merger, acquisition, or change of
control - Form A, due with filing:  $2,002.  Expenses incurred
for consultant(s) services necessary to evaluate the Form A
will be charged to the applicant and due when billed;

(f)  redomestication filing - due with filing:  $2,002; and
(g)  application for organizational permit for mutual

insurer to solicit applications for qualifying insurance policies
or subscriptions for mutual bonds or contribution notes - due
with application:  $1,002.

(2)  The annual initial or annual renewal license fee
includes the following licensing services for which no
additional fee is required:

(a)  filing annual statement and report of Utah business -
due annually on March 1;

(b)  filing holding company registration statement - Form
B;

(c)  filing application for material transactions between
affiliated companies - Form D;

(d)  application for:  stock solicitation permit, public
offering filing, but not an SEC filing; an SEC filing; private
placement offering; and

(e)  application for individual license to solicit in
accordance with the stock solicitation permit.

(3)  Annual service fee:
(a)  Due annually by the due date on the invoice. The fee

is based on the Utah premium as shown in the latest annual
statement on file with the National Association of Insurance
Commissioners (NAIC) and the department.  Fee calculation
example:  the 2004 annual service fee calculation will use the
Utah premium shown in the December 31, 2003 annual
statement.

(i)  $0 premium volume:  no service fee;
(ii)  more than $zero but less than $1 million in premium

volume:  $700;
(iii)  $1 million but less than $3 million in premium

volume:  $1,100;
(iv)  $3 million but less than $6 million in premium

volume:  $1,550;
(v)  $6 million but less than $11 million in premium

volume:  $2,100;
(vi)  $11 million but less than $15 million in premium

volume:  $2,750;
(vii)  $15 million but less than $20 million in premium

volume:  $3,500; and
(viii)  $20 million or more in premium volume:  $4,350.
(b)  The annual service fee includes the following

services for which no additional fee is required:
(i)  filing of amendments to articles of incorporation,

charter, or bylaws;
(ii)  filing of power of attorney;
(iii)  filing of registered agent;
(iv)  affixing commissioner's seal and certifying any

paper;
(v)  filing of authorization to appoint and remove agents;
(vi)  filing of producer/agency appointment with an

insurer - initial;
(vii)  filing of producer/agency appointment with an

insurer - termination;
(viii)  filing of producer/agency appointment with an

insurer - biennial renewal;
(ix)  report filing, all lines of insurance;
(x)  rate filing, all lines of insurance; and
(xi)  form filing, all lines of insurance.
(c)  The annual service fee is for services that the

department will provide for an admitted insurer during the
year.  The fee is paid in advance of providing the services.

R590-102-6.  Surplus Lines Insurer, Accredited Reinsurer,
Trusteed Reinsurer, Other Organizations Annual License

and Annual Service Fees.
(1)  Annual license fee.
(a)  other organizations - initial - due with application:

$252;
(b)  other organizations - renewal - due annually by the

due date on the invoice:  $202;
(c)  other organization - reinstatement - due with

application for reinstatement:  $252;
(d)  The annual other organizations initial or renewal fee

includes the risk retention group annual statement filing - due
annually on May 1.

(e)  surplus line insurer, accredited reinsurer, and
trusteed reinsurer:

(i)  surplus lines insurer, accredited reinsurer, and
trusteed reinsurer - initial - due with application $1,002.

(ii)  surplus lines insurer, accredited reinsurer, and
trusteed reinsurer - renewal - due annually by the due date on
the invoice: $302;

(iii)  surplus lines insurer, accredited reinsurer, and
trusteed reinsurer - reinstatement - due with application for
reinstatement: $1,002;

(iv)  The annual initial or renewal surplus line license fee
includes the surplus lines annual statement filing for:

(A)  U.S. companies - due annually on May 1; and
(B)  foreign companies - due within 60 days of the

annual statement's filing with the insurance regulatory
authority where the company is domiciled.

(v)  The annual initial or renewal accredited reinsurer
and trusteed reinsurer license fee includes the annual
statement filing - due annually on March 1.

(2)  Annual service fee:
(a)  Other organizations - due annually by the due date

on the invoice:  $200.
(b)  Surplus lines insurer, accredited reinsurer, and

trusteed reinsurer - due annually by the due date on the
invoice: $200

(c)  The annual service fee includes the following
services for which no additional fee is required:

(i)  filing of power of attorney;
(ii)  filing of registered agent;
(iii)  rate, form, report or service contract filing; and
(iv)  any other services provided to the licensee.
(d)  The annual service fee is for services that the

department will provide during the year.  The fee is paid in
advance of providing the services.

R590-102-7.  Captive Insurer Fees.
(1)  Initial license application - due with license

application: $202.
(2)  Initial license application review - due by the due

date on the invoice: actual costs incurred by the department to
review the application.

(3)  Annual license fees:
(a)  initial - due by the due date on the invoice: $302;
(b)  renewal - due by the due date on the invoice: $302;

and
(c)  reinstatement - due with application for

reinstatement: $302.
(4)  Annual service fee - due by the due date on the

invoice: $200.

R590-102-8.  Viatical Settlement Provider Fees.
(1)  Annual license fees:
(a)  initial - due with application: $1,002;
(b)  renewal - due by the due date on the invoice: $302;

and
(c)  reinstatement - due with reinstatement application:

$1,002.
(2)  Annual service fee - due by the due date on the
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invoice: $600.

R590-102-9.  Individual Resident and Non-Resident
Biennial License Fees.

(1)  Resident and non-resident full-line individual initial
license or renewal fee for two-year period:

(a)  initial license fee - due with application:  $72:
(b)  express initial license fee - due with application:

$72;
(c)  renewal license fee if renewed prior to renewal

deadline - due with renewal application:  $72;
(d)  renewal license fee if renewed 1 through 30 days

after renewal deadline and prior to license lapse - due with
renewal application:  $142; and

(e)  lapsed license reinstatement fee if reinstated 31 days
through 730 days after renewal deadline - due with
application for reinstatement:  $192.

(2)  Resident and non-resident limited-line individual
initial or renewal license fee, for two-year period:

(a)  initial license fee - due with application:  $47;
(b)  renewal license fee if renewed prior to renewal

deadline - due with renewal application:  $47;
(c)  renewal license fee if renewed 1 through 30 days

after renewal deadline and prior to license lapse - due with
renewal application:  $92; and

(d)  lapsed license reinstatement fee if reinstated 31 days
through 730 days after renewal deadline - due with
application for reinstatement:  $142.

(3)  Fee for addition of producer classification or line of
authority to individual producer license - due with request for
additional classification or line of authority:  $27.

(4)  The initial and renewal full-line producer and
limited-line producer fee includes the following services for
which no additional fee is required:

(a)  issuance of letter of certification;
(b)  issuance of letter of clearance;
(c)  issuance of duplicate license;
(d)  individual continuing education services; and
(e)  other services provided to the licensee.
(5)  The initial and renewal individual license fee

includes services the department will provide during the year.
The fee is paid in advance of providing the services.

R590-102-10.  Biennial Agency License Fees.
(1)  Resident and non-resident agency initial or renewal

license per two-year license period for a full-line agency and
for a limited-line agency:

(a)  initial license fee - due with application:  $77;
(b)  renewal license fee if renewed prior to renewal

deadline - due with renewal application:  $77;
(c)  renewal license fee if renewed 1 through 30 days

after renewal deadline and prior to license lapse - due with
renewal application:  $152; and

(d)  lapsed license reinstatement fee if reinstated 31 days
through 730 days after renewal deadline - due with
application for reinstatement:  $202.

(2)  Fee for addition of producer classification or line of
authority to agency license - due with request for additional
classification or line of authority:  $27.

(3)  Bail bond agency per annual license period:
(a)  initial license fee - due with application:  $252;
(b)  renewal license fee if renewed prior to renewal

deadline - due with renewal application:  $252;
(c)  renewal license fee if renewed 1 through 30 days

after renewal deadline and prior to license lapse - due with
renewal application:  $502; and

(d)  lapsed license reinstatement fee if reinstated 31 days
after renewal deadline - due with application for
reinstatement:  $602.

(4)  Health insurance purchasing alliance annual license:
(a)  initial license fee - due with application:  $502;
(b)  renewal license fee if renewed prior to renewal

deadline - due with renewal application:  $502;
(c)  renewal license fee if renewed 1 through 30 days

after renewal deadline and prior to license lapse - due with
renewal application:  $752; and

(d)  lapsed license reinstatement fee if reinstated 31 days
after renewal deadline - due with application for
reinstatement:  $802.

(5)  The initial and renewal agency license fee includes
the following services for which no additional fee is required:

(a)  issuance of letter of certification;
(b)  issuance of letter of clearance;
(c)  issuance of duplicate license;
(d)  filing of producer designation to agency license -

initial;
(e)  filing of producer designation to agency license -

termination;
(f)  filing of producer designation to agency license -

biennial renewal;
(g)  filing of amendment to agency license;
(h)  filing of power of attorney; and
(i)  any other services provided to the licensee.
(6)  The initial and renewal agency license fee includes

services the department will provide during the year.  The fee
is paid in advance of providing the services.

(7)  Title agency filing (rate, form, or report) - due with
filing: $25.

R590-102-11.  Continuing Education Fees.
(1)  Continuing education provider license fees:
(a)  initial license fee - due with application:  $252;
(b)  renewal license fee if renewed prior to renewal

deadline - due with renewal application:  $252;
(c)  renewal license fee if renewed 1 through 60-days

after renewal deadline and prior to license lapse - due with
renewal application:  $302; and

(d)  Lapsed license reinstatement fee if reinstated 61
days after renewal deadline - due with application for
reinstatement:  $352.

(2)  Continuing education course post-approval fee - due
with request for approval:  $5 per credit hour, minimum fee
$27.

R590-102-12.  Non-electronic Processing Fees.
(1)  Paper filing processing fee - assessed on a non-

electronic filing when the department has mandated the use of
an electronic filing process - due with each paper filing or by
the due date on the invoice:  $5.

(2)  Paper application processing fee - assessed on a non-
electronic application when the department has mandated the
use of an electronic application process - due with each paper
application or by the due date on the invoice:  $25.

R590-102-13.  Dedicated Fees.
The following are fees dedicated to specific uses:
(1)  annual fraud assessment fee - due by the due date on

the invoice;
(2)  annual title assessment fee - due by the due date on

the invoice;
(3)  relative value study book fee - due when book

purchased or by invoice due date:  $12; and
(4)  mailing fee for books - due if book is to be mailed to

purchaser:  $3.

R590-102-14.  Electronic Commerce Dedicated Fees.
(1)  E-commerce and internet technology services fee:
(a)  admitted insurer and surplus lines insurer - due with
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the annual initial, annual renewal, or reinstatement
application:  $75;

(b)  captive insurer - due with the annual initial, annual
renewal, or reinstatement application: $1,000;

(c)  other organization and viatical settlement provider -
due with the annual initial, annual renewal, or reinstatement
application:  $50;

(d)  continuing education provider - due with the annual
initial, annual renewal, or reinstatement application:  $20;

(e)  agency - due with the biennial initial, biennial
renewal, or reinstatement application:  $10; and

(f)  individual - due with the biennial initial, biennial
renewal, or reinstatement application: $5.

(2)  The e-commerce and internet technology services
fees are authorized until July 1, 2006.

(3)  Database access fee - due when the department's
database is accessed to input or acquire data:  $3 per
transaction.

R590-102-15.  Other Fees.
(1)  photocopy fee - per page: $.50.
(2)  Complete annual statement copy fee - per statement:

$42.
(3)  Fee for accepting service of legal process:  $12.
(4)  Fees for production of information lists regarding

admitted insurers, other organizations, individuals, agencies,
or other information that can be produced by list:

(a)  printed list: $1 per page;
(b)  electronic list:
(i)  1 to 500 records:  $52; and
(ii)  501 or more records:  $.11 per record.
(5)  Returned check fee:  $20.
(6)  Workers compensation loss cost multiplier schedule:

$5.
(7)  Address correction fee -- assessed when department

has to research and enter new address for a licensee -- due by
the due date on the invoice: $35.

R590-102-16.  Separability.
If any provision of this rule or its application to any

person or circumstance is for any reason held to be invalid,
the remainder of the rule and the application of this provision
to other persons or circumstances shall not be affected.

KEY:  insurance
September 1, 2004 31A-3-103
Notice of Continuation February 21, 2002
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R590.  Insurance, Administration.
R590-140.  Reference Filings of Rate Service Organization
Prospective Loss Costs.
R590-140-1.  Authority.

This rule is promulgated by the Insurance Commissioner
pursuant to the general authority granted under Subsections
31A-2-201(1) and 31A-2-201(3)(a) to adopt rules for the
implementation of the Utah Insurance Code.

R590-140-2.  Purpose.
Pursuant to 31A-19a-205, rate filings made by individual

insurers in compliance with the requirements of Section 31A-
19a-203 may include rates, pure premium rates and
supplementary information prepared by a rate service
organization.  The purpose of this rule is to set forth rules and
procedural requirements which the commissioner deems
necessary to carry out the provisions of Section 31A-19a-203
as to the rate and supplementary rate information filings of
property and casualty insurers that refer to and incorporate, in
whole or in part, prospective loss costs filings made by rate
service organizations.

R590-140-3.  Applicability and Scope.
This rule applies to the types of insurance described in

Section 31A-19a-101 and to insurers making filings under
Section 31A-19a-203 subject to any exemptions the
commissioner may order pursuant to Section 31A-19a-103.

R590-140-4.  Definitions.
For the purpose of this rule, the commissioner adopts the

definitions as particularly set forth in Section 31A-1-301, and
Section 31A-19a-102 in addition to the following:

"Reference filing" means a filing of prospective loss
costs, supporting information, or both, made by a licensed
rate service organization.  An insurer that subscribes to the
rate service organization may refer to or incorporate elements
of reference filings in its own filings.

R590-140-5.  Filings of Advisory Prospective Loss Costs
and Adjustment Factors.

(1)  A rate service organization may develop and make
reference filings containing advisory prospective loss costs.
The reference filing must:

(a)  contain the statistical data and supporting
information for the calculations or assumptions underlying
those prospective loss costs; and

(b)  be filed and effective in the same manner as rates
filed pursuant to Section 31A-19a-203.

(2)  An insurer may make a filing of rates by:
(a)  becoming a participating insurer of a licensed rate

service organization that makes reference filings of advisory
prospective loss costs;

(b)  authorizing the commissioner to accept reference
filings on its behalf; and

(c)  filing with the commissioner the information
required in Section R590-140-6.

(3)  If an insurer chooses the procedure outlined in
Subsection (2) above, the insurer's rates shall be:

(a)  the prospective loss costs filed by the rate service
organization pursuant to Subsection (1); and

(b)  any adjustment to the prospective loss costs filed as
required by Section R590-140-6 that are in effect for that
insurer.

(4)  The filing of an adjustment to the prospective loss
costs by an insurer shall become effective in accordance with
the provisions of Section 31A-19a-203 that apply to the filing
of rates.

R590-140-6.  Required Filing Documents.

A filing by an insurer that refers to a reference filing of
prospective loss costs made by a rate service organization
must include the UTAH Insurer Loss Costs Multiplier Filing
Forms Pages one and two and the Expense Constant
Supplement, if applicable.  Samples of these forms are
available from the Utah Insurance Department.

R590-140-7.  Supplementary Rate Information.
(1)  A rate service organization may develop and make

filings of supplementary rate information.  These filings shall
be made in accordance with Sections 31A-19a-203 and 31A-
19a-205.

(2)  An insurer may make a filing of supplementary rate
information by:

(a)  becoming a participating insurer of a licensed rate
service organization; and

(b)  authorizing the commissioner to accept a filing by
the organization on behalf of the insurer.

(3)  Except for any modification filed by the insurer, the
supplementary rate information of the insurer must be the
same as that filed by the rate service organization.

R590-140-8.  Filing of Rate and Manual Pages.
(1)  If the final rates of an insurer are determined solely

by applying its adjustment, as presented in the UTAH Insurer
Loss Costs Multiplier Filing Forms Pages one and two and
the Expense Constant Supplement, if applicable, to the
prospective loss costs that are contained in the reference filing
and printed in the rating manual of the rate service
organization, the insurer is not required to develop or file its
final rate pages with the commissioner.

(2)  If an insurer prints and distributes final rate pages
for its own use and the rates are based on the application of
its filed adjustments to the prospective loss costs of a rate
service organization, the insurer must file those pages with
the commissioner.

(3)  If a rate service organization does not print
prospective loss costs in its rating manual, the insurer must
submit its rates to the commissioner.

(4)  If a rate service organization does not file certain
premium elements, such as minimum premiums, these must
be filed by the insurer.

R590-140-9.  Existing Rates and Deviations.
(1)  Nothing in these procedures shall be construed to

require a rate service organization or its participating insurers
to refile rates previously filed with the commissioner.

(2)  A participating insurer of a rate service organization
may continue to use all rates and deviations currently filed for
its use until the insurer makes its own filing to change its
rates by making an independent filing or by filing the UTAH
Insurer Loss Costs Multiplier Filing Forms Pages one and
two and the Expense Constant Supplement, if applicable that
adopts the prospective loss costs of a rate service organization
or an adjustment to the prospective loss costs by the insurer.

(3)  In order that the commissioner may verify the rates
being used, the insurer is required to maintain documentation
demonstrating that the rates and deviations being used by the
insurer have been filed with the commissioner.  These
documents must be produced at the request of the
commissioner.  Failure or refusal to do so may subject the
insurer to sanctions pursuant to 31A-2-308.

R590-140-10.  Severability.
If any provision of this rule or its application to any

person or circumstance is for any reason held to be invalid, its
invalidity may not affect any other provision or application of
this rule which can be given effect without the invalid
provision or application, and to this end the provisions of this
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rule are declared to be severable.

KEY:  insurance
June 8, 2000 31A-2-201
Notice of Continuation March 31, 2005
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R590.  Insurance, Administration.
R590-164.  Uniform Health Billing Rule.
R590-164-1.  Authority.

This rule is promulgated by the Insurance Commissioner
pursuant to Subsection 31A-22-614.5 which authorizes the
commissioner to adopt uniform claim forms, billing codes,
and compatible systems of electronic billing.

R590-164-2.  Purpose.
The purpose of this rule is to designate uniform claim

forms, billing codes and compatible electronic data
interchange standards for use by health payers and providers.

R590-164-3.  Applicability and Scope.
A.  This rule applies to health claims, health encounters,

and electronic data interchange between payers and providers.
B.  Except as otherwise specifically provided, the

requirements of this rule apply to payers and providers.
C.  This rule does not prohibit a payer from requesting

additional information required to determine eligibility of the
claim under the terms of the policy or certificate issued to the
claimant.

D.  This rule does not prohibit a payer or provider from
using alternative forms or procedures specified in a written
contract between the payer and provider.

E.  This rule does not exempt a payer or provider from
data reporting requirements under state or federal law or
regulation.

R590-164-4.  Definitions.
As used in this rule:
A.  Uniform Claim Forms are defined as:
(1)  "UB-92 HCFA-1450" means the health insurance

claim form maintained by HCFA for use by institutional care
providers.  Currently this form is known as the UB92.

(2)  "Form HCFA-1500 (12-90)" means the health
insurance claim form maintained by HCFA for use by health
care providers.

(3)  "American Dental Association, 1999 Version 2000"
means the uniform dental claim form approved by the
American Dental Association for use by dentists.

(4)  "NCPDP" means the National Council for
Prescription Drug Program's Claim Form or its electronic
counterpart.

B.  Uniform Claim Codes are defined as:
(1)  "ASA Codes" means the codes contained in the ASA

Relative Value Guide developed and maintained by the
American Society of Anesthesiologists to describe anesthesia
services and related modifiers.

(2)  "CDT Codes" means the current dental terminology
prescribed by the American Dental Association.

(3)  "CPT Codes" means the current physicians
procedural terminology, published by the American Medical
Association.

(4)  "HCPCS" means HCFA's Common Procedure
Coding System, a coding system that describes products,
supplies, procedures and health professional services and
includes, the American Medical Association's (AMA's)
Physician Current Procedural Terminology, codes,
alphanumeric codes, and related modifiers.  This includes:

(a)  "HCPCS Level 1 Codes" which are the AMA's CPT
codes and modifiers for professional services and procedures.

(b)  "HCPCS Level 2 Codes" which are national
alphanumeric codes and modifiers for health care products
and supplies, as well as some codes for professional services
not included in the AMA's CPT codes.

(5)  "ICDCM Codes" means the diagnosis and procedure
codes in the International Classification of Diseases, clinical
modifications published by the U.S. Department of Health

and Human Services.
(6)  "NDC" means the National Drug Codes of the Food

and Drug Administration.
(7)  "UB92 Codes" means the code structure and

instructions established for use by the National Uniform
Billing Committee.

C.  "Electronic Data Interchange Standard" means the:
(1)  ASC X12N standard format developed by the

Accredited Standards Committee X12N Insurance
Subcommittee of the American National Standards Institute
and the ASC X12N implementation guides as modified by the
Utah Health Information Network (UHIN) Standards
Committee;

(2)  other standards developed by the UHIN Standards
Committee at the request of the commissioner; and

(3)  as adopted by the commissioner by rule.
D.  "Payer" means an insurer or third party administrator

that pays for, or reimburses for the costs of health care
expense.

E.  "Provider" means any person, partnership,
association, corporation or other facility or institution that
renders or causes to be rendered health care or professional
services, and officers, employees or agents of any of the
above acting in the course and scope of their employment.

F.  "HCFA" means the Health Care Financing
Administration of the U.S. Department of Health and Human
Services.

G.  "UHIN Standards Committee" means the Standards
Committee of the Utah Health Information Network.

H.  "CMS" means the Centers for Medicare and
Medicaid Services of the U.S. Department of Health and
Human Services.  CMS replaced HCFA.

I.  "HIPAA" means the federal Health Insurance
Portability and Accountability Act.

R590-164-5.  Paper Claim Transactions.
Payers shall accept and may require the applicable

uniform claim forms completed with the uniform claim codes.

R590-164-6.  Electronic Data Interchange Transactions.
A.  The commissioner shall use the UHIN Standards

Committee to develop electronic data interchange standards
for use by payers and providers transacting health insurance
business electronically.  In developing standards for the
commissioner, the UHIN Standards Committee shall consult
with national standard setting entities including but not
limited to Centers for Medicare and Medicaid Services
(CMS), the National Uniform Claim Form Committee, and
the National Uniform Billing Committee.

B.  Standards developed and adopted by the UHIN
Standards Committee shall not be required for use by payers
and providers, until adopted by the commissioner by rule.

C.  Payers shall accept the applicable electronic data if
transmitted in accordance with the adopted electronic data
interchange standard.  Payers may reject electronic data if not
transmitted in accordance with the adopted electronic data
interchange standard.

D.  The following electronic data interchange standards
developed and adopted by the UHIN Standards Committee
and adopted by the commissioner are hereby incorporated by
reference with this rule and are available for public inspection
at the department during normal business hours or at
www.insurance.utah.gov/rules/index.htm.

(1)  Pre-HIPAA electronic data interchange standards.
These standards will be superseded by HIPAA+ standards
effective October 16, 2003

(a)  #1 - "Anesthesia".  Purpose: to standardize the
transmission of anesthesia data for health care services.
Effective date: February 1995.
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(b)  #2A - "UB92 Crosswalk". Purpose: to provide a tool
to detail the references between the UB-92 claims form and
the chosen EDI transaction standard.  Effective date: February
1995.

(c)  #2A - "UB92 Field Data Elements".  Purpose: to
detail the use of each ?box? in the UB-92 claim form.
Effective date: February 1995.

(d)  #2B - "HCFA 1500 Medical Claims".  Purpose: to
detail the use of each box in the HCFA 1500 claim form.
Effective date: March 1995.

(e)  #3 - "837 Health Care Claim".  Purpose: to detail a
standard transaction and a standard use for the health care
claim. Effective date: February 1996.

(f)  #4 - "Provider Remittance".  Purpose: to detail a
standard transaction and a standard use for that transaction for
the institutional and professional provider remittance advice.
Effective date: September 1997.

(g)  #8 - "Patient Identification Number".  Purpose: to
adopt the patient?s social security account number as the
patient identification number standard.  Effective date: August
1995.

(h)  #9a - "Professional Common Edits".  Purpose: to
detail common edits used in all professional claims.  Effective
date:  August 1996.

(i)  #10 - "Facilities Common Edits".  Purpose: to detail
common edits used in all facility claims.  Effective date: May
1995.

(j)  #11 - "Medicaid 834 (Enrollment) Implementation
Guide".  Purpose: to specify how the X12 834 transaction
("Health Care Benefits Enrollment") is to be used for the
Medicaid HMO enrollment process.  Effective date:
September 1995.

(k)  #12 - "HCFA 1500 Boxes 17 and 17A".  Purpose: to
reduce or eliminate the need for attaching a paper referral
form to a claim by standardizing and clarifying the use of
Boxes 17 ("Referring Provider Name") and 17a ("Referring
Provider ID") and their electronic equivalents.  Effective date:
February 1996.

(l)  #18 - "Functional Acknowledgement".  Purpose: to
detail the use of the functional acknowledgement transaction.
Effective date: January 1997.

(m)  #20 - "Claim Status - EDI Status".  Purpose: to
specify a new front-end claim acknowledgement transaction
between payers and providers.  Effective date: July 1997.

(n)  #23 - "Sender and Receiver Identification in the ISA
and GS Segments".  Purpose: to specify the sender and
receiver values in the ISA and GS (enveloping) segments.

(2)  HIPAA+ electronic data interchange standards.
(a)  #20 - "Front-End Acknowledgement, Standard

Transaction".  Purpose: to delineate a standardized front-end
encounter acknowledgement transaction.  Effective date: the
earlier of October 16, 2003 or the date when trading partners
implement the HIPAA 837 "Claim Transaction".

(b)  #26 - "Telehealth".  Purpose: to provide a uniform
standard of billing for a health care claim/encounter delivered
via telehealth.  The standard includes some local modifiers
that will be referenced to the appropriate national codes when
the 2003 CPT/HCPCS codes are released.  Effective date:
April 16, 1999.

(c)  #27 - "Medical Foods".  Purpose: to provide a
uniform standard for billing of metabolic dietary products.
The state specific Y codes will be referenced to the
appropriate national codes when the 2003 CPT/HCPCS codes
are released.  Effective date: February 12, 1999.

(d)  #28 - "Home Health".  Purpose: to provide a uniform
standard of billing for a home health care claim/encounter.
The procedure codes in this standard will be referenced to the
appropriate national codes when the 2003 HIPAA codes are
published.  Effective date: the earlier of October 16, 2003 or

the date when trading partners implement the HIPAA 837
"Professional Claim Transaction".

(e)  #30 - "Pain Management".  Purpose: to provide a
uniform method of submitting a pain management
claim/encounter, pre-authorization, and notification.
Effective date: the earlier of October 16, 2003 or the date
when trading partners implement the HIPAA 837
"Professional Claim Transaction".

(f)  # 31 - "Eligibility".  Purpose: to mandate use of the
ASC X12 270 and 271 HIPAA addenda transactions for an
eligibility inquiry and response.  Effective date: the earlier of
October 16, 2003 or the date when trading partners
implement the transaction.

(g)  #32 - "Enrollment".  Purpose: to mandate the use of
the ASC X12 834 HIPAA addenda transaction for health care
benefits enrollment and maintenance.  Effective date: the
earlier of October 16, 2003 or the date when trading partners
implement the transaction.

(h)  #34 - "Day Treatment". Purpose: to provide a
uniform standard for submitting a psychiatric day treatment
claim/encounter, pre-authorization, and notification.
Effective date: the earlier of October 16, 2003 or the date
when trading partners implement the HIPAA 837
"Professional Claim Transaction".

(i)  #35 - "Prior Authorization/Referral".  Purpose: to
mandate the use of the ASC X12 278 HIPAA addenda
transaction to use for prior authorization/referral transactions.
Effective date: the earlier of October 16, 2003 or the date
when trading partners implement the transaction.

(j)  #36 - "Claim Status".  Purpose: to mandate the use of
the ASC X12 276/277 HIPAA addenda transaction for a
claim status inquiry and response.  Effective date: the earlier
of October 16, 2003 or the date when trading partners
implement the transaction.

(3)  Other Transaction Standards.

R590-164-7.  Separability.
If any provision of this rule or the application to any

person or circumstance is for any reason held to be invalid,
the remainder of the rule and the application of the provision
to other persons or circumstances may not be affected.

R590-164-8.  Enforcement Date.
The commissioner will begin enforcing the revised

portions of this rule 45 days from the rule's effective date.

KEY:  insurance law
December 19, 2002 31A-22-614.5
Notice of Continuation March 31, 2005
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R616.  Labor Commission, Safety.
R616-2.  Boiler and Pressure Vessel Rules.
R616-2-1.  Authority.

This rule is established pursuant to Title 34A, Chapter 7
for the purpose of establishing reasonable safety standards for
boilers and pressure vessels to prevent exposure to risks by
the public and employees.

R616-2-2.  Definitions.
A.  "ASME" means the American Society of Mechanical

Engineers.
B.  "Boiler inspector" means a person who is an

employee of:
1.  The Division who is authorized to inspect boilers and

pressure vessels by having met nationally recognized
standards of competency and having received the
Commission's certificate of competency; or

2.  An insurance company writing boiler and pressure
vessel insurance in Utah who is deputized to inspect boilers
and pressure vessels by having met nationally recognized
standards of competency, receiving the Commission's
certificate of competency, and having paid a certification fee.

C.  "Commission" means the Labor Commission created
in Section 34A-1-103.

D.  "Division" means the Division of Safety of the Labor
Commission.

E.  "National Board" means the National Board of Boiler
and Pressure Vessel Inspectors.

F.  "Nonstandard" means a boiler or pressure vessel that
does not bear ASME and National Board stamping and
registration.

G.  "Owner/user agency" means any business
organization operating pressure vessels in this state that has a
valid owner/user certificate from the Commission authorizing
self-inspection of unfired pressure vessels by its owner/user
agents, as regulated by the Commission, and for which a fee
has been paid.

H.  "Owner/user agent" means an employee of an
owner/user agency who is authorized to inspect unfired
pressure vessels by having met nationally recognized
standards of competency, receiving the Commission's
certificate of competency, and having paid a certification fee.

R616-2-3.  Safety Codes and Rules for Boilers and
Pressure Vessels.

The following safety codes and rules shall apply to all
boilers and pressure vessels in Utah, except those exempted
pursuant to Section 34A-7-101, and are incorporated herein
by this reference in this rule.

A.  ASME Boiler and Pressure Vessel Code (2004).
1.  Section I Rules for Construction of Power Boilers

published July 1, 2004.
2.  Section IV Rules for Construction of Heating Boilers

published July 1, 2004.
3.  Section VIII Rules for Construction of Pressure

Vessels published July 1, 2004.
B.  Power Piping ASME B31.1 (2004), issued August

16, 2004.
C.  Controls and Safety Devices for Automatically Fired

Boilers ASME CSD-1-1998; the ASME CSD-1a-1999
addenda, issued March 10, 2000; and the ASME CSD-1b
(2001) addenda, issued November 30, 2001.

D.  National Board Inspection Code ANSI/NB-23 (2004)
issued December 31, 2004.

E.  Standard for the Prevention of Furnace
Explosions/Implosions in Single Burner Boilers, NFPA 8501
(1997).

F.  Standard for the Prevention of Furnace
Explosions/Implosions in Multiple Burner Boilers, NFPA

8502 (1995).
G.  Recommended Administrative Boiler and Pressure

Vessel Safety Rules and Regulations NB-132 Rev. 4.
H.  Pressure Vessel Inspection Code: Maintenance

Inspection, Rating, Repair and Alteration API 510 (1997); the
1998 Addenda, published December 1998, and Addendum 2,
published December 2000.

R616-2-4.  Quality Assurance for Boilers, Pressure Vessels
and Power Piping.

A.  Consistent with the requirements of the Commission
and its predecessor agency since May 1, 1978, all boilers and
pressure vessels installed on or after May 1, 1978 shall be
registered with the National Board and the data plate must
include the National Board number.

B.  Pursuant to Section 34A-7-102(2), any boiler or
pressure vessel of special design must be approved by the
Division to ensure it provides a level of safety equivalent to
that contemplated by the Boiler and Pressure Vessel Code of
the ASME.  Any such boiler or pressure vessel must
thereafter be identified by a Utah identification number
provided by the Division.

C.  All steam piping, installed after May 1, 1978, which
is external (from the boiler to the first stop valve for a single
boiler and the second stop valve in a battery of two or more
boilers having manhole openings) shall comply with Section
1 of the ASME Boiler and Pressure Vessel Code or ASME
B31.1 Power Piping as applicable.

D.  Nonstandard boilers or pressure vessels installed in
Utah before July 1, 1999 may be allowed to continue in
operation provided the owner can prove the equivalence of its
design to the requirements of the ASME Boiler and Pressure
Vessel Code.  Nonstandard boilers or pressure vessels may
not be relocated or moved.

E.  Effective July 1, 1999, all boiler and pressure vessel
repairs or alterations must be performed by an organization
holding a valid Certificate of Authorization to use the "R"
stamp from the National Board.  Repairs to pressure relief
valves shall be performed by an organization holding a valid
Certificate of Authorization to use the "VR" stamp from the
National Board.

R616-2-5.  Code Applicability.
A.  The safety codes which are applicable to a given

boiler or pressure vessel installation are the latest versions of
the codes in effect at the time the installation commenced.

B.  If a boiler or pressure vessel is replaced, this is
considered a new installation.

C.  If a boiler or pressure vessel is relocated to another
location or moved in its existing location, this is considered a
new installation.

R616-2-6.  Variances to Code Requirements.
A.  In a case where the Division finds that the

enforcement of any code would not materially increase the
safety of employees or general public, and would work undue
hardships on the owner or user, the Division may allow the
owner or user a variance pursuant to Section 34A-7-102.
Variances must be in writing to be effective, and can be
revoked after reasonable notice is given in writing.

B.  Persons who apply for a variance to a safety code
requirement must present the Division with the rationale as to
how their boiler or pressure vessel installation provides safety
equivalent to the safety code.

C.  No errors or omissions in these codes shall be
construed as permitting any unsafe or unsanitary condition to
exist.

R616-2-7.  Boiler and Pressure Vessel Compliance
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Manual.
A.  The Division shall develop and issue a safety code

compliance manual for organizations and personnel involved
in the design, installation, operation and maintenance of
boilers and pressure vessels in Utah.

B.  This compliance manual shall be reviewed annually
for accuracy and shall be re-issued on a frequency not to
exceed two years.

C.  If a conflict exists between the Boiler and Pressure
Vessel compliance manual and a safety code adopted in
R616-2-3, the code requirements will take precedence.

R616-2-8.  Inspection of Boilers and Pressure Vessels.
A.  It shall be the responsibility of the Division to make

inspections of all boilers or pressure vessels operated within
its jurisdiction, when deemed necessary or appropriate.

B.  Boiler inspectors shall examine conditions in regards
to the safety of the employees, public, machinery, ventilation,
drainage, and into all other matters connected with the safety
of persons using each boiler or pressure vessel, and when
necessary give directions providing for the safety of persons
in or about the same.  The owner or user is required to freely
permit entry, inspection, examination and inquiry, and to
furnish a guide when necessary.  In the event an internal
inspection of a boiler or pressure vessel is required the owner
or user shall, at a minimum, prepare the boiler or pressure
vessel by meeting the requirements of 29 CFR Part 1910.146
"Permit Required Confined Spaces" and 29 CFR Part
1910.147 "Control of Hazardous Energy (Lockout/Tagout)".

C.  If the Division finds a boiler or pressure vessel
complies with the safety codes and rules, the owner or user
shall be issued a Certificate of Inspection and Permit to
Operate.

D.  If the Division finds a boiler or pressure vessel is not
being operated in accordance with safety codes and rules, the
owner or user shall be notified in writing of all deficiencies
and shall be directed to make specific improvements or
changes as are necessary to bring the boiler or pressure vessel
into compliance.

E. Pursuant to Sections 34A-1-104, 34A-2-301 and 34A-
7-102, if the improvements or changes to the boiler or
pressure vessel are not made within a reasonable time, the
boiler or pressure vessel is being operated unlawfully.

F.  If the owner or user refuses to allow an inspection to
be made, the boiler or pressure vessels is being operated
unlawfully.

G.  If the owner or user refuses to pay the required fee,
the boiler or pressure vessel is being operated unlawfully.

H.  If the owner or user operates a boiler or pressure
vessel unlawfully, the Commission may order the boiler or
pressure vessel operation to cease pursuant to Sections 34A-
1-104 and 34A-7-103.

I.  If, in the judgment of a boiler inspector, the lives or
safety of employees or public are or may be endangered
should they remain in the danger area, the boiler inspector
shall direct that they be immediately withdrawn from the
danger area, and the boiler or pressure vessel be removed
from service until repairs have been made and the boiler or
pressure vessel has been brought into compliance.

J.  An owner/user agency may conduct self inspection of
its own unfired pressure vessels with its own employees who
are owner/user agents under procedures and frequencies
established by the Division.

R616-2-9.  Fees.
Fees to be charged as required by Section 34A-7-104

shall be adopted by the Labor Commission and approved by
the Legislature pursuant to Section 63-38-3(2).

R616-2-10.  Notification of Installation, Revision, or
Repair.

A.  Before any boiler covered by this rule is installed or
before major revision or repair, particularly welding, begins
on a boiler or pressure vessel, the Division must be advised at
least one week in advance of such installation, revision, or
repair unless emergency dictates otherwise.

B.  It is recommended that a business organization
review its plans for purchase and installation, or of revision or
repair, of a boiler or pressure vessel well in advance with the
Division to ensure meeting code requirements upon
finalization.

R616-2-11.  Initial Agency Action.
Issuance or denial of a Certificate of Inspection and

Permit to Operate by the Division, and orders or directives to
make changes or improvements by the boiler inspector are
informal adjudicative actions commenced by the agency per
Section 63-46b-3.

R616-2-12.  Presiding Officer.
The boiler inspector is the presiding officer referred to in

Section 63-46b-3.  If an informal hearing is requested
pursuant to R616-2-13, the Commission shall appoint the
presiding officer for that hearing.

R616-2-13.  Request for Informal Hearing.
Within 30 days of issuance, any aggrieved person may

request an informal hearing regarding the reasonableness of a
permit issuance or denial or an order to make changes or
improvements.  The request for hearing shall contain all
information required by Sections 63-46b-3(a) and 63-46b-
3(3).

R616-2-14.  Classification of Proceeding for Purpose of
Utah Administrative Procedures Act.

Any hearing held pursuant to R616-2-13 shall be
informal and pursuant to the procedural requirements of
Section 63-46b-5 and any agency review of the order issued
after the hearing shall be per Section 63-46b-13.  An informal
hearing may be converted to a formal hearing pursuant to
Section 63-46b-4(3).

KEY:  boilers, certification, safety
March 7, 2005 34A-7-101 et seq.
Notice of Continuation January 10, 2002
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R628.  Money Management Council, Administration.
R628-11.  Maximum Amount of Uninsured Public Funds
Allowed to Be Held by Any Qualified Depository.
R628-11-1.  Authority.

This rule is issued pursuant to Section 51-7-18.1.

R628-11-2.  Scope.
This rule applies to all qualified depository institutions at

which uninsured public funds may be held.

R628-11-3.  Purpose.
This rule establishes a formula for determining the

maximum amount of uninsured public funds that can safely be
held by any qualified depository.  The rule defines capital for
each class of qualified depository institution, establishes a
formula for calculating the maximum amount of uninsured
public funds which can be held at a qualified depository
institution, establishes a schedule for reduction of uninsured
public deposits based on risk to public treasurers and
establishes the frequency of public funds allotment
adjustments.

R628-11-4.  Definitions.
For the purposes of this rule:
A.  "Tier one capital" means:
(1)  For a federally insured commercial bank, thrift

institution, industrial loan corporation or a savings and loan
association, the same as defined in the Federal Deposit
Insurance Act in CFR Chapter III Section 325.2 or the Office
of Thrift Supervision in CFR Chapter V Section 565.2;

(2)  For a federally insured credit union, the sum of
undivided earnings, regular reserves, appropriations of
undivided earnings referred to as "other reserves", and net
income not already included in undivided earnings.

C.  "Deposits" means:  balances due to persons having an
account at the qualified depository institution whether in the
form of a transaction account, savings account, share account,
or certificate of deposit and repurchase agreements other than
qualifying repurchase agreements.

D.  "Out of State" means: in reference to a depository
institution or depository institution holding company, an
institution or company whose home state is not Utah.

E.  "Maximum amount" means: the amount of deposits in
excess of the federal deposit insurance limit.

F.  "Qualified depository" means:  a Utah depository
institution as defined in Subsection 7-1-103(36) or a out of
state depository institution as defined in Subsection 7-1-
103(25) which may conduct business in this state under
Section 7-1-702, whose deposits are insured by an agency of
the Federal Government and which has been certified by the
Commissioner of Financial Institutions as having met the
requirements to receive uninsured public funds.

G.  "Transaction account" means:  a deposit, account, or
other contractual arrangement in which a depositor, account
holder, or other customer is permitted, directly or indirectly,
to make withdrawals by check or other negotiable instrument,
a payment order of withdrawal, a telephone transfer or other
electronic transfer or by any other means or device to make
payments or transfer to third persons.  This term includes
demand deposits, NOW accounts, savings deposits subject to
automatic transfers, and share draft accounts.

I.  "Utah depository institution" means:  a depository
institution which is organized under the laws of, and whose
home office is located in, this state or which is organized
under the laws of the United States and whose home office is
located in this state.

R628-11-5.  General Rule.
A.  Maximum Insured Public Funds

Any qualified depository may accept, receive, and hold
deposits of public funds without limitation, if the total
amount of deposits from each public treasurer does not
exceed the applicable federal depository insurance limit.

B.  Maximum Deposits in Excess of the Federal
Insurance Limits For Qualified Utah Depository Institutions

(1)  For all qualified Utah depository institutions which
receive a qualified opinion issued by an independent certified
public accountant upon completion of an annual audit
performed in accordance with generally accepted auditing
standards, and for all qualified Utah depository institutions
which do not have an audit conducted by an independent
certified public accountant, the maximum amount of
uninsured public funds which may be held shall be according
to the following schedule:

TABLE 1

 Ratio of Tier one Capital    Uninsured Public
 to Total Assets              Funds Allotment

 5.0% or more                 One     X    Capital
 3.5% to 4.99%                .5      X    Capital
 Less than 3.5%               None

(2)  A qualified Utah depository institution which
receives an unqualified opinion issued by an independent
certified public accountant upon completion of an annual
audit performed in accordance with generally accepted
auditing standards, may submit the audit report within 100
days of the date of the audit to the Department of Financial
Institutions for review and the Commissioner of Financial
Institutions must authorize that the ratios of Tier one capital
to total assets applicable to the institution submitting the audit
for determining the maximum amount of uninsured public
funds allowed may be according to the following schedule:

TABLE 2

 Ratio of Tier one Capital    Uninsured Public
 to Total Assets              Funds Allotment

 5% or more                   1.5     X    Capital
 3.5% to 4.99%                 .75    X    Capital
 Less than 3.5%               None

C.  A qualified out-of-state depository institution will be
treated as a qualified Utah depository subject to all the
provisions of this section in determining its uninsured public
funds allotment except that the uninsured public funds
allotment will be reduced by multiplying by a factor of total
deposits outstanding at Utah branches of the institution
divided by the total deposits at the institution.  Nothing in
R628-11 shall prohibit a out-of-state depository institution
from qualifying as a permitted out-of-state depository in
accordance with R628-10.

R628-11-6.  Responsibility to Monitor Balances.
Deposits in qualified depositories which are limited by

R628-11-5(B) to the amount of federal deposit insurance
must be monitored on a daily basis to assure that no public
treasurer has deposit balances in excess of the federal
insurance limit.  The public treasurer making deposits and the
qualified depository accepting deposits shall both be
responsible to assure that the depositor's combined balance of
all accounts stays within the federal insurance limit.

R628-11-7.  Collateralization of Excess Uninsured Public
Funds.

Pursuant to Section 51-7-18.1(5), the Money
Management Council may require a qualified depository to
pledge collateral security for deposits of uninsured public
funds which exceed the uninsured public funds allotment



UAC (As of April 1, 2005) Printed:  June 14, 2005 Page 106

established by this rule.  Any pledging of collateral security
required by the Money Management Council shall be in
accordance with the provisions of the Money Management
Act and the rules of the Money Management Council.

R628-11-8.  Frequency of Adjustment to the Uninsured
Public Funds Allotment.

A.  The uninsured public funds allotment for each
qualified depository shall be established quarterly by the
Council, based on the reports of condition filed with the
Commissioner as of the close of the preceding quarter.  The
uninsured public funds allotments shall be established in
accordance with the following:

TABLE 3

     Report of Condition       Effective Date
     As Of:                    of Allotment

     December    31            April     1
     March       31            July      1
     June        30            October   1
     September   30            January   1

B.  The Money Management Council may make interim
adjustments in a qualified depository's uninsured public funds
allotment if material changes in a qualified depository's
financial condition have occurred or if there is a formal
enforcement action by the federal or state regulator.

R628-11-9.  Right to Petition the Council for Review.
A qualified depository may petition the Money

Management Council in writing for review and
reconsideration of its allotment within 10 business days of
written notice of the establishment or modification of its
uninsured public funds allotment.  The Money Management
Council shall rule on any petition for review and
reconsideration at its next regularly scheduled meeting.

R628-11-10.  Notification of Public Treasurers.
Within 10 business days of the close of each calendar

quarter, the Money Management Council shall cause a list of
qualified depository institutions and the currently effective
uninsured public funds allotment to be prepared and mailed to
all public treasurers.

KEY:  financial institutions, banking law
March 22, 2005 51-7-18.1(2)
Notice of Continuation October 13, 2000
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R645.  Natural Resources; Oil, Gas and Mining; Coal.
R645-105.  Blaster Training, Examination and
Certification.
R645-105-100.  Introduction.

The rules in R645-105-100 present the requirements for
blaster training, examination and certification at coal mining
and reclamation operations.  The Division is empowered to
delegate, through contract or other means, the blaster training,
examination, and certification program or any part thereof.
The object of such delegation will be to minimize duplication
of efforts of Utah agencies in certifying, licensing, or training
mining personnel.

R645-105-200.  Training.
210.  To receive certification, a blaster will receive

training from a program approved by the Division.  Training
may be provided by a permittee, industry, and/or the Division.

220.  Training includes, but is not limited to, the
technical aspects of blasting operations, and Utah and federal
laws governing the storage, transportation, and use of
explosives.  Blasting courses will provide training and discuss
practical applications of explosives.

230.  Persons who are not certified and who are assigned
to a blasting crew or assist in the use of explosives will
receive direction and on-the-job training from a blaster.

240.  Training will include course work in, and discuss
the practical application of:

241.  Explosives, including:
241.100.  Selection of the type of explosive to be used;
241.200.  Determination of the properties of explosives

which will produce desired results at an acceptable level of
risk; and

241.300.  Handling, transportation, and storage;
242.  Blast designs, including:
242.100.  Geologic and topographic considerations;
242.200.  Design of a blast hole, with critical

dimensions;
242.300.  Pattern design, field layout, and timing of blast

holes; and
242.400.  Field applications;
243.  Loading blast holes, including priming and

boostering;
244.  Initiation systems and blasting machines;
245.  Blasting vibrations, airblasts and flyrock,

including:
245.100.  Monitoring techniques; and
245.200.  Methods to control adverse effects;
246.  Secondary blasting applications;
247.  Current federal and Utah rules applicable to the use

of explosives;
248.  Blast records; and
249.  Schedules.
250.  Training will also include course work in, and

discuss the practical application of:
251.  Preblasting surveys, including:
251.100.  Availability;
251.200  Coverage; and
251.300.  Use of in-blast design;
252.  Blast-plan requirements;
253.  Certification and training;
254.  Signs, warning signals, and site control; and
255.  Unpredictable hazards, including:
255.100.  Lightning;
255.200.  Stray currents;
255.300.  Radio waves; and
255.400.  Misfires.

R645-105-300.  Examination.
310.  Candidates for blaster certification will meet the

following qualifications:
311.  Have one year practical field experience involving

blasting prior to taking the examination;
312.  Take an approved blaster training course as

required by R645-105-210;
313.  Pass the written examination; and
314.  Be twenty-one years of age or older.
320.  Examination will be administered by the Division

or its designee and will include, at a minimum, the topics set
forth in R645-105-240 and R645-105-250.

R645-105-400.  Certification.
410.  Upon successful completion of the training and

examination process identified in R645-105-200 and R645-
105-300, the candidate for blasting certification will be
awarded a certificate for three years from the date of issuance.

420.  Blasting certificates may be renewed by attending a
refresher course approved by the Division.

430.  Refresher courses will review the topics identified
in initial training in R645-105-200.

440.  Suspension and revocation of certification.
441.  The Division, when practicable, following written

notice and opportunity for hearing and upon a Board finding
of willful misconduct, will suspend or revoke the blaster's
certification during the term of the certification or take other
necessary action for any of the following reasons:

441.100.  Noncompliance with any blasting-related order
issued by the Board;

441.200.  Unlawful use in the work place of, or current
addiction to, alcohol, narcotics, or other dangerous drugs;

441.300.  Violation of any provision of Utah or federal
explosives laws or regulations; or

441.400.  Providing false information or a
misrepresentation to obtain certification.

442.  If advance notice and opportunity for a hearing
cannot be provided, an opportunity for a hearing will be
provided as soon as practical following the suspension,
revocation, or other adverse action.

443.  Upon notice of suspension or revocation of a
blaster certificate, the blaster shall immediately surrender the
revoked or suspended certificate to the Division.

450.  Protection and Conditions of Certification.
451.  Protection of Certification.  Certified blasters will

take every reasonable precaution to protect their certificates
from loss, theft, or unauthorized duplication.  Any such
occurrence will be reported immediately to the Division.

452.  Conditions of Certification.  In addition to the
recertification described in R645-105-420, the following
conditions for maintaining certification apply to all blasters:

452.100.  A blaster will immediately exhibit, upon
request, his or her certificate to any authorized representative
of the Division and the Office;

452.200.  Blasters' certificates will not be assigned or
transferred; and

452.300.  Blasters will not delegate their responsibility
to any individual who is not a certified blaster.

KEY:  reclamation, coal mines
November 17, 2000 40-10-1, et seq.
Notice of Continuation March 25, 2005
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R645.  Natural Resources; Oil, Gas and Mining; Coal.
R645-400.  Inspection and Enforcement:  Division
Authority and Procedures.
R645-400-100.  General Information on Authority and
Procedures.

110.  Right of Entry.
111.  Within the State of Utah, Division representatives

may enter upon and through any coal exploration or coal
mining and reclamation operation without advance notice
upon presentation of appropriate credentials.  No search
warrant will be required, except that the State may provide for
its use with respect to entry into a building.

112.  Division representatives may inspect any
monitoring equipment or method of exploration or operation
and have access to and may copy any records required under
the approved State Program.  Division representatives may
exercise these rights at reasonable times, without advance
notice, upon presentation of appropriate credentials.  No
search warrant will be required, except that the State may
provide for its use with respect to entry into a building.

120.  Enforcement Authority.  Nothing in the Federal
Act or the State Program will be construed as eliminating any
additional enforcement rights or procedures which are
available under State law to the Division, but which are not
specifically enumerated in Sections 40-10-20 and 40-10-22 of
the Act.

130.  Inspection Program.
131.  The Division will conduct an average of at least

one partial inspection per month of each active coal mining
and reclamation operation under its jurisdiction, and will
conduct a partial inspection of each inactive coal mining and
reclamation operation under its jurisdiction as are necessary
to ensure effective enforcement of the State Program.  A
partial inspection is an on-site or aerial review of a person's
compliance with some of the permit conditions and
requirements imposed under the State Program.

132.  The Division will conduct an average of at least
one complete inspection per calendar quarter of each active or
inactive coal mining and reclamation operation under its
jurisdiction.  A complete inspection is an on-site review of a
person's compliance with all permit conditions and
requirements imposed under the State Program, within the
entire area disturbed or affected by the coal mining and
reclamation operation.  Abandoned sites may be inspected on
a frequency as determined by the procedures set out in the
definition of "abandoned sites" which is found in R645-100-
200.

133.  The Division will conduct inspections of coal
explorations as are necessary to ensure compliance with the
State Program.

134.  Aerial Inspection.
134.100.  Aerial inspections will be conducted in a

manner which reasonably ensures the identification and
documentation of conditions at each coal mining and
reclamation operation inspected.

134.200.  Any potential violation observed during an
aerial inspection will be investigated on-site within three (3)
days:  provided, that any indication of a condition, practice or
violation constituting cause for the issuance of a cessation
order under section 40-10-22(1)(b) of the Act will be
investigated on site immediately, and provided further, that an
on-site investigation of a potential violation observed during
an aerial inspection will not be considered to be an additional
partial or complete inspection for the purposes of R645-400-
131 and R645-400-132.

135.  The inspections required under R645-400-131
through R645-400-134 will:

135.100.  Be carried out on an irregular basis, so as to
monitor compliance at all operations, including those which

operate nights, weekends, or holidays;
135.200.  Occur without prior notice to the permittee or

any agent or employee of such permittee, except for necessary
on-site meetings; and

135.300.  Include the prompt filing of inspection reports
adequate to enforce the requirements of the approved State
Program.

136.  For the purposes of R645-400 an inactive coal
mining and reclamation operation is one for which:

136.100.  The Division has secured from the permittee
the written notice provided for under R645-301-515.320; or

136.200.  Reclamation Phase II as defined at R645-301-
880.320 has been completed and the liability of the permittee
has been reduced by the Division in accordance with the State
Program.

140.  Availability of Records.
141.  The Division will make available to the Director of

the Office, upon request, copies of all documents relating to
applications for and approvals of existing, new, or revised
coal exploration approvals or coal mining and reclamation
operations permits and all documents relating to inspection
and enforcement actions.

142.  Copies of all records, reports, inspection materials,
or information obtained by the Division will be made
immediately available to the public in the area of mining until
at least five years after expiration of the period during which
the subject operation is active or is covered by any portion of
a reclamation bond so that they are conveniently available to
residents of that area, except:

142.100.  As otherwise provided by federal law; and
142.200.  For information not required to be made

available under R645-203, R645-300-124 or R645-400-144.
143.  The Division will ensure compliance with R645-

400-142 by either:
143.100.  Making copies of all records, reports,

inspection materials, and other subject information available
for public inspection at a federal, Utah or local government
office in the county where the mining is occurring or
proposed to occur; or

143.200.  At the Division's option and expense,
providing copies of subject information promptly by mail at
the request of any resident of the area where the mining is
occurring or is proposed to occur.  Provided, that the Division
will maintain for public inspection, at a federal, Utah or local
government office in the county where the mining is
occurring or proposed to occur, a description of the
information available for mailing and the procedure for
obtaining such information.

144.  In order to protect preparation for hearings and
enforcement proceedings, the Director of the Office and the
Division may enter into agreements regarding procedures for
the special handling of investigative and enforcement reports
and other such materials.

150.  Public Participation.  The State Program provides
for public participation in the enforcement of the State
Program in R645-400-200, R645-400-300, R645-401, and
the Board's Procedural Rules.

160.  Compliance Conference.
161.  Compliance conferences between a permittee and

an authorized representative of the Division are provided for
and described in R645-400-162 through R645-400-165.

162.  A permittee may request an on-site compliance
conference with an authorized representative of the Division
to review the compliance status of any condition or practice
proposed at any coal exploration or coal mining and
reclamation operation.  Any such conference will not
constitute an inspection within the meaning of UCA 40-10-19
and R645-400-130, or any applicable permit or exploration
approval.
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163.  The Division may accept or refuse any request to
conduct a compliance conference under R645-400-162.

164.  The authorized representative at any compliance
conference will review such proposed conditions and
practices in order to advise whether any such condition or
practice may become a violation of any requirement of the
Act, the approved State Program or any applicable permit or
exploration approval.

165.  Neither the holding of a compliance conference
under this section nor any opinion given by the authorized
representative at such a conference will affect:

165.100.  Any rights or obligations of the Division or of
the permittee with respect to any inspection, notice of
violation or cessation order, whether prior or subsequent to
such compliance conference; or

165.200.  The validity of any notice of violation or
cessation order issued with respect to any condition or
practice reviewed at the compliance conference.

R645-400-200.  Information Related to Inspections.
210.  Requests for Inspections.
211.  A citizen may request a Division inspection under

UCA 40-10-22 by furnishing to the Division a signed, written
statement (or an oral report followed by a signed, written
statement) giving the Division reason to believe that a
violation of the State Program or any applicable permit or
exploration approval has occurred, and including a phone
number and address where the citizen can be contacted.

212.  The identity of any person supplying information
to the Division relating to a possible violation or imminent
danger or harm will remain confidential with the Division if
requested by that person, unless that person elects to
accompany the inspector on the inspection, or unless
disclosure is required under Utah or federal law.

213.  If a Division inspection is conducted as a result of
information provided to the Division by a citizen as described
in R645-400-211, the citizen will be notified as far in advance
as practicable when the inspection is to occur and will be
allowed to accompany the authorized representative of the
Division during the inspection.  Such person has a right of
entry to, upon, and through the coal exploration or coal
mining and reclamation operation about which he or she
provided information, but only if he or she is in the presence
of and is under control, direction and supervision of the
authorized representative while on the mine property.  Such
right of entry does not include a right to enter buildings
without consent of the person in control of the building or
without a search warrant.  All citizens so visiting mine sites
are required to comply with applicable MSHA safety
standards.

214.  Within 10 days of the Division inspection or, if
there is no inspection within 15 days of receipt of the citizen's
written statement, the Division will send the citizen the
following:

214.100.  If an inspection was made, a description of the
enforcement action taken, which may consist of copies of the
Division inspection report and all notices of violation and
cessation orders issued as a result of the inspection or an
explanation of why no enforcement action was taken;

214.200.  If no Division inspection was conducted, an
explanation of the reason why; and

214.300.  An explanation of the citizen's right, if any, to
informal review of the action or inaction of the Division
under R645-400-240.

215.  The Division will give copies of all materials in
R645-400-214 within the time limits specified in that Rule to
the person alleged to be in violation, except that the name of
the citizen will be removed unless disclosure of the citizen's
identity is permitted under R645-400-212.

220.  Right of Entry.
221.  Each authorized representative of the Division

conducting an inspection under R645-400 through R645-401:
221.100.  Will have a right of entry to, upon, and

through any coal exploration or coal mining and reclamation
operation without advance notice or a search warrant, upon
presentation of appropriate credentials;

221.200.  May, at reasonable times and without delay,
have access to and copy any records, and inspect any
monitoring equipment or method of operation required under
the State Program or any condition of an exploration approval
or permit imposed under the State Program; and

221.300.  Will have a right to gather physical and
photographic evidence to document conditions, practices or
violations at the site.

222.  No search warrant will be required with respect to
any activity under R645-400-221 except that a search warrant
may be required for entry into a building.

230.  Review of Adequacy and Completeness of
Inspection.  Any person who is or may be adversely affected
by coal mining and reclamation operations or coal exploration
operations may notify the Director in writing of any alleged
failure on the part of the Division to make adequate and
complete or periodic inspections as provided in R645-400-
130 or R645-400-210.  The notification will contain
information to demonstrate the belief that the person is or
may be adversely affected including the basis for his or her
belief that the Division has failed to conduct the required
inspections.  The Director will within 15 days of receipt of
the notification, determine whether there is sufficient
information to create a reasonable belief that R645-400-130
or R645-400-210 are not being complied with, and if not, will
immediately order an inspection to remedy the
noncompliance.  The Director will, also furnish the
complainant with a written statement of the reasons for such
determination and the actions, if any, taken to remedy the
noncompliance.

240.  Review of Decision Not to Inspect or Enforce.
241.  Any person who is or may be adversely affected by

coal exploration or coal mining and reclamation operations
may ask the Director to review informally an authorized
representative's decision not to inspect or take appropriate
enforcement action with respect to any violation alleged by
that person in a request for State inspection under R645-400-
210.  The request for review will be in writing and include a
statement of how the person is or may be adversely affected
and why the decision merits review.

242.  The Director will conduct the review and inform
the person, in writing, of the results of the review within 30
days of his or her receipt of the request.  The person alleged
to be in violation will also be given a copy of the results of
the review, except that the name of the citizen will not be
disclosed unless confidentiality has been waived or disclosure
is required under Utah or federal law.

243.  Informal review under this section will not affect
any right to formal review or to a citizen's suit under the State
Program.

R645-400-300.  Provisions of State Enforcement.
310.  Cessation Orders.
311.  The Division will immediately order a cessation of

coal mining and reclamation operations or of the relevant
portion thereof, if it finds, on the basis of any Division
inspection, any violation of the State Program, or any
condition of a permit or an exploration approval under the
State Program, which:

311.100.  Creates an imminent danger to the health or
safety of the public; or

311.200.  Is causing or can reasonably be expected to
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cause significant, imminent environmental harm to land, air,
or water resources.

312.  Coal mining and reclamation operations conducted
by any person without a valid coal mining permit constitute a
condition or practice which causes or can reasonably be
expected to cause significant, imminent environmental harm
to land, air or water resources, unless such operations are an
integral, uninterrupted extension of previously permitted
operations, and the person conducting such operations has
filed a timely and complete application for a permit to
conduct such operations.

313.  If the cessation ordered under R645-400-311 will
not completely abate the imminent danger or harm in the most
expeditious manner physically possible, the Division will
impose affirmative obligations on the person to whom it is
issued to abate the violation.  The order will specify the time
by which abatement will be accomplished.

314.  When a notice of violation has been issued under
R645-400-320 and the permittee fails to abate the violation
within the abatement period fixed or subsequently extended
by the Division then the Division will immediately order a
cessation of coal exploration or coal mining and reclamation
operations or of the portion relevant to the violation.  A
cessation order issued under R645-400-314 will require the
permittee to take all steps the Division deems necessary to
abate the violations covered by the order in the most
expeditious manner physically possible.

315.  A cessation order issued under R645-400-311 or
R645-400-314 will be in writing, signed by the authorized
representative of the Division who issued it, and will set forth
with reasonable specificity:

315.100.  The nature of the violation;
315.200.  The remedial action or affirmative obligation

required, if any, including interim steps, if appropriate;
315.300.  The time established for abatement, if

appropriate, including the time for meeting any interim steps;
315.400.  A reasonable description of the portion of the

coal exploration or coal mining and reclamation operations to
which it applies; and

315.500.  The order will remain in effect until the
violation has been abated or until vacated, modified or
terminated in writing by the Division.

316.  Reclamation operations and other activities
intended to protect public health and safety and the
environment will continue during the period of any order
unless otherwise provided in the order.

317.  The Division may modify, terminate or vacate a
cessation order for good cause, and may extend the time for
abatement if the failure to abate within the time previously set
was not caused by lack of diligence on the part of the
permittee.

318.  The Division will terminate a cessation order by
written notice to the permittee, when it is determined that all
conditions, practices or violations listed in the order have
been abated.  Termination will not affect the right of the
Board to assess civil penalties for those violations under
R645-401.

319.  Within sixty days after issuing a cessation order,
the Division will notify in writing any person who has been
identified under R645-300-148 and R645-301-112.300 and
112.400 as owning or controlling the permittee, that the
cessation order was issued and that the person has been
identified as an owner or controller.

320.  Notices of Violation.
321.  The Division will issue a notice of violation if, on

the basis of a Division inspection carried out during the
enforcement of a State Program it finds a violation of the
State Program or any condition of a permit or an exploration
approval imposed under the State Program which does not

create an imminent danger or harm for which a cessation
order must be issued under R645-400-310.

322.  When on the basis of any Division inspection other
than one described in R645-400-321, the Division determines
that there exists a violation of the State Program or any
condition of a permit or an exploration approval required by
the Act which does not create an imminent danger or harm for
which a cessation order must be issued under R645-400-310,
the Division will issue a notice of violation to the permittee or
his agent fixing a reasonable time not to exceed 90 days for
the abatement of the violation and providing opportunity for a
conference before the Division.

323.  A notice of violation issued under R645-400-320
will be in writing, signed by the authorized representative of
the Division, and will set forth reasonable specificity:

323.100.  The nature of the violation;
323.200.  The remedial action required, which may

include interim steps;
323.300.  A reasonable time for abatement, which may

include time for accomplishment of interim steps; and
323.400.  A reasonable description of the portion of the

coal exploration or coal mining and reclamation operations to
which it applies.

324.  The Division may extend the time set for
abatement or for accomplishment of an interim step, if the
failure to meet the time previously set was not caused by lack
of diligence on the part of the permittee.  The total time for
abatement under a notice of violation, including all
extensions, will not exceed 90 days from the date of issuance
except upon a showing by the permittee that it is not feasible
to abate the violation within 90 calendar days due to one or
more of the circumstances in R645-400-327.  An extended
abatement date pursuant to this section will not be granted
when the permittee's failure to abate within 90 days has been
caused by lack of diligence or intentional delay by the
permittee in completing the remedial action required.

325.  If the permittee fails to meet any time set for
abatement or for accomplishment of an interim step, the
Division will issue a cessation order under R645-400-314.

326.  The Division will terminate a notice of violation by
written notice to the permittee, when the Division determines
that all violations listed in the notice of violation have been
abated.  Termination will not affect the right of the Board to
assess civil penalties for those violations which have been
abated, nor will termination affect the right of the Board to
assess civil penalties for those violations under R645-401.

327.  Circumstances which may qualify a coal mining
and reclamation operation for an abatement period of more
than 90 days are:

327.100.  Where the permittee of an ongoing permitted
operation has timely applied for and diligently pursued a
permit renewal or other necessary approval of designs or
plans but such permit or approval has not been or will not be
issued within 90 days after a valid permit expires or is
required, for reasons not within the control of the permittee;

327.200.  Where there is a valid judicial order
precluding abatement within 90 days as to which the
permittee has diligently pursued all rights of appeal and as to
which he or she has no other effective legal remedy;

327.300.  Where the permittee cannot abate within 90
days due to a labor strike;

327.400.  Where climatic conditions preclude abatement
within 90 days or where, due to climatic conditions,
abatement within 90 days clearly would cause more
environmental harm than it would prevent; or

327.500.  Where abatement within 90 days requires
action that would violate safety standards established by
statute or regulation under the Mine Safety and Health Act of
1977.
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328.  Other information on abatement times extended
beyond 90 days.

328.100.  Whenever an abatement time in excess of 90
days is permitted, interim abatement measures will be
imposed to the extent necessary to minimize harm to the
public or the environment.

328.200.  If any of the conditions in R645-400-327
exists, the permittee may request the authorized representative
of the Division to grant an abatement period exceeding 90
days.  The authorized representative will not grant such an
abatement period without the concurrence of the Director or
his or her designee and the abatement period granted will not
exceed the shortest possible time necessary to abate the
violation.  The permittee will have the burden of establishing
by clear and convincing proof that he or she is entitled to any
extension under the provisions of R645-400-324 and R645-
400-327.

328.300.  In determining whether or not to grant an
abatement period exceeding 90 days the authorized
representative may consider any relevant written or oral
information from the permittee or any other source.  The
authorized representative will promptly and fully document in
the file his or her reasons for granting or denying the request.
The Director or designee of the Director specified in R645-
400-328.200 will review this document before concurring in
or disapproving the extended abatement date and will
promptly and fully document the reasons for his or her
concurrence or disapproval in the file.

328.400.  Any determination made under R645-400-
328.200 or R645-400-328.300 will contain a right of appeal
to the Board under R645-400-360.

328.500.  No extension granted under R645-400-
328.200 or R645-400-328.300 may exceed 90 days in length.
Where the condition or circumstance which prevented
abatement within 90 days exists at the expiration of any such
extension, the permittee may request a further extension in
accordance with the procedures of R645-400-328.200.

329.  Enforcement actions at abandoned sites.  The
Division may refrain from using a notice of violation or
cessation order for a violation at an abandoned site, as defined
in R645-100-200., if abatement of the violation is required
under any previously issued notice on order.

330.  Suspension or Revocation of Permits.
331.  The Board will issue an order to a permittee

requiring him or her to show cause why his or her permit and
right to mine under the State Program should not be
suspended or revoked, if the Board determines that a pattern
of violations of any requirements of the State Program, or any
permit condition required by the Act exists or has existed, and
that each violation was caused by the permittee willfully or
through an unwarranted failure to comply with those
requirements or conditions.  A finding of unwarranted failure
to comply will be based upon a demonstration of greater than
ordinary negligence on the part of the permittee.  Violations
by any person conducting coal mining and reclamation
operations on behalf of the permittee will be attributed to the
permittee, unless the permittee establishes that they were acts
of deliberate sabotage.

332.  Pattern of Violation.
332.100.  The Director may determine that a pattern of

violations exists or has existed, based upon two or more
Division inspections of the permit area within a 12-month
period, after considering the circumstances, including:

332.110.  The number of violations, cited on more than
one occasion, of the same or related requirements of the State
Program or the permit; and

332.120.  The number of violations, cited on more than
one occasion, of different requirements of the State Program
or the permit; and

332.130.  The extent to which the violations were
isolated departures from lawful conduct.

332.200.  If after the review described in R645-400-332,
the Director determines that a pattern of violation exists or
has existed and that each violation was caused by the
permittee willfully or through unwarranted failure to comply,
he or she will recommend that the Board issue an order to
show cause as provided in R645-400-331.

332.300.  The Director will promptly review the history
of violations of any permittee who has been cited for
violations of the same or related requirements of the State
Program, or the permit during three or more state inspections
of the permit area within a 12-month period.  If, after such
review, the Director determines that a pattern of violations
exists or has existed, he or she will recommend that the Board
issue an order to show cause as provided in paragraph R645-
400-331.

333.  Number of Violations.
333.100.  In determining the number of violations within

a 12-month period, the Director will consider only violations
issued as a result of a state inspection carried out during
enforcement of the State Program.

333.200.  The Director may not consider violations
issued as a result of inspections other than those mentioned in
R645-400-333.100 in determining whether to exercise his or
her discretion under R645-400-332.100, except as evidence
of the willful or unwarranted nature of the permittee's failure
to comply.

334.  Whenever a permittee fails to abate a violation
contained in a notice of violation or cessation order within the
abatement period set in the notice or order or as subsequently
extended, the Director will review the permittee's history of
violations to determine whether a pattern of violations caused
by the permittee's willful or unwarranted failure to comply
exists pursuant to this section, and will make a
recommendation to the Board concerning whether or not an
order to show cause should issue pursuant to R645-400-331.

335.  Hearing Procedures.
335.100.  If the permittee files an answer to the show

cause order and requests a hearing, a formal public hearing on
the record will be conducted pursuant to the R641 Rules
before the Board or at the Board's option by an administrative
hearing officer.  The hearing officer will be a person who
meets minimum requirements for a hearing officer under Utah
law.  At such hearing the Division will have the burden of
establishing a prima facie case for suspension or revocation of
the permit based upon clear and convincing evidence.  The
ultimate burden of persuasion that the permit should not be
suspended or revoked will rest with the permittee.

The Board or Officer will give 30 days written notice of
the date, time and place of the hearing to the Director, the
permittee and any intervenor.  Upon receipt of the notice the
Director will publish it, if practicable, in a newspaper of
general circulation in the area of the coal mining and
reclamation operations, and will post it at the Division office
closest to those operations.  Upon written request by the
permittee, such hearing may at the Board's option be held at
or near the mine site within the county in which the
permittee's operations are located.

335.200.  Within 60 days after the hearing, the Board
will prepare a written determination, or the Officer will
prepare a written determination to the Board, as to whether or
not a pattern of violation exists.  If the determination is
prepared by the hearing officer, it will be reviewed by the
Board which will make the final decision thereon.  If the
Board finds a pattern of violations and revokes or suspends
the permit and the permittee's right to mine under the State
Program, the permittee will immediately cease coal mining
operations on the permit area and will:
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335.210.  If the permit and the right to mine under the
State Program are revoked, complete reclamation within the
time specified in the order; or

335.220.  If the permit and the right to mine under the
State Program are suspended, complete all affirmative
obligations to abate all conditions, practices, or violations as
specified in the order.

340.  Service of Notices of Violation, Cessation Orders
and Show Cause Orders.

341.  A notice of violation or cessation order will be
served on the permittee or his designated agent promptly after
issuance, as follows:

341.100.  By tendering a copy at the coal exploration or
coal mining and reclamation operation to the designated agent
or to the individual who, based upon reasonable inquiry by
the authorized representative, appears to be in charge of the
coal exploration or coal mining and reclamation operation
referred to in the notice or order.  If no such individual can be
located at the site, a copy may be tendered to any individual at
the site who appears to be an employee or agent of the
permittee.  Service will be complete upon tender of the notice
or order and will not be deemed incomplete because of refusal
to accept.

341.200.  As an alternative to R645-400-341.100,
service may be made by sending a copy of the notice or order
by certified mail or by hand to the permittee or his designated
agent.  Service will be complete upon tender of the notice or
order by mail and will not be deemed incomplete because of
refusal to accept.

342.  A show cause order may be served on the permittee
in either manner provided in R645-400-341.

343.  Designation by any person of an agent for service
of notices and orders will be made in writing to the Division.

350.  Informal Public Hearing.
351.  Except as provided in R645-400-352 and R645-

400-353 a notice of violation or cessation order which
requires cessation of mining, expressly or by necessary
implication, will expire within 30 days after it is served unless
an informal public hearing has been held within that time.
The hearing will be held at or reasonably close to the mine
site so that it may be viewed during the hearing or at any
other location acceptable to the Division and the permittee.
The Division office nearest to the mine site will be deemed to
be reasonably close to the mine site unless a closer location is
requested and agreed to by the Division.  Expiration of a
notice or order will not affect the Board's right to assess civil
penalties for the violations mentioned in the notice or order
under R645-401.

352.  A notice of violation or cessation order will not
expire as provided in R645-400-351, if the condition, practice
or violation in question has been abated or if the informal
public hearing has been waived, or if, with the consent of the
permittee, the informal public hearing is held later than 30
days after the notice or order was served.  For purposes of
R645-400-352:

352.100.  The informal public hearing will be deemed
waived if the permittee:

352.110.  Is informed, by written notice served in the
manner provided in R645-400-352.200, that he or she will be
deemed to have waived an informal public hearing unless he
or she requests one within 30 days after service of the notice;
and

352.120.  Fails to request an informal public hearing
within that time;

352.200.  The written notice referred to in R645-400-
352.110 will be delivered to the permittee by an authorized
representative or sent by certified mail to the permittee no
later than five days after the notice or order is served on the
permittee; and

352.300.  The permittee will be deemed to have
consented to an extension of the time for holding the informal
public hearing if his or her request is received on or after the
21st day after service of the notice or order.  The extension of
time will be equal to the number of days elapsed after the 21st
day.

353.  The Division will give as much advance notice as
is practicable of the time, place, and subject matter of the
informal public hearing to:

353.100.  The permittee; and
353.200.  Any person who filed a report which led to

that notice or order.
354.  The Division will also post notice of the hearing at

the office closest to the mine site, and publish it, where
practicable, in a newspaper of general circulation in the area
of the mine.

355.  An informal public hearing will be conducted by a
representative of the Board who may accept oral or written
arguments and any other relevant information from any
person attending.

356.  Within five days after the close of the informal
public hearing, the Division will affirm, modify or vacate the
notice or order in writing.  The decision will be sent to:

356.100.  The permittee; and
356.200.  Any person who filed a report which led to the

notice or order.
357.  The granting or waiver of an informal public

hearing will not affect the right of any person to formal
review under UCA 40-10-22-(3).  At such formal review
proceedings, no evidence as to statements made or evidence
produced at an informal public hearing will be introduced as
evidence or to impeach a witness.

360.  Board Review of Citations.
361.  Petition Process.
361.100.  A permittee issued a notice of violation or

cessation order under R645-400-320 or R645-400-310 or a
person having an interest which is or may be adversely
affected by the issuance, modification, vacation or
termination of a notice or order, may request review of the
Division's action by filing an application for review and
request for hearing pursuant to UCA 40-10-22(3) and the
Board's Rules within 30 days after receiving notice of the
action.

361.200.  Upon written petition by the operator or an
interested party, the Board, at its discretion, or a hearing
examiner appointed by the Board, pursuant to UCA 40-6-
10(6), may be requested to hold a hearing at the site of the
operation or within such reasonable proximity to the site that
any viewings of the site can be conducted during the course
of public hearing.

361.300.  The Board will issue an order concerning the
cessation order within 30 days after its next regularly
scheduled hearing of receipt of the petition for review of the
Division's cessation order.

362.  The filing of a petition for review and request for a
hearing under R645-400-360 will not operate as a stay of any
notice or order, or of any modification, termination or
vacation of either.

370.  Inability to Comply.
371.  No cessation order or notice of violation issued

under R645-400-300 may be vacated because of inability to
comply.

372.  Inability to comply may not be considered in
determining whether a pattern of violations exists.

373.  Unless caused by lack of diligence, inability to
comply may be considered only in mitigation of the amount
of civil penalty under R645-401 and of the duration of the
suspension of a permit under R645-400-330.

380.  Compliance Conference.
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381.  A permittee may request an on-site compliance
conference with an authorized representative to review the
compliance status of any condition or practice proposed at
any coal exploration or coal mining and reclamation
operation.  Any such conference will not constitute an
inspection within the meaning of UCA 40-10-19 or R645-
400-100.

382.  The Division may accept or refuse any request to
conduct a compliance conference under R645-400-381.
Where the Division accepts such a request, reasonable notice
of the scheduled date and time of the compliance conference
will be given to the permittee.

383.  The authorized representative at any compliance
conference will review such proposed conditions and
practices as the permittees may request in order to determine
whether any such condition or practice may become a
violation of any requirement of the Act or of any applicable
permit or exploration proposal.

384.  Neither the holding of any compliance conference
under R645-400-380 nor any opinion given by the authorized
representative at such a conference will affect:

384.100.  Any rights or obligations of the Division or of
the permittee with respect to any inspection, notice of
violation or cessation order, whether prior or subsequent to
such conference; or

384.200.  The validity of any notice of violation or
cessation order issued with respect to any condition or
practice reviewed at the compliance conference.

390.  Injunctive Relief.
391.  The Division may request the Utah Attorney

General's office to institute a civil action for relief, including a
permanent or temporary injunction, restraining order or any
other order, in the district court for the district in which the
coal exploration or coal mining and reclamation operation is
located or in which the permittee has his principal office,
whenever that permittee, in violation of the State Program or
any condition of an exploration approval or permit:

391.100.  Violates or fails or refuses to comply with any
order or decision of the Division under the State Program;

391.200.  Interferes with, hinders or delays the Division
in carrying out the provisions of the State Program;

391.300.  Refuses to admit the Division to a mine;
391.400.  Refuses to permit inspection of a mine by the

Division;
391.500.  Refuses to furnish any required information or

report;
391.600.  Refuses to permit access to or copying of any

required records; or
391.700.  Refuses to permit inspection of monitoring

equipment.
392.  No citizen suits may be brought pursuant to UCA

40-10-21 if the Board, Division or State Attorney General has
commenced and is diligently prosecuting a civil action under
R645-400-391, however, in any such action in a state court
any interested person may intervene as permitted by and in
accordance with Rule 24 of the Utah Rules of Civil
Procedure.

KEY:  reclamation, coal mines
November 17, 2000 40-10-1 et seq.
Notice of Continuation March 25, 2005
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R657.  Natural Resources, Wildlife Resources.
R657-33.  Taking Bear.
R657-33-1.  Purpose and Authority.

(1)  Under authority of Sections 23-14-18 and 23-14-19,
of the Utah Code, the Wildlife Board has established this rule
for taking and pursuing bear.

(2)  Specific dates, areas, number of permits, limits and
other administrative details which may change annually are
published in the proclamation of the Wildlife Board for taking
and pursuing bear.

R657-33-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-

2.
(2)  In addition:
(a)  "Bait" means any lure containing animal, mineral or

plant materials.
(b)  "Baiting" means the placing, exposing, depositing,

distributing or scattering of bait to lure, attract or entice bear
on or over any area.

(c)  "Bear" means Ursus americanus, commonly known
as black bear.

(d)  "Canned hunt" means that a bear is treed, cornered,
held at bay or its ability to escape is otherwise restricted for
the purpose of allowing a person who was not a member of
the initial hunting party to arrive and take the bear.

(e)  "Cub" means a bear less than one year of age.
(f)  "Evidence of sex" means the teats, and sex organs of

a bear, including a penis, scrotum or vulva.
(g)  "Green pelt" means the untanned hide or skin of a

bear.
(h)  "Limited entry hunt" means any hunt listed in the

hunt table, published in the proclamation of the Wildlife
Board for taking bear, which is identified as a limited entry
hunt and does not include pursuit only.

(i)  "Pursue" means to chase, tree, corner or hold a bear
at bay.

(j)(i)  "Valid application" means:
(A)  it is for a species that the applicant is eligible to

possess a permit;
(B)  there is a hunt for that species regardless of

estimated permit numbers; and
(C)  there is sufficient information on the application to

process the application, including personal information, hunt
information, and sufficient payment.

(ii)  Applications missing any of the items in Subsection
(i) may still be considered valid if the application is timely
corrected through the application correction process.

(k)  "Waiting period" means a specified period of time
that a person who has obtained a bear permit must wait before
applying for any other bear permit.

R657-33-3.  Permits for Taking Bear.
(1)(a)  To take a bear, a person must first obtain a valid

limited entry bear permit for a specified hunt unit as provided
in the proclamation of the Wildlife Board for taking bear.

(b)  To pursue bear, a person must first obtain a valid
bear pursuit permit from a division office.

(2)  Any limited entry bear permit purchased after the
season opens is not valid until seven days after the date of
purchase.

(3)  Residents and nonresidents may apply for limited
entry bear permits and purchase bear pursuit permits.

R657-33-4.  Purchase of License or Permit by Mail.
(1)  A person may purchase a bear pursuit permit by mail

by sending the following information to a division office:  full
name, complete mailing address, phone number, date of birth,
weight, height, sex, color of hair and eyes, driver's license

number (if available), proof of hunter education certification
and fee.

(2)(a)  Personal checks, business checks, cashier's check
or money orders will be accepted.

(b)  Personal and business checks drawn on an out-of-
state will not be accepted.

(c)  Checks must be made payable to the Utah Division
of Wildlife Resources.

R657-33-5.  Hunting Hours.
Bear may be taken or pursued only between one-half

hour before official sunrise through one-half hour after
official sunset.

R657-33-6.  Firearms and Archery Equipment.
(1)  A person may use the following to take bear:
(a)  any firearm not capable of being fired fully

automatic, except a firearm using a rimfire cartridge; and
(b)  a bow and arrows.
(2)  A person may not use a crossbow to take bear,

except as provided in Rule R657-12.

R657-33-7.  Traps and Trapping Devices.
(1)  Bear may not be taken with a trap, snare or any other

trapping device, except as authorized by the division.
(2)  Bear accidentally caught in any trapping device must

be released unharmed.
(3)(a)  Written permission must be obtained from a

division representative to remove the carcass of a bear from
any trapping device.

(b)  The carcass shall remain the property of the state of
Utah and must be surrendered to the division.

R657-33-8.  State Parks.
(1)  Hunting of any wildlife is prohibited within the

boundaries of all state park areas except those designated by
the Division of Parks and Recreation in Section R651-603-5.

(2)  Hunting with a rifle, handgun or muzzleloader in
park areas designated open is prohibited within one mile of
all area park facilities, including buildings, camp or picnic
sites, overlooks, golf courses, boat ramps and developed
beaches.

(3)  Hunting with shotguns and archery tackle is
prohibited within one quarter mile of the above stated areas.

R657-33-9.  Prohibited Methods.
(1)  Bear may be taken or pursued only during open

seasons and using methods prescribed in this rule and the
proclamation of the Wildlife Board for taking and pursuing
bear.  Otherwise, under the Wildlife Resources Code, it is
unlawful for any person to possess, capture, kill, injure, drug,
rope, trap, snare, or in any way harm or transport bear.

(2)  After a bear has been pursued, chased, treed,
cornered, legally baited or held at bay, a person may not, in
any manner, restrict or hinder the animal's ability to escape.

(3)  A person may not engage in a canned hunt.
(4)  A person may not take any wildlife from an airplane

or any other airborne vehicle or device or any motorized
terrestrial or aquatic vehicle, including snowmobiles and
other recreational vehicles.

R657-33-10.  Spotlighting.
(1)  Except as provided in Section 23-13-17:
(a)  a person may not use or cast the rays of any

spotlight, headlight or other artificial light to locate protected
wildlife while having in possession a firearm or other weapon
or device that could be used to take or injure protected
wildlife; and

(b)  the use of a spotlight or other artificial light in a
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field, woodland or forest where protected wildlife are
generally found is prima facie evidence of attempting to
locate protected wildlife.

(2)  The provisions of this section do not apply to:
(a)  the use of the headlights of a motor vehicle or other

artificial light in a usual manner where there is no attempt or
intent to locate protected wildlife; or

(b)  a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing the concealed weapon to
hunt or take wildlife.

R657-33-11.  Party Hunting.
A person may not take a bear for another person.

R657-33-12.  Use of Dogs.
(1)  Dogs may be used to take or pursue bear only during

open seasons as provided in the proclamation of the Wildlife
Board for taking bear.

(2)  The owner and handler of dogs used to take or
pursue bear must have a valid bear permit or bear pursuit
permit in possession while engaged in taking or pursuing
bear.

(3)  When dogs are used in the pursuit of a bear, the
licensed hunter intending to take the bear must be present
when the dogs are released and must continuously participate
in the hunt thereafter until the hunt is completed.

(4)  When dogs are used to take a bear and there is not an
open pursuit season, the owner and handler of the dogs must
have a valid pursuit permit and be accompanied by a licensed
hunter as provided in Subsection (3), or have a valid limited
entry bear permit for the limited entry unit being hunted.

R657-33-13.  Certificate of Registration Required for Bear
Baiting.

(1)  A certificate of registration for baiting must be
obtained before establishing a bait station.

(2)  Certificates of registration are issued only to holders
of valid limited entry bear archery permits.

(3)  A certificate of registration may be obtained from the
division office within the region where the bait station will be
established.

(4)  The following information must be provided to
obtain a Certificate of Registration for baiting:  a 1:24000
USGS quad map with the bait location marked, or the
Universal Transverse Mercator (UTM) or latitude and
longitude coordinates of the bait station, including the datum,
type of bait used and written permission from the appropriate
landowner for private lands.

(5)(a)  Any person interested in baiting on lands
administered by the U.S. Forest Service or Bureau of Land
Management must verify that the lands are open to baiting
before applying for a limited entry bear archery permit.

(b)  Information on areas that are open to baiting on
National Forests must be obtained from district offices.
Baiting locations and applicable travel restrictions must be
verified by the district supervisor prior to applying for a
Certificate of Registration.

(c)  Areas generally closed to baiting stations by these
federal agencies include:

(i)  designated Wilderness Areas;
(ii)  heavily used drainages or recreation areas; and
(iii)  critical watersheds.
(d)  The division shall send a copy of the certificate of

registration to the private landowner or appropriate district
office of the land management agency that manages the land
where the bait station will be placed, as identified by the
hunter on the application for a certificate of registration.

(6)  A $5 handling fee must accompany the application.

(7)  Only hunters listed on the certificate of registration
may hunt over the bait station and the certificate of
registration must be in possession while hunting over the bait
station.

(8)  Any person tending a bait station must be listed on
the certificate of registration.

R657-33-14.  Use of Bait.
(1)(a)  A person who has obtained a limited entry bear

archery permit may use archery tackle only, even when
hunting bear away from the bait station.

(b)  A person may establish or use only one bait station.
The bait station may be used during both open seasons.

(c)  Bear lured to a bait station may not be taken with
any firearm or the use of dogs.

(d)  Bait may not be contained in or include any metal,
glass, porcelain, plastic, cardboard, or paper.

(e)  The bait station must be marked with a sign provided
by the division and posted within 10 feet of the bait.

(2)(a)  Bait may be placed only in areas open to hunting
and only during the open seasons.

(b)  All materials used as bait must be removed within
72 hours after the close of the season or within 72 hours after
the person or persons, who are registered for that bait station
harvest a bear.

(3)  A person may use nongame fish as bait, except those
listed as prohibited in Rule R657-13 and the proclamation of
the Wildlife Board for Taking Fish and Crayfish.  No other
species of protected wildlife may be used as bait.

(4)(a)  Domestic livestock or its parts, including
processed meat scraps, may be used as bait.

(b)  A person using domestic livestock or their parts for
bait must have in possession:

(i)  a certificate from a licensed veterinarian certifying
that the domestic livestock or their parts does not have a
contagious disease, and stating the cause and date of death;
and

(ii)  a certificate of brand inspection or other proof of
ownership or legal possession.

(5)  Bait may not be placed within:
(a)  100 yards of water or a public road or designated

trail; or
(b)  1/2 mile of any permanent dwelling or campground.
(6)  Violations of this rule and the proclamation of the

Wildlife Board for taking and pursuing bear concerning
baiting on federal lands may be a violation of federal
regulations and prosecuted under federal law.

R657-33-15.  Tagging Requirements.
(1)  The carcass of a bear must be tagged in accordance

with Section 23-20-30.
(2)  The carcass of a bear must be tagged with a

temporary possession tag before the carcass is moved from or
the hunter leaves the site of kill.

(3)  A person may not hunt or pursue bear after the
notches have been removed from the tag or the tag has been
detached from the permit.

(4)  The temporary possession tag:
(a)  must remain attached to the pelt or unskinned

carcass until the permanent possession tag is attached; and
(b)  is only valid for 48 hours after the date of kill.
(5)  A person may not possess a bear pelt or unskinned

carcass without a valid permanent possession tag affixed to
the pelt or unskinned carcass.  This provision does not apply
to a person in possession of a properly tagged carcass or pelt
within 48 hours after the kill, provided the person was issued
and is in possession of a valid permit.

R657-33-16.  Evidence of Sex and Age.
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(1)  Evidence of sex must remain attached to the carcass
or pelt of each bear until a permanent tag has been attached by
the division.

(2)  The pelt and skull must be presented to the division
in an unfrozen condition to allow the division to gather
management data.

(3)  The division may seize any pelt not accompanied by
its skull.

R657-33-17.  Permanent Tag.
(1)  Each bear must be taken by the permit holder to a

conservation officer or division office within 48 hours after
the date of kill to have a permanent possession tag affixed to
the pelt or unskinned carcass.

(2)  A person may not possess a green pelt after the 48-
hour check-in period, ship a green pelt out of Utah, or present
a green pelt to a taxidermist if the green pelt does not have a
permanent possession tag attached.

R657-33-18.  Transporting Bear.
Bear that have been legally taken may be transported by

the permit holder provided the bear is properly tagged and the
permittee possesses a valid permit.

R657-33-19.  Exporting Bear from Utah.
(1)  A person may export a legally taken bear or its parts

if that person has a valid license and permit and the bear is
properly tagged with a permanent possession tag.

(2)  A person may not ship or cause to be shipped from
Utah, a bear pelt without first obtaining a shipping permit
issued by an authorized division representative.

R657-33-20.  Donating.
(1)  A person may donate protected wildlife or their parts

to another person in accordance with Section 23-20-9.
(2)  A written statement of donation must be kept with

the protected wildlife or parts showing:
(a)  the number and species of protected wildlife or parts

donated;
(b)  the date of donation;
(c)  the license or permit number of the donor and the

permanent possession tag number; and
(d)  the signature of the donor.
(3)  A green pelt of any bear donated to another person

must have a permanent possession tag affixed.
(4)  The written statement of donation must be retained

with the pelt.

R657-33-21.  Purchasing or Selling.
(1)  Legally obtained tanned bear hides may be

purchased or sold.
(2)  A person may not purchase, sell, offer for sale or

barter a gall bladder, tooth, claw, paw or skull of any bear.

R657-33-22.  Waste of Wildlife.
(1)  A person may not waste or permit to be wasted or

spoiled any protected wildlife or their parts in accordance
with Section 23-20-8.

(2)  The skinned carcass of a bear may be left in the field
and does not constitute waste of wildlife, however, the
division recommends that hunters remove the carcass from the
field.

R657-33-23.  Livestock Depredation.
(1)  If a bear is harassing, chasing, disturbing, harming,

attacking or killing livestock, or has committed such an act
within the past 72 hours:

(a)  in depredation cases, the livestock owner, an
immediate family member or an employee of the owner on a

regular payroll, and not hired specifically to take bear, may
kill the bear;

(b)  a landowner or livestock owner may notify the
division of the depredation or human health and safety
concerns, which shall authorize a local hunter to take the
offending bear or notify a Wildlife Services specialist,
supervised by the USDA Wildlife Program; or

(c)  the livestock owner may notify a Wildlife Services
specialist of the depredation who may take the depredating
bear.

(2)  Depredating bear may be taken at any time by a
Wildlife Services specialist while acting in the performance of
the person's assigned duties and in accordance with
procedures approved by the division.

(3)  A depredating bear may be taken by those persons
authorized in Subsection (1)(a) with:

(a)  any weapon authorized for taking bear; or
(b)  with the use of snares only with written

authorization from the director of the Division and subject to
all the conditions and restrictions set out in the written
authorization.

(i)  The option in Subsection (3)(b) may only be
authorized in the case of a chronic depredation situation
where numerous livestock have been killed by a depredating
bear and must be verified by Wildlife Services or Division
personnel.

(4)(a)  Any bear taken pursuant to this section must be
delivered to a division office or employee within 72 hours.

(b)  A bear that is killed in accordance with Subsection
(1)(a) shall remain the property of the state, except the
division may sell a bear damage permit to a person who has
killed a depredating bear if that person wishes to maintain
possession of the bear.

(c)  A person may acquire only one bear annually.
(5)(a)  Hunters interested in taking depredating bear as

provided in Subsection (1)(b) may contact the division.
(b)  Hunters will be contacted by the division to take

depredating bear as needed.

R657-33-24.  Questionnaire.
Each permittee who receives a questionnaire should

return the questionnaire to the division regardless of success.
Returning the questionnaire helps the division evaluate
population trends, harvest success and other valuable
information.

R657-33-25.  Taking Bear.
(1)  A person may take only one bear during the season

and from the limited entry area specified on the permit.
(2)(a)  A person may not take or pursue a female bear

with cubs.
(b)  Any bear, except a cub or a sow accompanied by

cubs, may be taken during the prescribed seasons.
(3)  Limited entry permits may be obtained by following

the application procedures provided in this rule and the
proclamation of the Wildlife Board for taking and pursuing
bear.

(4)(a)  A mandatory orientation course is required for
hunters who draw a permit for the following hunts:

(i)  South Slope, Yellowstone;
(ii)  South Slope, Vernal/Diamond Mountain/Bonanza;
(iii)  Nine Mile, Anthro-Range Creek;
(iv)  La Sal Mountains, Dolores Triangle;
(v)  San Juan;
(vi)  Central Mountains, Manti-North;
(vii)  Central Mountains, Manti-South;
(viii)  Wasatch Mountains, West; and
(ix)  Wasatch Mountains, Currant Creek-Avintaquin.
(b)  Hunters will be notified of the orientation process.
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(c)  Permits for spring bear hunts will be distributed to
successful applicants upon completion of the orientation.

(5)  Season dates, closed areas and limited entry permit
areas are published in the proclamation of the Wildlife Board
for taking and pursuing bear.

R657-33-26.  Bear Pursuit.
(1)  Bear may be pursued only by persons who have

obtained a bear pursuit permit.  The bear pursuit permit does
not allow a person to kill a bear.

(2)  Pursuit permits may be obtained at Division offices
and through participating online license agents.

(3)  A person may not:
(a)  take or pursue a female bear with cubs;
(b)  repeatedly pursue, chase, tree, corner or hold at bay

the same bear during the same day; or
(c)  possess a firearm or any device that could be used to

kill a bear while pursuing bear.
(i)  The weapon restrictions set forth in Subsection (c) do

not apply to a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing or attempting to utilize the
concealed weapon to injure or kill bear.

(4)  If eligible, a person who has obtained a bear pursuit
permit may also obtain a limited entry bear permit.

(5)  When dogs are used to take a bear and there is not an
open pursuit season, the owner and handler of the dogs must
have a valid pursuit permit and be accompanied by a licensed
hunter as provided in Section R657-33-12.

(6)  Season dates, closed areas and bear pursuit permit
areas are published in the proclamation of the Wildlife Board
for taking and pursuing bear.

R657-33-27.  General Application Information.
(1)  A person may not apply for or obtain more than one

bear permit within the same calendar year, except as provided
in Subsection R657-33-27(2).

(2)  Limited entry bear permits are valid only for the hunt
unit and for the specified season designated on the permit.

R657-33-28.  Waiting Period.
(1)  Any person who purchases a permit valid for the

current season, may not apply for a permit for a period of two
years.

(2)  Any person who draws a permit for the current
season, may not apply for a permit for a period of two years.

R657-33-29.  Application Procedure.
(1)  Applications are available from license agents and

division offices.
(2)(a)  Group applications are not accepted.  A person

may not apply more than once annually.
(b)  Applicants may select up to three hunt unit choices

when applying for limited entry bear permits.  Hunt unit
choices must be listed in order of preference.

(c)  Applicants must specify on the application whether
they want a limited entry bear permit or a limited entry bear
archery permit.

(i)  The application may be rejected if the applicant does
not specify either a limited entry bear permit or limited entry
bear archery permit.

(ii)  Any person obtaining a limited entry bear archery
permit must also obtain a certificate of registration if
intending to use bait as provided in Section R657-33-14.

(3)(a)  Applications must be mailed by the date
prescribed in the proclamation of the Wildlife Board for
taking and pursing bear.  Applications filled out incorrectly or
received later than the date prescribed in the bear
proclamation may be rejected.

(b)  If an error is found on an application, the applicant
may be contacted for correction.

(c)  The opportunity to correct an error is not guaranteed.
(4)(a)  Late applications received by the date published

in the proclamation of the Wildlife Board for taking bear will
not be considered in the drawing, but will be processed for
the purpose of entering data into the division's draw database
to provide:

(i)  future preprinted applications;
(ii)  notification by mail of late application and other

draw opportunities; or
(iii)  re-evaluation of division or third-party errors.
(b)  The handling fee will be used to process the late

application.  Any permit fees submitted with the application
will be refunded.

(c)  Late applications received after the date published in
the proclamation of the Wildlife Board for taking bear, will
not be processed and will be returned.

(5)  Any person who applies for a hunt that occurs on
private land is responsible for obtaining written permission
from the landowner to access the property.  To avoid
disappointment and wasting the permit and fee if access is not
obtained, hunters should get permission before applying.  The
division does not guarantee access and does not have the
names of landowners where hunts occur.

(6)  Only a resident may apply for or obtain a resident
permit and only a nonresident may apply for or obtain a
nonresident permit, except as provided in Section R657-33-
32(6)(b).

(7)  To apply for a resident permit, a person must
establish residency at the time of purchase.

(8)  The posting date of the drawing shall be considered
the purchase date of a permit.

R657-33-30.  Fees.
(1)  Each application must include:
(a)  the permit fee; and
(b)  the nonrefundable handling fee.
(2)  Fees must be paid in accordance with Rule R657-42-

8.

R657-33-31.  Drawings and Remaining Permits.
(1)  If permits remain after all choices have been

evaluated separately for residents and nonresidents, a second
evaluation will be done allowing cross-over usage of
remaining resident and nonresident permit quotas.

(2)  Applicants will be notified by mail or e-mail of draw
results by the date published in the proclamation of the
Wildlife Board for taking and pursuing bear.  The drawing
results will be posted on the Division's Internet address.

(3)  Permits remaining after the drawing will be sold on
a first-come, first-served basis beginning and ending on the
dates provided in the proclamation of the Wildlife Board for
taking and pursuing bear.  These permits may be purchased
by either residents or nonresidents.

(4)  Waiting periods do not apply to the purchase of
remaining permits.  However, waiting periods are incurred as
a result of purchasing remaining permits.

(5)(a)  A person may withdraw their application for the
bear drawing by requesting such in writing by the date
published in the proclamation of the Wildlife Board for
taking and pursuing bear.

(b)  The applicant must send their notarized signature
with a statement requesting that their application be
withdrawn to the address published in the proclamation of the
Wildlife Board for taking bear.

(6)(a)  An applicant may amend their application for the
limited entry bear permit drawing by requesting such in
writing by the initial application deadline.
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(b)  The applicant must send their notarized signature
with a statement requesting that their application be amended
to the address published in the proclamation of the Wildlife
Board for taking bear.

(c)  The applicant must identify in their statement the
requested amendment to their application.

(d)  If the application is amended, and that amendment
results in an error, the division reserves the right to reject the
entire application.

(8)  Handling fees will not be refunded.

R657-33-32.  Bonus Points.
(1)  A bonus point is awarded for:
(a)  a valid unsuccessful application in the drawing; or
(b)  a valid application when applying for a bonus point

in the bear drawing.
(2)(a)  A person may apply for one bear bonus point each

year, except a person may not apply in the drawing for both a
limited entry bear permit and a bear bonus point in the same
year.

(b)  A person may not apply for a bonus point if that
person is ineligible to apply for a permit.

(c)  Group applications will not be accepted when
applying for bonus points.

(3)(a)  Each applicant receives a random drawing
number for:

(i)  the current valid limited entry bear application; and
(ii)  each bonus point accrued.
(b)  The applicant will retain the lowest random number

for the drawing.
(4)(a)  Fifty percent of the permits for each hunt unit will

be reserved for applicants with bonus points.
(b)  Based on the applicant's first choice, the reserved

permits will be designated by a random drawing number to
eligible applicants with the greatest number of bonus points.

(c)  If reserved permits remain, the reserved permits will
be designated by random number to eligible applicants with
the next greatest number of bonus points.

(d)  The procedure in Subsection (c) will continue until
all reserved permits have been issued or no applications for
that hunt unit remain.

(e)  Any reserved permits remaining and any applicants
who were not selected for reserved permits will be returned to
the drawing.

(5)  Bonus points are forfeited if a person obtains a
limited entry bear permit except as provided in Subsection
(6).

(6)  Bonus points are not forfeited if a person is
successful in obtaining a Conservation Permit.

(7)  Bonus points are not transferable.
(8)(a)  Bonus points are tracked using Social Security

numbers or Division-issued hunter identification numbers.
(b)  The Division shall retain paper copies of

applications for three years prior to the current bear drawing
for the purpose of researching bonus point records.

(c)  The Division shall retain electronic copies of
applications from 1996 to the current bear drawing for the
purpose of researching bonus point records.

(d)  Any requests for researching an applicant's bonus
point records must be requested within the time frames
provided in Subsection (b) and (c).

(e)  Any bonus points on the Division's records shall not
be researched beyond the time frames provided in Subsection
(b) and (c).

(f)  The Division may eliminate any bonus points earned
that are obtained by fraud or misrepresentation.

R657-33-33.  Refunds.
(1)  Unsuccessful applicants, who applied in the drawing

and who applied with a check or money order, will receive a
refund in May.

(2)  Unsuccessful applicants, who applied with a credit
or debit card, will not be charged for a permit.

(3)  The handling fees are nonrefundable.

R657-33-34.  Duplicate License and Permit.
(1)  Whenever any unexpired license, permit, tag or

certificate of registration is destroyed, lost or stolen, a person
may obtain a duplicate from a division office, for five dollars
or half of the price of the original license, or permit,
whichever is less.

(2)  The division may waive the fee for a duplicate
unexpired license, permit, tag or certificate of registration
provided the person did not receive the original license,
permit, tag or certificate of registration.

KEY:  wildlife, bear, game laws
March 4, 2005 23-14-18
Notice of Continuation December 31, 2002 23-14-19

23-13-2
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R686.  Professional Practices Advisory Commission,
Administration.
R686-103.  Professional Practices and Conduct for Utah
Educators.
R686-103-1.  Definitions.

A.  "Basic Administrative/Supervisory License" means
the initial certificate issued by the Board which permits the
holder to be employed in a public school position which
requires administration or supervision of kindergarten,
elementary, middle, or secondary levels.

B.  "Commission" means the Utah Professional Practices
Advisory Commission as defined and authorized under
Section 53A-6-301 et seq.

C.  "Competent" means an educator who is duly
qualified, is skillful, and meets all the legal requirements of
the educator's position.

D.  "Educator" means a licensed person who is paid on
the teachers or administrators salary schedule and whose
primary function is to provide instructional, counseling or
administrative services in the public schools or administrative
offices as assigned.

E.  "Inappropriate" means conduct by an educator toward
a student or minor that is unjustifiable because:

(1)  the conduct is illegal;
(2)  the conduct is inconsistent with Utah State Board of

Education or Commission Administrative Rules; or
(3)  the conduct is inconsistent with the special position

of trust of an educator.
F.  "Sexual contact" means:
(1)  the intentional touching of any sexual or intimate

part of an individual;
(2)  causing, encouraging, or permitting an individual to

touch any sexual or intimate part of another; or
(3)  any physical conduct of a sexual nature directed at

an individual.
G.  "Sexual harassment" means any repeated or

unwarranted verbal or physical advances, sexually explicit
derogatory statements, or sexually discriminatory or explicit
visual material or remarks made or displayed by an individual
which is offensive or objectionable to the recipient or which
causes the recipient discomfort or humiliation.

R686-103-2.  Authority and Purpose.
A.  This rule is authorized by Section 53A-6-306(1)(a)

which directs the Commission to adopt rules to carry out its
responsibilities under the law.

B.  The purpose of this rule is to provide for competent
practices and standards of moral and ethical conduct for
educators in order to serve the needs of Utah students and to
maintain the dignity of the education profession in the state of
Utah.

R686-103-3.  Commission Action if a Licensed Educator
Violates the Provisions of Professional Practice and
Conduct for Utah Educators.

A.  The individual conduct of a professional educator at
all levels reflects upon the practices, values, integrity and
reputation of the Utah educational profession as a whole.
Violation of this rule may result in the following:

(1)  A disciplinary letter that may affect the educator's
ability to obtain employment as an educator;

(2)  A letter of reprimand that would be placed in the
educator's certification file and in the personnel file(s) of the
district(s) where the educator is employed or seeks
employment;

(3)  A designated period of probationary status for a
license holder.  The probation may be for a specific or
indefinite time period;

(4)  Suspension of the educator's license(s) that would

prevent the educator from practicing education in the state of
Utah or other states during the period of suspension; and

(5)  Revocation of the educator's license(s) for a
minimum of five years.

B.  This rule does not preclude alternative action by the
Commission consistent with Utah law and Utah State Board
of Education rules warranted under the facts of the case.

R686-103-4.  Professionalism in Employment Practices.
An educator acting consistent with professional practices

and standards shall:
A.  assist only qualified persons, as defined by Utah law

and Utah State Board of Education rules, to enter or continue
in the education profession;

B.  employ only persons qualified or licensed
appropriately for positions, except as provided under R277-
511;

C.  document professional misconduct of other educators
under the educators' direction as set forth in the law or this
rule and take appropriate action based upon the misconduct.
Such action shall include supervision or termination of
employment when necessary to protect the physical or
emotional well-being of students and employees and to
protect the integrity of the profession, or both;

D.  not personally falsify or direct another person to
falsify records or applications of any type;

E.  not recommend for employment in another district an
educator who has been disciplined for unprofessional or
unethical conduct or who has not met minimum professional
standards in a current or previous assignment, consistent with
Section 34-42-1;

F.  adhere to the terms of a contract or assignment unless
health or emergency issues requires vacating the contract or
assignment.  Persons shall in good faith comply with penalty
provisions;

G.  accept an educational employment assignment only if
the educator has the appropriate certification required for that
particular employment assignment except as provided for
under R277-511 and shall provide only true and accurate pre-
employment information or documentation;

H.  recommend for employment or continuance of
employment only persons who are licensed for the position;
and

I.  maintain confidentiality, consistent with the law,
regarding students and colleagues.

J.  act consistent with Section 67-16-1 through 14, Utah
Public Employees Ethics Act.

R686-103-5.  Competent Practices.
An educator shall:
A.  adhere to federal and state laws, State Board of

Education Administrative rules, local board policies and
specific directives from supervisors regarding educational
practices at school and school-related activities; and

B.  exercise good judgment and prudence in the
educator's personal life to avoid the impairment of the
educator's professional effectiveness and respect the cultural
values and standards of the community in which the educator
practices.

R686-103-6.  Competent Practice Related to Students.
An educator shall:
A.  develop and follow objectives related to learning,

organize instruction time consistent with those objectives, and
adhere to prescribed subject matters and curriculum.

B.  deal with each student in a just and considerate
manner.

C.  resolve disciplinary problems according to law and
school board policy and local building procedures;
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D.  maintain confidentiality concerning a student unless
a revelation of confidential information serves the best
interest of the student and serves a lawful purpose;

E.  not exclude a student from participating in any
program, deny or grant any benefit to any student on the basis
of race, color, creed, sex, national origin, marital status,
political or religious beliefs, physical or mental conditions,
family, social, or cultural background, or sexual orientation,
and may not engage in a course of conduct that would
encourage a student to develop a prejudice on these grounds
or any others;

F.  impart to students principles of good citizenship and
societal responsibility by directed learning as well as by
personal example;

G.  cooperate in providing all relevant information and
evidence to the proper authorities in the course of an
investigation by a law enforcement agency or by Child
Protective Services regarding criminal activity.  However, an
educator shall be entitled to decline to give evidence against
himself in any such investigation if the same may tend to
incriminate the educator as that term is defined by the Fifth
Amendment of the U.S. Constitution;

H.  take appropriate action to prevent student
harassment;

I.  follow appropriate instructions and protocols in
administering standardized tests to students consistent with
Section 53A-1-608; and

J.  supervise students appropriately consistent with
district policy and the age of the student.

R686-103-7.  Moral and Ethical Conduct.
An educator shall:
A.  not be convicted of domestic violence or abuse,

including physical, sexual, and emotional abuse of any family
member;

B.  not be convicted of a stalking crime;
C.  not use or distribute illegal drugs, or be convicted of

any crime related to illegal drugs;
D.  not be convicted of any illegal sexual conduct;
E.  not attend school or school functions under the

influence of illegal drugs, alcohol, or prescription drugs if the
drug impairs the educator's ability to perform regular
activities;

F.  not participate in sexual, physical, or emotional
harassment or any combination toward any student or co-
worker, nor knowingly allow harassment to continue;

G.  not participate in inappropriate sexual contact with a
student or minor;

H.  not knowingly fail to protect a student from any
condition detrimental to that student's physical health, mental
health, safety, or learning;

I.  not harass or discriminate against a student or co-
worker on the basis of race, color, creed, sex, national origin,
marital status, political or religious beliefs, physical or mental
conditions, family, social, or cultural background, or sexual
orientation;

J.  not interfere with the legitimate exercise of political
and civil rights and responsibilities of colleagues or a student
acting consistently with law and district and school policies;

K.  not threaten, coerce, discriminate against, or create a
hostile environment toward any fellow employee, regardless
of employment classification, who reports or discloses to a
governing agency actual or suspected violations of law,
educational regulations, or standards;

L.  conduct financial business with integrity by honestly
accounting for all funds committed to the educator's charge
and collect and report funds consistent with school and
district policy;

M.  not accept gifts or exploit a professional relationship

for gain or advantage that might create the appearance of
impropriety or that may impair professional judgment,
consistent with Section 67-16-1 through 14, Utah Public
Employees Ethics Act;

N.  not use or attempt to use district or school computers
or information systems in violation of the district's acceptable
use policy for employees or access information that may be
detrimental to young people or inconsistent with the
educator's role model responsibility; and

O. not knowingly possess, while at school or at any
school-related activity, any non-curriculum related sexually
oriented material in any form.

KEY:  disciplinary actions, educators
September 2, 2004 53A-6-306(1)(a)
Notice of Continuation May 5, 2004
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R710.  Public Safety, Fire Marshal.
R710-3.  Assisted Living Facilities.
R710-3-1.  Introduction.

Pursuant to Title 53, Chapter 7, Section 204, of the Utah
Code Annotated 1953, the Utah Fire Prevention Board adopts
for the purpose of establishing minimum standards for
prevention of fire and for the protection of life and property
against fire and panic in assisted living facilities.

There is adopted as part of these rules the following
codes which are incorporated by reference:

1.1  International Fire Code (IFC), 2003 edition, as
published by the International Code Council, Inc. (ICC),
except as amended by provisions listed in R710-3-3, et seq.

1.2  International Building Code (IBC), 2003 edition, as
published by the International Code Council, Inc. (ICC), and
as adopted under the authority of the Uniform Building
Standards Act, Title 58, Chapter 56, Section 4, Utah Code
Annotated 1953 and the Utah Administrative Code, R156-56-
701.

1.3  Copies of the above code are on file in the Office of
Administrative Rules and the State Fire Marshal.

R710-3-2.  Definitions.
2.1  "Ambulatory" means a person who is capable of

achieving mobility sufficient to exit without the physical
assistance of another person.  An equivalency to
"Ambulatory" may be approved under the conditions stated in
Sections 3.2.9, 3.3.8 or 3.4.9.

2.2  "Assisted Living Facility" means:
2.2.1  a Type 1 Assisted Living Facility, which is a

residential facility licensed by the Utah Department of Health,
that provides a protected living arrangement for ambulatory,
non-restrained persons who are capable of achieving mobility
sufficient to exit the facility without the physical assistance of
another person.

2.2.2  a Type 2 Assisted Living Facility, which is a
residential facility licensed by the Utah Department of Health,
that provides an array of coordinated supportive personal and
health care services to residents who meet the definition of
semi-independent.

2.2.3  a Residential Treatment Assisted Living Facility,
which creates a group living environment for four or more
residents licensed by the Utah Department of Human
Services, and provides a protected living arrangement for
ambulatory, non-restrained persons who are capable of
achieving mobility sufficient to exit the facility without the
physical assistance of another person.

2.2.4  Assisted Living Facilities shall be classified by
size as follows:

2.2.4.1  "Type 1, 2, and Residential Treatment Limited
Capacity Facility" means an assisted living facility
accommodating five or less residents, excluding staff.

2.2.4.2  "Type 1, 2, and Residential Treatment Small
Facility" means an assisted living facility accommodating at
least six and not more than 16 residents, excluding staff.

2.2.4.3  "Type 1, 2, and Residential Treatment Large
Facility" means an assisted living facility accommodating
more than sixteen residents, excluding staff.

2.3  "Authority Having Jurisdiction (AHJ)" means the
State Fire Marshal, his duly authorized deputies, or the local
fire enforcement authority.

2.4  "Board" means Utah Fire Prevention Board.
2.5  "IBC" means International Building Code.
2.6  "ICC" means International Code Council, Inc.
2.7  "IFC" means International Fire Code.
2.8  "Licensing Authority" means the Utah Department

of Health or the Utah Department of Human Services.
2.9  "Semi-independent" means a person who is:
2.9.1  physically disabled but able to direct his or her

own care; or
2.9.2  cognitively impaired or physically disabled but

able to evacuate from the facility with the physical assistance
of one person.

2.10 "SFM" means State Fire Marshal.

R710-3-3.  Amendments and Additions.
3.1  General Requirements
3.1.1  All facilities shall be inspected annually and

obtain a certificate of fire clearance signed by the AHJ.
3.1.2  All facility administrators shall develop

emergency plans and preparedness as required in IFC,
Chapter 4.

3.1.3  IFC, Chapter 9, Sections 907.3.1.2 and 907.3.1.8
is deleted.

3.2 Type I Assisted Living Facilities
3.2.1  Type I Limited Capacity Assisted Living Facilities

shall be constructed in accordance with IBC, Residential
Group R-3, and maintained in accordance with the IBC and
IFC.

3.2.2  Type I Limited Capacity Assisted Living Facility
required exits shall not be secured with dead bolts, chains, or
hasps.  Deadbolts that are interconnected with the latch, and
provide simultaneous retraction of both the deadbolt and the
latch, by the turning of the latch, is permitted.

3.2.3  Residents in Type I Limited Capacity Assisted
Living Facilities shall be housed on the first story only, unless
an approved outside exit leading to the ground level is
provided from any upper or lower level.  Split entry/split level
type homes in which stairs to the lower and upper level are
equal or nearly equal, may have residents housed on both
levels when approved by the AHJ.

3.2.4  In Type I Limited Capacity Assisted Living
Facilities, resident rooms on the ground level, shall have
escape or rescue windows as required in IFC, Chapter 10,
Section 1025.

3.2.5  In Type I Limited Capacity Assisted Living
Facilities an approved independent smoke detector shall be
installed and maintained by location as required in IFC,
Chapter 9, Section 907.2.10.1.2.

3.2.6  Type I Small Assisted Living Facilities shall be
constructed in accordance with IBC, Residential Group R-4,
and maintained in accordance with the IBC and IFC.

3.2.7  Type I Small Assisted Living Facility required
exits shall not be secured with dead bolts, chains, or hasps.
Deadbolts that are interconnected with the latch, and provide
simultaneous retraction of both the deadbolt and the latch, by
the turning of the latch, is permitted.

3.2.8  Type I Large Assisted Living Facilities shall be
constructed in accordance with IBC, Institutional Group I-1,
and maintained in accordance with the IBC and IFC.

3.2.8.1  An automatic fire sprinkler system shall be
provided throughout buildings classified as Group I.  Listed
quick response or residential sprinkler heads shall be installed
in patient or resident sleeping areas.

3.2.9  In a Type I Assisted Living Facility, non-
ambulatory persons are permitted after receiving approval for
a variance from the Utah Department of Health as allowed in
Utah Administrative Code, R432-2-18.

3.3  Type II Assisted Living Facilities
3.3.1  Type II Limited Capacity Assisted Living

Facilities shall be constructed in accordance with IBC,
Residential Group R-4, and maintained in accordance with
the IBC and IFC.

3.3.2  Type II Limited Capacity Assisted Living
Facilities shall have an approved automatic fire extinguishing
system installed in compliance with the IBC and IFC, or
provide a staff to a resident ratio of one to one on a 24 hour
basis.
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3.3.3  Type II Small Assisted Living Facilities shall be
constructed in accordance with IBC, Institutional Group I-1,
and maintained in accordance with the IBC and IFC.

3.3.3.1  An automatic fire sprinkler system shall be
provided throughout buildings classified as Group I.  Listed
quick response or residential sprinkler heads shall be installed
in patient or resident sleeping areas.

3.3.4  Type II Small Assisted Living Facilities shall have
a minimum corridor width of six feet.

3.3.4.1  Type II Small Assisted Living Facilities licensed
before November 16, 2004, shall have a minimum corridor
width of six feet or a path of egress that is acceptable to the
AHJ.

3.3.5  Type II Large Assisted Living Facilities shall be
constructed in accordance with IBC, Institutional Group I-2,
and maintained in accordance with the IBC and IFC.

3.3.5.1  An automatic fire sprinkler system shall be
provided throughout buildings classified as Group I.  Listed
quick response or residential sprinkler heads shall be installed
in patient or resident sleeping areas.

3.3.6  In Type II Assisted Living Facilities, where the
clinical needs of the patients require specialized security,
approved access controlled egress doors may be installed
when all of the following are met:

3.3.6.1  The controlled egress doors shall unlock upon
activation of the automatic fire sprinkler system or the
automatic fire detection system.

3.3.6.2  The facility staff can unlock the controlled
egress doors by either sensor or keypad.

3.3.6.3  The controlled egress doors shall unlock upon
loss of power.

3.3.7  In Type II Assisted Living Facilities, where the
clinical needs of the patients require approved, listed delayed
egress locks, they shall be installed on doors as allowed in
IBC, Section 1008.1.8.6.  Section 1008.1.8.6(3) is deleted.

3.3.8  In a Type II Assisted Living Facility, non-
ambulatory persons are permitted after receiving approval for
a variance from the Utah Department of Health as allowed in
Utah Administrative Code, R432-2-18.

3.4  Residential Treatment Assisted Living Facilities
3.4.1  Residential Treatment Limited Capacity Assisted

Living Facility shall be constructed in accordance with IBC,
Residential Group R-3, and maintained in accordance with the
IBC and IFC.

3.4.2  Residential Treatment Limited Capacity Assisted
Living Facility required exits shall not be secured with dead
bolts, chains, or hasps.  Deadbolts that are interconnected
with the latch, and provide simultaneous retraction of both the
deadbolt and the latch, by the turning of the latch, is
permitted.

3.4.3  Residents in Residential Treatment Limited
Capacity Assisted Living Facilities shall be housed on the
first story only, unless an approved outside exit leading to the
ground level is provided from any upper or lower level.  Split
entry/split level type homes in which stairs to the lower and
upper level are equal or nearly equal, may have residents
housed on both levels when approved by the AHJ.

3.4.4  In Residential Treatment Limited Capacity
Assisted Living Facilities, resident rooms on the ground level,
shall have escape or rescue windows as required in IBC,
Chapter 10, Section 1025.

3.4.5  In Residential Treatment Limited Capacity
Assisted Living Facilities an approved independent smoke
detector shall be installed and maintained by location as
required in IFC, Chapter 9, Section 907.2.10.1.2.

3.4.6  Residential Treatment Small Assisted Living
Facilities shall be constructed in accordance with IBC,
Residential Group R-4, and maintained in accordance with the
IBC and IFC.

3.4.7  Residential Treatment Small Assisted Living
Facility required exits shall not be secured with dead bolts,
chains, or hasps.  Deadbolts that are interconnected with the
latch, and provide simultaneous retraction of both the
deadbolt and the latch, by the turning of the latch, is
permitted.

3.4.8  Residential Treatment Large Assisted Living
Facilities shall be constructed in accordance with IBC,
Institutional Group I-1, and maintained in accordance with
the IBC and IFC.

3.4.8.1  An automatic fire sprinkler system shall be
provided throughout buildings classified as Group I.  Listed
quick response or residential sprinkler heads shall be installed
in patient or resident sleeping areas.

3.4.9  In a Residential Treatment Assisted Living
Facility, non-ambulatory persons are permitted after meeting
the requirements listed in Utah Administrative Code, R501-2-
11, and receiving approval from the Office of Licensing, Utah
Department of Human Services.

R710-3-4.  Repeal of Conflicting Board Actions.
All former Board actions, or parts thereof, conflicting or

inconsistent with the provisions of this Board action or of the
codes hereby adopted, are hereby repealed.

R710-3-5.  Validity.
The Board hereby declares that should any section,

paragraph, sentence, or word of this Board action, or the
codes adopted, be declared invalid, it is the intent of the
Board that it would have passed all other portions of this
action, independent of the elimination of any portions as may
be declared invalid.

R710-3-6.  Conflicts.
In the event where separate requirements pertain to the

same situation in the adopted codes, the more restrictive
requirement shall govern, as determined by the AHJ.

R710-3-7.  Adjudicative Proceedings.
7.1  All adjudicative proceedings performed by the

agency shall proceed informally as set forth herein and as
authorized by UCA, Sections 63-46b-4 and 63-46b-5.

7.2  A person may request a hearing on a decision made
by the AHJ by filing an appeal to the Board within 20 days
after receiving final decision from the AHJ.

7.3  All adjudicative proceedings, other than criminal
prosecution, taken by the AHJ to enforce the Utah Fire
Prevention and Safety Act, and these rules, shall commence
in accordance with UCA, Section 63-46b-3.

7.4  The Board shall act as the hearing authority, and
shall convene as an appeals board after timely notice to all
parties involved.

7.5  The Board shall direct the SFM to issue a signed
order to the parties involved giving the decision of the Board
within a reasonable time of the hearing pursuant to UCA,
Section 63-46b-5(i).

7.6  Reconsideration of the Board's decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

7.7  Judicial review of all final Board actions resulting
from informal adjudicative proceedings is available pursuant
to UCA, Section 63-46b-15.

KEY:  assisted living facilities
March 4, 2005 53-7-204
Notice of Continuation June 19, 2002
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R710.  Public Safety, Fire Marshal.
R710-4.  Buildings Under the Jurisdiction of the State Fire
Prevention Board.
R710-4-1.  Adoption of Fire Codes.

Pursuant to Title 53, Chapter 7, Section 204, of the Utah
Code Annotated 1953, the Utah Fire Prevention Board adopts
minimum rules for the prevention of fire and for the
protection of life and property against fire and panic in any
publicly owned building, including all public and private
schools, colleges, and university buildings, and in any
building or structure used or intended for use, as an asylum,
hospital, mental hospital, sanitarium, home for the aged,
assisted living facility, children's home or day care center, or
any similar institutional type occupancy of any capacity; and
in any place of assemblage where fifty (50) or more persons
may gather together in a building, structure, tent, or room, for
the purpose of amusement, entertainment, instruction, or
education.

There is further adopted as part of these rules the
following codes which are incorporated by reference:

1.1  National Fire Protection Association (NFPA),
Standard 101, Life Safety Code (LSC), 2003 edition, except
as amended by provisions listed in R710-4-3, et seq.  The
following chapters from NFPA, Standard 101 are the only
chapters adopted: Chapter 18 - New Health Care
Occupancies; Chapter 19 - Existing Health Care Occupancies;
Chapter 20 - New Ambulatory Health Care Occupancies;
Chapter 21 - Existing Ambulatory Health Care Occupancies;
Chapter 22 - New Detention and Correctional Occupancies;
Chapter 23 - Existing Detention and Correctional
Occupancies; and other sections referenced within and
pertaining to these chapters only.  Wherever there is a section,
figure or table in NFPA 101 that references "NFPA 5000 -
Building Construction and Safety Code", that reference shall
be replaced with the "International Building Code".

1.2  National Fire Protection Association (NFPA),
Standard 13, Installation of Sprinkler Systems, 2002 edition,
except as amended by provisions listed in R710-4-3, et seq.

1.3  National Fire Protection Association (NFPA),
Standard 13R, Installation of Sprinkler Systems - Residential
Occupancies up to and Including Four Stories in Height, 2002
edition, except as amended by provisions listed in R710-4-3,
et seq.

1.4  National Fire Protection Association (NFPA),
Standard 72, National Fire Alarm Code, 2002 edition, except
as amended by provisions listed in R710-4-3, et seq.

1.5  National Fire Protection Association (NFPA),
Standard 70, National Electric Code (NEC), 2002 edition, as
adopted by the Uniform Building Standards Act, Title 58,
Chapter 56, Section 4, Utah Code Annotated 1953.  Wherever
there are sections or tables in the International Fire Code
(IFC) that reference "ICC Electrical Standard", the reference
to "ICC Electrical Standard" shall be replaced with "National
Electric Code".

1.6  International Building Code (IBC), 2003 edition, as
published by the International Code Council, Inc. (ICC), and
as adopted under the authority of the Uniform Building
Standards Act, Title 58, Chapter 56, Section 4, Utah Code
Annotated 1953 and the Utah Administrative Code, R156-56-
701.

1.7  International Fire Code (IFC), 2003 edition, as
published by the International Code Council, Inc. (ICC),
except as amended by provisions listed in R710-4-3, et seq.

1.8  International Mechanical Code (IMC), 2003 edition,
as published by the International Code Council, Inc., and as
adopted under the authority of the Uniform Building
Standards Act, Title 58, Chapter 56, Section 4, Utah Code
Annotated 1953 and the Utah Administrative Code, R156-56-
701.

1.9  International Fuel Gas Code (IFGC), 2003 edition,
as published by the International Code Council, and as
adopted under the authority of the Uniform Building
Standards Act, Title 58, Chapter 56, Section 4, Utah Code
Annotated 1953 and the Utah Administrative Code, R156-56-
701.

1.10  International Plumbing Code (IPC), 2003 edition,
as published by the International Code Council, Inc., and as
adopted under the authority of the Uniform Building
Standards Act, Title 58, Chapter 56, Section 4, Utah Code
Annotated 1953 and the Utah Administrative Code, R156-56-
701.

1.11  Copies of the above codes are on file in the Office
of Administrative Rules and the State Fire Marshal.

R710-4-2.  Definitions.
2.1  "Appreciable Depth" means a depth greater that 1/4

inch.
2.2  "Authority Having Jurisdiction (AHJ)" means the

State Fire Marshal, his authorized deputies, or the local fire
enforcement authority.

2.3  "AWWA" means American Water Works
Association.

2.4  "Board" means Utah Fire Prevention Board.
2.5  "Bureau of Fire Prevention or Fire Prevention

Bureau" means the AHJ.
2.6  "Fire Chief or Chief of the Department" means the

AHJ.
2.7  "Fire Department" means the AHJ.
2.8  "Fire Marshal" means the AHJ.
2.9  "Fire Officer" means the State Fire Marshal, the

state fire marshal's deputies, the fire chief or fire marshal of
any county, city, or town fire department, the fire officer of
any fire district or special service district organized for fire
protection purposes is the AHJ.

2.10  "IBC" means International Building Code.
2.11  "ICC" means International Code Council, Inc.
2.12  "IFC" means International Fire Code.
2.13  "IFGC" means International Fuel Gas Code.
2.14  "IMC" means International Mechanical Code.
2.15  "IPC" means International Plumbing Code.
2.16  "LSC" means Life Safety Code.
2.17  "NEC" means National Electric Code.
2.18  "NFPA" means National Fire Protection

Association.
2.19  "SFM" means State Fire Marshal.
2.20  "UCA" means Utah State Code Annotated 1953 as

amended.

R710-4-3.  Amendments and Additions.
3.1  Administration
3.1.1  IFC, Chapter 1, Section 102.3 is deleted and

rewritten and follows:  No change shall be made in the use or
occupancy of any structure that would place the structure in a
different division of the same group or occupancy or in a
different group of occupancies, unless such structure
maintains a reasonable level of fire and life safety and the
change to use or occupancy does not create a distinct hazard
to life or property as determined by the AHJ.

3.1.2  IFC, Chapter 1, Section 102.4 is deleted and
rewritten as follows:  The design and construction of new
structures shall comply with the International Building Code.
Repairs, alterations and additions to existing structures are
allowed when such structure maintains a reasonable level of
fire and life safety and the change does not create a distinct
hazard to life or property as determined by the AHJ.

3.1.3  IFC, Chapter 1, Section 102.5 is deleted and
rewritten as follows:  The construction, alteration, repair,
enlargement, restoration, relocation or movement of existing



UAC (As of April 1, 2005) Printed:  June 14, 2005 Page 124

buildings or structures that are designated as historic
buildings are allowed when such historic structures maintains
a reasonable level of fire and life safety and the change does
not create a distinct hazard to life or property as determined
by the AHJ.

3.2  Definitions
3.2.1  IFC, Chapter 2, Section 202, Educational Group

E, Day care is amended as follows:  On line three delete the
word "five" and replace it with the word "four".

3.2.2  IFC, Chapter 2, Section 202, Institutional Group I-
1 is amended to add the following:

On line nine add "type 1" in front of the words "assisted
living facilities".

3.2.3  IFC, Chapter 2, Section 202, Institutional Group I-
2 is amended as follows: On line three delete the word "five"
and replace it with the word "three".  On line eight after the
words "detoxification facilities" delete the rest of the
paragraph, and add the following: "ambulatory surgical
centers with two or more operating rooms where care is less
than 24 hours and type 2 assisted living facilities.  Type 2
assisted living facilities with five or fewer persons shall be
classified as a Group R-4.  Type 2 assisted living facilities
with at least six and not more than 16 residents shall be
classified as a Group I-1 facility.

3.2.4  IFC, Chapter 2, Section 202, Institutional Group I-
2, Child care facility is amended as follows: On line two
delete the word "five" and replace it with the word "four".

3.2.5  IFC, Chapter 2, Section 202, Institutional Group I-
4 day care facilities, Child care facility is amended as follows:
On line three delete the word "five" and replace it with the
word "four".  Also on line two of the Exception delete the
word "five" and replace it with the word "four".

3.3  Fire Drills
3.3.1 IFC, Chapter 4, Section 405.2, Table 405.2, is

amended to add the following footnotes:
c.  Secondary schools in Group E occupancies shall have

a fire drill conducted at least every two months, to a total of
four fire drills during the nine-month school year.  The first
fire drill shall be conducted within the first two weeks of the
school year.

d.  A-3 occupancies in academic buildings of institutions
of higher learning are required to have one fire drill per year,
provided the following conditions are met:

1.  The building has a fire alarm system in accordance
with Section 907.2.

2.  The rooms classified as assembly, shall have fire
safety floor plans as required in Section 404.3.2(4) posted.

3.  The building is not classified a high-rise building.
4.  The building does not contain hazardous materials

over the allowable quantities by code.
3.4  Door Closures
3.4.1  IFC, Chapter 7, Section 703.2.  Add the following

Exception.  In Group E Occupancies, where the corridor
serves an occupant load greater than 30 and the building does
not have an automatic fire sprinkler system installed, the door
closures may be of the friction hold-open type on classrooms
doors with a rating of 20 minutes or less only.

3.5  Automatic Fire Sprinkler Systems and Commercial
Cooking Operations

3.5.1  Inspection and Testing of Automatic Fire
Sprinkler Systems

The owner or administrator of each building shall insure
the inspection and testing of water based fire protection
systems as required in IFC, Chapter 9, Section 901.6.

3.5.2  IFC, Chapter 9, Section 903.2.9 is amended to add
the following: Exception: Group R-4 fire areas not more than
4500 gross square feet and not containing more than 16
residents, provided the building is equipped throughout with
an approved fire alarm system that is interconnected and

receives its primary power from the building wiring and a
commercial power system.

3.5.3  IFC, Chapter 9, Section 903.6 is amended to add
the following subsection: 903.6.2  Commercial cooking
operation suppression.  Automatic fire sprinkler systems
protecting commercial kitchen exhaust hood and duct systems
with appliances that generate appreciable depth of cooking
oils shall be replaced with a UL300 listed system by May 1,
2004.

3.5.4  Water Supply Analysis
3.5.4.1  For proposed construction in both sprinklered

and unsprinklered occupancies, the owner or architect shall
provide an engineer's water supply analysis evaluating the
available water supply.

3.5.4.2  The owner or architect shall provide the water
supply analysis during the preliminary design phase of the
proposed construction.

3.5.4.3  The water analysis shall be representative of the
supply that may be available at the time of a fire as required
in NFPA, Standard 13, Appendix A-9-2.1.

3.6  Alternative Automatic Fire-Extinguishing Systems
3.6.1  IFC, Chapter 9, Section 903.6 is amended to add

the following subsection: 903.6.3  Dry chemical hood system
suppression.  Existing automatic fire-extinguishing systems
using dry chemical that protect commercial kitchen exhaust
hood and duct systems shall be removed and replaced with a
UL300 listed system by January 1, 2006 or before that date
when any of the following occurs: 1) Six year internal
maintenance service; 2) Recharge; 3) Hydrostatic test date as
indicated on the manufacturers date of the cylinders; or 4)
Reconfiguring of the system piping.

3.6.2  IFC, Chapter 9, Section 903.6 is amended to add
the following subsection:  903.6.4  Wet chemical hood system
suppression.  Existing wet chemical fire-extinguishing
systems not UL300 listed and protecting commercial kitchen
exhaust hood and duct systems shall be removed, replaced or
upgraded to a UL300 listed system by January 1, 2006 or
before that date when any of the following occurs: 1) Six year
internal maintenance service; 2) Recharge; 3) Hydrostatic test
date as indicated on the manufacturers date of the cylinder; or
4) Reconfiguration of the system piping.

3.7  Fire Alarm Systems
3.7.1  Required Installations
3.7.1.1  All state-owned buildings, college and

university buildings, other than institutional, with an
occupant load of 300 or more, all schools with an occupant
load of 50 or more, shall have an approved fire alarm system
with the following features:

3.7.1.1.1  Smoke detectors shall be installed throughout
all corridors and spaces open to the corridor at the maximum
prescribed spacing of thirty feet on center and no more than
fifteen feet from the walls or smoke detectors shall be
installed as required in NFPA, Standard 72, Section 5.3.

3.7.1.1.2  In non or partially fire sprinklered buildings,
automatic detectors shall be installed in each enclosed space,
other than corridors, at maximum prescribed spacing as
specified in Section 3.7.1.1.2 for smoke detectors or by the
manufacturer's listing for heat detectors.

3.7.1.1.3  Manual fire alarm boxes shall be provided as
required.  In public and private elementary and secondary
schools, manual fire alarm boxes shall be provided in the
boiler room, kitchen, and main administrative office of each
building, and any other areas as determined by the AHJ.

3.7.2  Main Panel
3.7.2.1  An approved key plan drawing and operating

instructions shall be posted at the main fire alarm panel which
displays the location of all alarm zones and if applicable,
device addresses.

3.7.2.2  The main panel shall be located in a normally



UAC (As of April 1, 2005) Printed:  June 14, 2005 Page 125

attended area such as the main office or lobby. Location of the
Main Panel other than as stated above, shall require the
review and authorization of the SFM.  Where location as
required above is not possible, an electronically supervised
remote annunciator from the main panel shall be located in a
supervised area of the building.  The remote annunciator shall
visually indicate system power status, alarms for each zone,
and give both a visual and audible indication of trouble
conditions in the system.  All indicators on both the main
panel and remote annunciator shall be adequately labeled.

3.7.3  System Wiring, Class and Style
3.7.3.1  Fire alarm system wiring shall be designated and

installed as a Class A circuit in accordance with the following
style classifications:

3.7.3.1.1  The initiating device circuits shall be
designated and installed Style D as defined in NFPA,
Standard 72.

3.7.3.1.2  The notification appliance circuits shall be
designated and installed Style Z as defined in NFPA,
Standard 72.

3.7.3.1.3  Signaling line circuits shall be designated and
installed Style 6 or 7 as defined in NFPA, Standard 72.

3.7.4  Fan Shut Down
3.7.4.1  The fan shut down relay(s) in the air handling

equipment shall be normally energized, and connected
through and controlled by a normally closed contact in the
fire alarm panel, or a normally closed contact of a remote
relay under supervision by the main panel.  The relays will
transfer on alarm, and shall not restore until the panel is reset.

3.7.4.2  Duct detectors required by the IMC, shall be
interconnected, and compatible with the fire alarm system.

3.8  Retroactive Installation of Automatic Fire Alarm
Systems

3.8.1  IFC, Chapter 9, Sections 907.3.1.1, 907.3.1.2,
907.3.1.3, 907.3.1.4 and 907.3.1.9 are deleted.

3.9  Fireworks
3.9.1  IFC, Chapter 33, Section 3301.1.3, Exception 4 is

amended to add the following sentence: Fireworks are
permitted as allowed in UCA 53-7-220 and UCA 11-3-1.

3.10  Flammable and Combustible Liquids
3.10.1  IFC, Chapter 34, Section 3406.1 is amended to

add the following special operation: 8. Sites approved by the
AHJ.

3.10.2  IFC, Chapter 34, Section 3406.2 is amended to
add the following:  On line two after the word "sites" add the
words "and sites approved by the AHJ".  On line five after the
words "borrow pits" add the words "and sites approved by the
AHJ".

3.11  Health Care Facilities
3.11.1  LSC Chapters 18, 19, 20 and 21, Sections

18.1.2.4, 19.1.2.4, 20.1.2.2  and 21.1.2.2 (Exiting Through
Adjoining Occupancies) exception is deleted.

3.11.2  LSC Chapter 19, Section 19.3.6.1, (Rooms
Allowed open to Corridor) exceptions No. 1, No. 5, No. 6,
and No. 8 are deleted.

3.11.3  IFC, Chapter 10, Section 1008.1.8.3 is amended
to add the following:  5. Doors in Group I-1 and I-2
occupancies, where the clinical needs of the patients require
specialized security, approved access controlled egress may
be installed when all the following are met:  5.1 The
controlled egress doors shall unlock upon activation of the
automatic fire sprinkler system or the automatic fire detection
system.  5.2 The facility staff can unlock the controlled egress
doors by either sensor or keypad.  5.3 The controlled egress
doors shall unlock upon loss of power.  6. Doors in Group I-1
and I-2 occupancies, where the clinical needs of the patients
require approved, listed delayed egress locks, they shall be
installed on doors as allowed in IFC, Section 1008.1.8.6.

3.12  Time Out and Seclusion Rooms

3.12.1  Time Out and Seclusion Rooms are allowed in
occupancies fully protected by an automatic fire sprinkler
system and fire alarm system.

3.12.2  A vision panel shall be provided in the room
door for observation purposes.

3.12.3  Time Out and Seclusion Room doors may be
fitted with a lock which is not releasable from the inside
provided the lock automatically releases by the operation of
the fire alarm system or power outage.

3.12.4  Time Out and Seclusion Rooms shall be located
where a responsible adult can maintain visual monitoring of
the person and room.

R710-4-4.  Repeal of Conflicting Board Actions.
All former Board actions, or parts thereof, conflicting or

inconsistent with the provisions of this Board action or of the
codes hereby adopted, are hereby repealed.

R710-4-5.  Validity.
The Board hereby declares that should any section,

paragraph, sentence, or word of this Board action, or of the
codes hereby adopted, be declared, for any reason, to be
invalid, it is the intent of the Board that it would have passed
all other portions of this Board action, independent of the
elimination here from of any such portion as may be declared
invalid.

R710-4-6.  Conflicts.
In the event where separate requirements pertain to the

same situation in the same code, or between different codes as
adopted, the more restrictive requirement shall govern, as
determined by the AHJ, or his authorized representative.

R710-4-7.  Adjudicative Proceedings.
7.1  All adjudicative proceedings performed by the

agency shall proceed informally as set forth herein and as
authorized by UCA, Sections 63-46b-4 and 63-46b-5.

7.2  A person may request a hearing on a decision made
by the AHJ, by filing an appeal to the Board within 20 days
after receiving final decision from the AHJ.

7.3  All adjudicative proceedings, other than criminal
prosecution, taken by the AHJ to enforce the Utah Fire
Prevention and Safety Act, and these rules, shall commence
in accordance with UCA, Section 63-46b-3.

7.4  The Board shall act as the hearing authority, and
shall convene as an appeals board after timely notice to all
parties involved.

7.5  The Board shall direct the SFM to issue a signed
order to the parties involved giving the decision of the Board
within a reasonable time of the hearing pursuant to UCA,
Section 63-46b-5(i).

7.6  Reconsideration of the Board's decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

7.7  Judicial review of all final Board actions resulting
from informal adjudicative proceedings is available pursuant
to UCA, Section 63-46b-15.

KEY:  fire prevention, public buildings
March 4, 2005 53-7-204
Notice of Continuation June 12, 2002
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R710.  Public Safety, Fire Marshal.
R710-9.  Rules Pursuant to the Utah Fire Prevention Law.
R710-9-1.  Title, Authority, and Adoption of Codes.

1.1  These rules shall be known as the "Rules Pursuant to
the Utah Fire Prevention Law", and may be cited as such, and
will be hereafter referred to as "these rules".

1.2  These rules are promulgated in accordance with
Title 53, Chapter 7, Section 204, Utah Code Annotated 1953,
as amended.

1.3  These rules are adopted by the Utah Fire Prevention
Board to provide minimum rules for safeguarding life and
property from the hazards of fire and explosion, for board
meeting conduct, procedures to amend incorporated
references, establish several board subcommittees, establish a
Fire Service Education Administrator and Fire Education
Program Coordinator, enforcement of the rules of the State
Fire Marshal, establish rules for the Utah Fire and Rescue
Academy, and deputizing Special Deputy State Fire Marshals.

1.4  There is adopted as part of these rules the following
code which is incorporated by reference:

1.4.1  International Fire Code (IFC), 2003 edition,
excluding appendices, as promulgated by the International
Code Council, Inc., except as amended by provisions listed in
R710-9-6, et seq.

1.5  There is further adopted as part of these rules the
following codes which are also incorporated by reference and
supercede the adopted standards listed in the International
Fire Code, 2003 edition, Chapter 45, Referenced Standards,
as follows:

1.5.1  National Fire Protection Association (NFPA),
NFPA 10, Standard for Portable Fire Extinguishers, 2002
edition, except as amended by provisions listed in R710-9-6,
et seq.

1.5.2  National Fire Protection Association (NFPA),
NFPA 13, Standard for Installation of Sprinkler Systems,
2002 edition, except as amended by provisions listed in
R710-9-6, et seq.

1.5.3  National Fire Protection Association (NFPA),
NFPA 13D, Standard for the Installation of Sprinkler Systems
in One and Two Family Dwellings and Manufactured Homes,
2002 edition, except as amended by provisions listed in
R710-9-6, et seq.

1.5.4  National Fire Protection Association (NFPA),
NFPA 13R, Standard for the Installation of Sprinkler Systems
in Residential Occupancies up to and including Four Stories
in Height, 2002 edition, except as amended by provisions
listed in R710-9-6, et seq.

1.5.5  National Fire Protection Association (NFPA),
NFPA 70, National Electric Code, 2002 edition, as adopted
by the Uniform Building Standards Act, Title 58. Chapter 56,
Section 4, Utah Code Annotated 1953 and the Utah
Administrative Code R156-56-701.  Wherever there is a
section, figure or table in the International Fire Code (IFC)
that references "ICC Electrical Standard", that reference shall
be replaced with "National Electric Code".

1.5.6  National Fire Protection Association (NFPA),
NFPA 72, National Fire Alarm Code, 2002 edition, except as
amended in provisions listed in R710-9-6, et seq.

1.5.7  National Fire Protection Association (NFPA),
NFPA 101, Life Safety Code, 2003 edition, except as
amended in provisions listed in R710-9-6, et seq.  Wherever
there is a section, figure or table in NFPA 101 that references
"NFPA 5000 - Building Construction and Safety Code", that
reference shall be replaced with the "International Building
Code".

1.5.8  National Fire Protection Association (NFPA),
NFPA 160, Standard for Flame Effects Before an Audience,
2001 edition, except as amended by provisions listed in
R710-9-6, et seq.

1.6  National Fire Protection Association (NFPA),
NFPA 96, Standard for Ventilation Control and Fire
Protection of Commercial Cooking Operations, 2001 edition,
except as amended by provisions listed in R710-9-6, et seq.

1.7  National Fire Protection Association (NFPA),
NFPA 1403, Standard on Live Fire Training Evolutions, 2002
edition, except as amended by provisions in R710-9-6, et seq.

R710-9-2.  Definitions.
2.1  "Academy" means Utah Fire and Rescue Academy.
2.2  "Academy Director" means the Director of the Utah

Fire and Rescue Academy.
2.3  "Administrator" means Fire Service Education

Administrator.
2.4  "Appreciable Depth" means a depth greater than 1/4

inch.
2.5  "Authority Having Jurisdiction (AHJ)" means the

State Fire Marshal, his authorized deputies, or the local fire
enforcement authority.

2.6  "Board" means Utah Fire Prevention Board.
2.7  "Career Firefighter" means one whose primary

employment is directly related to the fire service.
2.8  "Certification Council" means Utah Fire Service

Certification Council.
2.9  "Coordinator" means Fire Education Program

Coordinator.
2.10  "Division" means State Fire Marshal.
2.11  "ICC" means International Code Council, Inc.
2.12  "IFC" means International Fire Code.
2.13  "Institutional occupancy" means asylums, mental

hospitals, hospitals, sanitariums, homes for the aged,
residential health care facilities, children's homes or
institutions, or any similar institutional occupancy.

2.14  "LFA" means Local Fire Authority.
2.15  "NFPA" means National Fire Protection

Association.
2.16 "Place of assembly" means where 50 or more

people gather together in a building, structure, tent, or room
for the purpose of amusement, entertainment, instruction, or
education.

2.17  "Plan" means Fire Academy Strategic Plan.
2.18  "SFM" means State Fire Marshal or authorized

deputy.
2.19  "Standards Council" means Fire Service Standards

and Training Council.
2.20  "Sub-Committee" means Fire Prevention Board

Budget Sub-Committee or Amendment Sub-Committee.
2.21  "UCA" means Utah Code Annotated, 1953.
2.22  "Volunteer/Part-Paid Firefighter" means one whose

primary employment is not directly related to the fire service.

R710-9-3.  Conduct of Board Members and Board
Meetings.

3.1  Board meetings shall be presided over and
conducted by the chairman and in his absence the vice
chairman or the chairman's designee.

3.2  A quorum shall be required to approve any action of
the Board.

3.3  The chairman of the Board and Board members
shall be entitled to vote on all issues considered by the Board.
A Board member who declares a conflict of interest or where
a conflict of interest has been determined, shall not vote on
that particular issue.

3.4  Meetings of the Board shall be conducted in
accordance with an agenda, which shall be submitted to the
members by the division, not less that 21 days before the
regularly scheduled Board meetings.

3.5  Public notice of Board meetings shall be made by
the Division as prescribed in UCA Section 52-4-6.
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3.6  The division shall provide the Board with a secretary
who shall prepare minutes and shall perform all secretarial
duties necessary for the Board to fulfill its responsibility.  The
minutes of Board meetings shall be completed and sent to
Board members at least 14 days prior to the scheduled Board
meeting.

3.7  A Board members standing on the Board shall come
under review after two unexcused absences in one year from
regularly scheduled board meetings.  The Board members
name shall be submitted to the governors office for status
review.

R710-9-4.  Deputizing Persons to Act as Special Deputy
State Fire Marshals.

4.1  Special deputy state fire marshals may be appointed
by the SFM to positions of expertise within the regular scope
of the Fire Marshal's Office.

4.2  Pursuant to Section 53-7-101 et seq., special deputy
state fire marshals may also be appointed to assist the Fire
Marshal's Office in establishing and maintaining minimum
fire prevention standards in those occupancy classifications
listed in the International Fire Code.

4.3  Special deputy state fire marshals shall be appointed
after review by the State Fire Marshal in regard to their
qualifications and the overall benefit to the Office of the State
Fire Marshal.

4.4  Special deputy state fire marshals shall be appointed
by completing an oath and shall be appointed for a specific
period of time.

4.5  Special deputy state fire marshals shall have a
picture identification card and shall carry that card when
performing their assigned duties.

R710-9-5.  Procedures to Amend the International Fire
Code.

5.1  All requests for amendments to the IFC shall be
submitted to the division on forms created by the division, for
presentation to the Board at the next regularly scheduled
Board meeting.

5.2  Requests for amendments received by the division
less than 21 days prior to any regularly scheduled meeting of
the Board may be delayed in presentation until the next
regularly scheduled Board meeting.

5.3  Upon presentation of a proposed amendment, the
Board shall do one of the following:

5.3.1  accept the proposed amendment as submitted or as
modified by the Board;

5.3.2  reject the proposed amendment;
5.3.3  submit the proposed amendment to the Board

Amendment Subcommittee for further study; or
5.3.4  return the proposed amendment to the requesting

agency, accompanied by Board comments, allowing the
requesting agency to resubmit the proposed amendment with
modifications.

5.4  The Board Amendment Subcommittee shall report
its recommendation to the Board at the next regularly
scheduled Board meeting.

5.5  The Board shall make a final decision on the
proposed amendment at the next Board meeting following the
original submission.

5.6  The Board may reconsider any request for
amendment, reverse or modify any previous action by
majority vote.

5.7  When approved by the Board, the requesting agency
shall provide to the division within 45 days, the completed
ordinance.

5.8  The division shall maintain a list of amendments to
the IFC that have been granted by the Board.

5.9  The division shall make available to any person or

agency copies of the approved amendments upon request, and
may charge a reasonable fee for multiple copies in accordance
with the provisions of UCA, 63-2-203.

R710-9-6.  Amendments and Additions.
The following amendments and additions are hereby

adopted by the Board for application statewide:
6.1  Administration
6.1.1  IFC, Chapter 1, Section 102.3 is deleted and

rewritten as follows: No change shall be made in the use or
occupancy of any structure that would place the structure in a
different division of the same group or occupancy or in a
different group of occupancies, unless such structure
maintains a reasonable level of fire and life safety and the
change to use or occupancy does not create a distinct hazard
to life or property as determined by the AHJ.

6.1.2  IFC, Chapter 1, Section 102.4 is deleted and
rewritten as follows: The design and construction of new
structures shall comply with the International Building Code.
Repairs, alterations and additions to existing structures are
allowed when such structure maintains a reasonable level of
fire and life safety and the change does not create a distinct
hazard to life or property as determined by the AHJ.

6.1.3  IFC, Chapter 1, Section 102.5 is deleted and
rewritten as follows: The construction, alteration, repair,
enlargement, restoration, relocation or movement of existing
buildings or structures that are designated as historic
buildings are allowed when such historic structures maintains
a reasonable level of fire and life safety and the change does
not create a distinct hazard to life or property as determined
by the AHJ.

6.1.4  IFC, Chapter, 1, Section 102.4 is amended as
follows:  On line three after the words "Building Code." add
the following sentence: "The design and construction of
detached one- and two-family dwellings and multiple single-
family dwellings (town houses) not more than three stories
above grade plane in height with a separate means of egress
and their accessory structures shall comply with the
International Residential Code."

6.1.5  IFC, Chapter 1, Section 109.2 is amended as
follows:  On line three after the words "is in violation of this
code," add the following "or other pertinent laws or
ordinances".

6.2  Definitions
6.2.1  IFC, Chapter 2, Section 202, Educational Group

E, Day care is amended as follows: On line three delete the
word "five" and replace it with the word "four".

6.2.2  IFC, Chapter 2, Section 202, Institutional Group I,
Group I-1 is amended to add the following:  Add "Type 1" in
front of the words "Assisted living facilities".

6.2.3  IFC, Chapter 2 Section 202, Institutional Group I,
Group I-2 is amended as follows: On line three delete the
word "five" and replace it with the word "three".  After
"Detoxification facilities" delete the rest of the paragraph, and
add the following: "Ambulatory surgical centers with two or
more operating rooms where care is less than 24 hours,
Outpatient medical care facilities for ambulatory patients
(accommodating more than five such patients in each tenant
space) which may render the patient incapable of unassisted
self-preservation, and Type 2 assisted living facilities.  Type 2
assisted living facilities with five or fewer persons shall be
classified as a Group R-4.  Type 2 assisted living facilities
with at least six and not more than 16 residents shall be
classified as a Group I-1 facility.

6.2.4  IFC, Chapter 2, Section 202, Institutional Group I,
Group I-4, day care facilities, Child care facility is amended
as follows: On line three delete the word "five" and replace it
with the word "four".  Also on line two of the Exception after
Child care facility delete the word "five" and replace it with
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the word "four".
6.2.5  IFC, Chapter 2, Section 202 General Definitions,

Occupancy Classification, Residential Group R-1 is amended
to add the following:  Exception:  Boarding houses
accommodating 10 persons or less shall be classified as
Residential Group R-3.

6.2.6  IFC, Chapter 2, Section 202 General Definitions,
Occupancy Classification, Residential Group R-2 is amended
to add the following:  Exception:  Boarding houses
accommodating 10 persons or less shall be classified as
Residential Group R-3.

6.3  General Precautions Against Fire
6.3.1  IFC, Chapter 3, Section 304.1.2 is amended to

delete the following sentence: "Vegetation clearance
requirements in urban-wildland interface areas shall be in
accordance with the International Urban/Wildland Interface
Code."

6.3.2  IFC, Chapter 3, Section 311.1.1 is amended as
follows: On line ten delete the words "International Property
Maintenance Code and the" from this section.

6.4  Elevator Recall and Maintenance
6.4.1  IFC, Chapter 6, Section 607.3 is deleted and

rewritten as follows:  Firefighter service keys shall be kept in
a "Supra - Stor-a-key" elevator key box or similar box with
corresponding key system that is adjacent to the elevator for
immediate use by the fire department.  The key box shall
contain one key for each elevator and one key for lobby
control.

6.5  Building Services and Systems
6.5.1  IFC, Chapter 6, Section 610.1 is amended to add

the following: On line three after the word "Code" add the
words "and NFPA 96".

6.6  Record Drawings
6.6.1  IFC, Chapter 9, Section 901.2.1 is amended to add

the following: The code official has the authority to request
record drawings ("as builts") to verify any modifications to
the previously approved construction documents.

6.6.2  IFC, Chapter 9, Section 902.1 Definitions,
RECORD DRAWINGS is deleted and rewritten as follows:
Drawings ("as builts") that document all aspects of a fire
protection system as installed.

6.7  Fire Protection Systems
6.7.1  Inspection and Testing of Automatic Fire

Sprinkler Systems
The owner or administrator of each building shall insure

the inspection and testing of water based fire protection
systems as required in IFC, Chapter 9, Section 901.6.

6.7.2  IFC, Chapter 9, Section 903.2.7 Group R, is
amended to add the following: Exception: Detached one- and
two-family dwellings and multiple single-family dwellings
(townhouses) constructed in accordance with the International
Residential Code for one- and two-family dwellings.

6.7.3  IFC, Chapter 9, Section 903.2.7 is amended to add
the following: Exception: Group R-4 fire areas not more than
4500 gross square feet and not containing more than 16
residents, provided the building is equipped throughout with
an approved fire alarm system that is interconnected and
receives its primary power from the building wiring and a
commercial power system.

6.7.4  IFC, Chapter 9, Section 903.6 is amended to add
the following subsection: 903.6.2  Commercial cooking
operation suppression.  Automatic fire sprinkler systems
protecting commercial kitchen exhaust hood and duct systems
with appliances that generate appreciable depth of cooking
oils shall be replaced with a UL300 listed system by May 1,
2004.

6.7.5  IFC, Chapter 9, Section 903.6 is amended to add
the following subsection: 903.6.3  Dry chemical hood system
suppression.  Existing automatic fire-extinguishing systems

using dry chemical that protect commercial kitchen exhaust
hood and duct systems shall be removed and replaced with a
UL300 listed system by January 1, 2006 or before that date
when any of the following occurs: 1) Six year internal
maintenance service; 2) Recharge; 3) Hydrostatic test date as
indicated on the manufacturers date of the cylinders; or 4)
Reconfiguration of the system piping.

6.7.6  IFC, Chapter 9, Section 903.6 is amended to add
the following subsection: 903.6.4  Wet chemical hood system
suppression.  Existing wet chemical fire-extinguishing
systems not UL300 listed and protecting commercial kitchen
exhaust hood and duct systems shall be removed, replaced or
upgraded to a UL300 listed system by January 1, 2006 or
before that date when any of the following occurs: 1) Six year
internal maintenance service; 2) Recharge; 3) Hydrostatic test
date as indicated on the manufacturer date of the cylinder; or
4) Reconfiguration of the system piping.

6.7.7  IFC, Chapter 9, Section 903.6 is amended to add
the following subsection:  903.6.5 Group A-2 occupancies.
An automatic fire sprinkler system shall be provided
throughout Group A-2 occupancies where indoor
pyrotechnics are used.

6.7.8  NFPA, Standard 10, Section 6.2.1 is amended to
add the following sentence: The use of a supervised listed
electronic monitoring system shall be permitted to satisfy the
30 day fire extinguisher interval inspection requirement.

6.8  Backflow Protection
6.8.1  The potable water supply to automatic fire

sprinkler systems and standpipe systems shall be protected
against backflow in accordance with the International
Plumbing Code as amended in the Utah Administrative Code,
R156-56-707.

6.9  Retroactive Installations of Automatic Fire Alarm
Systems in Existing Buildings

6.9.1  IFC, Chapter 9, Sections 907.3.1.1, 907.3.1.2,
907.3.1.3, 907.3.1.4, 907.3.1.5, 907.3.1.6, 907.3.1.7, and
907.3.1.8 are deleted.

6.10  Smoke Alarms
6.10.1  IFC, Chapter 9, Section 907.3.2 is amended to

add the following: On line three after the word "occupancies"
add "and detached one- and two-family dwellings and
multiple single-family dwellings (townhouses)".

6.10.2  IFC, Chapter 9, Section 907.3.2.3 is amended to
add the following: On line one after the word "occupancies"
add "and detached one- and two-family dwellings and
multiple single-family dwellings (townhouses)".

6.11  Means of Egress
6.11.1  IFC, Chapter 10, Section 1008.1.8.3 is amended

to add the following:  5. Doors in Group I-1 and I-2
occupancies, where the clinical needs of the patients require
specialized security, approved access controlled egress may
be installed when all the following are met:  5.1 The
controlled egress doors shall unlock upon activation of the
automatic fire sprinkler system or the automatic fire detection
system.  5.2 The facility staff can unlock the controlled egress
doors by either sensor or keypad.  5.3 The controlled egress
doors shall unlock upon loss of power.  6. Doors in Group I-1
and I-2 occupancies, where the clinical needs of the patients
require approved, listed delayed egress locks, they shall be
installed on doors as allowed in IFC, Section 1008.1.8.6.

6.11.2  IFC, Chapter 10, Section 1009.3 is amended as
follows: On line six of Exception 5 delete "7.75" and replace
it with "8".  On line seven of Exception 5 delete "10" and
replace it with "9".

6.11.3  IFC, Chapter 10, Section 1009.11, Exception 4 is
deleted and replaced with the following: 4. In occupancies in
Group R-3, as applicable in Section 101.2 and in occupancies
in Group U, which are accessory to an occupancy in Group R-
3, as applicable in Section 101.2, handrails shall be provided
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on at least one side of stairways consisting of four or more
risers.

6.11.4  IFC, Chapter 10, Section 1009.11.3 is amended
to add the following:  Exception: Non-circular handrails
serving an individual unit in a Group R-1, Group R-2 or
Group R-3 occupancy shall be permitted to have a maximum
cross sectional dimension of 3.25 inches (83 mm) measured 2
inches (51mm) down from the top of the crown.  Such
handrail is required to have an indention on both sides
between 0.625 inch (16mm) and 1.5 inches (38mm) down
from the top or crown of the cross section.  The indentation
shall be a minimum of 0.25 inch (6mm) deep on each side and
shall be at least 0.5 (13mm) high.  Edges within the handgrip
shall have a minimum radius of 0.0625 inch (2mm).  The
handrail surface shall be smooth with no cusps so as to avoid
catching clothing or skin.

6.11.5  IFC, Chapter 10, Section 1012.2 is amended to
add the following exception: 3.  For occupancies in Group R-
3 and within individual dwelling units in occupancies in
Grouop R-2, as applicable in Section 101.2, guards shall form
a protective barrier not less than 36 inches (914mm).

6.11.6  IFC, Chapter 10, Section 1027.2 is amended to
add the following:  On line five after the word "fire" add the
words "and building".

6.12  Fireworks
6.12.1  IFC, Chapter 33, Section 3301.1.3 is amended to

add the following Exception: 10.  The use of fireworks for
display and retail sales is allowed as set forth in UCA 53-7-
220 and UCA 11-3-1.

6.13  Flammable and Combustible Liquids
6.13.1  IFC, Chapter 34, Section 3404.4.3 is amended as

follows: Delete 3403.6 on line three and replace it with
3403.4.

6.14  Liquefied Petroleum Gas
6.14.1  IFC, Chapter 38, Section 3809.12, is amended as

follows: Delete 20 from line three and replace it with 10.
6.14.2  IFC, Chapter 38, Section 3809.14 is amended as

follows:  Delete 20 from line three and replace it with 10.

R710-9-7.  Fire Advisory and Code Analysis Committee.
7.1  There is created by the Board a Fire Advisory and

Code Analysis Committee whose duties are to provide
direction to the Board in the matters of fire prevention and
building codes.

7.2  The committee shall serve in an advisory position to
the Board, members shall be appointed by the Board, shall
serve for a term of three years, and shall consist of the
following members:

7.2.1  A member of the State Fire Marshal's Office.
7.2.2  The Code Committee Chairman of the Fire

Marshal's Association of Utah.
7.2.3  A fire marshal from a local fire department.
7.2.4  A fire inspector or fire officer involved in fire

prevention duties.
7.2.5  The Chief Elevator Inspector from the Utah Labor

Commission.
7.2.6  A member appointed at large.
7.3  This committee shall join together with the Uniform

Building Code Commission Fire Protection Advisory
Committee to form the Unified Code Analysis Council.

7.4  The Council shall meet as directed by the Board or
as directed by the Building Codes Commission or as needed
to review fire prevention and building code issues that require
definitive and specific analysis.

7.5  The Council shall select one of it's members to act in
the position of chair and another to act as vice chair.  The
chair and vice chair shall serve for one year terms on a
calendar year basis.  Elections for chair and vice chair shall
occur at the meeting conducted in the last quarter of the

calendar year.
7.6  The chair or vice chair of the council shall report to

the Board or Building Codes Commission recommendations
of the Council with regard to the review of fire and building
codes.

R710-9-8.  Fire Service Education Administrator and Fire
Education Program Coordinator.

8.1  There is created by the Board a Fire Service
Education Administrator for the State of Utah.  This
Administrator shall be the State Fire Marshal.

8.2  The Administrator shall oversee statewide fire
service education of all personnel receiving training monies
from the Fire Academy Support Account.

8.2.1  The Administrator shall oversee fire service
education in fire suppression, fire prevention, fire
administration, operations, hazardous materials, rescue, fire
investigation, and public fire education in the State of Utah.

8.3  The Administrator shall dedicate sufficient time and
efforts to ensure that those monies dedicated from the Fire
Academy Support Account are expended in the best interests
of all personnel receiving fire service education.

8.4  The Administrator shall ensure equitable monies are
expended in fire service education to volunteer, career, and
prospective fire service personnel.

8.5  The Administrator shall as directed by the Board,
solicit the legislature for funding to ensure that fire service
personnel receive sufficient monies to receive the education
necessary to prevent loss of life or property.

8.6  The Administrator shall oversee the Fire Department
Assistance Grant program by completing the following:

8.6.1  Insure that a broad based selection committee is
impaneled each year.

8.6.2  Compile for presentation to the Board the
proposed grants.

8.6.3  Receive the Board's approval before issuing the
grants.

8.7  The Administrator shall if necessary, establish
proposed changes to fire service education statewide, insuring
personnel receive the most proficient and professional
training available, insure completion of agreements and
contracts, and insure that payments on agreements and
contracts are completed expeditiously.

8.8  The Administrator shall report to the Board at each
regularly scheduled Board meeting the current status of fire
service education statewide.  The Administrator shall present
any proposed changes in fire service education to the Board,
and receive direction and approval from the Board, before
making those changes.

8.9  To assist the Administrator in statewide fire service
education there is hereby created a Fire Education Program
Coordinator.

8.10  The Coordinator shall conduct fire service
education evaluations, budget reviews, performance audits,
and oversee the effectiveness of fire service education
statewide.

8.11  The Coordinator shall ensure that there is an
established Utah Fire Service Strategic Training Plan for fire
service education statewide.  The Coordinator shall work with
the Academy Director to update the Strategic Plan and keep it
current to the needs of the fire service.

8.12  The Coordinator shall report findings of audits,
budgetary reviews, training contracts or agreements,
evaluation of training standards, and any other necessary
items of interest with regard to fire service education to the
Administrator.

8.13  The Coordinator shall ensure that contracts are
established each year for training and education of fire
personnel that meets the needs of those involved in fire
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service education statewide.
8.14  The Coordinator shall be the staff assistant to the

Fire Service Standards and Training Council and shall present
agenda items to the Council Chair that need resolution or
review.  As the staff assistant to the Training Council, the
coordinator shall ensure that appointed members attend,
encourage that the decisions made further the interests of fire
service education statewide, and ensure that the Board is kept
informed of the Training Council's decisions.

R710-9-9.  Enforcement of the Rules of the State Fire
Marshal.

9.1  Fire and life safety plan reviews of new
construction, additions, and remodels of state owned facilities
shall be conducted by the SFM, or his authorized deputies.
State owned facilities shall be inspected by the SFM, or his
authorized deputies.

9.2  Fire and life safety plan reviews of new
construction, additions, and remodels of public and private
schools shall be completed by the SFM, or his authorized
deputies, and the LFA.

9.3  Fire and life safety plan reviews of new
construction, additions, and remodels of publicly owned
buildings, privately owned colleges and universities, and
institutional occupancies, with the exception of state owned
buildings, shall be completed by the LFA.  If not completed
by the LFA, the SFM, or his authorized deputies shall
complete the plan review.

9.4  The following listed occupancies shall be inspected
by the LFA.  If not completed by the LFA, the SFM, or his
authorized deputies shall inspect.

9.4.1  Publicly owned buildings other than state owned
buildings as referenced in 9.1 of this rule.

9.4.2  Public and private schools.
9.4.3  Privately owned colleges and universities.
9.4.4  Institutional occupancies as defined in Section 9-2

of this rule.
9.4.5  Places of assembly as defined in Section 9-2 of

this rule.
9.5  The Board shall require prior to approval of a grant

the following:
9.5.1  That the applying fire agency be actively

participating in the statewide fire statistics reporting program.
9.5.2  The Board shall also require that the applying fire

agency be actively working towards structural or wildland
firefighter certification through the Utah Fire Service
Certification System.

R710-9-10.  Fire Service Standards and Training Council.
10.1  There is created by the Board, the Fire Service

Standards and Training Council, whose duties are to provide
direction to the Board and Academy in matters relating to fire
service standards, training, and certification.

10.2  The Standards Council shall serve in an advisory
position to the Board, members shall be appointed by the
Board, shall serve four year terms, and shall consist of the
following members:

10.2.1 Representative from the Utah State Fire Chiefs
Association.

10.2.2 Representative from the Utah State Firemen's
Association.

10.2.3 Representative from the Fire Marshal's
Association of Utah.

10.2.4 Specialist in hazardous materials representing the
Hazardous Materials Institute.

10.2.5 Fire/arson investigator representing the Utah
Chapter of the International Association of Arson
Investigators.

10.2.6 Specialist in wildland fire suppression and

prevention from the Utah State Division of Forestry, Fire and
State Lands.

10.2.7 Representative from the International Association
of Firefighters.

10.2.8 Representative from the Utah Fire Service
Certification Council.

10.2.9 Representative from the fire service that is an
Advanced Life Support (ALS) provider to represent
Emergency Medical Services.

10.2.10 Representative from the Utah Fire Training
Officers Association.

10.3  The Standards Council shall meet quarterly and
may hold other meetings as necessary for proper transaction
of business.  A majority of the Standards Council members
shall be present to constitute a quorum.

10.4  The Standards Council shall select one of its
members to act in the position of chair, and another member
to act as vice chair.  The chair and vice chair shall serve one
year terms on a calendar year basis.  Elections for chair and
vice chair shall occur at the meeting conducted in the last
quarter of the calendar year.  If voted upon by the council, the
vice chair will become the chair the next succeeding calendar
year.

10.5  If a Standards Council member has two or more
unexcused absences during a 12 month period, from regularly
scheduled Standards Council meetings, it is considered
grounds for dismissal pending review by the Board.  The
Coordinator shall submit the name of the Standards Council
member to the Board for status review.

10.6  A member of the Standards Council may have a
representative of their respective organization sit in proxy of
that member, if submitted and approved by the Coordinator
prior to the meeting.

10.7  The Chair or Vice Chair of the Standards Council
shall report to the Board the activities of the Standards
Council at regularly scheduled Board meetings.  The
Coordinator may report to the Board the activities of the
Standards Council in the absence of the Chair or Vice Chair.

10.8  The Standards Council shall consider all subjects
presented to them, subjects assigned to them by the Board,
and shall report their recommendations to the Board at
regularly scheduled Board meetings.

10.9  One-half of the members of the Standards Council
shall be reappointed or replaced by the Board every two
years.

R710-9-11.  Fire Prevention Board Budget and
Amendment Sub-Committees.

11.1  There is created two Fire Prevention Board Sub-
Committees known as the Budget Subcommittee and the
Amendment Subcommittee.  The subcommittees membership
shall be appointed from members of the Board.

11.2  Membership on the Sub-Committee shall be by
appointment of the Board Chair or as volunteered by Board
members.  Membership on the Sub-Committee shall be
limited to four Board members.

11.3  The Sub-Committee shall meet as necessary and
shall vote and appoint a chair to represent the Sub-Committee
at regularly scheduled Board meetings.

R710-9-12.  Utah Fire Service Certification Council.
12.1  There is created by the Board, the Utah Fire

Service Certification Council, whose duties are to oversee fire
service certification in the State of Utah.

12.2  The Certification Council shall be made up of 12
members, appointed by the Academy Director, approved by
the Board, and each member shall serve three year terms.

12.3  The Certification Council shall be made up of
users of the certification system and comprise both paid and
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volunteer fire personnel, members with special expertise, and
members from various geographical locations in the state.

12.4  The purpose of the Certification Council is to
provide direction on all aspects of certification, and shall
report the activities of the Certification Council to the Fire
Service Standards and Training Council.

12.5 Functioning of the Certification Council with regard
to certification, re-certification, testing, meeting procedures,
examinations, suspension, denial, annulment, revocation,
appeals, and reciprocity, shall be conducted as specified in the
Utah Fire Service Voluntary Certification Program, Policy
and Procedures Manual.

12.6  A copy of the Utah Fire Service Voluntary
Certification Program, Policy and Procedures Manual, shall
be kept on file at the State Fire Marshal's Office and the Utah
Fire and Rescue Academy.

R710-9-13.  Utah Fire and Rescue Academy.
13.1  The fire service training school shall be known as

the Utah Fire and Rescue Academy.
13.2  The Director of the Utah Fire and Rescue Academy

shall report to the Administrator the activities of the Academy
with regard to completion of the agreed academy contract.

13.3  The Academy Director may recommend to the
Administrator or Coordinator new or expanded standards
regarding fire suppression, fire prevention, public fire
education, safety, certification, and any other items of
necessary interest about the Academy.

13.4  The Academy shall receive approval from the
Administrator, after being presented to the Standards and
Training Council, any substantial changes in Academy
training programs that vary from the agreed contract.

13.5  The Academy Director shall provide to the
Coordinator by October 1st of each year, a numerical
summary of those career, volunteer/part-paid, and non-
affiliated students attending the Academy in the following
categories:

13.5.1  Those who have received certification during the
previous contract period at each certification level.

13.5.2  Those who have received an academic degree in
any Fire Science category in the previous contract period.

13.5.3 Those who have completed other Academy
classes during the previous contract period.

13.6  The Academy Director shall provide to the
Coordinator by October 1st of each year, a numerical
comparison of the categories required in Section 13.5,
comparing attendance in the previous contract period.

13.7  The Academy Director shall provide to the
Coordinator by October 1st of each year, in accepted
budgeting practices, the following:

13.7.1  A cost analysis of classes to include the total
spent for each class title, the average cost per class, the
number of classes delivered, the number of participants per
class title, and the cost per participant for each class title
provided by the Academy.

13.7.2  A budget summary comparing amounts budgeted
to actual expenditures for each budget code funded by the
contract.

13.8  The Academy Director shall provide to the
Coordinator by October 1st of each year, a numerical
summary of those students attending Academy courses in the
following categories:

13.8.1  Non-affiliated personnel enrolled in college
courses.

13.8.2  Career fire service personnel enrolled in college
credit courses.

13.8.3  Volunteer and part-paid fire service personnel
enrolled in college credit courses.

13.8.4  Non-affiliated personnel enrolled in non-credit

continuing education courses.
13.8.5  Career fire service personnel enrolled in non-

credit continuing education courses.
13.8.6  Volunteer and part-paid fire service personnel

enrolled in non-credit continuing education courses.
13.9  The Academy Director shall present to the

Coordinator by January of each year, proposals to be
incorporated in the Academy contract for the next fiscal year.

R710-9-14.  Repeal of Conflicting Board Actions.
All former Board actions, or parts thereof, conflicting or

inconsistent with the provisions of this Board action or of the
codes hereby adopted, are hereby repealed.

R710-9-15.  Validity.
The Utah Fire Prevention Board hereby declares that

should any section, paragraph, sentence, or word of this
Board action, or of the codes hereby adopted, be declared
invalid, it is the intent of the Utah Fire Prevention Board that
it would have passed all other portions of this action,
independent of the elimination of any portion as may be
declared invalid.

R710-9-16.  Adjudicative Proceedings.
16.1  All adjudicative proceedings performed by the

agency shall proceed informally as set forth herein and as
authorized by UCA, Sections 63-46b-4 and 63-46b-5.

16.2  If a city, county, or fire protection district refuses
to establish a method of appeal regarding a portion of the
IFC, the appealing party may petition the Board to act as the
board of appeals.

16.3  A person may request a hearing on a decision made
by the SFM, his authorized deputies, or the LFA, by filing an
appeal to the Board within 20 days after receiving final
decision.

16.4  All adjudicative proceedings, other than criminal
prosecution, taken by the SFM, his authorized deputies, or the
LFA, to enforce the Utah Fire Prevention and Safety Act and
these rules, shall commence in accordance with UCA, Section
63-46b-3.

16.5  The Board shall act as the hearing authority, and
shall convene as an appeals board after timely notice to all
parties involved.

16.6  The Board shall direct the SFM to issue a signed
order to the parties involved giving the decision of the Board
within a reasonable time of the hearing pursuant to UCA,
Section 63-46b-5(i).

16.7  Reconsideration of the Board's decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

16.8  Judicial review of all final Board actions resulting
from informal adjudicative proceedings is available pursuant
to UCA, Section 63-46b-15.

KEY:  fire prevention, law
March 4, 2005 53-7-204
Notice of Continuation June 12, 2002
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R765.  Regents (Board of), Administration.
R765-604.  New Century Scholarship.
R765-604-1.  Purpose.

To provide policy and procedures for the administration
of the New Century Scholarship which will be awarded to
high school graduates who have accelerated their education
process and have completed the requirements for an associate
degree prior to September 1 of the same year they would
normally graduate with their high school class.

R765-604-2.  References.
2.1.  53B-8-105, Utah Code Annotated 1953

R765-604-3.  Definitions.
3.1.  "Program" - New Century Scholarship program
3.2.  "Awards" - New Century Scholarship funds which

provide payment up to 75% of recipient's tuition costs
3.3.  "SBR" - State Board of Regents
3.4.  "Reasonable progress" - A recipient must complete

at least six semester credit hours during any semester for
which he or she receives an award.

3.5.  "Recipient" - A Utah resident who has accelerated
his or her education process and completes the requirements
for an associate degree either prior to September 1 of the year
he or she graduates from a Utah high school, or, if he or she
graduates early or is home schooled, prior to the September 1
of the year in which he or she normally would have graduated
with his or her class.

3.6. "High school graduation date" - The date when an
applicant or recipient graduates from high school with his or
her class, or if he or she graduates early or is home schooled,
the date on which he or she normally would have graduated
from high school with his or her class.

3.7."Associate Degree" - An Associate of Arts, Associate
of Science, or Associate of Applied Science degree, or
equivalent academic requirements, as received from or
verified by a regionally accredited Utah public college or
university, provided that if the college or university does not
offer the associate degree, the requirement can be met if the
institution's registrar verifies that the student has completed
academic requirements equivalent to an associate degree prior
to the September 1 deadline.

R765-604-4.  Conditions of the Scholarship.
4.1.  Program Terms - The program scholarship may be

used at any higher education institution in the state accredited
by the Northwest Association of Schools and Colleges that
offers baccalaureate programs.  Depending on available
funding, if used at an institution within the state system of
higher education, the scholarship awards under this program
are up to 75% of the actual tuition costs.  If used at an
institution not within the state system of higher education, the
scholarship is up to 75% of the tuition costs at the institution,
not to exceed 75% of the average tuition costs at the state
system baccalaureate granting institutions. Each scholarship is
valid for up to two years of full-time equivalent enrollment
(60 semester credit hours) or until the requirements of a
baccalaureate degree has been met, whichever is shorter.  A
student who has not used the award in its entirety within five
years after his or her high school graduation date is ineligible
to receive a program award.

4.2.  Applicant Qualification - To qualify for the award,
an applicant must have completed the requirements for an
associate degree by September 1 of the year of his or her high
school graduation date.

4.3.  Accredited College or University - The associate
degree or verification of completion of equivalent academic
requirements must be received from a regionally accredited
Utah public institution, provided the institution's academic

on-campus residency requirements, if any, will not affect a
student's eligibility for the scholarship if the institution's
registrar's office verifies that the student has completed the
necessary class credits for an associate degree.

4.4.  Eligible Institutions - The award may be used at any
higher education institution in the state accredited by the
Northwest Association of Schools and Colleges that offers
baccalaureate programs.

4.5.  Dual Enrollment - The award may be used at more
than one of Utah's eligible institutions within the same
semester.

4.6.  Student Transfer - The award may be transferred to
a different eligible Utah institution upon the request of the
student.

R765-604-5.  Application Procedures.
5.1.  Application Contact - Qualifying students may

apply for the award through the SBR office.
5.2.  Support Documentation - Applicants must provide

documentation verifying their recipient's graduation date, a
copy of their college transcript, and if the student is enrolled
at an institution which does not offer an associate degree or
an institution that will not award the associate degree until the
academic on-campus residency requirement has been met, the
registrar must verify that the applicant has completed the
equivalent academic requirements prior to September 1 of the
year of the recipient's graduation date.

5.3.  Application Deadline - Applications and all support
documentation must be received by the SBR office no later
than thirty days prior to the date the applicant wishes the
award to be forwarded to the applicant's eligible institution.

R765-604-6.  Distribution of Award Funds.
6.1.  Amount of Award - If used at an institution within

the state system of higher education, the amount of the
scholarship, depending on available funding, will be up to
75% of the gross total cost of tuition based on the number of
hours the student is enrolled.  If used at an institution not
within the state system of higher education, the scholarship,
depending on available funding, will be up to 75% of the
tuition costs at the institution, not to exceed 75% of the
average tuition costs at the baccalaureate degree granting
institutions within the state system of higher education.
Tuition waivers, financial aid, or other scholarships will not
affect the total award amount.

6.2.  Tuition Documentation - The award recipient shall
submit to SBR a copy of the tuition invoice or class schedule
verifying the number of hours enrolled.  SBR will calculate
the amount of the award based on the published tuition costs
at the enrolled institution(s) and the availability of program
funding.

6.3.  Award Payable to Institution - The scholarship
award will be made payable to the institution.  The institution
shall pay over to the recipient any excess award funds not
required for tuition payments.  Award funds should be used
for higher education expenses including tuition, fees, books,
supplies and equipment required for courses of instruction.

6.4.  Added Hours after Award - The award will be
increased up to 75% of the tuition costs of any hours added in
the semester after the initial award has been made, depending
on available funding.  Recipient shall submit to SBR a copy
of the tuition invoice or class schedule verifying the added
hours before a supplemental award is made.

6.5.  Dropped Hours after Award - If a student drops
hours which were included in calculating the award amount,
either the subsequent semester award will be reduced
accordingly, or the student shall repay the excess award
amount to SBR.  If a recipient fails to complete a minimum of
six semester hours, no award will be made for that semester,
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and a grade earned in a class completed in that semester, if
any, will not be considered in evaluating the recipient's
reasonable progress.

R765-604-7.  Continuing Eligibility.
7.1.  Reasonable Progress toward Degree Completion -

The SBR may cancel the scholarship if the student fails to
maintain a "b average" for two consecutive semesters for
which he or she has received award funds; or fails to make
reasonable progress toward the completion of a baccalaureate
degree.  Each semester, the recipient must submit to SBR a
copy of his or her grades to verify that he or she is meeting
the the required grade point average and is making reasonable
progress toward the completion of a baccalaureate degree.

7.2.  No Awards after Five Years - The SBR will not
make an award to a recipient for an academic term that begins
more than five years after the recipient's high school
graduation date.

7.3.  No Guarantee of Degree Completion - A Century
Scholarship award does not guarantee that the recipient will
complete his or her baccalaureate program within the
recipient's scholarship eligibility period.

R765-604-8.  Leave of Absence.
8.1.  Does Not Extend Time - A leave of absence will not

extend the time limits of the scholarship.  The scholarship
may only be used for academic terms which begin within five
years after the recipient's high school graduation date.

KEY:  higher education, secondary education,
scholarships
March 22, 2005 53B-8-105
Notice of Continuation January 19, 2005
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R850.  School and Institutional Trust Lands,
Administration.
R850-21.  Oil, Gas and Hydrocarbon Resources.
R850-21-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the
Utah Enabling Act, Articles X and XX of the Utah
Constitution, and Utah Code Title 53C et seq. which
authorize the Director of the School and Institutional Trust
Lands Administration to establish rules for the issuance of oil,
gas and hydrocarbon leases and management of trust-owned
lands and oil, gas and hydrocarbon resources.

R850-21-150.  Planning.
Pursuant to Subsection 53C-2-201(1)(a), this category of

activity carries no planning obligations by the agency beyond
existing rule-based analysis and approval processes.  Oil, gas
and hydrocarbon development activities are regulated
pursuant to R649.

R850-21-175.  Definitions.
The following words and terms, when used in Section

R850-21 shall have the following meanings, unless otherwise
indicated:

1.  Act:  Utah Code 53C-1 et seq.
2.  Agency:  School and Institutional Trust Lands

Administration or its predecessor agency.
3.  Anniversary Date:  the same day and month in

succeeding years as the effective date of the lease.
4.  Assignment(s):  a conveyance of all or a portion of

the lessee's record title, non-working interest, or working
interest in a lease.

(a)  Certification of Net Revenue Interest:  the
certification by oath of an assignor to the agency that the total
net working revenue interest (NRI) in the lease which the
assignment affects has not been reduced to less than 80 per
cent of 100 per cent NRI.  Certification shall only be required
for leases issued after April 1, 2005.

(b)  Mass Assignment:  an assignment that affects more
than one lease, including assignments which affect record
title, working or non-working interests.

(c)  Non-Working Interest Assignment:  an assignment of
interest in production from a lease other than the agency's
royalty, the record title, or the working interest including but
not limited to overriding royalties, production payments, net
profits interests, and carried interests assignments but
excluding liens and security interests.

(d)  Record Title Assignment:  an assignment of the
lessee's interest in a lease which includes the obligation to pay
rent, the rights to assign/or relinquish the lease, and the
ultimate responsibility to the agency for obligations under the
lease.

(e)  Working Interest Assignment:  a transfer of a non-
record title interest in a lease, including but not limited to
wellbore assignments, but excepting overriding royalty, oil
payment, net-profit, or carried interests or other non-working
interests.

5.  Board of Trustees:  the School and Institutional Trust
Lands Board of Trustees created under Section 53C-1-202.

6.  Bonus Bid:  a payment reflecting an amount to be
paid by an applicant in addition to the delay rentals and
royalties set forth in a lease in an application as consideration
for the issuance of such lease.

7.  Committed Lands:  a consolidation of all or a portion
of lands subject to a lease approved by the director for
pooling or unitization which form a logical unit for
exploration, development or drilling operations.

8.  Delay Rental:  a sum of money as prescribed in the
lease payable to the agency for the privilege of deferring the
commencement of drilling operations or the commencement

of production during the term of the lease.
9.  Designated Operator:  the person or entity that has

been granted authority by the record title interest owner(s) in
a lease and has been approved by the agency to conduct
operations on the lease or a portion thereof.

10.  Director:  the person designated within the agency
who manages the agency in fulfillment of its purposes as set
forth in the Act.

11.  Effective Date:  unless otherwise defined in the
lease, the effective date shall be the first day of the month
following the date a lease is executed by the agency.  An
amended, extended or segregated lease will retain the
effective date of the original lease.

12.  Gas Well:  a well capable of producing volumes
exceeding 100,000 cubic feet of gas to each barrel of oil from
the same producing horizon where both oil and gas are
produced; or, a well producing gas only from a formation or
producing horizon.

13.  Lease:  an oil, gas and hydrocarbon lease covering
the commodities defined in R850-21-200(1) issued by the
agency.

14.  Lease Year:  the twelve-month period commencing
at 12:01 a.m. on the month and day of the effective date of the
lease and ending on the last day of the twelfth month at 12
midnight.

15.  Leasing Unit:  a parcel of trust land lying within one
or more sections that is offered for lease as an indivisible unit
through a competitive oil and gas lease application process
which would constitute one lease when issued.

16.  Lessee:  a person or entity holding a record title
interest in a lease.

17.  NGL:  natural gas liquids.
18.  Other Business Arrangement ("OBA"):  an

agreement entered into between the agency and a person or
entity consistent with the purposes of the Act and approved
by the Board of Trustees.  By way of example, but not of
limitation, OBAs may be for farmout agreements or joint
venture agreements. An agreement for an OBA may be
initiated by the agency or by a proponent of an agreement by
filing a proposal for an OBA with the agency.

19.  Paying Quantities:  the gross income from the leased
substances produced and sold (after deduction for taxes and
lessor's royalty) that exceeds the cost of operation.

20.  Qualified Interest Owner:  a person or legal entity
who meets the requirements of R850-3-200 of these rules.

21.  Rental:  the amount due and payable on the
anniversary of the effective date of a lease in a form dated
prior to February 1, 2005 to maintain the lease in full force
and effect for the following lease year.  This payment may be
recouped at the end of a lease year for which production in
paying quantities was obtained and payment of royalties in
excess of minimum royalties was made.

22.  Shut-in Gas Well:  a gas well which is physically
capable of producing gas in paying quantities, but, for which
the producible gas cannot be marketed at a reasonable price
due to existing marketing or transportation conditions.

23.  Shut-In or Minimum Royalty:  the amount of money
accruing and payable to the agency in lieu of rental or delay
rental beginning from the first anniversary date of the lease on
or after the initial discovery of oil or gas in paying quantities
on the leasehold or the allocation of production to the
leasehold. Minimum royalty accrues beginning from the
anniversary date of a lease but is not payable until the end of
the year. Actual royalty accruing from a lease or allocated to a
unitized or communitized lease during the lease year is
credited against the minimum royalty obligation for the lease
year. If the royalty from production does not equal or exceed
the required minimum royalty for the lease year, the lessee is
obligated to pay the difference.
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24.  Surveyed Lot:  an irregular part of a section
identified by cadastral survey and maintained in the official
records of the agency.

25.  Trust Lands:  those lands and mineral resources
granted by the United States in the Utah Enabling Act to the
State of Utah in trust, and other lands and mineral resources
acquired by the trust, which must be managed for the benefit
of the state's public education system or the institutions
designated as beneficiaries.

26.  UDOGM:  the Division of Oil, Gas and Mining of
the Utah State Department of Natural Resources.

27.  Except as specifically defined above, the definitions
set forth at R850-1-200 shall also be applicable.

R850-21-200.  Classification of Oil, Gas and
Hydrocarbons.

Oil, Gas, and Hydrocarbon leases shall cover oil, natural
gas, including gas producible from coal formations or
associated with coal bearing formations, and other
hydrocarbons (whether the same is found in solid, semi-solid,
liquid, vaporous, or any other form) and also including sulfur,
helium and other gases not individually described.  The oil,
gas, and hydrocarbon category shall not include coal, oil
shale, tar sands or gilsonite.

R850-21-300.  Lease Application Process.
1.  The agency may issue leases competitively, non-

competitively or enter into OBAs with qualified interest
owners for the development of oil, gas and hydrocarbon
resources.

(a)  Competitive Bid Offering:  when the agency
designates leasing units for competitive bidding it shall award
leases on the basis of the highest bonus bid per acre made by
qualified application.

(i)  Minimum Bonus Bid Amount:  the minimum
acceptable bonus bid for competitive bid offering for leasing
units shall be not less than $1.00 per acre, or fractional acre
thereof, which will constitute the (advance) rental for the first
year of the lease.

(ii)  Notice of Offering:  notices of the offering of lands
for competitive bid shall:

(A)  run for a period of not less than fifteen (15)
consecutive days after the notice is posted in the agency's
office;

(B)  describe the leasing unit;
(C)  indicate the resource available for leasing; and
(D)  state the last date on which bids may be received.
(iii)  Opening of Bid Applications:  bid applications shall

be opened in the agency's office at 10 a.m. of the first
business day following the last day on which bids may be
received.

(iv)  Content of Applications:  each application shall be
submitted in a sealed envelope which clearly identifies:

(A)  the competitive bid;
(B)  leasing unit number; and,
(C)  the date of offering for which the bid is submitted.
(v)  The application envelope must:
(A)  describe only one leasing unit per application; and,
(B)  contain one check for the application fee and a

separate check for the amount of the bonus bid.
(vi)  Withdrawal of Applications:  applicants desiring to

withdraw an application which has been filed under these
competitive bid filing rules must submit a written request to
the agency.  If the request is received before sealed bids have
been opened, all money tendered by the applicant, except the
filing fee, shall be refunded.  If a request is received after
sealed bids have been opened, and if the applicant is awarded
the bid, then unless the applicant accepts the offered lease, all
money tendered shall be forfeited to the agency.

(vii)  Non-Complying Applications:  if the agency
determines prior to lease issuance that an application did not
comply with these rules at the time of bid opening, the
application fee shall be retained by the agency and the
application returned to the applicant without further
consideration by the agency.

(viii)  Identical Bids:  in the case of identical successful
bids, the agency may award the lease by public drawing or
oral auction between the identical bidders, held at the
agency's offices.

(b)  Non-Competitive Leasing By Over-The-Counter
Filing.

(i)  The director may designate lands for non-competitive
leasing by over-the-counter application if the lands have been
offered in a competitive offering and have received no bids.
Designated lands may be offered for a period of three (3)
months from the date of the opening of bids for which no bid
was received for said lands under the competitive bid
offering.

(ii)  The minimum acceptable offer for over-the-counter
applications to lease designated lands shall be not less than $1
per acre, or fractional acre thereof, which will constitute the
delay rental for the first year of the lease.

(iii)  Applications for over-the-counter leases, when
authorized, shall be filed on approved forms received from
the office of the agency or as made available on its web site
and delivered for filing in the main office of the agency
during office hours.  Except as provided, all over-the-counter
applications received by personal delivery over the counter,
are to be immediately stamped with the exact date and time of
filing.  All applications presented for filing at the opening of
the office for business on any business day are stamped
received as of 8 a.m., on that day.  All applications received
in the first delivery of the U.S. Mail of each business day are
stamped received as of 8 a.m. on that day.  The time indicated
on the time stamp is deemed the time of filing unless the
director determines that the application is materially deficient
in any particular way.  If an application is determined to be
deficient, it will be returned to the applicant with a notice of
the deficiency.

If an application is returned as deficient and is
resubmitted in compliance with the rules within fifteen (15)
days from the date of the determination of deficiency, it shall
retain its original filing time.  If the application is resubmitted
at any later time, it is deemed filed at the time of
resubmission.

(iv)  Where two or more applications for the same lease
contain identical bids and bear a time stamp showing the said
applications were filed at the same time, the agency may
award the lease by public drawing or oral auction between the
identical bidders held at the agency's office.

(v)  If an application or any part thereof is rejected, any
money tendered for rental of the rejected portion shall be
refunded or credited to the applicant minus the application
fee.

(vi)  An applicant who desires to withdraw its
application must submit a written request to the agency.  If
the request is received prior to the time the agency approves
the application, all money tendered by the applicant, except
the application fee, shall be refunded.  If the request is
received after approval of the application, then, unless the
applicant accepts the offered lease, all money tendered is
forfeited to the agency.

R850-21-400.  Availability of Lands for Lease Issuance.
1.  A lease shall not be issued for lands comprising less

than a quarter-quarter section or surveyed lot, unless the trust-
owned land managed by the agency within any quarter-
quarter section or surveyed lot is less than the whole thereof,
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in which case the lease will be issued only on the entire area
owned and available for lease within the quarter-quarter
section or surveyed lot.

2.  Leases shall be limited to no more than 2560 acres or
four sections and must all be located within the same
township and range unless a waiver is approved by the
director.

3.  Any lease may be terminated by the agency in whole
or in part upon lessee's failure to comply with any lease term
or covenant or applicable laws and rules. Subject to the terms
of any lease issued hereunder, any final agency action is
appealable pursuant to Section 53C-2-409, in accordance with
the provisions of the rules of the agency.

R850-21-500.  Lease Provisions.
The following provisions, terms and conditions shall

apply to all leases granted by the agency:
1. Delay Rentals and Rental Credits.
(a)  The delay rental rate shall not be for less than $1 per

acre, or fractional acre thereof, per year at the time the lease is
offered.

(b)  The minimum annual delay rental on any lease,
regardless of the amount of acreage, shall in no case be less
than $40.

(c)  Delay rental payments shall be paid each year on or
before the lease anniversary date, unless otherwise stated in
the lease.

(d)  Any overpayment of delay rental occurring from the
lease applicant's incorrect calculation of acreage of lands
described in the lease may, at the option of the agency, be
credited toward the applicant's rental account.

(e)  The agency may accept lease payments made by any
party provided, however, that the acceptance of such
payment(s) shall not be deemed to be recognition by the
agency of any interest of the payee in the lease.  Ultimate
responsibility for such payments remains with the record title
interest owner.

(f)  Rental credits, if any, shall be governed by the terms
of the lease which provide for such credits.

2.  Royalty Provisions:  the production royalty rate shall
not be less than 12.5% of gross proceeds minus costs of
transportation off lease, at the time the lease is offered.

3.  Primary Lease Term:  no lease shall establish a
primary term in excess of ten (10) years.

4.  Continuance of a Lease after Expiration of the
Primary Term.

(a)  A lease shall be continued after the primary term has
expired so long as:

(i)  the leased substance is being produced in paying
quantities from the leased premises or from other lands
pooled, communitized or unitized with committed lands; or

(ii)  the agency determines that the lessee or designated
operator:

(A)  is engaged in diligent operations which are
determined by the director to be reasonably calculated to
advance or restore production of the leased substance from
the leased premises or from other lands pooled,
communitized, or unitized with committed lands; and

(B)  pays the annual minimum royalty set forth in the
lease.

(b)  Diligent operations may include cessation of
operations not to exceed 90 days in duration or a cumulative
period of 180 days in one calendar year.

5.  Pooling, Communitization or Unitization of Leases.
(a)  Lessees, upon prior written authorization of the

director, may commit leased trust lands or portions of such
lands to unit, cooperative or other plans of development with
other lands.

(b)  The director may, with the consent of the lessee,

modify any term of a lease for lands that are committed to a
unit, cooperative, or other plan of development.

(c)  Production allocated to leased trust lands under the
terms of a unit, cooperative, or other plan of development
shall be considered produced from the leased lands whether
or not the point of production is located on the leased trust
lands.

(d)  The term of all leases included in any cooperative or
unit plan of oil and gas development or operation in which
the agency has joined, or shall hereafter join, shall be
extended automatically for the term of the unit or cooperative
agreement. Rentals on leases so extended shall be at the rate
specified in the lease, subject to change in rates at the
discretion of the director or as may be prescribed in the terms
of the lease.

(e)  Any lease eliminated from any cooperative or unit
plan of development or operation, or any lease which is in
effect at the termination of a cooperative or unit plan of
development or operation, unless relinquished, shall continue
in effect for the fixed term of the lease, or for two (2) years
after its elimination from the plan or agreement or the
termination thereof, whichever is longer, and so long
thereafter as the leased substances are produced in paying
quantities. Rentals under such leases shall continue at the rate
specified in the lease.

6.  Shut-in Gas Wells Producing Gas in Paying
Quantities:  to qualify as a shut-in gas well capable of
producing gas in paying quantities:

(a)  a minimum royalty shall be paid in an amount not
less than twice the annual minimum royalty provided for in
the lease;

(b)  the terms of the lease shall provide the basis upon
which the minimum royalty is to be paid by the lessee for a
shut-in gas well; and

(c)  the director may, at any time, require written
justification from the lessee that a well qualifies as a shut-in
gas well.  A shut-in gas well will not extend a lease more than
five years beyond the original primary term of the lease.

7.  Oil/Condensate/Gas/NGL Reporting and Records
Retention.

(a)  Notwithstanding the terms of the lease agreements,
gas and NGL report payments are required to be received by
the agency on or before the last day of the second month
succeeding the month of production.

(b)  The extension of payment and reporting time for gas
and NGL's does not alter the payment and reporting time for
oil and condensate royalty which must be received by the
agency on or before the last day of the calendar month
succeeding the month of production as currently provided in
the lease form.

(c)  A lessee, operator, or other person directly involved
in developing, producing or disposing of oil or gas under a
lease through the point of first sale or point of royalty
computation, whichever is later, shall establish and maintain
records of such activities and make any reports requested by
the director to implement or require compliance with these
rules.  Upon request by the director or the director's designee,
appropriate reports, records or other information shall be
made available for inspection and duplication.

(d)  Records of production, transportation and sales shall
be maintained for six (6) years after the records are generated
unless the director notifies the record holder that an audit has
been initiated or an investigation begun, involving such
records. When so notified, records shall be maintained until
the director releases the record holder of the obligation to
maintain such records.

8.  When the agency approves the amendment of an
existing lease by substituting a new lease form for the existing
form(s), the amended lease will retain the effective date of the
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original lease.
9.  Other lease provisions.
The agency may require, in addition to the lease

provisions required by these rules, any other reasonable
provisions to be included in the lease as it deems necessary,
but which does not substantially impair the lessees' rights
under the lease.

R850-21-600.  Transfer by Assignment or Operation of
Law.

1.  Any lease may be assigned as to all or part of the
acreage, to any person, firm, association, or corporation
qualified to hold a lease provided, however, that all
assignments must be approved by the director.  No
assignment is effective until approval is given.  Any attempted
or purported assignment made without approval by the
director is void.

2.  Transfer by Assignment.
(a)  An assignment of either a record title, working or

non-working interest in a lease must:
(i)  be expressed in a good and sufficient written legal

instrument;
(ii)  be properly executed, acknowledged and clearly set

forth:
(A)  the serial number of the lease;
(B)  the land involved;
(C)  the name and address of the assignee;
(D)  the name of the assignor;
(E)  the interest transferred;
(iii)  be accompanied by a certification that the assignee

is a qualified interest owner; and
(iv)  include a certification of net revenue interest.
(b)  Lessees who are assigning a lease shall:
(i)  prepare and execute the assignments in duplicate,

complete with acknowledgments;
(ii)  provide that each copy of the assignment have

attached thereto an acceptance of assignment duly executed
by the assignee; and

(iii)  provide that all assignments forwarded to or
deposited with the agency be accompanied by the prescribed
fee.

(c)  The director shall approve any assignment of interest
which has been properly executed; if the required filing fee is
paid for each separate lease in which an interest is assigned,
and the assignment complies with the law and these rules, so
long as the director determines that approval would not be
detrimental to the interests of the trust beneficiaries.

(d)  If approval of any assignment is withheld by the
director, the transferee shall be notified of such decision and
its basis.  Any decision to withhold approval may be appealed
pursuant to Rule R850-8 or any similar rule in place at the
time of such decision.

(e)  Any assignment of a portion of a lease, whether of a
record title, working or non-working interest, covering less
than a quarter-quarter section, a surveyed lot, or an
assignment of a separate zone or a separate deposit, shall not
be approved.

(f)  An assignment shall be effective the first day of the
month following the approval of the assignment by the
director.  The assignor or surety, if any, shall continue to be
responsible for performance of any and all obligations as if no
assignment had been executed until the effective date of the
assignment. After the effective date of any assignment, the
assignee is bound by the terms of the lease to the same extent
as if the assignee were the original lessee, any conditions in
the assignment to the contrary notwithstanding; provided,
however, that the approved record title interest owner(s) shall
retain ultimate responsibility to the agency for all lease
obligations.

(g)  A record title assignment of an undivided 100%
record title interest in less than the total acreage covered by
the lease shall cause a segregation of the assigned and
retained portions. After the effective date of the approved
assignment, the assignor shall be released or discharged from
any obligation thereafter accruing to the assigned lands.
Segregated leases shall continue in full force and effect for
the primary term of the original lease or as further extended
pursuant to the terms of the lease.  The agency may re-issue a
lease with a new lease number covering the assigned lands for
the remaining unexpired primary term. The agency may, in
lieu of re-issuing a lease, note the assignment in its records
with all lands covered by the original lease maintained with
the original lease number, and with each separate tract or
interest resulting from an assignment with an additional
identifying designation to the original number.

(h)  Any assignment which would create a cumulative
royalty and other non-working interest in excess of twenty per
cent (20%) thereby reducing the net revenue interest in the
lease to less than eighty per cent (80%) NRI shall not be
approved by the agency.

(i)  Mass assignments are allowed, provided:
(i)  the requirements set forth in paragraph R850-21-

600(2) are met;
(ii) the serial number, the lands covered thereby, and the

percent of interest assigned therein are expressly described in
an attached exhibit;

(iii)  the prescribed fee is paid for each lease affected;
and

(iv)  a separate mass assignment is filed for each type of
interest (record title, working or non-working interest) that is
assigned.

(j)  The agency shall not accept for filing, mortgages,
deeds of trust, financing statements or lien filings affecting
leases.  To the extent a legal foreclosure upon interests in
leases occurs under the terms of such agreements,
assignments must be prepared as set forth in this section and
filed with the agency, which will then be reviewed and
approved in due course.

(k)  The agency by approving an assignment does not
adjudicate the validity of any assignment as it may affect third
parties, nor estop the agency from challenging any assignment
which is later adjudicated by a court of competent jurisdiction
to be invalid or ineffectual.

3.  Transfer by Operation of Law.
(a)  Death:  if an applicant or lessee dies, his/her rights

shall be transferred to the heirs, devisees, executor or
administrator of the estate, as appropriate, upon the filing of:

(i)  a certified copy of the death certificate together with
other appropriate documentation to verify change of
ownership as required under the probate laws of the state of
Utah (Section 75-1-101 et seq.);

(ii)  a list containing the serial number of each lease
interest affected;

(iii)  a statement that the transferee(s) is a qualified
interest owner;

(iv)  the required filing fee for each separate lease in
which an interest is transferred; and

(v)  a bond rider or replacement bond for any bond(s)
previously furnished by the decedent.

(b)  Corporate Merger:  if a corporate merger affects any
interest in a lease because of the transfer of property of the
dissolving corporation to the surviving corporation by
operation of law, no assignment of any affected lease is
required.  A notification of the merger, together with a
certified copy of the certificate of merger issued by the Utah
Department of Commerce, shall be furnished to the agency,
together with a list by serial number of all lease interests
affected.  The required filing fee must be paid for each
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separate lease in which an interest is transferred. A bond rider
or replacement bond conditioned to cover the obligations of
all affected corporations will be required as a prerequisite to
recognition of the merger.

(c)  Corporate Name Change:  if a change of name of a
corporate lessee affects any interest in a lease, the notice of
name change shall be submitted in writing with a certificate
from the Utah Department of Commerce evidencing its
recognition of the name change accompanied by a list of lease
serial numbers affected by the name change.  The required
filing fee must be paid for each separate lease in which an
interest is transferred.  A bond rider or replacement bond,
conditioned to cover the obligations of all affected
corporations, is required as a prerequisite to recognition of the
name change.

R850-21-700.  Operations Plan and Reclamation.
1.  The lessee or designated operator shall submit to, and

must receive the approval of, the agency for a plan of
operations prior to any surface disturbance, drilling or other
operations which disturb the surface of lands contained in a
lease.  Said plan shall include, at a minimum, all proposed
access and infrastructure locations and proposed site
reclamation.  Prior to approval, the agency may require the
lessee or designated operator to adopt a special rehabilitation
program for the particular property in question.  Before the
lessee or designated operator shall commence actual drilling
operations on any well or prior to commencing any surface
disturbance associated with the activity on lands contained
within a lease, the operator or lessee or designated operator
shall provide a plan of operations to the agency
simultaneously with the filing of the application for a permit
to drill (APD) with UDOGM.  The agency will review any
request for drilling operations and will grant approval
providing that the contemplated location and operations are
not in violation of any rules or order of the agency.  Agency
approval of the APD for oil, gas or hydrocarbon resources
administered by the agency is required prior to approval by
UDOGM.  Notice of approval by the agency shall be given in
an expeditious manner to UDOGM.

2.  Prior to approval of the APD, the agency shall require
the lessee or designated operator to:

(a)  provide when requested, a cultural, paleontological
and biological survey on lands under an oil, gas and
hydrocarbon lease, including providing the agency a copy of
any survey(s) required by other governmental agencies;

(b)  provide for reasonable mitigation of impacts to other
trust resources occasioned by surface or sub-surface
operations on the lease;

(c)  negotiate with the agency a surface use agreement,
right-of-way agreement, or both for trust lands other than the
leased lands where the surface of said lands are necessary for
the development of the lease; and

(d)  keep a log of geologic data accumulated or acquired
by the lessee or designated operator about the land described
in the lease.  This log shall show the formations encountered
and any other geologic information reasonably required by
lessor and shall be available upon request by the agency.  A
copy of the log, as well as any data related to exploration drill
holes shall be deposited with the agency at the agency's
request.

3.  Oil and gas drilling, or other operations which disturb
the surface of lands contained within or on the leased lands
shall require surface rehabilitation of the disturbed area as
described in the plan of operations approved by the agency,
and as required by the rules and regulations administered by
the UDOGM.

In all cases, the lessee or designated operator shall agree
to establish a slope on all excavations to a ratio not steeper

than one foot vertically for each two feet of horizontal
distance, unless otherwise approved by the agency prior to
commencement of operations. This sloping shall be a
concurrent part of the operation of the leased premises to the
extent that the operation shall not at any time constitute a
hazard.  All pits, excavations, roads and pads shall be shaped
to facilitate drainage and control erosion by following the best
management practices. In no case shall the pits or excavations
be allowed to become a hazard to persons or livestock.  All
material removed from the premises shall be stockpiled and
be used to fill the pits and for leveling and reclamation of
roads and pads, unless consent of the agency to do otherwise
is obtained, so at the termination of the lease, the land will as
nearly as practicable approximate its original configuration.
All drill holes must be plugged in accordance with rules
promulgated by UDOGM.

The agency shall require that all topsoil in the affected
area be removed, stockpiled, and stabilized on the leased
premises until the completion of operations.  Upon
reclamation, the stockpiled topsoil will be redistributed on the
affected area and the land revegetated as prescribed by the
agency.  All mud pits shall be filled and materials and debris
removed from the site.

4.  All lessees or designated operators under oil, gas and
hydrocarbon leases shall be responsible for compliance with
all laws and notification requirements and operating rules
promulgated by UDOGM with regard to oil, gas and
hydrocarbon exploration, or drilling on lands within the state
of Utah under The Oil and Gas Conservation Act (Section 40-
6-1 et seq.).  Lessees or designated operators shall fully
comply with all the rules or requirements of agencies having
jurisdiction and provide timely notifications of operations
plans, well completion reports, or other information as may
be requested or required by the agency.

R850-21-800.  Bonding.
1.  Bond Obligations.
(a)  Prior to commencement of any operations which will

disturb the surface of the land covered by a lease, the lessee
or designated operator shall post with UDOGM a bond in a
form and in the amount set forth in R649-3-1 et seq. and
approved by UDOGM to assure compliance with those terms
and conditions of the lease and these rules, involving costs of
reclamation, damages to the surface and improvements on the
surface and all other related requirements and standards set
forth in the lease, rules, procedures and policies of the agency
and UDOGM.

(b)  A separate bond shall be posted with the agency by
the lessee or the designated operator to assure compliance
with all remaining terms and conditions of the lease not
covered by the bond to be filed with UDOGM, including, but
not limited to payment of royalties.

(c)  These bonds shall be in effect even if the lessee or
designated operator has conveyed all or part of the leasehold
interest to an assignee(s) or subsequent operator(s), until the
bonds are released by UDOGM and the agency either because
the lessee or designated operator has fully satisfied bonding
obligations set forth in this section or the bond is replaced
with a new bond posted by an assignee or designated
operator.

(d)  Bonds held by the agency shall be in the form and
subject to the requirements set forth herein:

(i)  Surety Bonds.
Surety bonds shall be issued by a qualified surety

company, approved by the agency and registered in the state
of Utah;

(ii)  Personal Bonds.
Personal bonds shall be accompanied by:
(A)  a cash deposit to the School and Institutional Trust
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Lands Administration.  The agency will not be responsible for
any investment returns on cash deposits.  Such interest will be
retained in the account and applied to the bond value of the
account unless the agency has approved the payment of
interest to the operator; or

(B)  a cashier's check or certified check made payable to
the School and Institutional Trust Lands Administration; or

(C)  negotiable bonds of the United States, a state, or a
municipality.  The negotiable bond shall be endorsed only to
the order of, and placed in the possession of, the agency. The
agency shall value the negotiable bond at its current market
value, not at the face value; or

(D)  negotiable certificates of deposit.  The certificates
shall be issued by a federally insured bank authorized to do
business in Utah.  The certificates shall be made payable or
assigned only to the agency both in writing and upon the
records of the bank issuing the certificate.  The certificates
shall be placed in the possession of the agency or held by a
federally insured bank authorized to do business in Utah.  If
assigned, the agency shall require the banks issuing the
certificates to waive all rights of setoff or liens against those
certificates; or

(E)  an irrevocable letter of credit:  Letters of credit shall
be issued by a federally insured bank authorized to do
business in Utah and will be irrevocable during their terms.
Letters of credit shall be placed in the possession of and
payable upon demand only to the agency.  Letters of credit
shall be automatically renewable or the operator shall ensure
continuous bond coverage by replacing letters of credit, if
necessary, at least thirty (30) days before their expiration date
with other acceptable bond types or letters of credit; or

(F)  any other type of surety approved by the agency.
2.  Bond Amounts.
The bond amount required for an oil, gas and

hydrocarbon exploration project to be held by the agency for
those lease obligations not covered by the bond held by
UDOGM shall be:

(a)  a statewide blanket bond in the minimum amount of
$15,000 covering exploration and production operations on
all agency leases held by lessee; or

(b)  a project bond covering an individual, single-well
exploration project involving one or more leases. The amount
of the project bond will be determined by the agency at the
time lessee gives notice of proposed operations.  This bond
shall not be less than $5,000 unless waived in writing by the
director.

3.  Bond Default.
(a)  Where, upon default, the surety makes a payment to

the agency of an obligation incurred under the terms of a
lease, the face of the bond and surety's liability shall be
reduced by the amount of such payment.

(b)  After default, where the obligation in default equals
or is less than the face amount of the bond(s), the lessee or
designated operator shall either post a new bond, restore the
existing bond to the amount previously held, or post an
adjusted amount as determined by the agency.  Alternatively,
the lessee or designated operator shall make full payment to
the agency for all obligations incurred that are in excess of the
face amount of the bond and shall post a new bond in the
amount previously held or such other amount as determined
by the agency.  Operations shall be discontinued until the
restoration of a bond or posting of a new bond occurs.
Failure to comply with these requirements may subject all
leases covered by such bond(s) to be cancelled by the agency.

(c)  The agency will not give consent to termination of
the period of liability of any bond unless an acceptable
replacement bond has been filed or until all terms and
conditions of the lease have been met.

(d)  Any lessee or designated operator forfeiting a bond

is denied approval of any future oil, gas or hydrocarbon
exploration on agency lands except by compensating the
agency for previous defaults and posting the full bond amount
for reclamation or lease performance on subsequent
operations as determined by the agency.

4.  Bonds may be increased at any time in reasonable
amounts as the agency may order, providing the agency first
gives lessee thirty (30) days written notice stating the increase
and the reason for the increase.

5.  The agency may waive the filing of a bond for any
period during which a bond meeting the requirements of this
section is on file with another agency.

R850-21-900.  Failure of Agency's Title.
Should it be found necessary to reject an application or

to terminate an existing lease due to failure of the agency's
title, then only the delay rental paid for the year in which title
failure is discovered will be refunded.  All other delay rentals
and fees paid on the application or lease are forfeited to the
agency.  Should the agency discover its title failed prior to
issuance of a lease offered for competitive bid, the bid
amount for the rejected portion of the lands offered will be
returned to the applicant but the filing fee will be retained by
the agency.

R850-21-1000.  Multiple Mineral Development (MMD)
Area Designation.

1.  The agency may designate any land under its
authority as a multiple mineral development area. In
designated multiple mineral development areas the agency
may require, in addition to all other terms and conditions of
the lease, that the lessee furnish a bond or evidence of
financial responsibility as specified by the agency, to assure
that the agency and other lessees shall be indemnified and
held harmless from and against unreasonable and all
unnecessary damage to mineral deposits or improvements
caused by the conduct of the lessee on trust lands.  Written
notice shall be given to all oil, gas and hydrocarbon and other
mineral lessees holding a lease for any mineral commodity
within the multiple mineral development area.  Thereafter, in
order to preserve the value of mineral resources the agency
may impose any reasonable requirements upon any oil, gas
and hydrocarbon or other mineral lessee who intends to
conduct any mineral activity within the multiple mineral
development area.  The lessee is required to submit advance
written notice of any activities to occur within the multiple
mineral development area to the agency and any other
information that the agency may request.  All activities within
the multiple mineral development area are to be deferred until
the agency has specified the terms and conditions under
which the mineral activity is to occur and has granted specific
permission to conduct the activity.  The agency may hold
public meetings regarding mineral development within the
multiple mineral development area.

2.  The agency may grant a lease extension under a
multiple mineral development area designation, providing
that the lessee or designated operator requests an extension to
the agency prior to the lease expiration date, and that the
lessee or designated operator would have otherwise been able
to request a lease extension as provided in Subsection 53C-2-
405(4).

KEY:  oil gas and hydrocarbons, administrative
procedures, lease provisions, operations
April 1, 2005 53C-1-302(1)(a)(ii)

53C-2 et seq.
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R850.  School and Institutional Trust Lands,
Administration.
R850-22.  Bituminous-Asphaltic Sands and Oil Shale
Resources.
R850-22-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the
Utah Enabling Act, Articles X and XX of the Utah
Constitution, and Utah Code Title 53C et seq. which
authorize the Director of the School and Institutional Trust
Lands Administration to establish rules for the management
of bituminous-asphaltic sands and oil shale resources and for
the issuance of leases for such resources on trust lands.

R850-22-150.  Planning.
Pursuant to Subsection 53C-2-201(1)(a), this category of

activity carries no planning obligations by the agency beyond
existing rule-based analysis and approval processes.
Bituminous-asphaltic sands and oil shale development
activities are regulated pursuant to R649.

R850-22-175.  Definitions.
The following words and terms, when used in Section

R850-22 shall have the following meanings, unless otherwise
indicated:

1.  Act:  Utah Code 53C-1 et seq.
2.  Agency:  School and Institutional Trust Lands

Administration or its predecessor agency.
3.  Anniversary Date:  the same day and month in

succeeding years as the effective date of the lease or permit.
4.  Beneficiaries:  the public school system and other

institutions for whom the State of Utah was granted lands in
trust by the United States under the Utah Enabling Act.

5.  Bonus Bid:  a payment reflecting an amount to be
paid by an applicant in addition to the rentals and royalties set
forth in a lease application as consideration for the issuance of
such lease.

6.  Assignment(s):  a conveyance of all or a portion of
the lessee's record title interest or royalty interest in a lease.

(a)  Certification of Net Revenue Interest:  the
certification by oath of an assignor to the agency that the total
net working revenue interest (NRI) in the lease which the
assignment affects has not been reduced to less than 80 per
cent of 100 per cent NRI.  Certification shall only be required
for leases issued after April 1, 2005.

(b)  Mass Assignment:  an assignment that affects more
than one lease, including assignments which affect record
title, working or non-working interests.

(c)  Non-Working Interest Assignment:  an assignment of
interest in production from a lease other than the agency's
royalty, the record title, or the working interest including but
not limited to overriding royalties, production payments, net
profits interests, and carried interests assignments but
excluding liens and security interests.

(d)  Record Title Assignment:  an assignment of the
lessee's interest in a lease which includes the obligation to pay
rent, the rights to assign or relinquish the lease, and the
ultimate responsibility to the agency for obligations under the
lease.

(e)  Working Interest Assignment:  a transfer of a non-
record title interest in a lease, including but not limited to
wellbore assignments, but excepting overriding royalty, oil
payment, net-profit, or carried interests or other non-working
interests.

7.  Board of Trustees:  the School and Institutional Trust
Lands Board of Trustees created under Section 53C-1-202.

8.  Committed Lands:  a consolidation of all or a portion
of lands subject to a lease approved by the director for
unitization which forms a logical unit for exploration,
development or drilling operations.

9.  Designated Operator:  the person or entity that has
been granted authority by the record title interest owner(s) in
a lease and has been approved by the agency to conduct
operations on the lease or a portion thereof.

10.  Director:  the person designated within the agency
who manages the agency in fulfillment of its purposes as set
forth in the Act.

11.  Effective Date:  unless otherwise defined in the
lease, the effective date shall be the first day of the month
following the date a lease is executed by the agency.  An
amended, extended or segregated lease will retain the
effective date of the original lease.

12.  Lease:  a bituminous-asphaltic sands or oil shale
lease covering the commodities defined in R850-22-200
issued by the agency.

13.  Lease Year:  the twelve-month period commencing
at 12:01 a.m. on the month and day of the effective date of the
lease and ending on the last day of the twelfth month at 12
midnight.

14.  Leasing Unit:  a parcel of trust land lying within one
or more sections that is offered for lease as an indivisible unit
through a competitive lease application process which would
constitute one lease when issued.

15.  Lessee:  a person or entity holding a record title
interest in a lease.

16.  Other Business Arrangement ("OBA"):  an
agreement entered into between the agency and a person or
entity consistent with the purposes of the Act and approved
by the Board of Trustees.  By way of example, but not of
limitation, OBAs may be for farmout agreements or joint
venture agreements.  An agreement for an OBA may be
initiated by the agency or by a proponent of an agreement by
filing a proposal for an OBA with the agency.

17.  Over-the-Counter Lease:  the issuance of a lease
through application on a first come, first served basis.

18.  Production in Paying Quantities (also referred to in
older mineral leases as Production in Commercial Quantities):
production of the leased substance in quantities sufficient to
yield revenue in excess of operating costs.

19.  Rental:  the amount due and payable on or before
the anniversary date of a lease to maintain the lease in full
force and effect for the following lease year.

20.  Record Title:  the legal ownership of a mineral lease
as established in the records of the agency.

21.  Sub-lease:  a transfer of a non-record title interest in
a mineral lease.

22.  Surveyed Lot:  an irregular part of a section
identified by cadastral survey and maintained in the official
records of the agency.

23.  Trust Lands:  those lands and mineral resources
granted by the United States in the Utah Enabling Act to the
State of Utah in trust, and other lands and mineral resources
acquired by the trust, which must be managed for the benefit
of the state's public education system or the institutions
designated as beneficiaries.

24.  UDOGM:  the Division of Oil, Gas and Mining of
the Utah State Department of Natural Resources.

25.  Except as specifically defined above, the definitions
set forth at R850-1-200 shall also be applicable.

R850-22-200.  Classification of Bituminous-Asphaltic
Sands and Oil Shale.

1.  The term "bituminous-asphaltic sands" means rock or
sand impregnated with asphalt or heavy oil and is
synonymous with the term "tar sands."  This category does
not cover any substances, either combustible or non-
combustible, which are produced in a gaseous or rarefied
state at ordinary temperature and pressure conditions other
than gas which results from artificial introduction of heat.
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Nor does this category embrace any liquid hydrocarbon
substance which occurs naturally in a liquid form in the earth
regardless of depth, including drip gasoline or other natural
condensate recovered from gas.  The bituminous-asphaltic
sands category does not include coal, oil shale, or gilsonite.

2.  The oil shale category shall include any sedimentary
rock containing kerogen.

R850-22-300.  Lease Application Process.
1.  The agency may issue leases competitively, non-

competitively or enter into OBAs with qualified interest
owners for the development of bituminous-asphaltic sands
and oil shale resources.

(a)  Competitive Bid Offering:  when the agency
designates leasing units for competitive bidding it shall award
leases on the basis of the highest bonus bid per acre made by
qualified application.

(i)  Minimum Bonus Bid Amount:  the minimum
acceptable bonus bid for competitive bid offering for leasing
units shall be not less than $1.00 per acre, or fractional acre
thereof, which will constitute the (advance) rental for the first
year of the lease.

(ii)  Notice of Offering:  notices of the offering of lands
for competitive bid shall:

(A)  run for a period of not less than fifteen (15)
consecutive days after the notice is posted in the agency's
office;

(B)  describe the leasing unit;
(C)  indicate the resource available for leasing; and
(D)  state the last date on which bids may be received.
(iii)  Opening of Bid Applications:  bid applications shall

be opened in the agency's office at 10 a.m. of the first
business day following the last day on which bids may be
received.

(iv)  Content of Applications:  each application shall be
submitted in a sealed envelope which clearly identifies:

(A)  the competitive bid;
(B)  leasing unit number; and,
(C)  the date of offering for which the bid is submitted.
(v)  The application envelope must:
(A)  describe only one leasing unit per application; and,
(B)  contain one check for the application fee and a

separate check for the amount of the bonus bid.
(vi)  Withdrawal of Applications:  applicants desiring to

withdraw an application which has been filed under these
competitive bid filing rules must submit a written request to
the agency.  If the request is received before sealed bids have
been opened, all money tendered by the applicant, except the
filing fee, shall be refunded.  If a request is received after
sealed bids have been opened, and if the applicant is awarded
the bid, then unless the applicant accepts the offered lease, all
money tendered shall be forfeited to the agency.

(vii)  Non-Complying Applications:  if the agency
determines prior to lease issuance that an application did not
comply with these rules at the time of bid opening, the
application fee shall be retained by the agency and the
application returned to the applicant without further
consideration by the agency.

(viii)  Identical Bids:  in the case of identical successful
bids, the agency may award the lease by public drawing or
oral auction between the identical bidders, held at the
agency's offices.

(b)  Non-Competitive Leasing By Over-The-Counter
Filing.

(i)  The director may designate lands for non-competitive
leasing by over-the-counter application if the lands have been
offered in a competitive offering and have received no bids.

(ii)  The minimum acceptable offer for over-the-counter
applications to lease designated lands shall be not less than $1

per acre, or fractional acre thereof.
(iii)  Applications for over-the-counter leases, when

authorized, shall be filed on approved forms received from
the office of the agency or as made available on its web site
and delivered for filing in the main office of the agency
during office hours.  Except as provided, all over-the-counter
applications received by personal delivery over the counter,
are to be immediately stamped with the date and time of
filing.  All applications presented for filing at the opening of
the office for business on any business day are stamped
received as of 8 a.m., on that day.  All applications received
in the first delivery of the U.S. Mail of each business day are
stamped received as of 8 a.m. on that day.  The time indicated
on the time stamp is deemed the time of filing unless the
director determines that the application is materially deficient
in any particular way.  If an application is determined to be
deficient, it will be returned to the applicant with a notice of
the deficiency.

If an application is returned as deficient and is
resubmitted in compliance with the rules within fifteen (15)
days from the date of the determination of deficiency, it shall
retain its original filing time.

If the application is resubmitted at any later time, it is
deemed filed at the time of resubmission.

(iv)  Where two or more applications for the same lease
contain identical bids and bear a time stamp showing the said
applications were filed at the same time, the agency may
award the lease by public drawing or oral auction between the
identical bidders, held at the agency's office.

(v)  If an application or any part thereof is rejected, any
money tendered for rental of the rejected portion shall be
refunded or credited to applicant, minus the application fee.

(vi)  An applicant who desires to withdraw its
application must submit a written request to the agency.  If
the request is received prior to the time the agency approves
the application, all money tendered by the applicant, except
the application fee, shall be refunded.  If the request is
received after approval of the application, then, unless the
applicant accepts the offered lease, all money tendered is
forfeited to the agency.

R850-22-400.  Availability of Lands for Lease Issuance.
1.  A lease shall not be issued for lands comprising less

than a quarter-quarter section or surveyed lot, unless the trust
land managed by the agency within any quarter-quarter
section or surveyed lot is less than the whole thereof, in
which case the lease will be issued only on the entire area
owned and available for lease within the quarter-quarter
section or surveyed lot.

2.  Leases shall be limited to no more than 2560 acres or
four sections and must all be located within the same
township and range unless a waiver is approved by the
director.

3.  Any lease may be terminated by the agency in whole
or in part upon lessee's failure to comply with any lease term
or covenant or applicable laws and rules.  Subject to the terms
of any lease issued hereunder, any final agency action is
appealable pursuant to Section 53C-2-409, in accordance
with the provisions of the rules of the agency.

R850-22-500.  Bituminous-Asphaltic Sands and Oil Shale
Lease Provisions.

The following provisions, terms and conditions shall
apply to all leases granted by the agency:

1. Rentals and Rental Credits.
(a)  The rental rate shall not be for less than $1 per acre,

or fractional acre thereof, per year at the time the lease is
offered.

(b)  The minimum annual rental on any lease, regardless
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of the amount of acreage, shall in no case be less than $500.
(c)  Rental payments shall be paid in advance each year

on or before the lease anniversary date, unless otherwise
stated in the lease.

(d)  Any overpayment of rental occurring from the lease
applicant's incorrect calculation of acreage of lands described
in the lease may, at the option of the agency, be credited
toward the applicant's rental account.

(e)  The agency may accept lease payments made by any
party provided, however, that the acceptance of such
payment(s) shall not be deemed to be recognition by the
agency of any interest of the payee in the lease.  Ultimate
responsibility for such payments remains with the record title
interest owner.

(f)  Rental credits, if any, shall be governed by the terms
of the lease which provide for such credits.

2.  Royalty Provisions:  during the primary term of the
lease, the lessee shall pay lessor a production royalty on the
basis of eight percent (8%) of the gross value, including all
bonuses and allowances received by lessee, of each
marketable product produced from the leased substance and
sold under a bonafide contract of sale.  The royalty may, at
the discretion of the lessor, be increased after the ten (10) year
primary term at a rate not in excess of one percent (1%) per
annum to a maximum of twelve and one-half percent (12.5%).

3.  Primary Lease Term:  no lease shall establish a
primary term in excess of ten (10) years.

4.  Continuance of a Lease after Expiration of a Primary
Term.

(a)  A lease shall be continued after the primary term has
expired so long as:

(i)  the leased substance is being produced in paying
quantities from the leased premises or from other lands
communitized or unitized with committed lands; or

(ii)  the agency determines that the lessee or designated
operator:

(A)  is engaged in diligent operations which are
determined by the director to be reasonably calculated to
advance or restore production of the leased substance from
the leased premises or from other lands communitized, or
unitized with committed lands; and

(B)  pays the annual minimum royalty set forth in the
lease.

5.  Communitization or Unitization of Leases.
(a)  Lessees, upon prior written authorization of the

director, may commit leased trust lands or portions of such
lands to unit, cooperative or other plans of development with
other lands.

(b)  The director may, with the consent of the lessee,
modify any term of a lease for lands that are committed to a
unit, cooperative, or other plan of development.

(c)  Production allocated to leased trust lands under the
terms of a unit, cooperative, or other plan of development
shall be considered produced from the leased lands whether or
not the point of production is located on the leased trust
lands.

(d)  The term of all leases included in any cooperative or
unit plan of development or operation in which the agency
has joined, or shall hereafter join, shall be extended
automatically for the term of the unit or cooperative
agreement.  Rentals on leases so extended shall be at the rate
specified in the lease, subject to change in rates at the
discretion of the director or as may be prescribed in the terms
of the lease.

(e)  Any lease eliminated from any cooperative or unit
plan of development or operation, or any lease which is in
effect at the termination of a cooperative or unit plan of
development or operation, unless relinquished, shall continue
in effect for the fixed term of the lease, or for two (2) years

after its elimination from the plan or agreement or the
termination thereof, whichever is longer, and so long
thereafter as the leased substances are produced in paying
quantities.  Rentals under such leases shall continue at the
rate specified in the lease.

6.  When the agency approves the amendment of an
existing lease by substituting a new lease form for the existing
form(s), the amended lease will retain the effective date of the
original lease.

7.  Other Lease Provisions.
The agency may require, in addition to the lease

provisions required by these rules, any other reasonable
provisions to be included in the lease as it deems necessary,
but which does not substantially impair the lessees' rights
under the lease.

R850-22-600.  Transfer by Assignment or Operation of
Law.

1.  Any lease may be assigned as to all or part of the
acreage, to any person, firm, association, or corporation
qualified to hold a lease provided, however, that all
assignments must be approved by the director.  No
assignment is effective until approval is given.  Any
attempted or purported assignment made without approval by
the director is void.

2.  Transfer by Assignment.
(a)  An assignment of either a record title, working or

non-working interest in a lease must:
(i)  be expressed in a good and sufficient written legal

instrument;
(ii)  be properly executed, acknowledged and clearly set

forth:
(A)  the serial number of the lease;
(B)  the land involved;
(C)  the name and address of the assignee;
(D)  the name of the assignor;
(E)  the interest transferred;
(iii)  be accompanied by a certification that the assignee

is a qualified interest owner; and
(iv)  include a certification of net revenue interest.
(b)  Lessees who are assigning a lease shall:
(i)  prepare and execute the assignments in duplicate,

complete with acknowledgments;
(ii)  provide that each copy of the assignment have

attached thereto an acceptance of assignment duly executed
by the assignee; and

(iii)  provide that all assignments forwarded to or
deposited with the agency be accompanied by the prescribed
fee.

(c)  The director shall approve any assignment of interest
which has been properly executed; if the required filing fee is
paid for each separate lease in which an interest is assigned,
and the assignment complies with the law and these rules, so
long as the director determines that approval would not be
detrimental to the interests of the trust beneficiaries.

(d)  If approval of any assignment is withheld by the
director, the transferee shall be notified of such decision and
its basis.  Any decision to withhold approval may be appealed
pursuant to Rule R850-8 or any similar rule in place at the
time of such decision.

(e)  Any assignment of a portion of a lease, whether of a
record title, working or non-working interest, covering less
than a quarter-quarter section, a surveyed lot, or an
assignment of a separate zone or a separate deposit, shall not
be approved.

(f)  An assignment shall be effective the first day of the
month following the approval of the assignment by the
director.  The assignor or surety, if any, shall continue to be
responsible for performance of any and all obligations as if no
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assignment had been executed until the effective date of the
assignment. After the effective date of any assignment, the
assignee is bound by the terms of the lease to the same extent
as if the assignee were the original lessee, any conditions in
the assignment to the contrary notwithstanding; provided,
however, that the approved record title interest owner(s) shall
retain ultimate responsibility to the agency for all lease
obligations.

(g)  A record title assignment of an undivided 100%
record title interest in less than the total acreage covered by
the lease shall cause a segregation of the assigned and
retained portions. After the effective date of the approved
assignment, the assignor shall be released or discharged from
any obligation thereafter accruing to the assigned lands.
Segregated leases shall continue in full force and effect for the
primary term of the original lease or as further extended
pursuant to the terms of the lease.  The agency may re-issue a
lease with a new lease number covering the assigned lands for
the remaining unexpired primary term. The agency may, in
lieu of re-issuing a lease, note the assignment in its records
with all lands covered by the original lease maintained with
the original lease number, and with each separate tract or
interest resulting from an assignment with an additional
identifying designation to the original number.

(h)  Any assignment which would create a cumulative
royalty and other non-working interest in excess of twenty per
cent (20%) thereby reducing the net revenue interest in the
lease to less than eighty per cent (80%) NRI shall not be
approved by the agency.

(i)  Mass assignments are allowed, provided:
(i)  the requirements set forth in paragraph R850-22-

600(2) are met;
(ii) the serial number, the lands covered thereby, and the

percent of interest assigned therein are expressly described in
an attached exhibit;

(iii)  the prescribed fee is paid for each lease affected;
and

(iv)  a separate mass assignment is filed for each type of
interest (record title, working or non-working interest) that is
assigned.

(j)  The agency shall not accept for filing, mortgages,
deeds of trust, financing statements or lien filings affecting
leases.  To the extent a legal foreclosure upon interests in
leases occurs under the terms of such agreements,
assignments must be prepared as set forth in this section and
filed with the agency, which will then be reviewed and
approved in due course.

(k)  The agency by approving an assignment does not
adjudicate the validity of any assignment as it may affect third
parties, nor estop the agency from challenging any assignment
which is later adjudicated by a court of competent jurisdiction
to be invalid or ineffectual.

3.  Transfer by Operation of Law.
(a)  Death:  if an applicant or lessee dies, his/her rights

shall be transferred to the heirs, devisees, executor or
administrator of the estate, as appropriate, upon the filing of:

(i)  a certified copy of the death certificate together with
other appropriate documentation to verify change of
ownership as required under the probate laws of the state of
Utah (Section 75-1-101 et seq.);

(ii)  a list containing the serial number of each lease
interest affected;

(iii)  a statement that the transferee(s) is a qualified
interest owner;

(iv)  the required filing fee for each separate lease in
which an interest is transferred; and

(v)  a bond rider or replacement bond for any bond(s)
previously furnished by the decedent.

(b)  Corporate Merger:  if a corporate merger affects any

interest in a lease because of the transfer of property of the
dissolving corporation to the surviving corporation by
operation of law, no assignment of any affected lease is
required.  A notification of the merger, together with a
certified copy of the certificate of merger issued by the Utah
Department of Commerce, shall be furnished to the agency,
together with a list by serial number of all lease interests
affected.  The required filing fee must be paid for each
separate lease in which an interest is transferred. A bond rider
or replacement bond conditioned to cover the obligations of
all affected corporations will be required as a prerequisite to
recognition of the merger.

(c)  Corporate Name Change:  if a change of name of a
corporate lessee affects any interest in a lease, the notice of
name change shall be submitted in writing with a certificate
from the Utah Department of Commerce evidencing its
recognition of the name change accompanied by a list of lease
serial numbers affected by the name change.  The required
filing fee must be paid for each separate lease in which an
interest is transferred.  A bond rider or replacement bond,
conditioned to cover the obligations of all affected
corporations, is required as a prerequisite to recognition of
the name change.

R850-22-700.  Operations Plan and Reclamation.
1.  All lessees, permittees or designated operators shall

submit to the agency, and receive approval for, a plan of
operations prior to any surface disturbance, drilling or other
operations which disturb the surface of trust lands subject to a
lease or permit.  The operations plan shall include at a
minimum proposed access and infrastructure locations and
proposed site reclamation.  Prior to approval, the agency may
require the lessee, permittee or designated operator to adopt a
special rehabilitation program for the particular property in
question.  Before the lessee, permittee or designated operator
shall commence actual operations or prior to commencing any
surface disturbance associated with the activity on lands
subject to a lease or permit, the permittee, lessee or
designated operator shall provide a plan of operations to the
agency simultaneously with the filing of any required plan of
operations or permit application with UDOGM.  The agency
will review any request for approval of operations and will
grant approval providing that the proposed location and
operations are not in violation of any rules or order of the
agency.  Before operations can commence, approval must be
granted by the UDOGM, if required by statute, and by the
agency.  Notice of approval by the agency shall be given in an
expeditious manner to UDOGM.

2.  Prior to approval of any surface disturbing operation,
the agency may require the lessee, permittee or designated
operator to:

(a)  provide when requested, a cultural, paleontological
and biological survey on lands under lease or permit,
including providing the agency a copy of any survey(s)
required by other governmental agencies;

(b)  provide for reasonable mitigation of impacts to other
trust resources occasioned by surface or sub-surface
operations on the lease;

(c)  negotiate with the agency a surface use agreement,
right-of-way agreement, or both for trust lands other than the
leased or permitted lands, where the surface of said lands are
necessary for the development of the lease or permit.

3.  Maintain a record of geologic data accumulated or
acquired by the lessee, permittee or designated operator
concerning the land described in the lease or permit.  This
record shall show the formations encountered and any other
geologic or development information reasonably required by
the agency and shall be available upon request by the agency.
A copy of the record, as well as any other data related to
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geologic exploration or resource development on trust lands
shall be deposited with the agency at the agency's request.

4.  All operation which disturbs the surface of lands
contained within or on trust lands shall be required to be
reclaimed by rehabilitation of the disturbed area as described
in the plan of operations approved by the agency, and as
required by the laws administered by the UDOGM or as
required by any other state or federal agency.

(a)  In all cases, at a minimum, the lessee, permittee or
designated operator shall agree to establish a slope on all
excavations to a ratio not steeper than one foot vertically for
each two feet of horizontal distance, unless otherwise
approved by the agency and UDOGM prior to commencement
of operations.  The establishment of a stable slope shall be a
concurrent part of the operation of the leased or permitted
premises such that operations shall at no time constitute a
hazard.  All pits, excavations, roads and pads shall be shaped
to facilitate drainage and control erosion by following the best
management practices.

(b)  In no case shall the pits or excavations be allowed to
become a hazard to persons or livestock.  All material
removed from trust lands shall be stockpiled and be used to
fill the pits and for leveling and reclamation of roads and pads
unless consent of the agency, and if applicable of UDOGM, to
do otherwise is obtained, so at the termination of the lease,
the land will as nearly as practicable approximate its original
horizontal and vertical configuration.  All drill holes must be
plugged in accordance with rules promulgated by UDOGM.

(c)  The agency shall require of the lessee, permittee or
designated operator that all topsoil in the area of surface
disturbance be removed, stockpiled, and stabilized on the trust
lands until the completion of operations and satisfactory use
in reclamation.  At the time of reclamation, the stockpiled
topsoil shall be redistributed on the area of surface
disturbance and the land revegetated as prescribed by the
UDOGM and the agency.  All mud pits and temporary debris
and settlement basins shall be filled and materials and debris
removed from the site.

5.  All lessees, permittees or designated operators shall
be responsible for compliance with all laws and notification
requirements and operating rules promulgated by UDOGM or
any other federal or state agency that may have regulatory
jurisdiction over mineral development on trust lands or the
leased or permitted substance.

R850-22-800.  Bonding.
1.  Bond Obligations.
(a)  Prior to commencement of any operations which will

disturb the surface of the land covered by a lease, the lessee or
designated operator shall post with UDOGM, a bond in a
form and in the amount set forth in R647-3-1 et seq. and
approved by UDOGM to assure compliance with those terms
and conditions of the lease and these rules, involving costs of
reclamation, damages to the surface and improvements on the
surface and all other related requirements and standards set
forth in the lease, rules, procedures and policies of the agency
and UDOGM.

(b)  A separate bond shall be posted with the agency by
the lessee or the designated operator to assure compliance
with all remaining terms and conditions of the lease not
covered by the bond to be filed with UDOGM, including, but
not limited to payment of royalties.

(c)  These bonds shall be in effect even if the lessee or
designated operator has conveyed all or part of the leasehold
interest to an assignee(s) or subsequent operator(s), until the
bonds are released by UDOGM and the agency either because
the lessee or designated operator has fully satisfied bonding
obligations set forth in this section or the bond is replaced
with a new bond posted by an assignee or designated

operator.
(d)  Bonds held by the agency shall be in the form and

subject to the requirements set forth herein:
(i)  Surety Bonds.
Surety bonds shall be issued by a qualified surety

company, approved by the agency and registered in the state
of Utah.

(ii)  Personal Bonds.
Personal bonds shall be accompanied by:
(A)  a cash deposit to the School and Institutional Trust

Lands Administration.  The agency will not be responsible for
any investment returns on cash deposits.  Such interest will be
retained in the account and applied to the bond value of the
account unless the agency has approved the payment of
interest to the operator; or

(B)  a cashier's check or certified check made payable to
the School and Institutional Trust Lands Administration; or

(C)  negotiable bonds of the United States, a state, or a
municipality.  The negotiable bond shall be endorsed only to
the order of, and placed in the possession of, the agency.  The
agency shall value the negotiable bond at its current market
value, not at the face value; or

(D)  negotiable certificates of deposit.  The certificates
shall be issued by a federally insured bank authorized to do
business in Utah.  The certificates shall be made payable or
assigned only to the agency both in writing and upon the
records of the bank issuing the certificate.  The certificates
shall be placed in the possession of the agency or held by a
federally insured bank authorized to do business in Utah.  If
assigned, the agency shall require the banks issuing the
certificates to waive all rights of setoff or liens against those
certificates; or

(E)  an irrevocable letter of credit.  Letters of credit shall
be issued by a federally insured bank authorized to do
business in Utah and will be irrevocable during their terms.
Letters of credit shall be placed in the possession of and
payable upon demand only to the agency.  Letters of credit
shall be automatically renewable or the operator shall ensure
continuous bond coverage by replacing letters of credit, if
necessary, at least thirty (30) days before their expiration date
with other acceptable bond types or letters of credit; or

(F)  any other type of surety approved by the agency.
2.  Bond Amounts.
The bond amount required for an exploration or

development project to be held by the agency for those lease
obligations not covered by the bond held by UDOGM shall
be:

(a)  a project bond covering an individual, single-
exploration project involving one or more leases.  The
amount of the project bond will be determined by the agency
at the time lessee gives notice of proposed operations.

3. Bond Default.
(a)  Where, upon default, the surety makes a payment to

the agency of an obligation incurred under the terms of a
lease, the face of the bond and surety's liability shall be
reduced by the amount of such payment.

(b)  After default, where the obligation in default equals
or is less than the face amount of the bond(s), the lessee or
designated operator shall either post a new bond, restore the
existing bond to the amount previously held, or post an
adjusted amount as determined by UDOGM or the agency.
Alternatively, the lessee or designated operator shall make
full payment to the agency for all obligations incurred that are
in excess of the face amount of the bond and shall post a new
bond in the amount previously held or such other amount as
determined by the agency.  Operations shall be discontinued
until the restoration of a bond or posting of a new bond
occurs.  Failure to comply with these requirements may
subject all leases covered by such bond(s) to be cancelled by
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the agency.
(c)  The agency will not give consent to termination of

the period of liability of any bond unless an acceptable
replacement bond has been filed with UDOGM or the agency,
or until all terms and conditions of the lease and all
reclamation obligations of UDOGM have been met.

(d)  Any lessee or designated operator forfeiting a bond
is denied approval of any future oil, gas or hydrocarbon
exploration on agency lands except by compensating the
agency for previous defaults and posting the full bond amount
for reclamation or lease performance on subsequent
operations as determined by the agency.

4.  Bonds may be increased at any time in reasonable
amounts as the agency may order, providing the agency first
gives lessee thirty (30) days written notice stating the increase
and the reason for the increase.

5.  The agency may waive the filing of a bond for any
period during which a bond meeting the requirements of this
section is on file with another agency.

R850-22-900.  Failure of Agency's Title.
Should it be found necessary to reject an application or

to terminate an existing lease due to failure of the agency's
title, then only the rental paid for the year in which title
failure is discovered will be refunded.  All other rentals and
fees paid on the application or lease are forfeited to the
agency.  Should the agency discover its title failed prior to
issuance of a lease offered for competitive bid, the bid amount
for the rejected portion of the lands offered will be returned to
the applicant but the filing fee will be retained by the agency.

R850-22-1000.  Multiple Mineral Development (MMD)
Area Designation.

1.  The agency may designate any land under its
authority as a multiple mineral development area.  In
designated multiple mineral development areas the agency
may require, in addition to all other terms and conditions of
the lease, that the lessee furnish a bond or evidence of
financial responsibility as specified by the agency, to assure
that the agency and other lessees shall be indemnified and
held harmless from and against unreasonable and all
unnecessary damage to mineral deposits or improvements
caused by the conduct of the lessee on trust lands.  Written
notice shall be given to all lessees holding a lease for any
mineral commodity within the multiple mineral development
area.  Thereafter, in order to preserve the value of mineral
resources the agency may impose any reasonable
requirements upon any mineral lessee who intends to conduct
any mineral activity within the multiple mineral development
area.  The lessee is required to submit advance written notice
of any activities to occur within the multiple mineral
development area to the agency and any other information
that the agency may request.  All activities within the multiple
mineral development area are to be deferred until the agency
has specified the terms and conditions under which the
mineral activity is to occur and has granted specific
permission to conduct the activity.  The agency may hold
public meetings regarding the mineral development within the
multiple mineral development area.

2.  The agency may grant a lease extension under a
multiple mineral development area designation, providing that
the lessee or designated operator requests an extension to the
agency prior to the lease expiration date, and that the lessee or
designated operator would have otherwise been able to
request a lease extension as provided in Subsection 53C-2-
405(4).

KEY:  bituminous-asphaltic sands, oil shale,
administrative procedures, lease provisions

April 1, 2005 53C-1-302(1)(a)(ii)
53C-2 et seq.
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R850.  School and Institutional Trust Lands,
Administration.
R850-23.  Sand, Gravel and Cinders Permits.
R850-23-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the
Utah Enabling Act, Articles X and XX of the Utah
Constitution, Subsections 53C-1-302(1)(a)(ii) and 53C-4-
101(1) which authorize the Director of the School and
Institutional Trust Lands Administration to prescribe agency
objectives, standards and conditions for the issuance of sand,
gravel and cinders permits and for conveyances for common
varieties of sand, gravel, cinders, and similar materials on
trust lands.

R850-23-125.  Mineral Estate Distinctions.
Common varieties of sand and gravel and volcanic

cinder are not considered part of the mineral estate on trust
lands in Utah.  These commodities may only be obtained
through a materials permit approved by the director and in
accordance with these rules.

R850-23-150.  Planning.
Pursuant to Subsection 53C-2-201(1)(a), the agency

shall also undertake to complete the following planning
obligations, in addition to the rule-based analysis and
approval processes that are prescribed by this rule:

1.  to the extent required by the Memorandum of
Understanding between the State Planning Coordinator and
the School and Institutional Trust Lands Administration,
submit the proposal for review by the Resource Development
Coordinating Committee (RDCC) if the proposed action may
have a significant impact upon natural or cultural resources of
the state;

2.  evaluation of and response to comments received
through the RDCC process; and

3.  evaluation of and response to any comments received
through the solicitation process conducted pursuant to R850-
23-500(2).

R850-23-175.  Definitions.
1.  Permit:  a sand, gravel or cinders permit.
2.  Permittee:  a person or entity holding a record title

interest in a sand, gravel or cinders permit.

R850-23-200.  Sand, Gravel and Cinders Permits Issued on
Agency Lands.

1.  The agency may issue permits or may convey profits a
prendre or similar interests on all trust lands, and, when the
agency deems it consistent with agency land use plans and
trust responsibilities.

2.  The agency may issue permits when the sale of the
permitted materials would be exempt from sales tax under
Subsection 59-12-104(2) or 59-12-104(28).

3.  The agency may issue profits a prendre in all other
instances according to the procedures and provisions of this
chapter.

R850-23-300.  Rentals and Royalties.
1.  Rentals.
(a)  Rental rates shall be $10 per acre, or fractional part

thereof, per annum.
(b)  The minimum annual rental on permits shall be

determined periodically by the agency pursuant to board
policy.

2.  Royalty Rates and Provisions.
(a)  The agency shall charge full market value for all

permitted materials purchased under a sand, gravel or cinders
permit.  Market value will be determined by the agency
through analysis of the local market.

(b)  The agency, pursuant to board policy, may annually
establish minimum royalty rates for permits based on the type
of permitted material being removed.

(c)  Royalty payments shall be remitted to the agency on
a quarterly basis or on such other basis as may be required by
the terms and conditions of the permit and shall be
accompanied by an agency approved "Production and
Settlement Transmittal Form."

R850-23-400.  Terms of Sand, Gravel and Cinders
Permits.

Permits issued under these rules shall be issued for a
term which allows for the most beneficial use of the resource,
as specified in the terms and conditions of the permit, but no
longer than necessary to accomplish the extraction and
removal of the materials subject to the sale, and to accomplish
any required reclamation work.  In no event shall a permit
continue for a period of longer than five years without
readjustment in its terms and conditions, by the director, as
may be determined to be in the best interest of the trust
beneficiaries.

R850-23-500.  Application Procedures.
1.  Application Filing.
(a)  Applications for permits may be submitted to any

office of the agency during office hours pursuant to R850-3.
(b)  The director may approve applications for permits

for common varieties of sand, gravel or cinders in accordance
with the bid solicitation process described in R850-23-
500(2), subject to rule R850-23-1400, Over-the-Counter
Sales.

2.  Bid Solicitation Processes.
(a)  In the absence of any valid permit, or any valid lease

for the same commodity upon the same land, the agency may
offer for competitive bid permits when exposing the site to
the market could reasonably be expected to produce permitted
materials sales.  A notice of lands available for competitive
filing for permits shall be made in a manner to reasonably
solicit competitive bid applications.  Notices of competitive
filing shall contain the procedure by which the agency shall
award the permit.

(b)  Upon acceptance of any permit application for
common varieties of sand, gravel, or cinders the agency shall
solicit competing applications through publication at least
once a week for two consecutive weeks in one or more
newspapers of general circulation in the county in which the
permit is offered.  At least 30 days prior to bid opening,
certified notification will be sent to permittees of record,
adjacent permittees/lessees, and adjacent landowners.
Notices will also be posted in the local governmental
administrative building or the county courthouse.
Notification and advertising shall include the legal
description of the parcel and any other information which
may create interest in the parcel.  The successful applicant
shall bear the cost of the advertising.

(c)  The agency shall allow all applicants at least 20 days
from the date of mailing of notice, as evidenced by the
certified mail posting receipt (Postal Service form 3800),
within which to submit a sealed bid containing their proposal
for the subject parcel.  Competing bids shall be evaluated
using the criteria found in R850-30-500(2)(g), R850-80-500,
and R850-90-200, for special use leases, sales, or exchanges,
respectively.

(d)  If no competing applications involving sale, lease or
exchanges are received by the deadline published pursuant to
R850-23-500(2)(b), then the agency shall award the permit
based on the following criteria:

i)  amount of bonus bid;
ii)  amount and rate of proposed materials extraction;
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and
iii)  other criteria and assurances of performances as the

agency shall require by permit or advertise prior to bidding.

R850-23-600.  Permit Execution.
The permit shall be executed by the applicant and

returned to the agency within 30 days from the date of
applicant's receipt of the permit.  Failure to execute and return
the documents to the agency within the 30-day period may
result in cancellation of the permit, the forfeiture of any fees,
and the discharge of any obligation of the agency arising from
the approval of the application.

R850-23-700.  Sand, Gravel and Cinders Permit
Provisions.

Each permit shall contain provisions necessary to ensure
responsible surface management including, but not limited to,
the following provisions:  The rights of the permittee; rights
reserved to the permitter; the term of the permit; payment
obligations; transfers of permit interest by permittee;
permittee's responsibility for reclamation; terms and
conditions of permit forfeiture; and protection of the agency
from liability from all actions of the permittee.

R850-23-800.  Bonding Provisions.
Prior to the issuance of a permit, or for good cause

shown at any time during the term of the permit, and upon 30
days written notice, the applicant or permittee, as the case
may be, may be required to post with the agency a bond in the
form and amount as may be determined by the agency to
assure compliance with all terms and conditions of the permit.

1.  All bonds posted on permits may be used for payment
of all monies, rentals, and royalties due to the agency, also for
costs of reclamation and for compliance with all other terms
and conditions of the permit, and rules pertaining to the
permit.  The bond shall be in effect even if the permittee has
conveyed all or part of the permit interest to a sub-lessee,
assignee, or subsequent operator until such time as the
permittee fully satisfies the permit obligations, or until the
bond is replaced with a new bond posted by the sub-lessee or
assignee.

2.  Bonds may be increased in reasonable amounts, at
any time as the agency may decide, provided the agency first
gives permittee 30 days written notice stating the increase and
the reason(s) for such increase.

3.  Bonds may be accepted in any of the following forms
at the discretion of the agency:

(a)  Surety bond with an approved corporate surety
registered in Utah.

(b)  Cash deposit.  However, the agency will not be
responsible for any investment returns on cash deposits.

(c)  Certificates of deposit in the name of "School and
Institutional Trust Lands Administration and permittee, c/o
permittee's address", with an approved state or federally
insured banking institution registered in Utah.  Such
certificate of deposit must have a maturity date no greater than
12 months, be automatically renewable, and be deposited with
the agency; the permittee will be entitled to and receive the
interest payments. All certificates of deposit must be endorsed
by the permittee prior to acceptance by the director.

(d)  Other forms of surety as may be acceptable to the
agency.

R850-23-900.  Insurance Requirements.
Prior to the issuance of a permit for sand, gravel and

cinders, the applicant may be required to obtain insurance of a
type and in an amount acceptable to the agency.  Proof of
insurance shall be in the form of a certificate of insurance
containing sufficient information to satisfy the agency that

insurance provisions of the permit have been complied with.
1.  Such insurance, if required, shall be placed with an

insurer with a financial rating assigned by the Best Insurance
Guide of A:X or higher, unless this requirement is waived in
writing by the agency.

2.  The agency shall retain the right to review the
coverage, form, and amount of the insurance required at any
time and to require the permittee to obtain insurance
sufficient in coverage, form, and amount to provide adequate
protection upon 30 days written notice.

R850-23-1000.  Plans of Operation.
1.  Prior to the commencement of any activity authorized

by a permit the permittee shall submit, for the director's
approval, a plan of operations which shall include the
following:

(a)  A map or plat showing:
(i)  the location and sequence of areas from which

material is to be excavated;
(ii)  the location of any processing or stationary

equipment or improvements which will be placed on the
premises;

(iii)  transportation and access routes across the premises
and adjacent properties;

(iv)  the location of any fuel storage tanks; and
(v)  the location of stockpile areas.
(b)  Elevation drawings of the premises before and after

the excavation of materials.
(c)  Reclamation plans acceptable to the director, upon

review by the School and Institutional Trust Lands
Administration.

(d)  Copy of any required notification of the proposed
operation to the Utah Division of Oil, Gas and Mining and all
other government agencies.

(e)  Copy of notification of the proposed operation to the
owner of the surface estate, owners of the mineral estate, and
to all other parties having any valid existing lease or permit
upon the same lands.

2.  Within 60 days of receiving such plan of operation,
the agency shall review the plan and request any additional
information necessary to complete the review.  The permittee
shall not commence any operations which may disturb the
lands until the agency has reviewed the plan of operation
submitted by the permittee and has given its written approval
to the permittee for the commencement of such operations.

3.  Each permittee holding a current permit shall within
30 days of each annual anniversary date of the issuance of the
permit, submit to the agency a report of all activities under the
permit for the previous year.  Such report shall include a
description of new excavations and surface disturbances, the
type and quantity of the materials produced and sold or
stockpiled, a description of mined land reclamation work
completed or in progress, and any other information requested
by the agency to reasonably monitor the permittee's
operations under the permit.

R850-23-1050.  Conduct of Operations and Compliance
with Rules.

All exploration, mining or other operations performed
under any permit, shall be performed in a good and workman
like manner to ensure the conservation of the materials
deposits, all other deposits of common and uncommon
varieties of mineral resources, and other natural resources
upon the lands.  Each permittee of a permit shall at all times
take whatever measures are necessary to be in compliance
with all applicable rules of any federal or state agency
pursuant to the activities and operations of the permittee or
operator upon the lands.
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R850-23-1100.  Existing Lease and Permit Conversion.
Existing sand and gravel leases or permits issued prior to

the effective date of these rules and in good standing on such
date shall continue for the term specified in the lease or
permit and shall be subject to the conditions and provisions
contained in the lease or permit; provided, however, the
agency may allow such lessees/permittees to convert such
existing leases or permits to the new permit, providing such
conversion will not conflict with the valid existing rights of
any other lessee or permittee or owner upon the same lands.

R850-23-1200.  Sand, Gravel and Cinders Permit
Assignments.

A permit may be assigned to any person, firm,
association, or corporation qualified under R850-3-200,
provided that the assignments are approved by the agency;
and no assignment is effective until written approval is given.
Any assignment made without such approval is void.

1.  An assignment shall take effect the day of the
approval of the assignment.  On the effective date of any
assignment, the assignee is bound by the terms of the permit
to the same extent as if such assignee were the original
grantee, any conditions in the assignment to the contrary
notwithstanding.

2.  An assignment must be a sufficient legal instrument,
properly executed and acknowledged, and should clearly set
forth the easement number, and land involved, and the name
and address of the assignee.

3.  An assignment shall be executed according to agency
procedures.

R850-23-1300.  Reclamation Requirements.
Following the completion of excavations, the agency

shall require reclamation measures to stabilize and restore
natural surface conditions.  Reclamation measures will
generally consist of, but not necessarily be limited to, sloping
and stabilization of highwalls, contouring of slopes at a ratio
not greater than three feet horizontal for each one foot vertical
or as otherwise specified by the agency, stabilization of access
roads or the closure of access roads as determined by the
agency, replacement of natural topsoils, revegetation using a
seed mixture and rate of application as may be specified by
the agency, removal of all trash and debris, and the prompt
removal of all equipment, buildings, and structures owned by
the permittee or permittee's agents.

R850-23-1400.  Over-the-Counter Sales.
Permits for common varieties of sand, gravel, or cinders

may be issued on an "over-the-counter" basis in areas which
have been designated by the director as open for such sales.

R850-23-1500.  Termination of Sand, Gravel and Cinders
Permit.

Any permit issued by the agency on trust land may be
terminated in whole or in part for failure to comply with any
term or condition of the permit or applicable laws or rules.
Upon determination by the director that a permit is subject to
termination pursuant to the terms of the permit or applicable
laws or rules, the director shall issue an appropriate
instrument terminating the permit.

R850-23-1600.  Collection of Sales Tax.
The agency shall require all permittees not exempt

pursuant to Section 59-12-104 to remit sales taxes with the
"Production and Settlement Transmittal Form" submitted
pursuant to R850-23-300(2)(c).

KEY:  sand, gravel, cinders, permit provisions
April 1, 2005 53C-1-302(1)(a)(ii)

53C-2-201(1)(a)
53C-4-101(1)
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R850.  School and Institutional Trust Lands,
Administration.
R850-24.  General Provisions:  Mineral and Material
Resources, Mineral Leases and Material Permits.
R850-24-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the
Utah Enabling Act, Articles X and XX of the Utah
Constitution, and Subsections 53C-1-302(1)(a)(ii) and 53C-2-
402(1) of the School and Institutional Trust Lands
Management Act which authorize the Director of the School
and Institutional Trust Lands Administration to establish rules
for the issuance of mineral leases or material permits and
management of trust lands and mineral and material
resources.

R850-24-125.  Planning.
Pursuant to Subsection 53C-2-201(1)(a), this category of

activity carries no planning obligations by the agency beyond
existing rule-based analysis and approval processes.  Mineral
and material development activities are regulated pursuant to
R645, R647, and R649.

R850-24-150.  Scope - Mineral Estate Distinctions.
1.  For purposes of this section, mineral and material

resources include all hardrock minerals and building stone;
coal; and geothermal resources.  Additional rules specific to
these categories are found in section R850-25 for hardrock
and material resources; section R850-26 for coal; and section
R850-27 for geothermal resources.  These general provisions
do not cover oil, gas and hydrocarbons; bituminous-asphaltic
sands and oil shale; or sand, gravel and cinders.

2.  Common varieties of sand and gravel and volcanic
cinder are not considered part of the mineral estate on trust
lands in Utah.  These commodities may only be obtained
through a sand and gravel or volcanic cinder permit approved
by the agency, pursuant to Section R850-23.

R850-24-175.  Definitions.
The following words and terms, when used in sections

R850-24 through R850-27 of this chapter shall have the
following meanings, unless otherwise indicated:

1.  Act:  the School and Institutional Trust Lands
Management Act, Utah Code Sections 53C-1 et seq.

2.  Agency:  School and Institutional Trust Lands
Administration or its predecessor agency.

3.  Anniversary Date:  the same day and month in
succeeding years as the effective date of the lease or permit.

4.  Assignments and Transfers of Interest:
(a)  Assignment:  a transfer of all or a portion of the

lessee's/permittee's record title interest in a mineral lease or
material permit.

(b)  Assignment of Overriding Interests:  a transfer of an
interest in a mineral lease or material permit that creates a
right to share in the proceeds of production from the lease or
permit, but confers no right to enter upon the leased or
permitted lands or to conduct exploration, development or
mining operations on the lands.

(c)  Partial Assignment:  an assignment of the lessee's
record title interest in a part of the lands in a mineral lease or
material permit and a segregation of the assigned lands into a
separate lease or permit.

(d)  Sublease/Operating Rights Assignment:  a transfer of
a non-record title interest in a mineral lease or materials
permit, which authorizes the holder to enter upon the leased
or permitted lands to conduct exploration, development and
mining operations, but does not alter the relationship imposed
by a lease on the lessor and the lessee.

(e)  Transfer of Interest:  any conveyance of an interest in
a mineral lease or material permit by assignment, partial

assignment, sublease, operating rights assignment, or other
agreement.

5.  Beneficiaries:  the public school system and other
institutions for whom the State of Utah was granted lands in
trust by the United States under the Utah Enabling Act.

6.  Board of Trustees:  the board created under Utah
Code Section 53C-1-202.

7.  Bonus Bid:  a payment reflecting an amount to be
paid by the applicant in addition to the rentals and royalties
set forth in a lease or permit as consideration for the issuance
of such lease or permit.

8.  Designated Operator:  the person or entity that has
been granted authority by the record title interest owner(s) in
a lease or permit and has been approved by the agency to
conduct operations on the lease, permit or a portion thereof.

9.  Director:  the director as defined in Utah Code
Subsection 53C-1-103(3) and Sections 53C-1-301 - 303, or a
person to whom the director has delegated authority.

10.  Effective Date:  unless otherwise defined in the
lease or permit, the effective date shall be the first date of the
month following the date a lease or permit is executed.  An
amended, extended, segregated or readjusted lease or permit
will retain the effective date of the original lease or permit.

11.  Lessee:  a person or entity holding a record title
interest in a mineral lease under R850-25, coal lease under
R850-26, or geothermal steam lease under R850-27.

12.  Mining Unit:  a consolidation of trust mineral lands
approved by the director forming a logical exploration,
development, or mining operation.

13.  Other Business Arrangement (OBA):  an agreement
entered into between the agency and a person or entity
consistent with the purposes of the Act and approved by the
Board of Trustees.  By way of example, but not of limitation,
OBAs may be for farmout agreements or joint venture
agreements.  An agreement for an OBA may be initiated by
the agency or by a proponent of an agreement by filing a
proposal for an OBA with the agency's assistant director for
minerals or other designated person.

14.  Over-the-Counter Permits:  the issuance of a
material permit through open sales on a first-come, first-
served basis.

15.  Permittee:  a person or entity holding a record title
interest in a material permit under R850-25.

16.  Record Title Interest:  a lessee's/permittee's interest
in a lease/permit which includes the obligation to pay rent,
the rights to assign or relinquish the lease/permit, and the
ultimate responsibility to the agency for obligations under the
lease or permit.

17.  Sublease:  a transfer of a non-record title interest in
a mineral lease or material permit.

18.  Surveyed Lot:  an irregular part of a section
identified by cadastral survey and maintained in the official
records of the agency.

19.  Trust Lands:  those lands and mineral resources
granted by the United States in the Utah Enabling Act to the
State of Utah in trust, and other lands and mineral resources
acquired by the trust, which must be managed for the benefit
of the state's public education system or the institutions
designated as beneficiaries.

20.  UDOGM:  the Division of Oil, Gas and Mining of
the Utah Department of Natural Resources.

R850-24-200.  Insurance Requirements.
Prior to the issuance of a permit for sand, gravel and

cinders, the applicant may be required to obtain insurance of
a type and in an amount acceptable to the agency.  Proof of
insurance shall be in the form of a certificate of insurance
containing sufficient information to satisfy the agency that
insurance provisions of the permit have been complied with.
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1.  Such insurance, if required, shall be placed with an
insurer with a financial rating assigned by the Best Insurance
Guide of A:X or higher, unless this requirement is waived in
writing by the agency.

2.  The agency shall retain the right to review the
coverage, form, and amount of the insurance required at any
time and to require the permittee to obtain insurance sufficient
in coverage, form, and amount to provide adequate protection
upon 30 days written notice.

R850-24-300.  Failure of Agency's Title.
Should an application be rejected or an existing mineral

lease or material permit be terminated due to failure of the
agency's title, then only rental paid for the year in which title
failure is discovered shall be refunded.  All other rentals and
fees paid on the application, mineral lease, or material permit
shall be forfeited to the agency.

R850-24-400.  Preference Rights for Unleased Mineral or
Material.

1.  Any lessee or permittee who discovers any mineral or
material on lands leased or permitted from the agency which
are not included within that lease or permit shall have a
preference right to a lease or permit covering the unleased
mineral or unpermitted material, provided the unleased
mineral or unpermitted material at the time of discovery is not
included within a lease or permit application by another party.

2.  The preference right lease or permit is subject to the
rental, royalty, and development requirements provided in
these rules and in the lease or permit form.

3.  The preference right shall not extend to any unleased
mineral or unpermitted material which have been withdrawn
from leasing or permitting.

4.  The preference right shall continue for a period of 60
days after the discovery of the unleased mineral or
unpermitted material, provided the applicant notifies the
agency within ten (10) days after the discovery and makes
application to lease the unleased mineral or permit the
unpermitted material within the sixty (60) day period after
date of discovery.

R850-24-500.  Multiple Mineral and Material
Development (MMD) Area.

The agency may designate any land under its authority as
a multiple mineral development area (MMDA).

1.  In designated MMDAs, the agency may require, in
addition to all other terms and conditions of a mineral lease or
material permit, that the lessee or permittee in an area capable
of multiple mineral or material development furnish a bond
beyond that required in subsection R850-24-600(1)(a) or
evidence of financial responsibility as specified by the
agency, to assure that the agency and other mineral lessees,
material permittees, sand and gravel permittees under R850-
23, or bituminous-asphaltic sands lessees under R850-22 be
indemnified and held harmless from and against all
unreasonable and unnecessary damage to the leased resource,
mineral or material deposits or improvements caused by the
conduct of the lessee/permittee on trust lands.

2.  Where a lessee/permittee intends to conduct multiple
mineral or material development activities, the
lessee/permittee shall:

(a)  submit advance written notice to the agency and to
other lessees/permittees holding a lease or permit for any
mineral commodity within the MMDA of any activities that
are to occur within the multiple mineral or material
development area.

3.  All activities within the MMDA are to be deferred
until the agency has specified the terms and conditions under
which the mineral activity is to occur and has granted specific

written permission to conduct the activity.
4.  To preserve the value of the mineral or material

resources, the agency may impose additional requirements
upon any lessee/permittee, or designated operator who
intends to conduct any multiple mineral or material
development activity within a multiple mineral or material
development area.

5.  The agency may hold public meetings regarding the
mineral or material development in a multiple mineral or
material development area.

6.  The agency may grant an extension to a mineral lease
or material permit in a multiple mineral or material
development area provided that the mineral lessee, material
permittee, or designated operator requests an extension prior
to the expiration date of the lease or permit, and that the
lessee, permittee, or designated operator would have
otherwise been able to request a mineral lease or material
permit extension as provided in the Act.

R850-24-600.  Bonding.
1.  Bond Obligations.
(a)  Prior to commencement of any operations which will

disturb the surface of the land covered by a mineral lease or
material permit, the lessee, permittee, or designated operator
shall post with the Utah Division of Oil, Gas and Mining a
bond in the form and in the amount set forth in R647-3-1 et
seq. and approved by UDOGM to assure compliance with
those terms and conditions of the mineral lease or material
permit involving costs of reclamation, damages to the surface
and improvements on the surface, and all other requirements
and standards set forth in the mineral lease, material permit,
rules, procedures, and policies of the agency and the Utah
Division of Oil, Gas, and Mining.

(b)  A separate bond may be posted with the agency by
the lessee or the designated operator to assure compliance
with all remaining terms and conditions of the lease or permit
not covered by the bond to be filed with UDOGM, including
but not limited to payment of rentals and royalties.

(c)  These bonds shall remain in effect even if the
mineral lessee, material permittee, or designated operator has
conveyed all or part of the leasehold interest to a sublessee(s),
assignee(s), or subsequent operator(s), until the bond is
released by UDOGM or the agency either because the lessee,
permittee, or designated operator has fully satisfied the
bonding obligations set forth in this section or the bond is
replaced with a new approved bond posted by a sublessee,
assignee, or new designated operator.

(d)  The agency may waive the filing of a bond for any
period during which a bond meeting the requirements of this
section is on file with another agency.

(e)  Bonds held by the agency shall be in the form and
subject to the requirements set forth herein:

(i)  Surety Bonds:  shall be issued by a qualified surety
company, approved by the agency and registered in the state
of Utah;

(ii)  Lessee/Permittee Bonds:  shall be accompanied by:
(A)  a cash deposit to the School and Institutional Trust

Lands Administration.  The agency will not be responsible for
any investment returns on cash deposits.  Such interest will be
retained in the account and applied to the bond value of the
account unless the agency has approved the payment of
interest to the operator; or

(B)  a cashier's check made payable to the School and
Institutional Trust Lands Administration; or

(C)  negotiable bonds of the United States, a state, or a
municipality.  The negotiable bond shall be endorsed only to
the order of, and placed in the possession of, the agency.  The
agency shall value the negotiable bond at its current market
value, not at the face value; or
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(D)  negotiable certificates of deposit.  The certificates
shall be issued by a federally insured bank authorized to do
business in Utah.  The certificates shall be made payable or
assigned only to the agency both in writing and upon the
records of the bank issuing the certificate.  The certificates
shall be placed in the possession of the agency or held by a
federally insured bank authorized to do business in Utah.  If
assigned, the agency shall require the banks issuing the
certificates to waive all rights of setoff or liens against those
certificates; or

(E)  an irrevocable letter of credit.  Letters of credit shall
be issued by a federally insured bank authorized to do
business in Utah and will be irrevocable during their terms.
Letters of credit shall be placed in the possession of and
payable upon demand only to the agency.  Letters of credit
shall be automatically renewable or the operator shall ensure
continuous bond coverage by replacing letters of credit, if
necessary, at least thirty (30) days before their expiration date
with other acceptable bond types or letters of credit; or

(F)  any other type of surety approved by the agency.
2.  Increased amount of bonds.
The agency may increase the required bond amount at

any time.  The lessee, permittee, or designated operator shall
be given thirty (30) days written notice stating the reason(s)
for the increase and the new bond amount.

3.  Bond Default.
(a)  Where, upon default, the surety makes a payment to

the agency of an obligation incurred under the terms of a
mineral lease or material permit, the face of the bond and the
surety's liability shall be reduced by the amount of such
payment.

(b)  After default, where the obligation in default equals
or is less than the face amount of the bond(s), the lessee,
permittee, or the designated operator, shall either post a new
bond, restore the existing bond to the amount previously held,
or post an adjusted amount as determined by the agency.
Alternatively, the lessee, permittee, or designated operator,
shall make full payment to the agency for all obligations
incurred that are in excess of the face amount of the bond and
shall post a new bond in the amount previously held or such
other amount as determined by the agency.  Operations shall
be discontinued until the restoration of a bond or posting of a
new bond occurs.  Failure to comply with these requirements
may subject all mineral leases or material permits covered by
such bond(s) to be cancelled by the agency.

(c)  The agency will not give consent to termination of
the period of liability of any bond unless an acceptable
replacement bond has been filed or until all the terms and
conditions of the mineral lease or material permit have been
met.

(d)  Any lessee, permittee, or designated operator
forfeiting a bond shall be denied approval of any future
exploration or mining on trust-owned lands, except by
compensating the agency for previous defaults and posting the
full bond amount required by the agency.

R850-24-700.  Operations Plan and Reclamation.
1.  All lessees, permittees or designated operators shall

submit to the agency, and receive approval for, a plan of
operations prior to any surface disturbance, drilling or other
operations which disturb the surface of trust lands subject to a
lease or permit.  The operations plan shall include at a
minimum proposed access and infrastructure locations and
proposed site reclamation.  Prior to approval, the agency may
require the lessee, permittee or designated operator to adopt a
special rehabilitation program for the particular property in
question.  Before the lessee, permittee or designated operator
shall commence actual operations or prior to commencing any
surface disturbance associated with the activity on lands

subject to a lease or permit, the permittee, lessee or
designated operator shall provide a plan of operations to the
agency simultaneously with the filing of any required plan of
operations or permit application with UDOGM.  The agency
will review any request for approval of operations and will
grant approval providing that the proposed location and
operations are not in violation of any rules or order of the
agency.  Before operations can commence, approval must be
granted by the UDOGM, if required by statute, and by the
agency.  Notice of approval by the agency shall be given in an
expeditious manner to UDOGM.

2.  Prior to approval of any surface disturbing operation,
the agency may require the lessee, permittee or designated
operator to:

(a)  provide when requested, a cultural, paleontological
and biological survey on lands under lease or permit,
including providing the agency a copy of any survey(s)
required by other governmental agencies;

(b)  provide for reasonable mitigation of impacts to other
trust resources occasioned by surface or sub-surface
operations on the lease;

(c)  negotiate with the agency a surface use agreement,
right-of-way agreement, or both for trust lands other than the
leased or permitted lands, where the surface of said lands are
necessary for the development of the lease or permit.

3.  Maintain a record of geologic data accumulated or
acquired by the lessee, permittee or designated operator
concerning the land described in the lease or permit.  This
record shall show the formations encountered and any other
geologic or development information reasonably required by
the agency and shall be available upon request by the agency.
A copy of the record, as well as any other data related to
geologic exploration or resource development on trust lands
shall be deposited with the agency at the agency's request.

4.  All operation which disturbs the surface of lands
contained within or on trust lands shall be required to be
reclaimed by rehabilitation of the disturbed area as described
in the plan of operations approved by the agency, and as
required by the laws administered by the UDOGM or as
required by any other state or federal agency.

(a)  In all cases, at a minimum, the lessee, permittee or
designated operator shall agree to establish a slope on all
excavations to a ratio not steeper than one foot vertically for
each two feet of horizontal distance, unless otherwise
approved by the agency and UDOGM prior to
commencement of operations.  The establishment of a stable
slope shall be a concurrent part of the operation of the leased
or permitted premises such that operations shall at no time
constitute a hazard.  All pits, excavations, roads and pads
shall be shaped to facilitate drainage and control erosion by
following the best management practices.

(b)  In no case shall the pits or excavations be allowed to
become a hazard to persons or livestock.  All material
removed from trust lands shall be stockpiled and be used to
fill the pits and for leveling and reclamation of roads and pads
unless consent of the agency, and if applicable of UDOGM,
to do otherwise is obtained, so at the termination of the lease,
the land will as nearly as practicable approximate its original
horizontal and vertical configuration.  All drill holes must be
plugged in accordance with rules promulgated by UDOGM.

(c)  The agency shall require of the lessee, permittee or
designated operator that all topsoil in the area of surface
disturbance be removed, stockpiled, and stabilized on the
trust lands until the completion of operations and satisfactory
use in reclamation.  At the time of reclamation, the stockpiled
topsoil shall be redistributed on the area of surface
disturbance and the land revegetated as prescribed by the
UDOGM and the agency.  All mud pits and temporary debris
and settlement basins shall be filled and materials and debris
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removed from the site.
5.  All lessees, permittees or designated operators shall

be responsible for compliance with all laws and notification
requirements and operating rules promulgated by UDOGM or
any other federal or state agency that may have regulatory
jurisdiction over mineral development on trust lands or the
leased or permitted substance.

R850-24-800.  Transfer by Assignment, Sublease or
Otherwise and Overriding Royalties.

Any mineral lease or material permit may be transferred
as to all or part of the acreage, to any person, or entity firm,
association, or corporation qualified to hold a lease or permit,
provided however, that all transfers of interest are approved
by the director.  No transfer of interest is effective until
written approval is given.  Any transfer of interest made
without approval is void.

1.  The director shall not withhold approval of any
transfer of interest which has been properly executed, for
which the required filing fee has been paid for each separate
lease or permit in which an interest is transferred, and the
transfer complies with the law and these rules, unless the
director determines that approval would interfere with the
development of the mineral or material resources, or be
detrimental to the interests of the trust beneficiaries.

(a)  If approval of any transfer is withheld by the
director, the transferee shall be notified of such decision and
the reason(s) therefore.  Any decision to withhold approval
may be appealed pursuant to R850-8 or any similar rule in
place at the time of such decision.

2.  Unless otherwise authorized by the agency, a transfer
of interest of a portion of a mineral lease or material permit
covering less than a quarter-quarter section, a surveyed lot, an
assignment of a separate zone or of a separate deposit will not
be approved.

3.  A transfer of interest shall take effect the first day of
the month following the approval of the transfer by the
director.  The assignor, sublessor or surety, if any, shall
continue to be responsible for performance of any and all
obligations as if no transfer of interest had been executed until
the effective date of the transfer.  After the effective date of
any transfer, the transferee is bound by the terms of the
mineral lease or material permit to the same extent as if the
transferee were the original lessee/permittee, any conditions
in the transfer agreement to the contrary notwithstanding.

4.  A partial assignment of any mineral lease or material
permit shall segregate the assigned or retained portions
thereof and, after the effective date, release or discharge the
assignor from any obligation thereafter accruing with respect
to the assigned lands.  Segregated leases or permits shall
continue in full force and effect for the primary term of the
original lease or permit or as further extended pursuant to the
terms of the lease or permit.

(a)  The agency may re-issue a lease with a new lease
number covering the assigned lands for the remaining
unexpired primary term.  The agency may, in lieu of re-
issuing a lease, note the partial assignment in its records with
all lands covered by the original lease maintained with the
original lease number, and with each separate tract or interest
resulting from an assignment with an additional identifying
designation to the original lease number.

5.  A transfer of interest in a mineral lease or material
permit or of an overriding royalty must be a good and
sufficient legal instrument, properly executed and
acknowledged, and shall clearly set forth the serial number of
the lease or permit, the land involved, the name and address
of the transferee, and the interest transferred.

6.  A transfer of interest must affect or concern only one
mineral lease or material permit or a portion thereof.

7.  Any transfer of interest which would create a
cumulative overriding royalty in excess of 20% will not be
approved by the agency.  Any agreement to create or any
assignment creating overriding royalties or payments out of
production removed or sold from the leased or permitted
lands is subject to approval by the agency, after notice and
hearing, to require the proper parties thereto to suspend or
modify the royalties or payments out of production in such a
manner as may be reasonable when and during such period of
time as they may constitute any undue economic burden upon
the reasonable operations of the mineral lease or material
permit.

8.  Mineral lessees or material permittees who are
transferring an interest in their mineral lease or material
permit shall:

(a)  prepare and execute the transfer of interest
agreement(s) in duplicate, complete with acknowledgments;

(b)  provide that each copy of the transfer of interest
agreement have attached thereto an acceptance of transfer
duly executed by the transferee; and

(c)  provide that all transfer of interest agreements
forwarded to or deposited with the agency be accompanied by
the prescribed fee.

9.  If an applicant, lessee, or permittee dies, his/her rights
shall be transferred to the heirs, devisees, executor or
administrator of the estate, as appropriate, upon the filing of a
death certificate together with other appropriate
documentation as the agency may require to verify change of
ownership, and a list, by serial number of all mineral lease or
material permit interests affected and a statement that all
parties are qualified to do business with the agency.  The
required filing fee must be paid for each separate mineral
lease or material permit in which an interest is transferred.  A
bond rider or replacement bond may be required by the
agency for any bond(s) previously furnished by the decedent.

10.  If a corporate merger affects mineral leases or
material permits where the transfer of property of the
dissolving corporation to the surviving corporation is
accomplished by operation of law, no transfer of any affected
lease permit is required.  A notification of the merger shall be
furnished with a list, by serial number of all lease or permit
interests affected. The required filing fee must be paid for
each separate lease or permit in which an interest is
transferred.  A bond rider or replacement bond conditioned to
cover the obligations of all affected corporations may be
required by the agency as a prerequisite to recognition of the
merger.

11.  If a change of name of a lessee or permittee affects
mineral leases or material permits the notice of name change
shall be submitted in writing with appropriate documentation
evidencing the name change accompanied by a list of leases
or permits affected by the name change.  The required filing
fee must be paid for each separate lease or permit subjected to
a transfer of interest.  A bond rider or replacement bond to
accommodate the name change, conditioned to cover the
obligations of all affected corporations may be required by
the agency as a prerequisite to recognition of the change of
name.

12.  Pre-approval by the agency of a transfer of interest
may be sought by the lessee/permittee, and if pre-approval is
granted in writing by the director, it shall be binding on the
agency subject to conclusion of the particular transfer for
which such pre-approval was granted.

R850-24-900.  Lease Non-Execution or Cancellation - Fees
Forfeited.

In the event that applicant fails to sign and return a
mineral lease or material permit as instructed by the agency,
or a lease is cancelled for any other reason, all fees, advance
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rentals, and advance minimum royalties are forfeited by the
applicant, lessee or permittee unless non-forfeiture or a refund
is approved by the director.

R850-24-1000.  Readjustment of Leases and Permits.
1.  All mineral leases and material permits shall contain a

provision setting forth the agency's right to readjust the terms
and provisions of the mineral lease or the material permit on a
periodic basis.  The director shall establish as a term of the
lease or the permit a schedule for readjustment at the time the
lease or permit is offered.  A mineral lease which is continued
beyond its primary term shall remain subject to such
readjustment provision(s).

2.  All terms and conditions of a mineral lease and a
material permit are subject to readjustment by the agency,
including the amount of rent, minimum rental, royalty,
minimum royalty, or any other provision as provided in the
lease or permit.

3.  The terms of the mineral lease or material permit, if
readjusted, shall become effective as of the anniversary date
specified for readjustment set forth in the lease or permit upon
written notification of the readjusted terms.

4.  Notice of intent to exercise the agency's right to
readjust under the terms of the lease or permit as of the
specified anniversary date is timely given if given in writing
prior to the specified anniversary date set forth in the lease or
permit.

5.  The agency shall have up to one year after exercising
its option to readjust to review and communicate in writing
the final terms of the lease or permit as readjusted.

6.  Unless otherwise approved by the director, the lease
or permit shall incorporate the terms of the current agency
mineral lease or material permit form at the time of
readjustment.

7.  Failure of the lessee or permittee to accept or appeal
the terms of any readjustment within 60 days of mailing by
the agency to the last known address of the lessee or
permittee, as reflected in the records of the agency, shall be
considered a violation of the terms of the lease or permit and
shall subject the same to forfeiture.

8.  In the event of a conflict between this section and the
terms of a readjustment provision in any lease or permit, the
lease or permit terms shall supersede to the extent of the
conflict.

9.  A lessee or permittee may request a readjustment of a
lease or permit, and if the director finds the readjustment to be
in the best interest of the beneficiaries, such readjustment
shall be made.

KEY:  mineral lease, material permit, mineral resources,
lease operations
April 1, 2005 53C-1-302(1)(a)(ii)

53C-2-201(1)(a)
53C-2-402(1)
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R850.  School and Institutional Trust Lands,
Administration.
R850-25.  Mineral Leases and Materials Permits.
R850-25-100.  Classification of Mineral and Material
Substances.

Mineral leases and material permits shall be issued in
accordance with the classifications described below.  No
mineral leases will be issued in conflict with this
classification.

1.  Mineral Classification.
(a)  Metalliferous Minerals:  shall include aluminum,

antimony, arsenic, beryllium, bismuth, chromium, cadmium,
cesium, columbium, cobalt, copper, fluorspar, gallium, gold,
germanium, hafnium, iron, indium, lead, mercury, manganese,
molybdenum, nickel, platinum, group metals, radium, silver,
selenium, scandium, rare earth metals, rhenium, tantalum, tin,
thorium, titanium, tungsten, thallium, tellurium, vanadium,
uranium, ytterbium, zinc, and zirconium.

(b)  Potash:  shall include the chlorides, sulfates,
carbonates, borates, silicates, and nitrates of potassium.

(c)  Phosphate:  shall mean any phosphate rock
containing one or more phosphate minerals such as calcium
phosphate and shall include all phosphatized limestones,
sandstones, shales, and igneous rock.

(d)  Clay Minerals:  shall mean a fine grained, natural,
earthy material composed primarily of hydrous aluminum
silicates, plastic-like when wetted, rigid when dried en-masse,
and vitrified when fired to a sufficiently high temperature,
which shall include kaolin, bentonite, ball clay, fire clay,
fuller earth, and clays and clay minerals or shales having
unique characteristics giving the mineral deposit distinct and
special value, such as carbonaceous shale, humic shale, and
baked shale, where the primary value or use is other than
building, construction or landscaping.

(e)  Humic shale:  shall refer to a dark colored shaley
material containing humic acids or small particles of carbon,
original organic tissue or other carbonaceous matter derived
from plants and distributed throughout the whole mass.  This
classification does not include oil shale, bituminous-asphaltic
sands, or coal.

(f)  Limestone:  shall include sedimentary rock having a
predominant composition chiefly composed of calcium
carbonate or calcium magnesium carbonate where the primary
value or use is other than building, construction, or
landscaping.

(g)  Gemstone and Fossil:  shall include precious, semi-
precious or collectable mineral, and petrified material or stone
having intrinsic value derived from its attractiveness or
uncommon characteristics.  This designation includes agate,
amber, beryl, calcite, chert, coral, corundum, diamond,
feldspar, garnet, geodes, jade, jasper, olivine, opal, pearl,
quartz, septarian nodules, spinel, spodumene, topaz,
tourmaline, turquoise, and zircon; and coquina, petrified
wood, trilobites, and other common fossilized flora and
invertebrate fauna.

(h)  Gypsum:  a natural hydrated calcium sulfate that
includes alabaster, anhydrite, gypsite, satin spar, and selenite

(i)  Gilsonite:  a solid asphaultum found in place, in a
vein, a lode, or rock.

(j)  Volcanic Material:  includes volcanic pyroclastic
material such as ash, blocks, bombs, and tuff; glassy volcanic
glass material including obsidian, perlite, pitchstone, pumice,
scoria, and vitrophyre; and other uncommon volcanic
materials where the primary value or use is other than
building, construction, or landscaping.

(k)  Industrial Sands:  includes uncommon, naturally
occurring sands having properties or containing minerals
having special use in industrial processes or applications as
determined by the director.  This designation includes

abrasive sands, filler sands, foundry sands, frac sands, glass
sands, lime sands, magnetic sands, and silica sands.

(l)  Mineral Salts:  shall include all naturally occurring
salts.

2.  Material Classification.
(a)  Material permits may be issued for common varieties

of clay or stone having a primary value or use in building,
construction, or landscaping, including basalt, common clay,
conglomerate, flagstone, gabbro, granite, lava aggregate,
limestone, marble, onyx, quartzite, rhyolite, rip-rap,
sandstone, serpentine, shale, slate, soapstone, trapstone,
travertine, whether crushed, sized, dimensioned, or
unprocessed, and when the director deems it consistent with
agency plans and trust responsibilities.

(b)  No material permits will be issued in conflict with
the Mineral Lease Classification under R850-25-100(1).

3.  Non-Classified Minerals or Materials.
Mineral leases or material permits may also be issued for

minerals or materials not listed under Subsections R850-25-
100(1) and (2) at the discretion of the director.  Alternatively,
the director may issue a mineral lease or material permit for a
non-classified mineral or material that is closely associated
with a classified mineral or material so long as the mineral or
material is specified as a leased or permitted substance in the
mineral lease or material permit.

4.  Close Association Minerals or Materials.
A mineral lease or material permit may include other

minerals or materials found in close association with the
expressly leased mineral or permitted material, when the
substance cannot reasonably be mined separately or mined
and separated.

5.  Multiple Classified Minerals.
Mineral leases may also be issued to include a

combination of classified minerals.

R850-25-200.  Mineral Lease Issuance.
1.  The director may issue mineral leases competitively,

non-competitively or enter into joint ventures or other
business arrangements for the disposition of mineral deposits
in accordance with the Act.

2.  A mineral lease shall not be issued for a parcel less
than a quarter-quarter section or surveyed lot unless approved
by the director.

3.  Mineral leases shall be limited to no more than 2,560
acres or four sections unless approved by the director.

4.  A mineral lease may be terminated by the director in
whole or part for lessee's failure to comply with any term or
condition of the lease or applicable laws and rules.

R850-25-300.  Mineral Lease Provisions.
1.  Rentals and Rental Credits.
(a)  The director shall establish the rental rate for the

primary lease term at the time the mineral lease is offered.
The rental shall not be less than $1 per acre per year.

(b)  Rental payments shall be paid in advance each year
on or before the mineral lease anniversary date, unless
otherwise stated in the mineral lease.

(c) The minimum annual rental on any mineral lease
shall not be less than $500.

(d)  The rental payment for a mineral lease year may be
credited against production royalties only as they accrue for
that lease year, unless otherwise provided for in the mineral
lease.

(e)  Any overpayment of rental occurring from the
mineral lease applicant's incorrect listing of acreage of lands
described in the application may, at the option of the director,
be credited toward the applicant's rental account.

(f)  The director shall accept rental payments made by
any party, but the acceptance of rental shall not be deemed to
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be recognition of any interest of the payee in the lease.
2.  Royalty and Minimum Royalty.
(a)  The director shall establish the production royalty

rate(s) at the time the mineral lease is offered.
(b)  The director shall establish the annual minimum

royalty rate(s) at the time the mineral lease is offered.
3.  Primary Mineral Lease Term.
(a)  The director shall establish the mineral lease primary

term at the time the lease is offered.
(b)  The primary lease term for any mineral lease shall

not exceed ten (10) years unless approved as part of an OBA.
4.  Continuance of Mineral Lease After Expiration of

Primary Term.
A mineral lease shall be continued after the primary term

has expired so long as:
(a)  the leased substance is being produced in paying

quantities from the mineral lease or an approved mining unit;
or

(b)  the director determines that the lessee:
(i)  is engaged in diligent operations, exploration, or

development which is reasonably calculated to advance
development or production of the leased substance; or

(ii)  has made substantial financial investments for the
direct purpose of advancing development or production of the
leased substance; and

(iii)  pays the annual minimum royalty set forth in the
mineral lease.

5.  Readjustment of Mineral Lease.
All mineral leases shall contain a provision setting forth

the agency's right to readjust the terms and provisions of the
mineral lease on a periodic basis, and such readjustment shall
be made in accordance with R850-24-1000.

6.  Other Lease Provisions.
The agency may require, in addition to the lease

provisions required by these rules, any other provisions to be
included in the mineral lease as it deems necessary.

R850-25-400.  Material Permit Issuance.
1.  The agency may issue material permits competitively,

non-competitively, or enter into joint ventures or other
business arrangements for the disposition of material deposits.
In the event that a material permit is offered competitively and
there are competing applications submitted, the agency will
award the material permit based on the following criteria:

(a)  amount of bonus bid;
(b)  amount and rate of proposed materials extraction;

and
(c)  other criteria and assurances of performance as the

agency shall require prior to bidding.
2.  The agency may issue material permits "over-the-

counter" in areas that have been designated by the director as
open for such sales.

3.  A material permit shall not be issued for a parcel less
than one quarter-quarter section, or surveyed lot unless
approved by the director.

4.  Any material permit may be terminated by the agency
in whole or part for permittee's failure to comply with any
term or condition of the permit or applicable laws or rules.

R850-25-500.  Material Permit Provisions.
1.  Rentals.
(a)  The director shall establish the rental rate for a

material permit, which shall not be less than $10 per acre, or
fractional part thereof, per annum.

(b)  The minimum annual rental on material permits shall
be determined periodically by the agency.

2.  Royalty and Minimum Royalty.
(a)  The director shall establish the royalty rate based

upon the agency's analysis of the local market for the

commodity.
(b)  The director will establish annual minimum royalty

rates for material permits based on the type of material being
removed.  The agency may adjust the rates at any time in
accordance with the terms of the permit.

3.  Material Permit Term.
(a)  Material permits issued under these rules shall be for

a term as specified in the terms and conditions of the material
permit.

(b)  All material permits shall expire at the end of five
years, unless otherwise specified in the permit.  Upon request
of the permittee, the director may reissue the permit on the
same terms or on readjusted terms.  In no event shall a
material permit continue for a period longer than five years
without review and a determination by the director that
reissuance on the same or readjusted terms is in the best
interest of the beneficiaries.

4.  Other Permit Provisions.
The director may require, in addition to the above permit

provisions, other provisions to be included in the material
permit as it deems necessary.

R850-25-600.  Existing Mineral Lease and Material
Permit Conversion.

Existing mineral leases and material permits issued prior
to the effective date of these rules and in good standing on
such date shall continue for the term specified in the lease or
permit and shall be subject to the terms and provisions
contained in the lease or permit.  The agency may however,
allow such lessees/permittees to convert such existing leases
or permits to the new lease or permit, providing such
conversion will not conflict with the valid existing rights of
any other mineral lessee or material permittee or owner upon
the same lands.

R850-25-700.  Mineral Lease and Material Permit
Application Process.

1.  Applications for mineral leases or material permits,
except in the case of competitive filing, are received for filing
in the office of the agency during office hours.  Except as
provided, all the applications received by personal delivery
over the counter, shall be immediately stamped with the exact
date and time of filing.  All applications presented for filing at
the opening of the office for business on any business day
shall be stamped received as of 8 a.m. on that day.  All
applications received in the first delivery of the U.S. Mail of
each business day shall be stamped received as of 8 a.m. on
that day.  The time indicated on the time stamp is deemed the
time of filing unless the agency determines that the
application is materially deficient in any particular or
particulars.  If an application is determined to be deficient, it
will be returned to the applicant.

2.  Except in cases of competitive filing, if two or more
applications for the same mineral lease or material permit
contain identical bids and bear a time stamp showing the
applications were filed at the same time, the agency will
award the mineral lease or material permit by public drawing
or oral auction.

3.  Competitive Filing.
(a)  The minimum acceptable bid for competitive filing

of applications for a mineral lease or material permit shall be
at least equal to the rental rate for the first year of the lease.

(b)  Notices of the offering of lands for competitive
filing will run for a period of not less than fifteen (15)
consecutive days after the notice is posted in the agency's
office.

(c)  Where applicants wish to submit applications for
competitive filing, such applications shall be submitted in
separately sealed envelopes and marked for competitive
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filing.
4.  Rejection.
If an application, or any part thereof, is rejected, any

money tendered for rental on the rejected portion shall be
refunded or credited.

5.  Application Withdrawal.
(a)  Should an applicant desire to withdraw his/her

application, the applicant must submit a written request to the
agency.  If the request is received prior to the time the agency
approves the application, all money tendered by the applicant,
except the filing fee, shall be refunded.  If the request is
received after approval of the application, then, unless the
applicant accepts the offered mineral lease or material permit,
all money tendered is forfeited to the agency, unless otherwise
approved by the director for good cause shown.

(b)  Applicants desiring to withdraw an application
which has been filed under the competitive filing rules above,
must submit a written request to the agency.  If the request is
received before sealed bids for rental have been opened, all
money tendered by the applicant, except the filing fee, shall
be refunded.  If the request is received after sealed bids for
rental have been opened, and if the applicant is awarded the
bid, then unless the applicant accepts the offered mineral lease
or material permit, all money tendered shall be forfeited to the
agency, unless otherwise approved by the director for good
cause shown.

R850-25-800.  Operations Notification and Plan.
1.  At least 60 days prior to the commencement of any

surface disturbance, drilling, mining or other operations, the
lessee/permittee shall submit a plan of operations to the
agency in accordance with the terms and conditions
established by the agency, as set forth in R850-24-700.
Under no circumstance shall the lessee/permittee commence
operations without a plan of operation approved by the
agency.

2.  The agency shall require the lessee/permittee to meet
agency reclamation requirements as set forth in R850-24-700.

KEY:  mineral classification, lease provisions,
administrative procedures, permit terms
April 1, 2005 53C-1-302(1)(a)(ii)

53C-2-201(1)(a)
53C-2-402(1)
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R850.  School and Institutional Trust Lands,
Administration.
R850-26.  Coal Leases.
R850-26-100.  Definitions.

In addition to those applicable definitions in R850-24-
175, the following definitions also apply to this section:

1.  Lease:  a lease in a coal resource as defined in R850-
26-150.

2.  Lessee:  a person or entity holding an interest in a
coal lease.

R850-26-150.  Classification of Coal Resources.
"Coal" shall include black or brownish-black solid fossil

fuel that has been subjected to the natural processes of
coalification and which falls within the classification of coal
by rank:  I Anthracite, II Bituminous, III Sub-Bituminous, and
IV Lignitic.

R850-26-200.  Coal Leasing of Lands Acquired in Public
Law 105-335 Exchange.

1.  Acquired lands shall mean lands acquired by the
agency pursuant to the Utah Schools and Lands Exchange Act
of 1998, Public Law 105-335, 112 Stat. 3139 (1998)(the
"Exchange Act").

2.  Leasing of coal interests in the acquired lands shall be
governed by applicable provisions of state law, the Exchange
Act, that certain Memorandum of Understanding Between the
Utah School and Institutional Trust Lands Administration, the
United States Department of Agriculture, and the United
States Department of the Interior dated January 5, 1999, as
amended from time to time, and by those certain provisions of
R850-24 and R850-26 not in conflict with this section.

3.  The director shall have broad discretion to determine
terms, conditions and procedures for leasing coal interests in
the acquired lands by competitive filing, including without
limitation:

(a)  the determination of rental rates;
(b)  lease forms and lease stipulations for particular

tracts;
(c)  the amount of any required bid deposit;
(d)  the minimum acceptable bid for particular tracts;
(e)  terms of payment for bonus bids; and
(f)  bidding procedures generally.
4.  The director may, but is not obligated to, disclose the

minimum acceptable bid in advance of offering the lease by
competitive filing.

5.  In the event that the high bid in any competitive bid
filing does not meet the minimum acceptable bid previously
determined by the director, the director may, but is not
obligated to, negotiate with the high bidder to obtain a
negotiated bid that, in the discretion of the director, represents
fair market value.  Alternatively, the director may re-offer the
lands for competitive filing, hold an oral auction of the lands
pursuant to Subsection 53C-2-407(4), or withdraw the lands
from leasing.

6.  Nothing in this rule shall prevent the agency from
leasing or otherwise disposing of coal interests in the acquired
lands pursuant to Subsection 53C-2-401(1)(d)(ii), subject to
compliance with applicable law.

R850-26-300.  Coal Lease Provisions.
1.  Royalty and Minimum Royalty.
(a)  The director shall establish the production royalty

rate, not to be less than 8%.
(b)  The director shall establish the annual minimum

royalty rate(s) at the time the lease is offered.
2.  Size of Leaseable Tract.
A lease shall not be issued for a parcel less than a

quarter-quarter section or surveyed lot unless approved by the

director.
3.  Primary Coal Lease Term.
The primary lease term for any lease may not exceed ten

(10) years.
4.  Continuance of Coal Lease After Expiration of

Primary Term.
A lease shall be continued after the primary term has

expired so long as:
(a)  coal is being produced in paying quantities from the

lease or an approved mining unit; or
(b)  the agency determines that the lessee:
(i)  is engaged in diligent operations, exploration, or

development which is reasonably calculated to advance
development or production of the coal resource; or

(ii)  has made substantial financial investments for the
direct purpose of advancing development or production of the
coal resource; and

(iii)  pays the annual minimum royalty set forth in the
lease.

5.  Readjustment of Coal Lease.
All leases shall contain a provision setting forth the

agency's right to readjust the terms and provisions of the lease
on a periodic basis, and such readjustment shall be made in
accordance with R850-24-1000.  A lease continued after
expiration of its primary term shall be subject to such
readjustment provision(s).

6.  Other Lease Provisions.
(a)  The agency may require, in addition to the lease

provisions required by these rules, any other provisions to be
included in the lease as it deems necessary.

R850-26-400.  Existing Coal Lease Conversion.
Existing leases issued prior to the effective date of these

rules and in good standing on such date shall continue for the
term specified in the lease and shall be subject to the terms
and provisions contained in the lease.  The agency may,
however, allow such lessees to convert such existing leases to
the new lease, providing such conversion will not conflict
with the valid existing rights of any other lessee or owner
upon the same lands.

R850-26-450.  Coal Exploration Permit.
The director may issue non-exclusive short-term

exploration permits upon unleased trust lands for the purpose
of conducting exploration drilling operations, according to
the following terms:

1.  Applications for a coal exploration permit shall
include an application fee.

2.  The application shall specify the location and number
of exploratory drilling holes, and applicant shall pay a drilling
fee as specified on the agency's fee schedule for each
exploratory drilling hole approved by the agency.

3.  Prior to commencing operations, the coal exploration
permittee must obtain a coal exploration permit from
UDOGM, and must provide 60 days' notice of intent to drill
to the agency.

4.  A bond for reclamation and drill hole plugging must
be posted prior to the commencement of operations.

5.  The coal exploration permittee must file a true and
complete copy of all drilling logs and geological reports
associated with the drilling project with the agency at the
conclusion of drilling operations.

R850-26-500.  Operations Notification and Plan.
1.  At least 60 days prior to the commencement of any

surface disturbance, drilling, mining or other operations, the
lessee shall submit a plan of operations to the agency in
accordance with the terms and conditions established by the
agency, as set forth in R850-24-700.  Under no circumstance
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shall the lessee/permittee commence operations without a plan
of operation approved by the agency.

2.  The agency shall require the lessee to meet agency
reclamation requirements as set forth in R850-24-700.

KEY:  coal, lease provisions, administrative procedures,
plan of operation
April 1, 2005 53C-1-302(1)(a)(ii)

53C-2-201(1)(a)
53C-2-401(1)(d)(ii)

53C-2-402(1)
53C-2-407(4)
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R850.  School and Institutional Trust Lands,
Administration.
R850-27.  Geothermal Steam.
R850-27-100.  Definitions.

1.  In addition to those applicable definitions in R850-
24-175, the following definitions shall apply to this section:

(a)  Lease:  a geothermal steam lease.
(b)  Lessee:  a person or entity holding a record title

interest in a geothermal steam lease.
(c)  Shut-In Geothermal Well:  a geothermal well capable

of producing in paying quantities, but which cannot be
marketed at a reasonable price due to existing market
conditions.

R850-27-200.  Geothermal Steam Lease Issuance.
1.  The agency shall issue leases competitively, non-

competitively or enter into joint ventures or other business
arrangements for the leasing of geothermal steam resources
only on lands where the agency owns both the surface and
mineral rights.

2.  A lease shall not be issued for a parcel less than a
quarter-quarter section or surveyed lot unless approved by the
director.

3.  Leases shall be limited to no more than 640 acres or
one section unless approved by the director.

4.  Any lease may be terminated by the agency in whole
or part upon lessee's failure to comply with any term or
condition of the lease or applicable laws and rules.

R850-27-300.  Geothermal Steam Lease Provisions.
1.  Rentals and Rental Credits.
(a)  The director shall establish the rental rate, not less

than $1.00 per acre per year, at the time the lease is offered.
The minimum annual rental on any lease shall not be less than
$40.

(b)  Rental payments shall be paid in advance each year
on or before the lease anniversary date, unless otherwise
stated in the lease.

(c)  The rental payment for a lease year shall be credited
against production royalties only as they accrue for that lease
year, unless otherwise provided for in the lease.

(d)  Any overpayment of advance rental occurring from
the lease applicant's incorrect listing of acreage of lands
described in the application shall be credited toward the
applicant's rental account.

(e)  The agency may accept rental payments made by any
party, provided however, that the acceptance of such
payment(s) shall not be deemed to be recognition of any
interest of the payee in the lease.

2.  Royalty Rate.
(a)  The director shall establish the production royalty

rate, not to be less than 10%, unless otherwise established by
the director, at the time the lease is offered.

3.  Primary Geothermal Steam Lease Term.
(a)  The director shall establish the lease primary term,

not to exceed ten (10) years, at the time the lease is offered.
4.  Continuance of a Geothermal Steam Lease After

Expiration of Primary Term.
(a)  A lease shall be continued after the primary term has

expired so long as:
(i)  the leased substance is being produced in paying

quantities from the leased premises, from lands pooled,
communitized, or unitized with the leased premises or from
an approved drilling unit with respect to the leased premises;
or

(b)  the agency determines that the lessee:
(i)  is engaged in operations, exploration, or development

which are diligent and are reasonably calculated to advance
development or production of the leased substance from the

leased premises, from lands pooled, communitized, or
unitized with the leased premises, or lands constituting an
approved drilling unit with respect to the leased premises
(diligent operations may include cessation of operations not
in excess of 90 days in duration), and

(ii)  pays the annual minimum royalty set forth in the
lease.

5.  Readjustment.
All geothermal leases shall contain a provision setting

forth the agency's right to readjust the terms and provisions of
the lease on a periodic basis, and such adjustment shall be
made in accordance with R850-24-1000.

6.  Unitization of Geothermal Leases.
(a)  Lessees, upon prior written authorization of the

director, may commit leased trust lands to unit, cooperative,
or other plans of development with other lands.

(b)  The director may, with the consent of the lessee,
modify any term of a lease for lands that are committed to a
unit, cooperative, or other plan of development.

(c)  Production allocated to leased trust lands under the
terms of a unit, cooperative, or other plan of development
shall be considered produced from the leased lands whether
or not the point of production is located on the leased trust
lands.

(d)  The term of all leases included in any cooperative or
unit plan of geothermal steam development or operation in
which the agency has joined, or shall hereafter join, shall be
extended automatically for the term of the unit or cooperative
agreement.  Rentals on leases so extended shall be at the rate
specified in the lease, subject to change in rates at the
discretion of the director or as may be prescribed in the terms
of the lease.

(e)  Any lease eliminated from any cooperative or unit
plan of development or operation, or any such lease which is
in effect at the termination of a cooperative or unit plan of
development or operation, unless relinquished, shall continue
in effect for the fixed term of the lease, or for two years after
its elimination from the plan or agreement or the termination
thereof, whichever is longer, and so long thereafter as the
leased substances are produced in paying quantities.

(f)  Rentals under such leases shall continue at the rate
specified in the lease.

7.  Shut-In Geothermal Wells Considered to be
Producing in Paying Quantities

(a)  The director shall establish the minimum rental, not
to be less than $1.00 per acre per year nor more than twice the
annual lease rental provided for in the lease, for a shut-in
geothermal well.

(b)  The director shall establish the minimum royalty, to
be not less than 10% nor more than twice the annual lease
rental provided for in the lease, for a shut-in geothermal well.

(c)  The terms of the lease shall provide the basis upon
which the minimum rental or minimum royalty is to be paid
by the lessee for a shut-in geothermal well.

(d)  The director may, at any time, require written
verification from the lessee that a geothermal well qualifies as
a shut-in geothermal well.

8.  Other Lease Provisions.
The agency may require, in addition to the lease

provisions required by these rules, any other provisions to be
included in the lease as it deems necessary.

R850-27-400.  Existing Geothermal Steam Lease
Conversion.

Existing leases issued prior to the effective date of these
rules and in good standing on such date shall continue for the
term specified in the lease and shall be subject to the terms
and provisions contained in the lease.  The agency may,
however, allow such lessees to convert such existing leases to
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the new lease, providing such conversion will not conflict
with the valid existing rights of any other lessee or owner
upon the same lands.

R850-27-500.  Geothermal Steam Lease Application
Process.

1.  Applications for leases, except in the case of
competitive bid filing, are received for filing in the office of
the agency during office hours.  Except as provided, all the
applications received by personal delivery over the counter,
shall be immediately stamped with the exact date and time of
filing.  All applications presented for filing at the opening of
the office for business on any business day shall be stamped
received as of 8 a.m. on that day.  All applications received in
the first delivery of the U.S. Mail of each business day shall
be stamped received as of 8 a.m. on that day.  The time
indicated on the time stamp is deemed the time of filing
unless the agency determines that the application is materially
deficient in any particular or particulars.  If an application is
determined to be deficient, it will be returned to the applicant.

2.  Except in cases of competitive bid filing, if two or
more applications for the same lease contain identical bids
and bear a time stamp showing the applications were filed at
the same time, the agency will award the lease by public
drawing or oral bidding.

3.  Competitive Bid Filing.
(a)  The minimum acceptable bid for competitive bid

filing of applications for a lease shall be at least equal to the
rental rate for the first year of the lease.

(b)  Notices of the offering of lands for competitive bid
filing will run for a period of not less than fifteen (15)
consecutive days after the notice is posted in the agency's
office.

(c)  Where applicants wish to submit applications for
competitive bid, such applications shall be submitted in
separately sealed envelopes and marked for competitive bid
filing.

4.  If an application or any part thereof is rejected, any
money tendered for rental for the rejected portion shall be
refunded or credited.

5.  Application Withdrawal.
(a)  Should an applicant desire to withdraw his

application, the applicant must submit a written request to the
agency.  If the request is received prior to the time the agency
approves the application, all money tendered by the applicant,
except the filing fee, shall be refunded.  If the request is
received after approval of the application, then, unless the
applicant accepts the offered lease, all money tendered is
forfeited to the agency, unless otherwise approved by the
director, for good cause shown.

(b)  Applicants desiring to withdraw an application
which has been filed under the competitive bid filing rules
above, must submit a written request to the agency.  If the
request is received before sealed bids for rental have been
opened, all money tendered by the applicant, except the filing
fee, shall be refunded.  If the request is received after sealed
bids for rental have been opened, and if the applicant is
awarded the bid, then unless the applicant accepts the offered
lease, all money tendered shall be forfeited to the agency,
unless otherwise approved by the director for good cause
shown.

R850-27-600.  Operations Notification and Plan.
1.  At least 60 days prior to the commencement of any

surface disturbance, drilling, or other operations, lessee shall
submit a plan of operations to the agency in accordance with
the terms and conditions required by the agency, as set forth
in R850-24-700.  Under no circumstance shall the lessee
commence operations without a plan of operation approved

by the agency
2.  The agency shall require the lessee to meet agency

reclamation requirements as set forth in R850-24-700.

KEY:  geothermal steam, lease provisions, administrative
procedures, plan of operations
April 1, 2005 53C-1-302(1)(a)(ii)

53C-2-201(1)(a)
53C-2-402(1)
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R865.  Tax Commission, Auditing.
R865-16R.  Severance Tax.
R865-16R-1.  Valuation of Metalliferous Minerals for
Severance Tax Purposes Pursuant to Utah Code Ann.
Section 59-5-203.

A.  Gross proceeds under Section 59-5-203 means the
total consideration received by the taxpayer for the sale of
metals or metalliferous minerals, including premiums,
bonuses, subsidies, or non-cash consideration, with no
deductions.

B.  The authority for market prices under Subsection 59-
5-203(1)(b) shall be an average daily price in U.S. markets, as
listed in Metals Week or other market listing, for the quarter
in which the products are consumed or shipped out of state.
The taxpayer is responsible for calculating average daily price
for each tax quarter from the market listing.

C.  Valuation of metals or metalliferous minerals under
Section 59-5-203(1)(c) and (1)(d) shall be determined as
follows:

1.  The gross value of ore shall equal the unit value of
the first marketable product multiplied by the ratio of direct
mining costs and divided by the total direct costs of mining,
processing, and manufacturing to produce the first marketable
product.  This value is then multiplied by the recoverable
units of the first marketable product contained in ores or
concentrates.  This gross value of ore is then reduced by the
exemption provided for in 59-5-202(3) and in turn multiplied
by the statutory rate of 80 percent to find the taxable value of
ore.

2.  Direct mining costs shall be those costs, including
royalty payments, attributable to the extraction of minerals
from their naturally occurring environment and transportation
to the point of processing, use, or sale.

3.  First marketable product means the first product or
group of products produced by the taxpayer in the form or
condition in which the product or products are first sold in
significant quantities by the taxpayer or by others in the
taxpayer's marketing area, provided that the metals or
metalliferous mineral products are sold under a bona fide
contract of sale between unaffiliated parties.

D.  If the first marketable product is an ore or
concentrate, an alternative method of valuation under this
subsection may be used upon the mutual consent of the Tax
Commission and the taxpayer.  Under the alternative method,
the gross value of metals or concentrates shall equal the unit
value of the first marketable product multiplied by the
recoverable units of metal or metalliferous minerals in ore or
concentrates produced by the taxpayer during the tax period.
The gross value of metals or concentrates is then reduced by
the exemption provided for in 59-5-202(3) and in turn
multiplied by the statutory rate for the applicable metal to find
the taxable value of ore.

E.  If a sale of metals or metalliferous minerals between
affiliated companies is not a bona fide sale because the value
received is not proportionate to the fair market value of the
metals or metalliferous minerals, the minerals shall be valued
using the methods described in B., C., and D. above, in that
order.

KEY:  taxation, mineral resources
April 23, 1996 59-5-203
Notice of Continuation March 8, 2005
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R994.  Workforce Services, Workforce Information and
Payment Services.
R994-201.  Definition of Terms in Employment Security
Act.
R994-201-101.  General Definitions and Acronyms.

These definitions are in addition to those defined in
Section 35A-4-201.

(1)  "Act" means the Utah Employment Security Act, and
amendments thereto.

(2)  "ALJ" means Administrative Law Judge.
(3)  "Appeals Unit" means the Division of Adjudication.
(4)  "Board" means the Workforce Appeals Board.
(5)  Bona Fide Employment.
"Bona fide employment" is work that was an authentic

employer-employee relationship entered into in good faith
without fraud or deceit rather than an arrangement or report of
non-existent work calculated to overcome a disqualification.

(6)  Burden of Proof.
The person or party with the burden of proof has the

initial responsibility to show that the fact at issue is worthy of
belief.  Burden of proof requires proof by a preponderance of
the evidence.

(7)  Calendar Quarter.
"Calendar quarter" means the period of three consecutive

calendar months ending on March 31, June 30, September 30,
or December 31.

(8)  Claimant.
"Claimant" is an individual who has filed the necessary

documents to apply for unemployment insurance benefits.
(9)  Covered Employment.
"Covered employment" is employment subject to a state

or federal unemployment insurance laws, including laws
pertaining to railroad unemployment and active military duty,
which can be used to establish monetary eligibility for
unemployment insurance benefits.  Active military duty in a
full time branch of the US military service can be used, even
if the duty was for less than 90 days, if the claimant was
released under honorable conditions.  National Guard or
Reserve wages may be used only if the claimant has
completed 90 consecutive days of active duty and if the
claimant was released under honorable conditions.

(10)  Department.
"Department" means the Department of Workforce

Services.
(11)  Employment Center.
"Employment Center" means an office operated by the

Department of Workforce Services.
(12)  Itinerant Service.
"Itinerant service" means a service maintained by the

Department of Workforce Services at specified intervals and
at designated outlying points within the jurisdiction of an
Employment Center.

(13)  Local Office.
"Local office" means the Employment Center of any

geographical area.
(14)  MBA means maximum benefit amount.
(15)  Person.
"Person" includes any governmental entity, individual,

corporation, partnership, or association.
(16)  Preponderance of Evidence.
A "preponderance of evidence" is evidence which is of

greater weight or more convincing than the evidence which is
offered in opposition to it, more convincing to the mind,
evidence that best accords with reason or probability.
Preponderance means more than weight; it denotes a
superiority of reliability.  Opportunity for knowledge,
information possessed and manner of testifying determines
the weight of testimony.

(17)  Separation.

"Separation" means curtailment of employment to the
extent that the individual meets the definition of
"unemployed" as stated in Subsection 35A-4-207(1) with
respect to any week.

(18)  Transitional Claim.
A claim that is filed effective the day after the prior

claim ends provided an eligible weekly claim was filed for the
last week of the prior claim.

(19)  WBA means weekly benefit amount.

KEY:  unemployment compensation, definitions
November 16, 2004 35A-4-201
Notice of Continuation May 23, 2003
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R994.  Workforce Services, Workforce Information and
Payment Services.
R994-204.  Included Employment.
R994-204-201.  General Definition.

The objective of Subsection 35A-4-204(2) is to explain
when employment is covered under Utah law if an individual
worked for one employer in more than one state.
Unemployment insurance programs in all states use the
parameters established in Section 35A-4-204.

R994-204-202.  Service Is Localized in this State.
The service is considered to be localized in Utah if it is

performed entirely within Utah.  The service is also
considered to be localized in Utah if performed both inside
and outside of Utah, but the service outside of Utah is
incidental to the service in Utah.  The service is incidental if it
is temporary or transitory in nature or consists of isolated
transactions.  The intent of the employer and employee will be
used to determine whether the service is incidental to the
service performed in Utah.

R994-204-203.  Service Is Not Localized in Any State.
(1)  If the service is not localized in any state but some of

the service is performed by the individual in Utah, the entire
service is covered in Utah if one of the following conditions
apply:

(a)  The Base of Operations is in Utah.
The individual's base of operations is in Utah.  The "base

of operations" is the place from which the employee starts
work and to which he customarily returns for instructions
from his employer, communications from customers, to
replenish stocks or materials, to repair equipment or to
perform any other function necessary in his trade or
profession.  The base of operations may be an individual's
residence.

(b)  The Place from Which Service is Controlled or
Directed is in Utah.

If the individual has no base of operations or he does not
perform any service in the state in which the base of
operations is located, it is necessary to determine if any
service is performed in the state from which the service is
controlled or directed.  The place from which the service is
controlled or directed is the place at which the basic authority
exists rather than the place at which a manager or foreman
supervises the service.

(c)  The Place of Residence is in Utah.
If the conditions in paragraphs a or b do not apply, it is

necessary to apply the test of residence.  Under this test, the
service is covered in Utah provided the individual lives in
Utah and performs some of his services in Utah.

(2)  If the conditions listed above do not apply, the
employer may elect to cover all of the individual's service in
one state.  This election must be made under the provisions
for reciprocal coverage arrangements Section 35A-4-106.

R994-204-204.  Outside Commissioned Salesmen Included.
(1)  General Definition.
Under certain conditions described in Subsection 35A-4-

204(2)(a)(i), services performed by an individual are in
covered employment, even though they would otherwise be
excluded under Subsection 35A-4-204(2)(i)(i)(B), the
"outside commissioned salesman exclusion."

(2)  Traveling or City Salesmen.
Services performed by salesmen excluded under

Subsection 35A-4-204(2)(i)(i)(B) are considered to be in
covered employment if ALL of the following conditions
apply:

(a)  The Salesman is Engaged on a Full-Time Basis.
A traveling or city salesman will be presumed to be

engaged on a full-time basis in any quarter in which he
devotes 80 percent or more of his working time and attention
to the solicitation of orders for one principal. For example, an
individual who works only 20 hours a week and spends 80
percent or more of that time working for one principal is
engaged on a full time basis.

(b)  The Salesman Solicits Orders From Wholesalers,
Retailers, Contractors or Operators of Hotels and Restaurants.

The salesman must solicit orders from certain types of
customers. Generally, the following types of customers are
not included: manufacturers, schools, hospitals, churches,
institutions, municipalities and state and federal governments.
However, a clearly identifiable and separate business carried
on through a unit of the school's or hospital's organization
such as a bookstore or gift shop WOULD BE included as a
"retailer." The salesman must solicit orders from the
following types of customers:

(i)  Wholesalers. Those who buy merchandise in
comparatively large quantities and sell such merchandise in
smaller quantities to jobbers, retailers, for the purpose of
resale.

(ii)  Retailers. Those who sell merchandise to the
ultimate consumers.

(iii)  Contractors. Those who, for a fixed price,
undertake the performance of work on an independent basis,
such as construction contractors and certain service
organizations. These include, among others, electrical,
plumbing, painting, building, window washing and delivery
service contractors.

(iv)  Operators of hotels, restaurants or other similar
establishments. The phrase "other similar establishments"
refers solely to establishments similar to hotels and
restaurants and usually is limited to establishments whose
primary function is the furnishing of food and/or lodging.

(c)  The Salesman Takes Orders for Merchandise for
Resale or Supplies Used in Business.

The orders the salesman is soliciting must be for
merchandise for resale or supplies for use in the customer's
business.

(i)  Merchandise for resale.  This includes goods, wares
and commodities which ordinarily are the objects of trade and
commerce and which are purchased for resale. This term
refers specifically to tangible materials which do not lose their
identities between the time of purchase and the time of resale.

(ii)  Supplies for use in the customer's business
operations.  This means principally articles consumed in
conducting or promoting the customers' businesses. Generally
the term "supplies" includes all tangible items which are not
"merchandise for resale" or capital items. Services such as
radio time, advertising space, etc., are intangible items and
not within the definition. However, calendars, advertising
novelties, etc., used by the advertiser in his business
constitute "supplies."

(d)  The Salesman Meets the Following Additional
Requirements.

(i)  The contract of service contemplates that
substantially all of the services are to be performed personally
by the individual.  This means that the services to which the
contract relates will not be delegated to any other person by
the individual who undertakes under the contract to perform
such services; and

(ii)  The individual does not have a substantial
investment in facilities used in connection with the
performance of his services. The facilities include equipment
and premises available for the work but does not include such
tools and equipment or clothing as are commonly provided by
employees; and

(iii)  The services are part of a continuing relationship
with the person for whom the services are performed.
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R994-204-205.  Domestic Service Included in Employment.
(1)  General Definition.
Section 35A-4-204(2)(k) shows when domestic services,

which are exempt under Subsection 35A-4-205(1)(f), become
subject employment.

(2)  $1000 in a Calendar Quarter.
Domestic service is in employment if performed after

December 31, 1977, in a private home, local college club or
local chapter of a college fraternity or sorority for a person
who paid cash remuneration of $1000 or more in a calendar
quarter in the current calendar year or the preceding calendar
year.

(3)  All Remuneration is Reportable.
Once the $1000 cash test is met, all remuneration

including cash and noncash payments such as board and room
are reportable as wages.

R994-204-301.  Independent Contractor - General
Definition.

In order for a personal service to be excluded under
Section 35A-4-204(3) of the Act, the service must be
performed by an individual who is customarily engaged in an
independently established trade, occupation, profession, or
business of the same nature as the services performed, and the
individual providing the services must be free from the
control and direction of the employer with respect to that
service.  Those individuals who wish to be classified as
independent contractors must clearly establish their status as
independent contractors by taking affirmative steps that
indicate an informed business decision has been made.

R994-204-302.  Procedure.
(1)  Section 35A-4-204(3) of the Act requires the

employer to establish the excluded nature of the services "to
the satisfaction of the Division".

(2)  If the issue of an individual's status arises out of a
claim for benefits, and there has been no prior status
determination or declaratory order, a determination will be
made on the basis of the best information available.

(3)  If the issue of the status of an individual or class of
workers arises out of an audit or request for declaratory order
and there is no claim for benefits, the Department shall
determine the status on the basis of the information presented
by the employer, the individual, or such other information as
the Department may gather through audit or investigation.  An
individual who is found to be an independent contractor by
reason of an audit or declaratory order is not permitted to
waive any right to unemployment benefits by filing a written
consent to the determination pursuant to Section 63-46b-
21(3)(b) while the service relationship with the employer
continues. Such written consent is in violation of Section
35A-4-103(1)(c)(ii) of the Employment Security Act.

(4)  If the issue of an individual's status arises out of a
claim for benefits and there has been a prior audit
determination or declaratory order determining that the
individual or class of workers to which the individual belongs
to be independent contractors, the Department will issue a
monetary determination excluding the claimant's earnings as
an independent contractor.  The claimant has ten (10) days to
protest the determination.

R994-204-303.  Factors for Determining Independent
Contractor Status.

(1)  Services will be excluded under Section 35A-4-312
if the service arrangement meets the requirements of that
section of the Act and this rule.  Special scrutiny of the facts
is required to assure that the form of a service arrangement
does not obscure the substance of the arrangement; that is,
whether the individual is independently established in a like

trade, occupation, profession or business and is free from
control and direction.  The factors listed in subsections
303(2)b) and 303(3)(b) of this section are exclusive, but are
intended only as aids in the analysis of the facts of each case.
The degree of importance of each factor varies depending on
the occupation and the factual context in which the service is
performed.  Some factors do not apply to certain occupations
and, therefore, should not be given any weight.

(2)  Independently Established.
(a)  An individual will be considered customarily

engaged in an independently established trade, occupation,
profession, or business if the individual is, at the time the
service is performed, regularly engaged in a trade, occupation,
profession, or business of the same nature as the service
performed, and the trade, occupation, profession, or business
is established independently of the alleged employer.  In other
words, an independently established trade, occupation,
profession, or business is created and exists apart from a
relationship with a particular employer and does not depend
on a relationship with any one employer for its continued
existence.

(b)  The following factors, if applicable, will be used as
aids in determining whether an individual is customarily
engaged in an independently established trade or business:

(i)  Separate Place of Business.  The individual has his
own place of business separate from that of the employer.

(ii)  Tools and Equipment.  The individual has a
substantial investment in the tools, equipment, or facilities
customarily required to perform the services.  "Tools of the
trade" such as those used by carpenters, mechanics, and other
trades or crafts, do not necessarily demonstrate independence.

(iii)  Other Clients.  The individual regularly performs
services of the same nature for other customers or clients and
is not required to work full time for the employer.

(iv)  PROFIT OR LOSS.  The individual is in a position
to realize a profit or loss through his independently
established business activity.

(v)  Advertising.  The individual advertises his services
in telephone directories, newspapers, magazines, or by other
methods clearly demonstrating that he holds himself out to
the public to perform the services.

(vi)  Licenses.  The individual has obtained any required
and customary business and trade or professional licenses.

(vii)  Business Tax Forms.  The individual files self-
employment and other business tax forms required by the
Internal Revenue Service and other tax agencies.

(c)  If an employer proves to the satisfaction of the
department that the individual is customarily engaged in an
independently established trade, occupation, profession or
business of the same nature as the service in question, there
will be a rebuttable presumption that the employer did not
have the right of or exercise direction or control over the
service.

(3)  Control and Direction.
(a)  When an employer retains the right to control and

direct the performance of a service, or actually exercises
control and direction over the individual who performs the
service, not only as to the result to be accomplished by the
work but also as to the manner and means by which that result
is to be accomplished, the individual is an employee of the
employer for the purposes of the Act.

(b)  The following factors, if applicable, will be used as
aids in determining whether an employer has the right of or
exercises control and direction over the service of an
individual:

(i)  Instructions.  An individual who is required to
comply with other persons' instructions about how the service
is to be performed is ordinarily an employee.  This factor is
present if the employer for whom the service is performed has
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the right to require compliance with the instructions.
(ii)  Training.  Training an individual by requiring an

experienced person to work with the individual, by
corresponding with the individual, by requiring the individual
to attend meetings, or by using other methods, indicates that
the employer for whom the service is performed expects the
service to be performed in a particular method or manner.

(iii)  Pace or Sequence.  A requirement that the service
must be provided at a pace or ordered sequence of duties
imposed by the employer indicates control or direction, but
the coordinating and scheduling of the services of more than
one service provider does not.

(iv)  Work on Employer's Premises.  A requirement that
the service be performed on the employer's premises generally
indicates that the employer for whom the service is performed
has retained a right to supervise and oversee the manner in
which the service is performed, especially if the service could
be performed elsewhere.

(v)  Personal Service.  A requirement that the service
must be performed personally and may not be assigned to
others generally indicates the right to control or direct the
manner in which the work is performed.

(vi)  Continuous Relationship.  A continuous service
relationship between the individual and the employer
indicates that an employer-employee relationship exists.  A
continuous relationship may exist where work is performed
regularly or at frequently recurring although irregular
intervals.  A continuous relationship generally does not exist
where the individual is contracted to complete specifically
identified projects, even though the service relationship may
extend over a significant period of time.

(vii)  Set Hours of Work.  The establishment of set hours
of work by the employer, or a requirement that the individual
must work full-time, indicates control.

(viii)  Method of Payment.  Payment by the hour, week,
or month generally points to an employer-employee
relationship, provided that this method of payment is not just
a convenient way of paying progress billings as part of a fixed
price agreed upon as the cost of a job.

R994-204-401.  Safe Haven - General Definition.
The Administrative Procedures Act, Section 63-46B-21,

permits any person to request that the Department issue a
declaratory order determining the applicability of the
Employment Security Act, a Commission rule, or order, to
specific circumstances. Specifically, an employer may request
a declaratory order determining the status of workers; that is,
are they employees or independent contractors. Declaratory
orders and audit findings determine only whether the
employer is liable to pay contributions on wages paid to the
workers in question. The "safe haven" provision provides a
means by which the employer may rely on official
determination of the Department pertaining to the
applicability of Section 35A-4-204(3) of the Act. The
provision allows the employer to obtain an official
determination for contributions purposes, while preserving
the worker's right to challenge that determination at a more
appropriate time, when the work relationship has ended and a
claim for benefits has been filed.

R994-204-402.  Procedure.
(1)  If the issue of the status of an individual or class of

workers arises out of an audit or request for declaratory order
and there is no claim for benefits pending at the time, the
Department shall determine the status on the basis of the
information presented by the employer, the individual, or
such other information as the Department may gather through
audit or investigation.

(2)  An individual whose status is determined as a result

of an audit or declaratory order shall not be permitted to file a
written consent to the determination pursuant to Section 63-
46B-21(3)(b) while the service relationship with the employer
continues, and the Department will consider such a consent to
be in violation of Section 35A-4-103(1)(c)(ii) of the
Employment Security Act.

(3)(i)  If the issue of an individual's status arises out of a
claim for benefits and there has been a prior audit
determination or declaratory order determining the status of
the individual or a class of workers to which the individual
belonged, the Department will issue a notice as part of the
monetary determination, denying use of the individual's
independent contractor earnings as wage credits for the base
period, on the basis of the prior status determination. The
individual may file a written protest of the determination
within 10 days after the local office has notified him of the
determination. Any protest will be referred to Central Office
Claims for review.

(ii)  Upon receipt of a protest filed under Section
402(3)(i), the Department will review the status of the
individual. On the basis of its review, the Department may
affirm the original determination or issue a new determination
if there has been a change of facts in the work relationship.
Either the individual or the employer may appeal the
Department's decision.

R994-204-403.  Employer Reliance on Official
Determination.

When an employer receives a declaratory order or other
official determination concluding that a worker or class of
workers appears to be customarily engaged in an
independently established trade, occupation, profession or
business of the same nature as that involved in the contract of
hire, and is free from the control and direction of the
employer, the employer shall have no liability to pay
unemployment contributions on compensation paid to the
worker, except as provided in Section 404 of this rule.

R994-204-404.  Effect of New Determination on Employer.
If a new determination by the Department, an

Administrative Law Judge, or the Workforce Appeals Board
holds that the status of an individual or class of workers to
which the individual belonged is that of employee for
purposes of the Employment Security Act, the employer shall
be liable to pay unemployment contributions on all wages
paid to workers in the class to which the individual belonged,
from the beginning of the calendar quarter in which the new
determination is made. In addition, the employer shall also be
liable to pay contributions on any wages used by a claimant
for purposes of establishing any claim for benefits affected by
the new determination.

KEY:  unemployment compensation, employment tests,
independent contractor*
November 18, 1996 35A-4-204
Notice of Continuation April 1, 2005



UAC (As of April 1, 2005) Printed:  June 14, 2005 Page 166

R994.  Workforce Services, Workforce Information and
Payment Services.
R994-205.  Exempt Employment.
R994-205-101f.  Domestic Service Excluded.

(1)  General Definition.
Subsection R994-205-101f defines domestic services

which are exempt under the Act, provided they are not
included under Subsection 35A-4-204(2)(k).

(2)  Domestic Service.
(a)  Services Which Are Domestic Services.
Domestic services include services of a household nature

in or about a private home, local college club, or local chapter
of a college fraternity or sorority, performed by individuals
including: cooks, maids, baby-sitters, handymen, gardeners,
and chauffeurs of automobiles for family use.  In order to be
exempted, the domestic services must be performed by an
individual in or about the private home, local college club, or
local chapter of a college fraternity or sorority of the person
employing him.

(b)  Services Which are Not Domestic Services.
Some examples of services which are not domestic

services are secretarial services performed in a private home
and services in relation to remodeling or building a private
home, local college club, or local chapter of a college
fraternity or sorority.

(3)  Private Home.
A private home is a fixed place of abode of an individual

or family; this may include a dwelling unit in an apartment
building or hotel.

(4)  Local College Club or Local Chapter of a College
Fraternity or Sorority.

A local college club does not include an alumni club or
chapter.

(5)  Services Not Exempt.
Services of a household nature if performed in or about

rooming or boarding houses, hotels, hospitals, commercial
offices or for home-owner's associations are not exempt.
Services not of a household nature, regardless of where
performed, are not exempt.

R994-205-102h.  Exempted Service:  Family Service.
(1)  General Definition.
Family service is exempt under the Act only if a required

family relationship exists between the employee and all
partners.  Services performed in the employ of a corporation
are not exempt.

(2)  Family Relationship Requirement.
(a)  One of the following relationships must exist for

family service to be exempt:
(i)  an individual employed by his or her spouse,
(ii)  a parent employed by his or her son or daughter,
(iii)  a child under the age of 21 employed by his or her

parent regardless of his marital status.
(b)  In the parent-child employment situation, the exempt

family relationship is met even if the child is an adopted child,
stepchild, or foster child; the foster child, however, must be
living with the foster parent.

(3)  Examples of Family Relationships Which Are or Are
Not Exempt.

A required family relationship, not necessarily the same
relationship, must exist between the employee and each
member of the employing unit.  Examples are:

(a)  A woman who is employed by a partnership
composed of her husband and her son is exempt from
"employment."

(b)  A woman who is employed by a partnership
composed of her husband and his brother is not exempt from
"employment" because the required family relationship
between the woman and her brother-in-law does not exist.

(c)  A man who is employed by a partnership composed
of his wife and his son-in-law is not exempt from
"employment" because the required family relationship
between the man and his son-in-law does not exist.

R994-205-103j.  Exempted Service:  Casual Labor.
(1)  General Definition.
Casual labor is exempt under the Act only if it is not in

the course of the employing unit's trade or business.  Casual
labor does not apply to domestic service exempt under
Subsection 35A-4-205(1)(f).

(2)  Casual Labor.
Services performed by an individual for an employing

unit is casual labor unless:
(a)  cash remuneration for such service is $50 or more in

a calendar quarter; and
(b)  the individual performs such service on each of 24

days during the calendar quarter or 24 days during the
preceding calendar quarter.

(3)  Not in the Course of the Employing Unit's Trade or
Business.

Services "not in the course of the employing unit's trade
or business" include services that do not promote or advance
the trade or business; for example, services performed in
connection with the employer's hobby or repairs to the
employer's private home.  Casual labor performed by an
individual for a property owner in regard to building or
remodeling the owner's home is exempt under Subsection
35A-4-205(1)(j).  Services for a corporation will always be in
the course of business.

R994-205-104n.  Exempted Service:  Commission
Insurance Agents.

(1)  General Definition.
"Employment" does not include services performed as an

insurance agent if remuneration for such services is solely by
way of commission.

(2)  Services Performed as an Insurance Agent.
Services performed by an individual as an insurance

agent are exempt if ALL SUCH services are paid solely by
way of commission.  For example, if this individual works for
an insurance company both as an insurance agent and an
accountant, is paid for services as an insurance agent by way
of commission and paid a salary for the accounting services,
the commissions are excluded from employment and the
salary for the accounting services is included.  If the payment
for all services including commissions and salary, is for the
same pay period, the "included and excluded service"
provision of Subsection 35A-4-205(2) must be applied.

(3)  Solely by Way of Commission.
(a)  If any part of the remuneration for services as an

insurance agent is a salary, all of these services are considered
to be employment and the total remuneration (salary and
commission) is included.

(b)  If the individual performing services as an insurance
agent is guaranteed a minimum salary for any pay period in
which his commissions are less than the guaranteed
minimum, his earnings are included when he is paid the
guaranteed salary.  In any pay period in which his
commissions equal or exceed the guaranteed salary, his
earnings are considered to be solely by way of commission
and are excluded.

(c)  If the individual performing services as an insurance
agent is given advances against future commissions and he is
required to repay any advances which exceed the
commissions, the advances against future commissions are
considered to be remuneration solely by way of commission
and are excluded.
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R994-205-105r.  Exempted Service:  Real Estate Agents.
(1)  General Definition.
"Employment" does not include services as a licensed

real estate agent if remuneration for such services is solely by
way of commission.

(2)  Services Performed as a Licensed Real Estate Agent.
Services performed by an individual as a licensed real

estate agent are exempt if ALL services performed are paid
solely by way of commission.  For example, if this individual
works for a real estate company both as a real estate agent and
an accountant, is paid for services as a real estate agent by
way of commission and paid a salary for the accounting
services, the commissions are excluded from employment and
the salary for the accounting services is included.  If the
payment for all services including commissions and salary, is
for the same pay period, the "included and excluded service"
provision of Subsection 35A-4-205(2) must be applied.

(3)  Solely by Way of Commission.
(a)  If any part of the remuneration for services as a real

estate agent is a salary, all of these services are considered to
be employment and the total remuneration including salary
and commission is included.

(b) If the individual performing services as a real estate
agent is guaranteed a minimum salary for any pay period in
which his commissions are less than the guaranteed minimum,
his earnings are included when he is paid the guaranteed
salary.  In any pay period in which his commissions equal or
exceed the guaranteed salary, his earnings are considered to
be solely by way of commission and are excluded.

(c)  If the individual performing services as a real estate
agent is given advances against future commissions and he is
required to repay any advances which exceed the
commissions, the advances against future commissions are
considered to be remuneration solely by way of commission
and are excluded.

R994-205-201.  Included and Excluded Service.
(1)  General Definition.
When some of an individual's services performed for the

person employing him during a pay period are included and
some excluded from employment, all the services are
considered to be included or excluded for that pay period.
Whether all the services are considered to be included or
excluded depends on the time spent in each activity.

(2)  Time Spent in a Pay Period.
(a)  If 50% or more of an individual's time in the employ

of a particular person is spent in performing services which
constitute employment, all the services are considered to be
employment.

(b)  This 50% test must be applied to each pay period.
An individual could have all services performed by him
included in one period and excluded in another.

(3)  Employer Must Verify Time Spent.
In order to have all services performed by an individual

excluded, the employer must show to the satisfaction of the
Department that less than 50% of the time spent in any pay
period is for services which constitute employment.

(4)  Pay Period.
Subsection 35A-4-205(2) does not apply if there is no

regular pay period, the pay period covers more than 31
consecutive days or there are separate pay periods for the
included and excluded services.

KEY:  unemployment compensation, employment tests
1990 35A-4-205
Notice of Continuation April 1, 2005
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R994.  Workforce Services, Workforce Information and
Payment Services.
R994-206.  Agricultural Labor.
R994-206-101.  General Definition.

(1)  Subsection 35A-4-206 defines the term "agricultural
labor."  Generally, agricultural labor is exempt under
Subsection 35A-4-205(1)(e) of the Act unless it is covered
under Subsection 35A-4-204(2)(j).  Subsection 35A-4-
204(2)(j) covers larger agricultural employers based on wages
paid or number of individuals employed.

(2)  Definition of Terms.
The terms used in Section R994-206-101 are defined as

follows:
(a)  Agricultural Commodities.
Agricultural commodities include livestock, bees,

poultry, fur-bearing animals, wildlife and all crops such as
fruits, nuts, vegetables, grains and other commodities grown
in the soil or other growth mediums for use or profit.

(b)  Horticultural Commodities.
Horticultural commodities are flowers and nursery

products such as sod, fruit trees, shade trees, Christmas trees,
ornamental plants and shrubs.

(c)  Raising and Harvesting.
Raising includes:  planting the seeds, watering or

irrigating, applying insecticide or fertilizer and otherwise
caring for the commodity prior to harvesting.  In regard to
livestock, bees, poultry, fur-bearing animals and wildlife,
raising includes: caring for, feeding, shearing, breeding,
training and management.  Harvesting includes: picking,
cutting, threshing, shucking corn, baling hay, and hulling
nuts.  Horticultural commodities are harvested when they are
made available for sale.

(d)  Farm.
A farm is any place used mainly for raising agricultural

or horticultural commodities such as a ranch, orchard,
nursery, greenhouse or other similar structure.

(3)  Agricultural Labor.
"Agricultural labor" means any service performed in any

one of the following:
(a)  On a farm, in the employ of any person in

connection with:
(i)  cultivating the soil, which includes plowing,

dragging and fertilizing, or
(ii)  raising or harvesting any agricultural or horticultural

commodity.
(b)  In the employ of the owner or operation of a farm, if

the major part of the service is performed on a farm, in
connection with:

(i)  the operation, management, conservation,
improvement, or maintenance of the farm and its tools and
equipment (this includes clearing land, leveling land, selling
agricultural commodities raised by the operator and services
performed by painters, mechanics, farm supervisors and
bookkeepers, provided the individual is not an employee of
another firm hired by the farm operator.); or

(ii)  salvaging timber or clearing land of brush or other
debris left by a hurricane, storm, flood or other natural
disaster.

(c)  In the employ of any person in connection with:
(i)  the production or harvesting of agricultural

commodities defined in the Federal Agricultural Marketing
Act, Title 7 USC Section 1621 et seq.  (These commodities
are limited to crude gum also known as oleoresin, from a
living tree and gum spirits of turpentine and gum rosin
processed from crude gum by the original producer of the
crude gum.); or

(ii)  the ginning of cotton; or
(iii)  the operation or maintenance of ditches, canals,

reservoirs or water ways if not owned or operated for profit

and used primarily for farming purposes.
(d)  In the employ of the operator of a farm or group of

operators of farms who produce more than one-half of the
commodity and perform services with respect to such
commodity in its unmanufactured state in:

(i)  handling, planting, drying, packing, packaging,
processing, freezing, grading, or storing the commodity;
however, services performed in connection with commercial
canning or commercial freezing do not constitute agricultural
labor; or

(ii)  delivery to storage or to market or to a carrier for
transportation to market of the commodity.  However,
services performed in connection with any agricultural or
horticultural commodity after its delivery to a terminal market
for distribution for consumption or in connection with the
wholesaling and retailing of the commodity do not constitute
agricultural labor.  The selling activity, however, is
agricultural when it is performed on the farm.

(4)  Examples of the Application of the Definition of
Agricultural Labor.

(a)  Raising and Selling.
Services in connection with raising agricultural or

horticultural commodities are agricultural labor.  However, if
this business also sells the commodity, the selling activity is
not agricultural labor unless performed on the farm.

(b)  Agricultural Labor Included and Excluded Services.
If the same individual performs both agricultural and

nonagricultural labor, his entire service will be considered to
be agricultural labor if 50% or more of his time in a pay
period was spent in agricultural labor.  For reference see
Subsection 35A-4-205(2).

(c)  Poultry Hatchery.
Poultry hatchery services are agricultural labor provided

they are performed on the farm or in the employ of a farm
operator or group of operators who produced more than one-
half the eggs.  Services for a commercial hatchery that is not
part of a farm that raises poultry are not agricultural labor.

(d)  Raising Livestock.
Raising livestock and related activities performed on a

farm are agricultural labor.  Services in connection with
livestock held, cared for and fed in a feed lot over an
extended period of time to make an appreciable weight
increase are agricultural labor.  However, operating a stable
or stud farm where no animals are raised is not agricultural
labor.  Services in connection with racing horses, using
livestock in rodeos, exhibiting livestock and training livestock
for these purposes are not agricultural labor when not
performed on the farm where the animals were raised.

(e)  Forestry, Lumbering and Landscaping.
Services performed in forestry, lumbering and

landscaping are not agricultural labor.

KEY:  unemployment compensation, employment tests
1990 35A-4-206
Notice of Continuation April 1, 2005
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R994.  Workforce Services, Workforce Information and
Payment Services.
R994-401.  Payment of Benefits.
R994-401-101.  Payment of Benefits.

Eligibility is established and benefits are paid on a
weekly basis.  The week starts on Sunday and ends on
Saturday.  Benefits do not become due until the end of the
week for which benefits are claimed.

R994-401-201.  Weekly Benefit Amount (WBA),
Maximum Benefit Amount (MBA), and Monetary
Determination.

(1)  The formulas for determining the WBA and the
MBA are found in Section 35A-4-401.

(2)  The wages used to determine the WBA and the
MBA are limited to wages reported to the Department by base
period employers and verifiable wages paid by additional base
period employers reported by the claimant in the initial claim.
If an employer does not report wages and the claimant can
verify wages from that employer, those wages may be
included.

(3)  The Department will send the claimant a "Notice of
Monetary Determination."  The notice will inform the
claimant of the WBA, MBA, and the wages used to determine
the claimant's monetary eligibility.  The notice will also
inform the claimant of his or her right to appeal the monetary
determination.  The claimant must notify the Department of
any errors in the monetary determination.  The time limit for
notifying the Department of any errors or for appealing a
monetary determination is the same as filing an appeal from
an initial Department determination and is governed by rules
R994-508-102 through R994-508-104.

(4)  The monetary determination is based on the wages
actually paid during the base period regardless of when the
work was performed.

(5)  To be monetarily eligible, a claimant must have
earned base period wages of 1 and 1/2 times the high quarter
wages and also meet a minimum dollar amount as established
by the monetary base period wage requirement as defined in
Section 35A-4-201.

(6)  If a claimant is not monetarily eligible under the 1
and 1/2 times requirement in paragraph (5) of this section, but
meets the monetary base period wage requirement, the
claimant can still be eligible under this section if the claimant
had earnings of at least five percent of the "monetary base
period requirement for insured work," as defined in
Subsection 35A-4-201(17), in each of at least 20 weeks
during the base period.  The earnings must be for work
performed during each of the 20 weeks, all of which must fall
within the base period, regardless of when the claimant
received payment for the work.  The requirement that the
claimant show work and earnings in 20 weeks is only met if
the claimant was paid wages as defined by the definition of
"wages paid" in R994-401-202.

(7)  The dollar amount for each of the 20 weeks required
to establish eligibility will be determined by the monetary
base period requirement for insured work in effect for the
calendar year in which the initial claim is filed even if some or
all of the 20 weeks are in a different calendar year.

(8)  If the claimant is determined monetarily ineligible
under the 1 and 1/2 times standard, it is the claimant's
responsibility to show 20 weeks of covered employment
which meet the minimum dollar amount.  Acceptable proof of
covered employment includes:

(a)  appropriately dated check stubs issued by the
employer;

(b)  a written statement from the employer showing dates
of employment and the amount of earnings for each week;

(c)  time cards;

(d)  canceled payroll checks; or
(e)  personal or business records kept in the normal

course of employment that would substantiate work and
earnings.

(9)  An employer's potential liability is based on its
proportion of the claimant's base period wages.  Employers
will be informed of the wages used in determining a
claimant's monetary entitlement, the employer's potential
liability for benefits costs, and the right to and time limitation
for requesting relief of charges or a correction to wages.  A
contributory employer is given a notice of all benefit costs
each quarter and has the opportunity to report any errors or
omissions to the Department at that time as well.  The
quarterly notices give the employer 30 days to advise the
Department of any corrections, as provided in Subsection
35A-4-306(3).

(10)  A party failing to file a timely appeal or protest
may lose its right to have the monetary determination
corrected.  An untimely appeal or protest may be considered
if the party had good cause, as defined in R994-508-104.

(11)  The Department may revise the monetary
determination after the expiration of the appeal time if there
has been a mistake as to the facts or the revision would be
substantial and required by fairness for a party who did not
have access to the information and therefore could not have
reasonably filed a timely appeal.  The decision to revise a
monetary determination after the appeal time has expired is
discretionary with the Department.

R994-401-202.  Wages Used to Determine Monetary
Eligibility.

(1)  "Wages paid" include those wages actually received
by the worker and wages constructively paid, provided the
employer's liability for payment has become unconditionally
established.  Wages are considered constructively paid, for
the purposes of this section, on the earliest of: the next regular
pay day in accordance with the employer's customary
payment practices, the day required by contractual agreement,
or as required by state law.

(2)  Quarterly wages are all wages paid or constructively
paid during a quarter regardless of when those wages are
earned.  Bonus or lump sum payments which do not meet the
definition of vacation and severance pay in R994-405-701 et
seq, made within the quarter which were not due on any
specific day shall be treated as wages paid during the quarter
in which the payment is made unless a request is made by the
claimant for apportionment to the calendar quarters in which
the remuneration was earned.  Any such request must be
received by the Department within ten days of the issuance of
the monetary determination as provided by Subsection 35A-
4-401(7).

R994-401-203.  Retirement or Disability Retirement
Income.

(1)  A claimant's WBA is reduced by 100 percent of any
retirement benefits, social security, pension, or disability
retirement pay (referred to collectively in this section as
"retirement benefits" or "retirement pay") received by the
claimant.  Except, for social security retirement benefits, the
reduction is 50 percent for claims with an effective date on or
after July 4, 2004, and on or before July 2, 2006.  The
payments must be:

(a)  from a plan contributed to by a base-period
employer.  Payments made by the employer for whom the
claimant did not work during the benefit year are not counted.
Social security payments are counted if a base period
employer contributed to social security even if the social
security payment is not based on employment during the base
period;
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(b)  based on prior employment and the claimant
qualifies because of age, length of service, disability, or any
combination of these criteria.  Disability payments must be
based, at least in part, by length of service.  Savings plans
such as a 401(k) or IRA should not be used to reduce the
WBA Payments from workers' compensation for temporary
disability, black lung disability income, and benefits from the
Department of Veterans Affairs are not counted because the
amount of the payment is based on disability and not on
length of service.  Payments received as a spouse or
beneficiary are not counted.  That portion of retirement
benefits payable to a claimant's former spouse is not counted
if the paying entity pays the former spouse directly and it is
pursuant to court order or a signed, stipulated agreement in
accordance with the law;

(c)  periodic and not made in a lump sum.  Lump sum
payments, even if drawn from the employer's contributions to
a fund established for the purpose of retirement, are not
treated as severance pay under Subsection 35A-4-405(7); and

(d)  payable during the benefit year.  A claimant's WBA
is not reduced if the claimant is eligible for, but not receiving,
retirement income.  However, if the claimant subsequently
receives a retroactive payment of retirement benefits which, if
received during the time unemployment insurance claims
were filed, would have resulted in a reduced payment, an
overpayment will be established.  The period of time the
payment represents, not the time of the receipt, is the
determining factor.  An assumption that a claimant is entitled
to receive a pension, even if correct, is not sufficient basis to
recompute the WBA.  However, if a claimant has applied for
a pension and expects to be determined eligible for a specific
amount attributable to weeks when Unemployment Insurance
benefits are payable, and the claimant is only awaiting receipt
of those payments, a reduction of the claimant's WBA will be
made.

(2)  A claimant who could be eligible for a retirement
income, but chooses not to apply until after the
Unemployment Insurance benefits have been paid, will be at
fault for any overpayment resulting from a retroactive
payment of retirement benefits.

(3)  The formula for recomputation of the MBA in the
event a claimant begins receiving retirement income after the
beginning of the benefit year is found in Subsection 35A-4-
401(2)(d).

R994-401-301.  Partial Payments - General Definition.
(1)  A claimant's earnings that are equal to or less than

30 percent of the WBA will not result in a reduction of the
WBA.  The claimant's gross weekly earnings over 30 percent
of the WBA will be deducted dollar for dollar from the WBA
in the week in which it was earned.  A claimant who earns
less than the WBA and files a claim may be credited with a
waiting week, or paid a partial payment.  A claimant who
earns equal to or more than the WBA will not be credited
with a waiting week nor be eligible for any partial payment
for that week.

(2)  All work and earnings must be reported on a weekly
basis.  For example, when an otherwise eligible claimant is
required to report income from a farm, and is paid one day of
holiday pay and then accepts a one-day temporary job, the
work and earnings from all three sources must be reported.

(3)  Earnings are reportable in the week the work is
performed which may be different from the week payment is
received.  If a claimant receives payment for commission
sales, or other periodic earnings, the income must be
attributed to, and reported in, the week when the work was
performed.

(4)  Reportable earnings which a claimant must report on
the weekly claim include any and all wages, remuneration, or

compensation for services even if the employer is not required
to pay contributions on these wages.

R994-401-302.  Liability of Part-time Concurrent
Reimbursable Employers.

(1)  If the claimant worked concurrently for two or more
employers during the base period and is separated from one
or more of these employers, but continues in the regular part-
time work with a reimbursable employer, that nonseparating
employer will not be liable for benefit costs provided;

(a)  the claimant earned wages from a nonseparating
employer within seven days prior to the date when the claim
was filed,

(b)  the claimant is not working on an "on call" basis,
(c)  the number of hours of work has not been reduced,

and
(d)  the employer makes a request that it not be held

liable for benefit costs within ten days of the first notification
of the employer's potential liability.

(2) The claimant's WBA will be determined on the basis
of the total base period employment and earnings, however,
earnings from the part-time reimbursable employer will be
excluded from the calculation of the MBA.

(3)  If the claimant is later separated from this employer
within the benefit year or the claimant's hours of work are
reduced below the customary number of hours worked during
the base period, the reimbursable employer will be liable to
pay the proportionate amount of benefit payments paid
thereafter.  A new monetary determination can also be made
at the request of the claimant and would include all base
period wages.  The effective date of the revised monetary
determination will be the first day of the week in which the
request is made.

R994-401-303.  Income The Claimant must Report While
Receiving Unemployment Benefits.

(1)  All payments whether an hourly wage, salary, or
commission paid for the performance of any service shall be
reportable unless specifically identified as an exception in
R994-401-304 or R994-401-305.

(2)  Gratuities or tips paid directly to an employee by a
customer or the employer for a service provided are
reportable.

R994-401-304.  Income Which May Be Reportable Under
Certain Circumstances.

(1)  A bonus paid as a direct result of past performance
of service for a specific period prior to the separation is not
reportable with respect to any week after the separation.  A
bonus is a payment given to an employee in addition to usual
wages.  If the payment is made contingent upon termination it
will be considered a severance payment.  Payments given at
the time of separation that are based on years of service will
also be considered severance payments.  Severance payments
are reportable in accordance with Subsection 35A-4-405(7).

(2)  If a claimant is hired to start working on a certain
day and the work is not available as of that date but the
employer puts the claimant on the payroll as of that date, the
claimant is considered employed and those wages are
reportable.

(3)  Any payment made in consideration of training that
is required by the employer is considered to be reportable
income unless shown to be:

(a)  expenses necessary for school, for example, tuition,
fees, and books;

(b)  travel expenses;
(c)  actual costs for room and board where costs are

created as a necessary expense for the schooling; and
(d) the payments are exempt from income tax liability.
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(4)  If a claimant is being paid under a contract for the
express purpose of being available to an employer, and there
are limits placed upon the individual either as to how much
earnings, if any, may be earned while receiving these
payments, or on the time the individual must hold himself or
herself available to the employer, the payment is considered
reportable income.

(5)  Any payments in kind are reportable, including the
cash value for meals, lodging, or other payment unless the
meals and lodging are excluded from the definition of wages
by the Internal Revenue Service as under the following
conditions:

(a)  Meals that are furnished:
(i)  on the business premises of the employer;
(ii)  for the convenience of the employer;
(iii)  without charge for substantial non-compensatory

business reasons, not for the purpose of additional
compensation.  Substantial noncompensatory business
reasons will be limited to meals which are provided:

(A)  to have employees available for emergency call;
(B)  to have employees with restricted lunch periods;
(C)  because adequate eating facilities are not otherwise

available.
(b)  Lodging that is furnished:
(i)  on the business premises of the employer;
(ii)  as a condition of employment;
(iii)  for the convenience of the employer, for example,

to have an employee available for call at any time.
(6)  Pensions that do not meet the criteria in R994-401-

203 are not reportable income.

R994-401-305.  Income a Claimant is not Required to
Report While Receiving Unemployment Benefits.

Payments which are received for reasons other than the
performance of a service are not reportable income.  Some
examples are:

(1)  Payments from corporate stocks and bonds;
(2)  Public service in lieu of payment of fines;
(3)  Fees paid for jury duty or as witness fees will be

considered reimbursement for expenses;
(4)  Amounts paid specifically, either as an advance or

reimbursement, for bona fide, ordinary, and necessary
expenses incurred or reasonably expected to be incurred in the
business of the employer.  If an accounting by the employee is
not required by the employer for actual expenses, the
Department shall not require itemization;

(5)  Payments specifically identifiable as not being
provided for the rendering of service will not be considered
wages including grants, public or private assistance or other
support payments;

(6)  Money or other considerations which are normally
provided as a matter of course to immediate family members;

(7)  Income from investments;
(8)  Disability or permanent impairment awards under

the Workers' Compensation Act; and,
(9)  Payment attributable to the value of any equipment

owned by the claimant and necessary for the performance of
the job.  If there is no contract of hire or the contract does not
delineate what portion is payable for the equipment, the
Department will determine the claimant's wages based on the
prevailing wage for similar work under comparable
conditions.

KEY:  unemployment compensation, benefits
November 16, 2004 35A-4-401(1)
Notice of Continuation May 23, 2002 35A-4-401(2)

35A-4-401(3)
35A-4-401(6)
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R994.  Workforce Services, Workforce Information and
Payment Services.
R994-403.  Claim for Benefits.
R994-403-101a.  Filing a New Claim.

(1)  A new claim for unemployment benefits is made by
filing with the Department of Workforce Services Claims
Center.  A new claim can be filed by telephone, completing an
application at the Department's web site, or as otherwise
instructed by the Department.

(2)  The effective date of a new claim for benefits is the
Sunday immediately preceding the date the claim is filed,
provided the claimant did not work full-time during that
week, or is not entitled to earnings equal to or in excess of the
WBA for that week.  A claim for benefits can only be made
effective for a prior week if the claimant can establish good
cause for late filing in accordance with R994-403-106a.

(3)  When a claimant files a new claim during the last
week of a quarter and has worked less than full-time for that
week, the Department will make the claim effective that week
if it is advantageous to the claimant, even if the claimant has
earnings for that week that are equal to or in excess of the
WBA.

(4)  Wages used to establish eligibility for a claim cannot
be used on a subsequent claim.

R994-403-102a.  Cancellation of Claim.
(1)  Once a weekly claim has been filed and the claimant

has been deemed monetarily eligible, the claim is considered
to have been established, even if no payment has been made
or waiting week credit granted.  The claim then remains
established for 52 weeks during which time another regular
claim may not be filed against the state of Utah unless the
claim is canceled.

(2)  A claim may be canceled if the claimant requests that
the claim be canceled and one of the following circumstances
can be shown:

(a)  no weekly claims have been filed;
(b)  cancellation is requested prior to the issuance of the

monetary determination;
(c)  the request is made within the same time period

permitted for an appeal of the monetary determination and the
claimant returns any benefits that have been paid;

(d)  the claimant had earnings, severance, or vacation
payments equal to or greater than the WBA applicable to all
weeks for which claims were filed;

(e)  the claimant meets the eligibility requirements for
filing a new claim following a disqualification due to a strike
in accordance with the requalifying provisions of Subsection
35A-4-405(4)(c);

(f)  the claimant meets the requirements for cancellation
established under the provisions for combined wage claims in
R994-106-107; or

(g)  the claimant has filed an unemployment
compensation for ex-military (UCX) claim, and it is
determined the claimant does not have wage credits under
Title 5, chapter 85, U.S. Code.

R994-403-103a.  Reopening a Claim.
(1)  A claim for benefits is considered "closed" when a

claimant reports four consecutive weeks of earnings equal to
or in excess of the WBA or does not file a weekly claim
within 27 days from the last week filed. In those
circumstances, the claimant must reopen the claim before
benefits can be paid.

(2)  A claimant may reopen the claim any time during the
52-week period after first filing by contacting the Claims
Center.  The effective date of the reopened claim will be the
Sunday immediately preceding the date the claimant requests
reopening unless good cause is established for failure to

request reopening during a prior week in accordance with
R994-403-106a.

R994-403-104g.  Using Unused Wages for a Subsequent
Claim.

(1)  A claimant may have sufficient wage credits to
monetarily qualify for a subsequent claim without intervening
employment.

(2)  Before payment can be made on a subsequent claim
using those unused wages, each of the following elements
must be satisfied:

(a)  the claimant must have performed work in covered
employment after the effective date of the original claim, but
not necessarily during the benefit year of the original claim;

(b)  actual services must have been performed.
Vacation, severance pay, or a bonus cannot be used to
requalify;

(c)  the claimant must have earnings from covered
employment, as defined in R994-201-101(9), equal to at least
six times the WBA of the original or subsequent claim,
whichever is lower;

(d)  the claimant must have actually received benefits
during the preceding benefit year; and

(e)  benefits will not be paid under Subsection 35A-4-
403(1)(g) from the effective date of the claim and continuing
until the week the claimant provides proof of covered
employment equal to at least six times the WBA.

R994-403-105a.  Filing Weekly Claims.
(1)  Claims must be filed on a weekly basis.  For

unemployment benefit purposes, the week begins at 12:01
a.m. on Sunday and ends at midnight on Saturday.  The
claimant is the only person who is authorized to file weekly
claims.  The responsibility for filing weekly claims cannot be
delegated to another person.

(2)  Each weekly claim should be filed as soon as
possible after the Saturday week ending date.  If the claim has
not been closed, the Department will allow 20 days after the
week ending date to file a timely claim.  A weekly claim filed
21 or more calendar days after the week ending date will be
denied unless good cause for late filing is established in
accordance with R994-403-106a.

R994-403-106a.  Good Cause for Late Filing.
(1)  Claims must be filed timely to insure prompt,

accurate payment of benefits.  Untimely claims are
susceptible to errors and deprive the Department of its
responsibility to monitor eligibility.  Benefits may be paid if it
is determined that the claimant had good cause for not filing
in a timely manner.

(2)  The claimant has the burden to establish good cause
by competent evidence.  Good cause is limited to
circumstances where it is shown that the reasons for the delay
in filing were due to circumstances beyond the claimant's
control or were compelling and reasonable.  Some reasons for
good cause for late filing may raise other eligibility issues.
Some examples that may establish good cause for late filing
are:

(a)  a crisis of several days duration that interrupts the
normal routine during the time the claim should be filed;

(b)  hospitalization or incarceration; or
(c)  coercion or intimidation exercised by the employer

to prevent the prompt filing of a claim.
(3)  The Department is the only acceptable source of

information about unemployment benefits.  Relying on
inaccurate advice from friends, relatives, other claimants or
similar sources does not constitute good cause.

(4)  Good cause for late filing cannot extend beyond 65
weeks from the filing date of the initial claim.
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R994-403-107b.  Registration, Workshops, Deferrals -
General Definition.

(1)  A claimant must register for work with the
Department, unless, at the discretion of the Department,
registration is waived or deferred.

(2)  The Department may require attendance at
workshops designed to assist claimants in obtaining
employment.

(3)  Failure, without good cause, to comply with the
requirements of Subsections (1) and (2) of this section may
result in a denial of benefits.  The claimant has the burden to
establish good cause through competent evidence.  Good
cause is limited to circumstances where it is shown that the
failure to comply was due to circumstances beyond the
control of the claimant or which were compelling and
reasonable. The proof of inability to register or report may
raise an able or available issue.

(4)  The denial of benefits begins with the week the
claimant failed to comply and ends with the week the claimant
contacts the Department and complies by either registering for
work, reporting as required, or scheduling an appointment to
attend the next available workshop or conference.  The denial
can be waived if the Department determines the claimant
complied within a reasonable amount of time.

R994-403-108b.  Deferral of Work Registration and Work
Search.

(1)  The Department may elect to defer the work
registration and work search requirements.  A claimant placed
in a deferred status is not required to actively seek work but
must meet all other availability requirements of the act.
Deferrals are generally limited to the following circumstances:

(a)  Labor Disputes.
A claimant who is unemployed due to a labor dispute

may be deferred while an eligibility determination under
Subsection 35A-4-405(4) is pending.  If benefits are allowed,
the claimant must register for work immediately.

(b)  Union Attachment.
A claimant who is a union member in good standing, is

on the out-of-work list, or is otherwise eligible for a job
referral by the union, and has earned at least half of his or her
base period earnings through the union, may be eligible for a
deferral.  If a deferral is granted to a union member, it shall
not be extended beyond the mid-point of the claim unless the
claimant can demonstrate a reasonable expectation of
obtaining employment through the union.

(c)  Employer Attachment.
A claimant who has an attachment to a prior employer

and a date of recall within ten weeks of filing or reopening a
claim may have the work registration requirement deferred to
the expected date of recall.  The deferral should not extend
longer than ten weeks.

(d)  Three Week Deferral.
A claimant who accepts a definite offer of full-time work

to begin within three weeks, shall be deferred for that period.
(e)  Seasonal.
A claimant may be deferred when, due to seasonal

factors, work is not available in the claimant's primary base
period occupation and other suitable work is not available in
the area.

(2)  Deferrals cannot be granted if prohibited by state or
federal law for certain benefit programs.

R994-403-109b.  Profiled Claimants.
(1)  The Department will identify individuals who are

likely to exhaust unemployment benefits through a profiling
system and require that they participate in reemployment
services.  These services may include job search workshops,
job placement services, counseling, testing, and assessment.

(2)  In order to avoid disqualification for failure to
participate in reemployment services, the claimant must show
good cause for nonparticipation.  Good cause for
nonparticipation is established if the claimant can show:

(a)  completion of equivalent services within the 12
month period immediately preceding the date the claimant is
scheduled for reemployment services; or

(b)  that the failure to participate was reasonable or
beyond the claimant's control.

(3)  Failure to participate in reemployment services
without good cause will result in a denial of benefits
beginning with the week the claimant refuses or fails to attend
scheduled services and continuing until the week the claimant
contacts the Employment Center to arrange participation in
the required reemployment service.

(4)  Some reasons for good cause for nonparticipation
may raise other eligibility issues.

R994-403-110c.  Able and Available - General Definition.
(1)  The primary obligation of the claimant is to become

reemployed.  A claimant may meet all of the other eligibility
criteria but, if the claimant cannot demonstrate ability,
availability, and an active good faith effort to obtain work,
benefits cannot be allowed.

(2)  A claimant must be attached to the labor force,
which means the claimant can have no encumbrances to the
immediate acceptance of full-time work.  The claimant must:

(a)  be actively engaged in a good faith effort to obtain
employment; and

(b)  have the necessary means to become employed
including tools, transportation, licenses, and childcare if
necessary.

(3)  The continued unemployment must be due to the
lack of suitable job opportunities.

(4)  The only exception to the requirement that a
claimant actively seek work is if the Department has approved
schooling under Section 35A-4-403(2) and the claimant
meets the requirements of R994-403-107b.

(5)  The only exception to the requirements that the
claimant be able to work and actively seeking full-time work
are that the claimant meets the requirements of R994-403-
111c(5).

R994-403-111c.  Able.
(1)  The claimant must have no physical or mental health

limitation which would preclude immediate acceptance of
full-time work.  A recent history of employment is one
indication of a claimant's ability to work.  If there has been a
change in the claimant's physical or mental capacity since his
or her last employment, there is a presumption of inability to
work which the claimant must overcome by competent
evidence.  The claimant must show that there is a reasonable
likelihood that jobs exist which the claimant is capable of
performing before unemployment insurance benefits can be
allowed.  Pregnancy is treated the same as other physical
limitations.

(2)  For purposes of determining weekly eligibility for
benefits, it is presumed a claimant who is not able to work
more than one-half the normal workweek will be considered
not able to perform full-time work.  The normal workweek
means the normal workweek in the claimant's occupation.  A
claimant will be denied under this section for any week in
which the claimant refuses suitable work due to an inability to
work, regardless of the length of time the claimant is unable
to work.

(a)  Past Work History.
Benefits will not be denied solely on the basis of a

physical or mental health limitation if the claimant earned
base period wages while working with the limitation and is:
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(i)  willing to accept any work within his or her ability;
(ii)  actively seeking work consistent with the limitation;

and
(iii)  otherwise eligible.
Under these circumstances, the unemployment is

considered to be due to a lack of employment opportunities
and not due to an inability to work.

(b)  Medical Verification.
When an individual has a physical or mental health

limitation, medical information from a competent health care
provider is one form of evidence used to determine the
claimant's ability to work.  The provider's opinion is
presumed to be an accurate reflection of the claimant's ability
to work, however, the provider's opinion may be overcome by
other competent evidence.  The Department will determine if
medical verification is required.

(3)  Temporary Disability.
(a)  Employer Attached.
A claimant is not eligible for benefits if the claimant is

not able to work at his or her regular job due to a temporary
disability and the employer has agreed to allow the claimant
to return to the job when he or she is able to work.  In this
case, the claimant's unemployment is due to an inability to
work rather than lack of available work.  The claimant is not
eligible for benefits even if there is other work the claimant is
capable of performing with the disability.  If a claimant is
precluded from working due to Federal Aviation
Administration regulations because of pregnancy, and the
employer has agreed to allow the claimant to return to the job,
the claimant is considered to be on a medical leave of absence
and is not eligible for benefits.

(b)  No Employer Attachment.
If the claimant has been separated from employment with

no expectation of being allowed to return when he or she is
again able to work, or the temporary disability occurred after
becoming unemployed, benefits may be allowed even though
the claimant cannot work in his or her regular occupation if
the claimant can show there is work the claimant is capable of
performing and for which the claimant reasonably could be
hired.  The claimant must also meet other eligibility
requirements including making an active work search.

(4)  Hospitalization.
A claimant is unable to work if hospitalized unless the

hospitalization is on an out-patient basis or the claimant is in
a rehabilitation center or care facility and there is independent
verification that the claimant is not restricted from
immediately working full-time.  Immediately following
hospitalization, a rebuttable presumption of physical inability
continues to exist for the period of time needed for
recuperation.

(5)  Workers' Compensation.
(a)  Compensation for Lost Wages.
A claimant is not eligible for unemployment benefits

while receiving temporary total disability workers'
compensation benefits.

(b)  Subsequent Awards.
The Department may require that a claimant who is

receiving permanent partial disability benefits from workers'
compensation show that he or she is able and available for
full-time work and can reasonably expect to obtain full-time
work even with the disability.

(c)  Workers' compensation disability payments are not
reportable as wages.

(6)  Physical or Mental Health Limitation.
(a)  A claimant who is not able to work full-time due to a

physical or mental health limitation, may be considered
eligible under this rule if:

(i)  the claimant's base period employment was limited to
part-time because of the claimant's physical or mental health

limitations;
(ii)  the claimant's prior part-time work was substantial.

Substantial is defined as at least 50 percent of the hours
customarily worked in the claimant's occupation;

(iii)  the claimant is able to work at least as many hours
as he or she worked prior to becoming unemployed;

(iv)  there is work available which the claimant is
capable of performing; and

(v)  the claimant is making an active work search.
(b)  The Department may require that the claimant

establish ability by competent evidence.

R994-403-112c.  Available.
(1)  General Requirement.
The claimant must be available for full-time work.  Any

restrictions on availability, such as lack of transportation,
domestic problems, school attendance, military obligations,
church or civic activities, whether self-imposed or beyond the
control of the claimant, lessen the claimant's opportunities to
obtain suitable full-time work.

(2)  Activities Which Affect Availability.
It is not the intent of the act to subsidize activities which

interfere with immediate reemployment.  A claimant is not
considered available for work if the claimant is involved in
any activity which cannot be immediately abandoned or
interrupted so that the claimant can seek and accept full-time
work.

(a)  Activities Which May Result in a Denial of Benefits.
For purposes of establishing weekly eligibility for

benefits, a claimant who is engaged in an activity for more
than half the normal workweek that would prevent the
claimant from working, is presumed to be unavailable and
therefore ineligible for benefits.  The normal workweek
means the normal workweek in the claimant's occupation.
This presumption can be overcome by a showing that the
activity did not preclude the immediate acceptance of full-
time work, referrals to work, contacts from the Department, or
an active search for work.  When a claimant is away from his
or her residence but has made arrangements to be contacted
and can return quickly enough to respond to any opportunity
for work, the presumption of unavailability may be overcome.
The conclusion of unavailability can also be overcome in the
following circumstances:

(i)  Travel Which is Necessary to Seek Work.
(A)  Benefits will not be denied if the claimant is

required to travel to seek, apply for, or accept work within the
United States or in a foreign country where the claimant has
authorization to work and where there is a reciprocal
agreement.  The trip itself must be for the purpose of
obtaining work.  There is a rebuttable presumption that the
claimant is not available for work when the trip is extended to
accommodate the claimant's personal needs or interests, and
the extension is for more than one-half of the workweek.

(B)  Unemployment benefits cannot be paid to a
claimant located in a foreign country unless the claimant has
authorization to work there and there is a reciprocal
agreement concerning the payment of unemployment benefits
with that foreign country.  An exception to this general rule is
that a claimant who travels to a foreign country for the
express purpose of applying for employment and is out of the
United States for two consecutive weeks or less is eligible for
those weeks provided the claimant can prove he or she has a
legal right to work in that country.  A claimant who is out of
the United States for more than two weeks is not eligible for
benefits for any of the weeks.

(ii)  Definite Offer of Work or Recall.
If the claimant has accepted a definite offer of full-time

employment or has a date of recall to begin within three
weeks, the claimant does not have to demonstrate further
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availability and is not required to seek other work.  Because
the statute requires that a claimant be able to work, if a
claimant is unable to work for more than one-half of any week
due to illness or hospitalization, benefits will be denied.

(iii)  Jury Duty or Court Attendance.
Jury duty or court attendance is a public duty required by

law and a claimant will not be denied benefits if he or she is
unavailable because of a lawfully issued summons to appear
as a witness or to serve on a jury unless the claimant:

(A)  is a party to the action;
(B)  had employment which he or she was unable to

continue or accept because of the court service; or
(C)  refused or delayed an offer of suitable employment

because of the court service.
The time spent in court service is not a personal service

performed under a contract of hire and therefore is not
considered employment.

(b)  Activities Which Will Result in a Denial of Benefits.
(i)  Refusal of Work.
When a claimant refuses any suitable work, the claimant

is considered unavailable.  Even though the claimant had
valid reasons for not accepting the work, benefits will not be
allowed for the week or weeks in which the work was
available. Benefits are also denied when a claimant fails to be
available for job referrals or a call to return to work under
reasonable conditions consistent with a previously established
work relationship.  This includes referral attempts from a
temporary employment service, a school district for substitute
teaching, or any other employer for which work is "on-call."

(ii)  Failure to Perform All Work During the Week of
Separation.

(A)  Benefits will be denied for the week in which
separation from employment occurs if the claimant's
unemployment was caused because the claimant was not able
or available to do his or her work.  In this circumstance, there
is a presumption of continued inability or unavailability and
an indefinite disqualification will be assessed until there is
proof of a change in the conditions or circumstances.

(B)  If the claimant was absent from work during the last
week of employment and the claimant was not paid for the
day or days of absence, benefits will be denied for that week.
The claimant will be denied benefits under this section
regardless of the length of the absence.

(3)  Hours of Availability.
(a)  Full-Time.
Except as provided in R994-403-111c(5), in order to

meet the availability requirement, a claimant must be ready
and willing to immediately accept full-time work.  Full-time
work generally means 40 hours a week but may vary due to
customary practices in an occupation.  If the claimant was last
employed less than full-time, there is a rebuttable
presumption that the claimant continues to be available for
only part-time work.

(b)  Other Than Normal Work Hours.
If the claimant worked other than normal work hours and

the work schedule was adjusted to accommodate the claimant,
the claimant cannot continue to limit his or her hours of
availability even if the claimant was working 40 hours or
more.  The claimant must be available for full-time work
during normal work hours as is customary for the industry.

(4)  Wage Restrictions.
(a)  No claimant will be expected, as a condition of

eligibility, to accept a wage that is less than the state or
federal minimum wage, whichever is applicable, or a wage
that is substantially less favorable to the claimant than
prevailing wages for similar work in the locality.  Benefits
cannot be allowed if the claimant is restricting himself or
herself to a wage that is not available.

(b)  A claimant must be given a reasonable time to seek

work that will preserve his or her earning potential.  At the
time of filing an initial claim, or at the time of reopening a
claim following a period of employment, the claimant may
restrict his or her wage requirement to the highest wage
earned during or subsequent to the base period and prior to
filing the claim or the highest wage available in the locality
for the claimant's occupation, whichever is lower, but only if
there is a reasonable expectation that work can be obtained at
that wage.

(i)  After a claimant has received1/3 of the maximum
benefit amount (MBA) for his or her regular claim, the
claimant must accept any wage that is equal to or greater than
the lowest wage earned during the base period, as long as that
wage is consistent with the prevailing wage standard.

(ii)  After a claimant has received 2/3 of the MBA for his
or her regular claim, the claimant must be willing to accept
the prevailing wage in the locality for work in any base period
occupation.

(c)  Exception for Deferred Claimants.
The provisions of this section do not apply to those

claimants who qualify for deferrals under Subsection 35A-4-
403(1)(b) and R994-403-202 during the period of deferral.

(5)  Type of Work.
(a)  One of the purposes of the unemployment insurance

program is to help a claimant preserve his or her highest skill
by providing unemployment benefits so the claimant can find
work similar to what the claimant had prior to becoming
unemployed.  A skill is defined as a marketable ability
developed over an extended period of time by training or
experience which could be lost if not used.  It is not the intent
of the program to subsidize individuals who are limiting their
availability because of a desire to improve their employment
status.

(i)  At the time of filing an initial claim or reopening a
claim following a period of employment, a claimant may
restrict availability to the highest skilled employment
performed during or subsequent to the base period provided
the claimant has a reasonable expectation of obtaining that
type of work.  A claimant who is not willing to accept
employment consistent with work performed during or
subsequent to the base period must show a compelling reason
for that restriction in order to be considered available for
work.

(ii)  After the claimant has received 1/3 of the MBA for
his or her regular claim, the claimant must be willing to
accept work in any of the occupations in which the claimant
worked during the base period.

(iii)  After the claimant has received 2/3 of the MBA for
his or her regular claim, the claimant must be willing to
accept any work that he or she can reasonably perform
consistent with the claimant's past experience, training, and
skills.

(b)  Contract Obligation.
If a claimant is restricted due to a contractual obligation

from competing with a former employer or accepting
employment in the claimant's regular occupation, the claimant
is not eligible for benefits unless the claimant can show that
he or she:

(i)  is actively seeking work outside the restrictions of
the noncompete contract;

(ii)  has the skills and/or training necessary to obtain that
work; and

(iii)  can reasonably expect to obtain that employment.
(6)  Employer/Occupational Requirements.
If the claimant does not have the license or special

equipment required for the type of work the claimant wants to
obtain, the claimant cannot be considered available for work
unless the claimant is actively seeking other types of work
and has a reasonable expectation of obtaining that work.
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(7)  Temporary Availability.
When an individual is limited to temporary work because

of anticipated military service, school attendance, travel,
church service, relocation, a reasonable expectation of recall
to a former employer for which the claimant is not in deferral
status, or any other anticipated restriction on the claimant's
future availability, availability is only established if the
claimant is willing to accept and is actively seeking temporary
work.  The claimant must also show there is a realistic
expectation that there is temporary work in the claimant's
occupation, otherwise the claimant may be required to accept
temporary work in another occupation.  Evidence of a genuine
desire to obtain temporary work may be shown by registration
with and willingness to accept work with temporary
employment services.

(8)  Distance to Work.
(a)  Customary Commuting Patterns.
A claimant must show reasonable access to public or

private transportation, and a willingness to commute within
customary commuting patterns for the occupation and
community.

(b)  Removal to a Locality of Limited Work
Opportunities.

A claimant who moves from an area where there are
substantial work opportunities to an area of limited work
opportunities must demonstrate that the new locale has work
for which the claimant is qualified and which the claimant is
willing to perform.  If the work is so limited in the new locale
that there is little expectation the claimant will become
reemployed, the continued unemployment is the result of the
move and not the failure of the labor market to provide
employment opportunities.  In that case, the claimant is
considered to have removed himself or herself from the labor
market and is no longer eligible for benefits.

(9)  School.
(a)  A claimant attending school who has not been

granted Department approval for a deferral must still meet all
requirements of being able and available for work and be
actively seeking work.  Areas that need to be examined when
making an eligibility determination with respect to a student
include reviewing a claimant's work history while attending
school, coupled with his or her efforts to secure full-time
work.  If the hours of school attendance conflict with the
claimant's established work schedule or with the customary
work schedule for the occupation in which the claimant is
seeking work, a rebuttable presumption is established that the
claimant is not available for full-time work and benefits will
generally be denied.  An announced willingness on the part of
a claimant to discontinue school attendance or change his or
her school schedule, if necessary, to accept work must be
weighed against the time already spent in school as well as the
financial loss the claimant may incur if he or she were to
withdraw.

(b)  A presumption of unavailability may also be raised if
a claimant moves, for the purpose of attending school, from
an area with substantial labor market to a labor market with
more limited opportunities.  In order to overcome this
presumption, the claimant must demonstrate there is full-time
work available in the new area which the claimant could
reasonably expect to obtain.

(10)  Employment of Youth.
Title 34, Chapter 23 of the Utah Code imposes

limitations on the number of hours youth under the age of 16
may work.  The following limitations do not apply if the
individual has received a high school diploma or is married.
Claimants under the age of 16 who do not provide proof of
meeting one of these exceptions are under the following
limitations whether or not in student status because they have
a legal obligation to attend school.  Youth under the age of 16

may not work:
(a)  during school hours except as authorized by the

proper school authorities;
(b)  before or after school in excess of 4 hours a day;
(c)  before 5:00 a.m. or after 9:30 p.m. on days preceding

school days;
(d)  in excess of 8 hours in any 24-hour period; or
(e)  more than 40 hours in any week.
(11)  Domestic Obligations.
When a claimant has an obligation to care for children or

other dependents, the claimant must show that arrangements
for the care of those individuals have been made for all hours
that are normally worked in the claimant's occupation and
must show a good faith, active work search effort.

R994-403-113c.  Work Search.
(1)  General Requirements.
A claimant must make an active, good faith effort to

secure employment each and every week for which benefits
are claimed.  Efforts to find work must be judged by the
standards of the occupation and the community.

(2)  Active.
An active effort to look for work is generally interpreted

to mean that each week a claimant should contact a minimum
of two employers not previously contacted unless the
claimant is otherwise directed by the Department.  Those
contacts should be made with employers that hire people in
the claimant's occupation or occupations for which the
claimant has work experience or would otherwise be qualified
and willing to accept employment.  Failure of a claimant to
make at least the minimum number of contacts creates a
rebuttable presumption that the claimant is not making an
active work search.  The claimant may overcome this
presumption by showing that he or she has pursued a job
development plan likely to result in employment.  A
claimant's job development activities for a specific week
should be considered in relation to the claimant's overall work
search efforts and the length of the claimant's unemployment.
Creating a job development plan and/or writing resumes may
be reasonable and acceptable activities during the first few
weeks of a claim, but may be insufficient after the claimant
has been unemployed for several weeks.

(3)  Good Faith.
Good faith efforts are defined as those methods which a

reasonable person, anxious to return to work, would make if
desirous of obtaining employment.  A good faith effort is not
necessarily established simply by making a specific number of
contacts to satisfy the Department requirement.

(4)  Union Attachment.
(a)  Union attachment is sufficient to meet the

requirements of an active work search if the claimant is
eligible for a deferral as established under Subsection 35A-4-
403(1)(b).

(b)  If the claimant is not in deferred status because the
claimant did not earn at least 50 percent of his or her base
period wage credits in employment as a union member, or the
deferral has ended, the claimant must meet the requirements
of an active, good faith work search by contacting employers
in addition to contacts with the union.  This work search is
required even though unions may have regulations and rules
which penalize members for making independent contacts to
try to find work or for accepting nonunion employment.

R994-403-114c.  Claimant's Obligation to Prove Weekly
Eligibility.

The claimant:
(1)  has the burden of proving that he or she is able,

available, and actively seeking full-time work:
(2)  must report any information that might affect
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eligibility;
(3)  must provide any information requested by the

Department which is required to establish eligibility; and
(4)  must keep a detailed record of the employers

contacted, as well as other activities that are likely to result in
employment for each week benefits are claimed.

R994-403-115c.  Period of Ineligibility.
(1)  Eligibility for benefits is established on a weekly

basis.  If the Department has determined that the claimant is
not able or available for work, and it appears the
circumstances will likely continue, an indefinite
disqualification will be assessed, and the claimant must
requalify by showing that he or she is able and available for
work.

(2)  If the Department has reason to believe a claimant
has not made a good faith effort to seek work, or the
Department is performing a routine audit of a claim, the
Department can only require that the claimant provide proof
of work search activities for the four weeks immediately
preceding the Department's request.  However, if the claimant
admits he or she did not complete the work search activities
required under this rule, the Department can disqualify a
claimant for more than four weeks.

(3)  The claimant will be disqualified for all weeks in
which it is discovered that the claimant was not able or
available to accept work without regard to the four-week
limitation.

R994-403-116e.  Eligibility Determinations: Obligation to
Provide Information.

(1)  The Department cannot make proper determinations
regarding eligibility unless the claimant and the employer
provide correct information in a timely manner.  Claimants
and employers therefore have a continuing obligation to
provide any and all information and verification which may
affect eligibility.

(2)  Providing incomplete or incorrect information will
be treated the same as a failure to provide information if the
incorrect or insufficient information results in an improper
decision with regard to the claimant's eligibility.

R994-403-117e.  Claimant's Responsibility.
(1)  The claimant must provide all of the following:
(a)  his or her correct name, social security number,

citizenship or alien status, address and date of birth;
(b)  the correct business name and address for each base

period employer and for each employer subsequent to the
base period;

(c)  information necessary to determine eligibility or
continuing eligibility as requested on the initial claim form, or
on any other Department form including work search
information.  This includes information requested through the
use of an interactive voice response system or the Internet;

(d)  the reasons for the job separation from base period
and subsequent employers when filing a new claim,
requalifying for a claim, or any time the claimant is separated
from employment during the benefit year.  The Department
may require a complete statement of the circumstances
precipitating the separation; and

(e)  any other information requested by the Department.
This includes requests for documentary evidence, written
statements, or oral requests.  Claimants are required to return
telephone calls when requested to do so by Department
employees.

(2)  Claimants are also required to report, at the time and
place designated, for an in-person interview with a
Department representative if so requested.

(3)  By filing a claim for benefits, the claimant has given

consent to the employer to release to the Department all
information necessary to determine eligibility even if the
information is confidential.

R994-403-118e.  Disqualification Periods if a Claimant
Fails to Provide Information.

(1)  A claimant is not eligible for benefits if the
Department does not have sufficient information to determine
eligibility.  A claimant who fails to provide necessary
information without good cause is disqualified from the
receipt of unemployment benefits until the information is
received by the Department.

(2)  If insufficient or incorrect information is provided
when the initial claim is filed, the disqualification will begin
with the effective date of the claim.

(3)  If a potentially disqualifying issue is identified as
part of the weekly certification process and the claimant fails
to provide the information requested by the Department, the
disqualification will begin with the Sunday of the week for
which eligibility could not be determined.

(4)  If insufficient or incorrect information is provided as
part of a review of payments already made, the
disqualification will begin with the week in which the
response to the Department's request for information is due.

(5)  The disqualification will continue through the
Saturday prior to the week in which the claimant provides the
information.

R994-403-119e.  Overpayments Resulting from a Failure
to Provide Information.

(1)  Any overpayment resulting from the claimant's
failure to provide information, or based on incorrect
information provided by the claimant, will be assessed as a
fault overpayment in accordance with Subsection 35A-4-
406(4) or as a fraud overpayment in accordance with
Subsection 35A-4-405(5).

(2)  Any overpayment resulting from the employer's
failure to provide information will be assessed as a nonfault
overpayment in accordance with Subsection 35A-4-406(5).

(3)  If more than one party was at fault in the creation of
an overpayment, the overpayment will be assessed as:

(a)  a fraud or fault overpayment if the claimant was
more at fault than the other parties; or

(b)  a nonfault overpayment if the employer and/or the
Department was more at fault, or if the parties were equally at
fault.

R994-403-120e.  Employer's Responsibility.
Employers must provide wage, employment, and

separation information and complete all forms and reports as
requested by the Department.  The employer also must return
telephone calls from Department employees in a timely
manner and answer all questions regarding wages,
employment, and separations.

R994-403-121e.  Penalty for the Employer's Failure to
Comply.

(1)  A claimant has the right to have a claim for benefits
resolved quickly and accurately.  An employer's failure to
provide information in a timely manner results in additional
expense and unnecessary delay.

(2)  If an employer fails to provide information in a
timely manner without good cause, the ALJ will determine on
appeal that the employer has relinquished its rights with
regard to the affected claim and is no longer a party in
interest.  The employer's appeal will be dismissed and the
employer is liable for benefits paid.

(3)  The ALJ may, in his or her discretion, choose to
exercise continuing jurisdiction with respect to the case and
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subpoena or call the employer and claimant as witnesses to
determine the claimant's eligibility.  If, after reaching the
merits, the ALJ determines to reverse the initial decision and
deny benefits, the employer is not eligible for relief of charges
resulting from benefits overpaid to the claimant prior to the
date of the ALJ's decision.

(4)  In determining whether to exercise discretion and
reach the merits, the ALJ may take into consideration:

(a)  the flagrancy of the refusal or failure to provide
complete and accurate information.  An employer's refusal to
provide information at the time of the initial Department
determination on the grounds that it wants to wait and present
its case before an ALJ, for instance, will be subject to the
most severe penalty;

(b)  whether or not the employer has failed to provide
complete and accurate information in the past or on more than
one case; and

(c)  whether the employer is represented by counsel or a
professional representative.  Counsel and professional
representatives are responsible for knowing Department rules
and are therefore held to a higher standard.

R994-403-122e.  Good Cause for Failure to Comply.
If the employer or claimant has good cause for failing to

provide the information in the time frame requested, no
disqualification or penalty will be assessed.  Good cause, as it
applies to this section of the rule, may be established if the
claimant or employer:

(1)  made reasonable attempts to provide the information
within the time frame requested, or

(2)  was prevented from complying due to circumstances
which were compelling or beyond their control.

R994-403-201.  Department Approval for School
Attendance - General Definition.

(1)  Unemployment insurance is not intended to
subsidize schooling.  However, it is recognized that training
may be a practical way to reduce chronic and persistent
unemployment due to a lack of work skills, job obsolescence
or foreign competition.  Even though the claimant is granted
Department approval, the claimant must still be able to work.
With Department approval, a claimant meets the availability
requirement based on his or her school attendance and
successful performance.  With the exception of very short-
term training, Department approval is intended for classroom
training as opposed to on-the-job training.  Department
approval is to be used selectively and judiciously.  It is not to
be used as a substitute for selective placement, job
development, on-the-job training, or other available programs.

(2)  If a claimant is ineligible under 35A-4-403(1)(c) due
to school attendance, Department approval will be considered.

(3)  Department approval will be granted when required
by state or federal law for specific training programs.

R994-403-202.  Qualifying Elements for Approval of
Training.

All of the following nine elements must be satisfied for a
claimant to qualify for Department approval of training.
Some of these elements will be waived or modified when
required by state or federal law for specific training programs.

(1)  The claimant's unemployment is chronic or
persistent, or likely to be chronic or persistent, due to any one
of the following three circumstances:

(a)  A lack of basic work skills.  A lack of basic work
skills may not be established unless a claimant:

(i)  has a history of repeated unemployment attributable
to lack of skills;

(ii)  has no recent history of employment earning a wage
substantially above the federal minimum wage;

(iii)  has had no formal training in occupational skills;
(iv)  does not have skills developed over an extended

period of time by training or experience; and
(v)  does not have a marketable degree from an

institution of higher learning; or
(b)  a change in the marketability of the claimant's skills

has resulted due to new technology, or major reductions
within an industry; or

(c)  inability to continue working in occupations using
the claimant's skills due to a verifiable, permanent physical or
emotional disability,

(2)  a claimant must have a reasonable expectation for
success as demonstrated by:

(a)  an aptitude for and interest in the work the claimant
is being trained to perform, or course of study the claimant is
pursuing; and

(b)  sufficient time and financial resources to complete
the training.

(3)  The training is provided by an institution approved
by the Department.

(4)  The training is not available except in school.  For
example, on-the-job training is not available to the claimant.

(5)  The length of time required to complete the training
should generally not extend beyond 18 months.

(6)  The training should generally be vocationally
oriented unless the claimant has no more than two terms,
quarters, semesters, or similar periods of academic training
necessary to obtain a degree.

(7)  There is a reasonable expectation of employment
following completion of the training.  Reasonable expectation
means the claimant will find a job using the skills and
education acquired while in training pursuant to a fair and
objective projection of job market conditions expected to
exist at the time of completion of the training.

(8)  A claimant did not leave work to attend school even
if the employer required the training for advancement or as a
condition of continuing employment.

(9)  The schooling is full-time, as defined by the training
facility.

R994-403-203.  Extensions of Department Approval.
Initial approval shall be granted, for the school term

beginning with the week in which the attendance began, or
the effective date of the claim, whichever is later. The
Department may extend the approval if the claimant
establishes proof of:

(1)  satisfactory attendance;
(2)  passing grades;
(3)  continuance of the same course of study and classes

originally approved; and
(4)  compliance with all other qualifying elements.

R994-403-204.  Availability Requirements When Approval
is Granted.

(1)  If Department approval is granted, the claimant will
be placed in deferred status once the training begins and will
not be required to register for work or to seek and accept
work.  The deferral also applies to break periods between
successive terms as long as the break period is four weeks or
less.  A claimant must make a work search prior to the onset
of training, even if the claimant has been advised that the
training has been approved.  Benefits will not be denied when
work is refused as satisfactory attendance and progress in
school serves as a substitute for the availability requirements
of the act.

(2)  Absences from school will not necessarily result in a
denial of benefits during those weeks the claimant can
demonstrate he or she is making up any missed school work
and is still making satisfactory progress in school.
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Satisfactory progress is defined as passing all classes with a
grade level sufficient to qualify for graduation, licensing, or
certification, as appropriate.

(3)  A disqualification will be effective with the week the
claimant knew or should have known he or she was not going
to receive a passing grade in any of his or her classes or was
otherwise not making satisfactory progress in school.  It is the
claimant's responsibility to immediately report any
information that may indicate a failure to maintain satisfactory
progress.

(4)  The claimant must attend school full-time as defined
by the educational institution.  If a claimant discontinues
school attendance, drops or changes any classes before the
end of the term, Department approval may be terminated
immediately.  However, discontinuing a class that does not
reduce the school credits below full-time status will not result
in the termination of Department approval.  Department
approval may be reinstated during any week a claimant
demonstrates, through appropriate verification, the claimant is
again attending class regularly and making satisfactory
progress.

(5)  Notwithstanding any other provisions of this section,
if the claimant was absent from school for more than one-half
of the workweek due to illness or hospitalization, the claimant
is considered to be unable to work and unemployment
benefits will be denied for that week.  A claimant has the
responsibility to report any sickness, injury, or other
circumstances that prevented him or her from attending
school.

(6)  A claimant is ineligible for Department approval if
the claimant is retaking a class that was originally taken while
receiving benefits under Department approval.  However, if
Department approval was denied during the time the course
was originally in progress, approval may be reinstated to
cover that portion of the course not previously subsidized if
the claimant can demonstrate satisfactory progress.

R994-403-205.  Short-Term Training.
Department approval may be granted even though a

claimant has marketable skills and does not meet the
requirements for Department approval as defined in R994-
403-202 if the entire course of training is no longer than eight
weeks and will enhance the claimant's employment prospects.
A claimant will not be granted a waiver for training that is
longer than eight weeks even if the claimant needs only eight
weeks or less to complete the training.  This is intended as a
one-time approval per benefit year and may not be extended
beyond eight weeks.

R994-403-301.  Requirements for Special Benefits.
Some benefit programs, including Extended Benefits,

have different availability and work search requirements.  The
rule governing work search for Extended Benefits is R994-
402.  Other special programs are governed by the act or
federal law.

KEY:  filing deadlines, registration, student eligibility,
unemployment compensation
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