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R23. Administrative Services, Facilities Construction and
Management.

R23-25. Administrative Rules Adjudicative Proceedings.
R23-25-1. Purpose.

(1) The Agency designates all agency action subject to the
scope and applicability of the Utah Administrative Procedures
Act, Section 63-46b-1 et seq. as informal proceedings.

(2) Pursuant to Section 63-46b-1(2)(g), all agency action
under the authority of the Utah Procurement Code, Section 63-
56-1 et seq., Administrative Rules R23-1, R23-2, R23-4, R23-
20 and R23-21 are not governed by the Administrative
Procedures Act. The exclusion provided by Section 63-46b-
1(2)(g) shall include all matters relating to the procurement of
supplies, services, construction, professional services such as
architects, engineers and project managers, debarment
proceedings, protest relating to the solicitation and award of
contracts and contract controversies based upon breach of
contract, mistake, misrepresentation, or other causes for
contractual modification or rescission, and all leasehold space
in real property to be occupied by the state or any department,
commission, institution or agency of the state as required
pursuant to Section 63A-5-204.

R23-25-2. Authority.

This rule is enacted in compliance with the Utah
Administrative Procedures Act, Section 63-46b-1, et seq. and
under the authority of the Utah State Building Board, Section
63A-5-101 and the Department of Administrative Services,
Division of Facilities Construction and Management, Section
63A-5-201 et seq.

R23-25-3. Definitions.

(1) The terms used in this rule are defined in Section 63-
46b-2.

(2) Agency means the Utah State Building Board and the
Division of Facilities Construction and Management.

R23-25-4. Procedure.

In compliance with Section 63-46b-5, the procedure for
informal adjudicative proceedings is as follows:

(1) The respondent to a notice of agency action or request
for agency action pursuant to Section 63-46b-3, shall file with
the agency an answer or responsive pleading to the allegations
contained in the notice of agency action or the request for
agency action, signed by the respondent or his representative,
within 30 days following receipt of the adverse party's pleading.
The response shall be filed with the agency and one copy shall
be sent by mail to each party. Failure to file a responsive
pleading without good cause may result in a default pursuant to
Section 63-46b-11.

(2) A hearing shall be provided to any party to the
proceeding requesting a hearing. A request for a hearing shall
be in writing and filed with the agency no later than ten days
following receipt of the adverse party's answer or responsive
pleading.

(3) In the hearing, the parties named in the notice of
agency action or in the request for agency action may be
represented by counsel and shall be permitted to testify, present
evidence and comment on the issues.

(4) Hearings will be held only after a timely notice has
been mailed to all parties.

(5) Discovery is prohibited, but the agency may issue
subpoenas or other orders to compel production of necessary
evidence. Each party to the proceeding will be responsible for
the appearance of its own witnesses.

(6) All parties shall have access to information contained
in the agency's files and to all materials and information
gathered in any investigation, to the extent permitted by law.

(7) Intervention is prohibited, except that intervention is

allowed where a Federal statute or rule requires that the state
permit intervention.

(8) All hearings shall be open to all parties.

(9) Within a reasonable time after the close of the hearing,
or after the party's failure to request a hearing within the time
prescribed by these rules, the presiding officer shall issue a
signed order in writing that states the following:

(a) The decision;

(b) The reasons for the decision;

(c) A notice of any right of administrative or judicial
review available to the parties; and

(d) The time limits for filing an appeal or requesting a
review.

(10) The presiding officer's order shall be based on the
facts appearing in the agency's files and on the facts presented
in evidence at any hearings.

(11) A copy of the presiding officer's order shall be
promptly mailed to each of the parties.

(12) All hearings shall be recorded at the agency's
expense. Any party, at his own expense, may have a reporter
approved by the agency prepare a transcript from the agency's
record of the hearing.

(13) Nothing in this section restricts or precludes any
investigative right or power given to an agency by another
statute.

R23-25-5. Agency Review.

Pursuant to the Utah Administrative Procedures Act,
Section 63-46b-12, the Agency does not enact a rule permitting
agency review.

Nothing contained in this Rule prohibits a party from filing
a petition for reconsideration pursuant to Utah Administrative
Procedures Act, Section 63-46b-13.

R23-25-6. Agency Rights and Remedies.

Agency reserves all rights, remedies and available
procedures under the Utah Administrative Procedures Act,
Section 63-46b-1, et seq., unless the reservation is in conflict
with the provisions of this Rule.

KEY: administrative law
1994
Notice of Continuation September 6, 2006
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R25. Administrative Services, Finance.
R25-2. Finance Adjudicative Proceedings.
R25-2-1. Informal Proceedings.

(1) All matters over which the division has jurisdiction and
which are subject to Section 63-46b-4 will be informal in nature
for purposes of adjudication. The division director or his
designee will preside over any proceeding.

(2)  Procedures Governing Informal Adjudicatory
Proceedings.

(a) No response need be filed to the notice of division
action or request for division action.

(b) The division shall hold a hearing only if a hearing is
required by statute, or is permitted by statute and a request for
hearing is made within ten days after receipt of the notice of
division action or request for division action.

(c) Only the parties named in the notice of division action
or request for division action will be permitted to testify, present
evidence, and comment on the issues.

(d) A hearing will be held only after timely notice of the
hearing has been given.

(e) No discovery, either compulsory or voluntary will be
permitted except that all parties to the action shall have access
to information contained in the division's files and investigatory
information and materials not restricted by law.

(f) No person, as defined in the Utah Administrative
Procedures Act, Subsection 63-46b-2(1)(g), may intervene in a
division action unless federal statute or rule requires the division
to permit intervention.

(g) Any hearing held under this rule is open to all parties.

(h) Within thirty days after the close of any hearing held
under this rule, or after the failure of a party to request a
hearing, the division director shall issue a written decision
stating the decision, the reasons for the decision, notice of right
of judicial review, and the time limits for filing an appeal to the
appropriate district court.

(1) The division director's decision shall be based on the
facts in the division file and if a hearing is held, the facts based
on evidence presented at the hearing.

(j) The division shall notify the parties of the division
order by promptly mailing a copy thereof to each at the address
indicated in the file.

(k) Whether a hearing is held or not, an order issued under
the provisions of this rule shall be the final order of the division
and may be appealed to the appropriate district court.

(3) Appeals regarding administrative offsets must be made
in writing and within 30 days of the date of receipt of a letter of
notification of an administrative offset and directed to the
Division of Finance, 2110 State Office Building, Salt Lake City,
Utah 84114.

(4) All other appeals must be made in writing and directed
to the Division of Finance, 2110 State Office Building, Salt
Lake City, Utah 84114.

KEY: government hearings, finance
1992 63-46b
Notice of Continuation September 25, 2006
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RS58. Agriculture and Food, Animal Industry.
R58-4. Use of Animal Drugs and Biologicals in the State of
Utah.
R58-4-1. Authority.

Promulgated under authority of Section 4-5-17 and 9 CFR
101, 102 and 103, January 1, 2006 edition.

R58-4-2. Manufacturing, Induction Specifications.

A. No person, firm, corporation, or other company shall
manufacture in this state or transport or introduce into the state,
in any manner, any virus or bacterial product carrying infective
agents of infectious, contagious, or communicable diseases of
domestic animals or poultry without first being licensed by
Biologics Division of United States Department of Agriculture
and Food-Animal Plant Health Inspection Service (USDA-
APHIS) and obtaining a written permit from the Commissioner
of Agriculture and Food.

R58-4-3. Registration Requirements.

Veterinary practitioners, or other persons, firms,
corporations, or manufacturers, except those licensed within the
State of Utah, engaged in the distribution or manufacture of
animal biologics, including diagnostic tests, carrying infective
agents, or inactivated agents, for the prevention, treatment or
control of contagious, infectious or communicable disease of
livestock shall register their names and receive written authority
from the Commissioner of Agriculture and Food.

KEY: disease control
August 15, 1997 4-5-2
Notice of Continuation August 15, 2006 4-5-17
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R70. Agriculture and Food, Regulatory Services.
R70-920. Packaging and Labeling of Commodities.
R70-920-1. Authority.

Promulgated under authority of Section 4-9-2.

R70-920-2. Adopted by Reference.

The Uniform Packaging and Labeling Regulation,
published in the National Institute of Standards and Technology
(NIST) Handbook 130, 2006 edition, is hereby adopted by the
department, and incorporated by reference within this rule.

KEY: inspections
July 2, 1997 4-9-2
Notice of Continuation August 29, 2006
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R70. Agriculture and Food, Regulatory Services.
R70-930. Method of Sale of Commodities.
R70-930-1. Authority.

Promulgated under authority of Section 4-9-2.

R70-930-2. Adopted by Reference.

Except as modified by the department, the Uniform
Regulation for the Method of Sale of Commodities as published
in the National Institute of Standards and Technology (NIST)
Handbook 130, 2006 edition, is hereby adopted by the
department, and incorporated by reference within this rule.

R70-930-3. Modifications.

1. Berries and small fruits - if sold by volume, shall have
the following capacities:

(a) Metric Capacities - 250 milliliters, 500 milliliters, or 1
liter.

(b) Inch-Pound Capacities - 1/2 dry pint, having a capacity
of 16.8 cubic inches and containing not less than six ounces; 1
dry pint, having a capacity of 33.6 cubic inches and containing
not less than twelve ounces; 1 dry quart having a capacity of
67.2 cubic inches and containing not less than twenty-four
ounces; except that weights used in the sale of red currants shall
be 21 ounces for quarts, 10.5 ounces for pints and 5.3 ounces for
half pints.

KEY: inspections
July 2, 1997 4-9-2
Notice of Continuation August 29, 2006
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R81. Alcoholic Beverage Control, Administration.
R81-2. State Stores.
R81-2-1. Special Orders of Liquor by Public.

(1) Purpose. A special order product is any product not
listed on the department's product/price list. This rule outlines
the procedures for accepting, processing, ordering and
disbursing special orders.

(2) Application of Rule.

(a) Any state store may process special order requests.

(b) Any individual may place a special order at any state
liquor store. Special orders may be placed by groups of
individuals, organizations, or retail licensees either at a state
liquor store or with the purchasing division of the department.
A special order shall be processed as follows:

(i) A special order form must be filled out and signed by
the customer for each special order product purchased. The
state liquor store shall forward the form to the department's
purchasing division.

(i) Special orders may be ordered only by the case, not by
the bottle. There is no handling fee on special orders.

(iii) Customers should be advised to allow at least two
months between processing and delivery of a special order.

(iv) Special orders for beer will be subject to availability
and according to the distributor's shipping criteria.

(v) If a group, organization, or retail licensee places a
special order, they may designate a particular package agency or
state store to which they want the special order items to be sent.
They shall include the name and telephone number of the
individual who will pick up and pay for the special order
product at that location.

(vi) A special order must include the product name and
distributor or shipper.

(vii) The department's special order buyer shall obtain a
retail bottle price and call the customer and/or state liquor store
for clearance to proceed with the order.

(viii) When the special order arrives, the package agency
or state store to which the special order has been sent shall
immediately notify the customer, and the customer shall pick up
the order as soon as possible after notification. The customer
shall pay for and pick up the entire special order. The package
agency or state store is not allowed to warehouse special ordered
products. All merchandise must be cleared from the system
before a reorder on that special order item is allowed.

(ix) Special orders may only be placed by customers. State
stores may not place a special order unrelated to a particular
customer as a means to sell unlisted products to the general
public.

(x) Special orders of beer, wine or spirits with lower prices
than quoted to the department on products handled by or similar
to products handled by the department will be allowed only on
two conditions:

(A) the department has the opportunity to purchase the
same product at the same price; or

(B) the individual, group of individuals, organization, or
retail licensee name is part of the design of the front label found
on the product.

R81-2-2. Liquor Returns, Refunds and Exchanges.

(1) Purpose. This rule establishes guidelines for accepting
liquor returns, refunds and exchanges.

(2) Application of Rule.

(a) Unsaleable Product. Unsaleable product includes
product that is spoiled, leaking, contains foreign matter, or is
otherwise defective. The department will accept for refund or
exchange liquor merchandise that is unsaleable subject to the
following conditions and restrictions:

(i) Returns of unsaleable merchandise are subject to
approval by the store manager to verify that the product is
indeed defective.

(i1) The product must be returned within a reasonable time
of the date of purchase. Discontinued products may not be
returned. Vintages of wine that are not currently being retailed
by the department may not be returned.

(iii) All returned product must have the state stamp
attached to each bottle.

(iv) No refunds shall be given for wines returned due to
spoilage such as corkiness, oxidation, and secondary
fermentation, or due to the customer's unfamiliarity with the
characteristics of the product. Such wines may only be
exchanged for another bottle of the same product. Wine will not
be accepted for refund or exchange if the return is a result of
improper extraction of the cork.

(b) Saleable Product. Store managers are authorized to
accept saleable returned merchandise from licensees, single
event permit holders, convention groups, and individual
customers, subject to the following conditions and restrictions:

(i) Returns of saleable merchandise are subject to approval
by the store manager. The customer may receive a refund or
exchange of product for the return. Large returns will be
accepted from licensees, single event permittees, convention
groups and other organizations only if prior arrangements have
been made with the store manager.

(ii) Returns should be made within a reasonable amount of
time from the date of purchase, and all returned merchandise
must be in good condition with a state stamp attached to every
bottle. Returns of $50.00 or more shall not be accepted without
areceipt. Therefore, it is necessary for cashiers to print a receipt
for all purchases of $50.00 or more. Signs should be posted at
each cash register informing customers of this requirement.
Merchandise shall be refunded at the price paid by the customer,
or the current price, whichever is lower.

(iii) Wine and beer, due to their perishable nature and
susceptibility to temperature changes, should be accepted back
with caution. These products can only be returned if the store
manager has personal knowledge of how they have been
handled and stored.

(iv) Ifthe total amount of the return is more than $500 the
store manager shall fill out a AReturned Merchandise
Acknowledgment Receipt@ (LQ-45), and submit a copy to the
office. A refund check will be processed at the office and
mailed to the customer. Customers need to be informed that it
generally takes three to six weeks to process payment.

(v) Ifthe total value of the returned merchandise is more
than $1,000, a 10% restocking fee shall be charged on the total
amount.

(c) Unreturnable Products. The following items may not
be returned:

(i) Alllimited item wines - wines that are available in very
limited quantities.

(i) Any products that have been chilled, over-heated, or
label-damaged.

(iii) Outdated (not listed on the department's product/price
list) and discontinued products.

(iv) Merchandise purchased by catering services.

(d) A cash register return receipt shall be completed for
each product return. The following information must be on the
receipt: the customer's name, address, telephone number,
driver's license number, and signature. The cashier must attach
the receipt to the cash register closing report.

R81-2-3. Warning Sign.
All state stores shall display in a prominent place a
"warning sign" as defined in these rules.

R81-2-4. Identification Guidelines to Purchase Liquor.
The department accepts only four forms ofidentification to

establish proof of age for the purchase of liquor by customers:
(1) A current valid driver's license that includes date of
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birth and has a picture affixed and is issued in this state under
Title 53, Chapter 3, Uniform Driver License Act, or in
accordance with the laws of another state;

(2) A current valid identification card that includes date of
birth and has a picture affixed issued by this state under Title 53,
Chapter 3, Part 8, Identification Card Act, or issued by another
state that is substantially similar to this state's identification
card;

(3) A current valid military identification card that
includes date of birth and has a picture affixed; or

(4) A current valid passport.

Ifaperson's age is still in question after presenting proofof
age, the department may require the person to also sign a
"statement of age" form as provided in 32A-1-303. The form
shall be filed alphabetically by the close of the business day, and
shall be maintained on file for a period of three years.

R81-2-5. Advertising.

The advertising or promotion of liquor products within
state stores is prohibited. An employee may inform the
customer as to the characteristics of a particular brand or type of
liquor, provided the information is linked to a comparison with
other brands or types.

R81-2-6. Refusal of Service.

An employee of the store may refuse to sell liquor to any
person whom the employee has reason to believe is purchasing
or attempting to purchase liquor in violation of Utah Alcoholic
Beverage Control laws. The employee may also detain the
person and hold the person's form of identification in a
reasonable manner and for a reasonable length of time for the
purpose of informing a peace officer of a suspected violation.

R81-2-7. Minors on Premises.

No person under the age of 21 years may enter a state
liquor store unless accompanied by a parent, legal guardian, or
spouse that is 21 years of age or older. Signs notifying the
public of this rule shall be posted in a prominent place on the
doors or windows of the state liquor store.

R81-2-8. Accepting Checks as Payment for Liquor.

(1) A state liquor store may accept a check as payment for
liquor from an individual customer only under the following
conditions:

(a) The check may be drawn only on a United States,
Canadian, Puerto Rican, or U.S. Virgin Islands financial
institution.

(b) The following must appear on the check:

(i) name (must be imprinted);

(i) address (if post office box, the full address must be
written in); and

(iii) telephone number (may be hand-written).

(c) The check must be made out to the Department of
Alcoholic Beverage Control, or D.A.B.C. (no two-party checks).

(d) The check must be made out for the exact amount of
the purchase.

(e) Anacceptable form of identification is required for any
check written over $50.00, and may be required at the discretion
of the cashier or store manager for any check written under
$50.00. Acceptable forms of identification include those listed
in R81-2-4.

(2) A state liquor store may accept a check as payment for
liquor from a licensee only under the following conditions:

(a) The check must be imprinted with the name of the
licensee's business, its business address, and its telephone
number.

(b) The check must be made out to the Department of
Alcoholic Beverage Control, or D.A.B.C. (no two-party checks).

(c) The check must be made out for the exact amount of

the purchase.

(3) A state liquor store may accept a business or company
check as payment for liquor only under the following
conditions:

(a) The check may be drawn only on a United States,
Canadian, Puerto Rican, or U.S. Virgin Islands financial
institution.

(b) The check must be imprinted with the name of the
business or company, its business address, and its telephone
number.

(c) The check must be made out to the Department of
Alcoholic Beverage Control, or D.A.B.C. (no two-party checks).

(d) The check must be made out for the exact amount of
the purchase.

(e) Further identification is not required.

(f) The department may place a maximum limit on the
total dollar amount in checks a business or company may tender
to the department in a 24 hour period.

(4) A state liquor store may accept a traveler's check as
payment for liquor under the following conditions:

(a) Traveler's checks shall be in "US Dollars".

(b) Each traveler's check shall have been previously signed
by the holder of the check at the issuing bank or company. The
check shall then be signed a second time in front of the DABC
store employee that is handling the sale. The store employee
shall compare the two signatures to verify that the signatures
match, and shall otherwise examine the check to verify its
validity.

(c) Traveler's checks shall be made out to the Department
of Alcoholic Beverage Control or "D.A.B.C."

(d) When accepting a traveler's check for $50.00 or more,
the store employee shall:

(1) call the issuing bank or company and receive an
authorization, and authorization number; and

(ii) check the identification of the customer. Acceptable
forms of identification include those listed in R81-2-4.

(e) On the upper, left hand corner of a traveler's check for
$50.00 or more, the employee shall write:

(i) the authorization number from the issuing bank or
company;

(ii) the type of identification used including expiration
date and individual's identification number; and

(iii) the store employee's initials.

R81-2-9. Accepting Credit Cards as Payment for Liquor.

(1) Purpose. This rule explains the procedures to be
followed by state liquor store employees in accepting credit
cards for the purchase of alcoholic beverages.

(2) Application of Rule.

(a) The owner of the credit card must furnish the cashier
with their actual credit card. No sale may be based on the
customer merely furnishing a credit card number, or another
person's credit card, including that of their spouse.

(b) The cashier shall examine the security features on the
card such as signature, account number, expiration date, and
hologram before accepting the card.

(c) The card must be signed by the card holder.

(d) If for any reason the credit card cannot be scanned, the
cashier shall hand-key the credit card number into the cash
register keyboard. If the transaction is approved, the cashier
shall imprint a copy of the credit card, and have the card holder
sign it.

(e) After the cashier scans or hand-keys a credit card, the
credit card company may approve or reject the transaction. A
rejection may indicate that the card has been stolen, the
customer's account is over-drawn, the card has expired, or some
other problem. The cashier may receive several messages from
the credit card company.

(i) If the message is "decline" or "card not accepted", the
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cashier should return the card to the customer, suggest another
form of payment, and suggest that the customer contact the
issuer of the card.

(i) If the message is "call" or "call hold", the store
employee should hold the card and either phone the credit card
company's voice authorization center for more information, or
enter a "code 10" request. The voice authorization center may
instruct that the card be confiscated. The card should then be
obtained only if it can be done by peaceful means, and if the
card holder voluntarily agrees to surrender the card. The "code
10" request will result in the credit card company researching
the status of the card and approving the transaction with a "yes"
or rejecting the transaction with a "no" prompt. At no time
should store employees put themselves at risk by confiscating a
credit card against the desires of the cardholder. Ifthe card can
be willingly surrendered and confiscated, the store employee
should destroy the card by cutting it in half lengthwise shortly
after leaving the customer's presence. The card pieces should
then be sent to the card owner's bank with a completed ABC
Department LQ-55 form having been filled out by a store
employee.

(f) Credit card receipts contain confidential information
that must be safeguarded. Cashiers should not throw the
receipts in the trash. State store managers and their employees
should consult their regional manager concerning proper storage
and disposal of receipts.

(g) Refunds, or exchanges of products of unequal value
that were purchased with a credit card, shall be handled by
crediting the customer's credit card account. The cash register
must be balanced by doing a return at the register.

(h) Licensee purchases may not be paid by credit card.
Licensee purchases may be only in cash or by check.

R81-2-10. State Store Hours.

(1) Sale or delivery of liquor may not be made on the
premises of any state store, nor may any state store be kept open
for the sale of liquor:

(a) on any day prohibited by 32A-2-103(6);

(b) on any other day before 10 a.m. or later than 10 p.m.

(2) Subject to the restrictions of subsection (1), the
department may adjust the sales hours for each state store based
on such factors as the locality of the store, tourist traffic,
demographics, population to be served, and customer demand
in the area.

R81-2-11. Industry Members in State Stores.

An industry member, as defined in 32A-12-601, shall be
limited to the customer areas of a state store except as follows:

(1) An industry member may be allowed in the storage
area of a state store with the approval of the store manager for
the limited purpose of stocking the industry member's own
products; and

(2) An industry member may be allowed in the office or
other suitable area of a state store with the approval of the store
manager for the purpose of discussing the industry member's
products.

KEY: alcoholic beverages
November 1, 2005 32A-1-107
Notice of Continuation September 622016301 to 32A-1-305
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R81. Alcoholic Beverage Control, Administration.
R81-3. Package Agencies.
R81-3-1. Definition.

Package agencies are retail liquor outlets operated by
private persons under contract with the department for the
purpose of selling packaged liquor from facilities other than
state liquor stores for off premise consumption. Package
agencies are classified into five types:

Type 1 - A package agency under contract with the
department which is operated in conjunction with a resort
environment (e.g., hotel, ski lodge, summer recreation area).

Type 2 - A package agency under contract with the
department which is in conjunction with another business where
the primary source of income to the operator is not from the sale
of liquor.

Type 3 - A package agency under contract with the
department which is not in conjunction with another business,
but is in existence for the sole purpose of selling liquor.

Type 4 - A package agency under contract with the
department which is located within a facility approved by the
commission for the purpose of selling and delivering liquor to
tenants or occupants of specific rooms which have been leased,
rented, or licensed within the same facility. A type 4 package
agency shall not be open to the general public.

Type 5 - A package agency under contract with the
department which is located within a winery that has been
granted a winery license by the commission.

The commission may grant type 4 package agency
privileges to a type 1 package agency.

R81-3-2. Change of Location.
Any change of package agency location must be requested
in writing and approved in advance by the commission.

R81-3-3. Bonds.

No part of any surety bond required in Section 32A-3-105,
may be withdrawn during the time the package agency contract
is in effect. Ifthe package agent fails to maintain a valid surety
bond, the package agency contract shall be immediately
suspended until a valid bond is obtained. Failure to obtain a
bond within 30 days of notification by the department of the
delinquency shall result in an automatic rescission of the
package agency contract.

R81-3-4. Change of Package Agent.

Pursuant to Section 32A-3-106(16) , any change of the
package agent designated in the department's package agency
agreement is a violation of these rules and shall result in the
immediate termination of the package agency contract.

R81-3-5. Special Orders of Liquor by Public.

(1) Purpose. A special order product is any product not
listed on the department=s product/price list. This rule outlines
the procedures for accepting, processing, ordering and
disbursing special orders.

(2) Application of Rule.

(a) Only type 2 and 3 package agencies may process
special order requests.

(b) Any individual may place a special order at any type 2
or 3 package agency. Special orders may be placed by groups
of individuals, organizations, or retail licensees either at a type
2 or 3 package agency or with the purchasing division of the
department. A special order shall be processed as follows:

(i) A special order form must be filled out and signed by
the customer for each special order product purchased. The
package agency shall forward the form to the department's
purchasing division.

(ii) Special orders may be ordered only by the case, not by
the bottle. There is no handling fee on special orders.

(iii) Customers should be advised to allow at least two
months between processing and delivery of a special order.

(iv) Special orders for beer will be subject to availability
and according to the distributor's shipping criteria.

(v) If a group, organization, or retail licensee places a
special order, they may designate a particular package agency or
state store to which they want the special order items to be sent.
They shall include the name and telephone number of the
individual who will pick up and pay for the special order
product at that location.

(vi) A special order must include the product name and
distributor or shipper.

(vii) The department=s special order buyer shall obtain a
retail bottle price and call the customer and/or package agent for
clearance to proceed with the order.

(viii) When the special order arrives, the package agency
or state store to which the special order has been sent shall
immediately notify the customer, and the customer shall pick up
the order as soon as possible after notification. The customer
shall pay for and pick up the entire special order. The package
agency or state store is not allowed to warchouse special
ordered products. All merchandise must be cleared from the
system before a reorder on that special order item is allowed.

(ix) Special orders may only be placed by customers.
Package agencies may not place a special order unrelated to a
particular customer as a means to sell unlisted products to the
general public.

(x) Special orders of beer, wine or spirits with lower prices
than quoted to the department on products handled by or similar
to products handled by the department will be allowed only on
two conditions:

(A) the department has the opportunity to purchase the
same product at the same price; or

(B) the individual, group of individuals, organization, or
retail licensee name is part of the design of the front label found
on the product.

R81-3-6. Liquor Returns, Refunds and Exchanges.

(1) Purpose. Thisrule establishes guidelines for accepting
liquor returns, refunds and exchanges.

(2) Application of Rule.

(a) Unsaleable Product. Unsaleable product includes
product that is spoiled, leaking, contains foreign matter, or is
otherwise defective. The department will accept for refund or
exchange, liquor merchandise that is unsaleable subject to the
following conditions and restrictions:

(i) Returns of unsaleable merchandise are subject to
approval by the package agent to verify that the product is
indeed defective.

(i1) The product must be returned within a reasonable time
of the date of purchase. Discontinued products may not be
returned. Vintages of wine that are not currently being retailed
by the department may not be returned.

(i) All returned product must have the state stamp
attached to each bottle.

(iv) No refunds shall be given for wines returned due to
spoilage such as corkiness, oxidation, and secondary
fermentation, or due to the customer's unfamiliarity with the
characteristics of the product. Such wines may only be
exchanged for another bottle of the same product. Wine will not
be accepted for refund or exchange if the return is a result of
improper extraction of the cork.

(v) Unsaleable product shall be held at the package agency
and accounted for in the same manner as breakage.

(b) Saleable Product. Package agents are authorized to
accept saleable returned merchandise from licensees, single
event permit holders, convention groups, and individual
customers, subject to the following conditions and restrictions:

(1) Returns of saleable merchandise are subject to approval
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by the package agent. The customer may receive a refund or
exchange of product for the return. Large returns will be
accepted from licensees, single event permittees, convention
groups and other organizations only if prior arrangements have
been made with the package agent.

(i) Returns should be made within a reasonable amount of
time from the date of purchase, and all returned merchandise
must be in good condition with a state stamp attached to every
bottle. Returns of $50.00 or more shall not be accepted without
areceipt. Therefore, it is necessary for cashiers to print a receipt
for all purchases of $50.00 or more. Signs should be posted at
each cash register informing customers of this requirement.
Merchandise shall be refunded at the price paid by the customer,
or the current price, whichever is lower.

(iii) Wine and beer, due to their perishable nature and
susceptibility to temperature changes, should be accepted back
with caution. These products can only be returned if the
package agent has personal knowledge of how they have been
handled and stored.

(iv) Ifthe total amount of the return is more than $500 the
package agent shall fill out a "Returned Merchandise
Acknowledgment Receipt" (LQ-45), and submit a copy to the
office. A refund check will be processed at the office and
mailed to the customer. Customers need to be informed that it
generally takes three to six weeks to process payment.

(v) If the total value of the returned merchandise is more
than $1,000, a 10% restocking fee shall be charged on the total
amount.

(c) Unreturnable Products. The following items may not
be returned:

(i) Alllimited item wines - wines that are available in very
limited quantities.

(ii) Any products that have been chilled, over-heated, or
label-damaged.

(iii) Outdated (not listed on the department's product/price
list) and discontinued products.

(iv) Merchandise purchased by catering services.

(v) Unsaleable product shall be held at the package agency
and accounted for in the same manner as breakage.

(d) A cash register return receipt shall be completed for
each product return. The following information must be on the
receipt: the customer's name, address, telephone number,
driver's license number, and signature. The cashier must attach
the receipt to the cash register closing report.

R81-3-7. Warning Sign.
All package agencies shall display in a prominent place a
"warning sign" as defined in R81-1-2.

R81-3-8. Identification Guidelines to Purchase Liquor.

All package agencies shall accept only four forms of
identification to establish proof of age for the purchase of liquor
by customers:

(1) A current valid driver's license that includes date of
birth and has a picture affixed and is issued in this state under
Title 53, Chapter 3, Uniform Driver License Act or in
accordance with the laws of another state;

(2) A current valid identification card that includes date of
birth and has a picture affixed issued by this state under Title 53,
Chapter 3, Part 8, Identification Card Act, or issued by another
state that is substantially similar to this state's identification
card;

(3) A current valid military identification card that
includes date of birth and has a picture affixed; or

(4) A current valid passport.

Ifaperson's age is still in question after presenting proofof
age, the package agency may require the person to also sign a
"statement of age" form as provided in 32A-1-303. The form
shall be filed alphabetically by the close of business day, and

shall be maintained on file for a period of three years.

R81-3-9. Promotion and Listing of Products.

(1) An operator or employee of a Type 1, 2, or 3 package
agency, as defined in R81-3-1, may not promote a particular
brand or type of liquor product while on duty at the package
agency. An operator or employee may inform a customer as to
the characteristics of a particular brand or type of liquor,
provided the information is linked to a comparison with other
brands or types.

(2) A package agency may not advertise alcoholic
beverages on billboards except:

(a) aType 1 package agency, as defined in R81-3-1, may
provide informational signs on the premises of the hotel or
resort directing persons to the location of the hotel=s or resort=s
Type 1 package agency;

(b) a Type 2 package agency, as defined in R81-3-1, may
provide informational signs on the premises of its business
directing persons to the location of the Type 2 package agency
within the business; and

(c) aType 5 package agency, as defined in R81-3-1, may
advertise the location of the winery and the Type 5 package
agency, and may advertise the alcoholic beverage products
produced by the winery and sold at the Type 5 package agency
under the guidelines of R81-1-17 for advertising alcoholic
beverages.

(3) A package agency may not display price lists in
windows or showcases visible to passersby except:

(a) aType 1 package agency, as defined in R81-3-1, may
provide a price list in each guest room of the hotel or resort
containing the code, number, brand, size and price of each item
it carries for sale at the Type 1 package agency;

(b) a Type 4 package agency, as defined in R81-3-1, may
provide a price list of the code number, brand, size, and price of
each item it carries for sale to the tenants or occupants of the
specific leased, rented, or licensed rooms within the facility; and

(c) a Type 5 package agency, as defined in R81-3-1, may
provide a price list on the premises of the winery, winery tasting
room, and at the entrance of the Type 5 package agency of the
code, number, brand, size, and price of each item it carries for
sale at the Type 5 package agency.

R81-3-10. Non-Consignment Inventory.

Type 1, 4 and 5 package agencies shall be on a non-
consignment inventory status where the agency owns the
inventory.

R81-3-11. Application.

An application for a package agency shall be included in
the agenda of the monthly commission meeting for
consideration for issuance of a package agency contract when
the requirements of Sections 32A-3-102, -103, and -105 have
been met, a completed application has been received by the
department, and when the package agency premises have been
inspected by the department. No application fee is required for
type 2 and 3 package agency applicants.

R81-3-12. Evaluation Guidelines of Package Agencies.

Type 2 and 3 package agencies shall:

(1) serve a population of at least 6,000 people comprised
of both permanent residents and tourists;

(2) not be established or maintained within a one mile
radius of another type 2 or 3 package agency unless it can be
clearly demonstrated that it is in the best interest of the state to
establish and maintain the outlet at that location; and

(3) maintain a gross profit to the state of $12,000 annually
to assure adequate service to the public.

R81-3-13. Operational Restrictions.
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(1) Hours of Operation.

(a) Type 1, 2, and 5 package agencies may operate from
10:00 a.m. until 12:00 midnight, Monday through Saturday.
However, the actual operating hours may be less in the
discretion of the package agent with the approval of the
department. Type 2 agencies shall be open for business at least
seven hours a day, five days a week, except where closure is
otherwise required by law.

(b) Type 3 package agencies may operate from 10:00 a.m.
until 10:00 p.m., Monday through Saturday, but may remain
closed on Mondays in the discretion of the package agent.
However, the actual operating hours may be less in the
discretion of the package agent with the approval of the
department, provided the agency operates at least seven hours a
day.

(c) Type 4 package agencies may operate from 10:00 a.m.
until 1:00 a.m., Monday through Friday, and 10:00 a.m. until
12:00 midnight on Saturday. However, the actual operating
hours may be less in the discretion of the package agent with the
approval of the department.

(d) Any change in the hours of operation of any package
agency requires prior department approval, and shall be
submitted in writing by the package agent to the department.

(e) A package agency, regardless of type, shall not operate
on Sundays, legal holidays, and election days where the sale of
alcoholic beverages is prohibited by law until the polls have
closed. If a legal holiday falls on a Sunday, the following
Monday will be observed as the holiday.

(2) Size of Outlet. The retail selling space devoted to
liquor sales in a type 2 or 3 package agency must be at least one
hundred square feet.

(3) Inventory Size. Type 2 and 3 package agencies must
maintain at least fifty code numbers of inventory at a retail value
of at least five thousand dollars and must maintain a
representative inventory by brand, code, and size.

(4) Access to General Public. Type 1, 2, and 3 package
agencies must be easily accessible to the general consuming
public.

(5) Purchase of Inventory. All new package agencies, at
the discretion of the department, will purchase and maintain
their inventory of liquor.

R81-3-14. Type 5 Package Agencies.

(1) Purpose. A type 5 package agency is for the limited
purpose of allowing a winery to sell at its winery location the
packaged wine product it actually produces to the general public
for off-premise consumption. This rule establishes guidelines
and procedures for type 5 package agencies.

(2) Application of Rule.

(a) The package agency must be located on the winery
premises at a location approved by the commission.

(b) The package agency may only sell products produced
at the winery, and may not carry the products of other alcoholic
beverage manufacturers.

(c) The product produced by the winery and sold in the
type 5 package agency need not be shipped from the winery to
the department warehouse and then back to the package agency.
The bottles for sale may be moved directly from the winery
storage area to the package agency provided that proper record-
keeping is maintained on forms provided by the department.
Records required by the department shall be kept current and
available to the department for auditing purposes. Records must
be maintained for at least three years. The package agency shall
submit to the department a completed monthly sales report form
which specifies the variety and number of bottles sold from the
package agency. This report must be submitted to the
department within the first five working days of the month. A
club or restaurant purchases form must be filled out for every
licensee purchase.

(d) Direct deliveries to licensees are prohibited. Wines
must be purchased and picked up by the licensees or their
designated agents at the Type 5 package agency.

(e) The type 5 package agency shall follow the same laws,
rules, policies, and procedures applicable to other package
agencies as to the retail price of products.

(f) The days and hours of sale of the type 5 package
agency shall be in accordance with 32A-3-106(10).

R81-3-15. Refusal of Service.

An employee of the package agency may refuse to sell
liquor to any person whom the employee has reason to believe
is purchasing or attempting to purchase liquor in violation of the
Utah Alcoholic Beverage Control laws. The employee may also
detain the person and hold the person's form of identification in
a reasonable manner and for a reasonable length of time for the
purpose of informing a peace officer of a suspected violation.

R81-3-16. Minors on Premises.

No person under the age of 21 years may enter a package
agency unless accompanied by a parent, legal guardian, or
spouse that is 21 years of age or older. Signs notifying the
public of this rule shall be posted in a prominent place on the
doors or windows of the package agency.

R81-3-17. Consignment Inventory Package Agencies.

(1) Purpose. At the discretion of the department, liquor
may be provided by the department to a Type 2 and Type 3
package agency for sale on consignment pursuant to 32A-3-
106(2)(b). This rule provides the procedures for such
consignment sales.

(2) Application of the Rule.

(a) Consignment Inventory.

(i) The initial amount of consignment inventory furnished
to the package agency shall be established by the department's
regional manager assigned to the package agency.

(ii) The consignment inventory amount shall be posted to
the department's accounting system as "Consignment Inventory
Account."

(iii) The consignment inventory amount shall be stated in
the department's contract with the package agency.

(iv) Any adjustment to the consignment inventory amount
shall be done through the use of a transfer, authorization, or
payment of money. A copy of the transfer, adjusting
authorization, or evidence of payment shall be included in the
package agency's file.

(v) The consignment inventory amount may be adjusted
from time to time based on the package agency's monthly
average sales. Any adjustment shall be made by a properly
executed amendment to the department's contract with the
package agency.

(b) Payments.

(1) After receipt of a shipment of merchandise, the package
agent shall submit a check to the department within 30 days of
the authorization/transfer date.

(ii) The check shall be annotated with the authorization,
transfer and credit memo numbers to which it applies as follows:
Authorization(s) + or - transfers - credit memos = check.

(i)  All delivery discrepancies shall be resolved
immediately by contacting the department's warehouse shipping
manager. Payment shall be made on all authorizations/transfers
by their due date whether or not any discrepancies have been
resolved.

(iv) Any returned checks to the department from a package
agent is grounds to require the package agent to provide a
certified check to pay for future shipments.

(v) If a check for an authorization is not received by the
department within 30 days of its due date, the department may
assess the legal rate of interest on the amount owed, or may
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terminate the contract with the package agent and close the
package agency.

(c) Transfers.

(i) Transfers (+ or -) shall be adjusted to the package
agency's next payment due the department.

(i1)) Transfer in will add to the amount owed to the
department on the next check due to the department.

(iii) Transfer out will subtract from the amount owed to the
department on the next check due to the department.

(d) Audits.

(i) Any package agency that is on a consignment contract
shall keep a daily log of sales.

(i) The regional manager shall audit the package agency
at least once every six months.

(iii) The package agency is subject to a department audit
at any time.

R81-3-18. Type 4 Package Agency Room Service - Mini-
Bottle/187 ml Wine Sales.

(1) Purpose. Pursuant to 32A-1-116, the department may
not purchase or stock alcoholic beverages in containers smaller
than 200 milliliters. except as otherwise allowed by the
commission. The commission hereby allows the limited use of
50 milliliter "mini-bottles" of distilled spirits and 187 milliliter
bottles of wine for room service sales by Type 4 package
agencies located in hotels and resorts. The following conditions
are imposed to ensure that these smaller bottle sales are limited
to patrons of sleeping rooms, and are not offered to the general
public.

(2) Application of Rule.

(a) The department will not maintain a regular inventory
of distilled spirits and wine in the smaller bottle sizes, but will
accept special orders for these products from a Type 4 package
agency. Special orders may be placed with the department's
purchasing division, any state store, or any Type 2 or 3 package
agency.

(b) The Type 4 package agency must order in full case lots,
and all sales are final.

(c) If the hotel/resort has a Type 1 package agency with
Type 4 privileges, the smaller bottle sized products must be
stored in a secure area separate from the Type 1 agency
inventory.

(d) Sale and use of alcohol in the smaller bottle sizes is
restricted to providing room service to guests in sleeping rooms
in the hotel/resort, and may not be used for other purposes, or be
sold to the general public.

(e) Failure of the Type 4 package agency to strictly adhere
to the provisions of this rule is grounds for the department to
terminate its contract with the Type 4 package agency.

R81-3-19. Credit Cards.

(1) Purpose. This rule explains the procedures to be
followed by consignment package agents in accepting credit
cards for the purchase of alcoholic beverages.

(2) Application of Rule.

(a) Licensee purchases may not be paid by credit card.
The department will accept only checks and cash from licensees.

(b) Refunds, or exchanges of products of unequal value,
will be handled by crediting the customer's credit card account.
The cash register must be balanced by doing a return at the
register.

(c) The cashier shall examine the security features of the
card such as signatures, account numbers, expiration date,
hologram, etc., before accepting any card.

(d) No sale may be made without the credit card. Merely
having the credit card number available is not acceptable.

(e) All credit cards must be signed by the card holder.

(f) Customers may not use another person's credit card,
including their spouse's card.

(g) Credit card receipts contain confidential information
that needs to be safeguarded. Cashiers should not throw them
in the trash. Consignment package agents and their employees
should consult their regional manager concerning proper storage
and disposal of such receipts.

(h) If for any reason the credit card cannot be scanned, the
credit card number should be hand keyed into the credit card
machine keyboard. An imprinted copy of the credit card must
then be made. The imprinted copy must be signed by the card
holder.

KEY: alcoholic beverages
June 1, 2004
Notice of Continuation September 6, 2006
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R81. Alcoholic Beverage Control, Administration.
R81-4A. Restaurant Liquor Licenses.
R81-4A-1. Licensing.

(1) Restaurant liquor licenses are issued to persons as
defined in Section 32A-1-105(38). Any contemplated action or
transaction that may alter the organizational structure or
ownership interest of the person to whom the license is issued
must be submitted to the department for approval prior to
consummation of any such action to ensure there is no violation
of Sections 32A-4-102(3), 32A-4-103, and 32A-4-106(28).

(2) A restaurant liquor licensee that wishes to operate the
same licensed premises under the operational restrictions of an
on-premise beer retailer during certain designated periods of the
day or night, must apply for and be issued a separate on-premise
beer retailer license subject to the following:

(a) The same restaurant licensee must separately apply for
a state on-premise beer retailer license pursuant to the
requirements of Sections 32A-10-202, -203, and -205.

(b) Licensees applying for dually licensed premises must
notify the department of the time periods under which each
license will be operational at the time application is made.
Changes must be requested in writing and approved in advance
by the department. Licensees may operate sequentially under
either license, but not concurrently.

(c) Restaurant liquor licensees holding a separate on-
premise beer retailer license must operate in accordance with
32A-10-206 and R81-10 during the hours the on-premise beer
retailer license is active.

(d) Liquor storage areas on the restaurant premises shall be
deemed to remain on the floor plan of the restaurant premises
and shall be kept locked during the hours the on-premise beer
retailer license is active.

R81-4A-2. Application.

A license application shall be included in the agenda of the
monthly commission meeting for consideration for issuance of
a restaurant license when the requirements of Sections 32A-4-
102, -103, and -105 have been met, a completed application has
been received by the department, and the restaurant premises
have been inspected by the department.

R81-4A-3. Bonds.

No part of any corporate or cash bond required by Section
32A-4-105, may be withdrawn during the time the license is in
effect. If the licensee fails to maintain a valid corporate or cash
bond, the license shall be immediately suspended until a valid
bond is obtained. Failure to obtain a bond within 30 days of
notification by the department of the delinquency shall result in
the automatic revocation of the license.

R81-4A-4. Insurance.

Public liability and dram shop insurance coverage required
in Section 32A-4-102(1)(h) and (i) must remain in force during
the time the license is in effect. Failure of the licensee to
maintain the required insurance coverage may result in a
suspension or revocation of the license by the commission.

R81-4A-5. Restaurant Liquor Licensee Liquor Order and
Return Procedures.

The following procedures shall be followed when a
restaurant liquor licensee orders liquor from or returns liquor to
any state liquor store, package agency, or department satellite
warehouse:

(1) The licensee must place the order in advance to allow
department personnel sufficient time to assemble the order. The
licensee or employees of the licensee may not pick merchandise
directly off the shelves of a state store or package agency to fill
the licensee=s order. The order shall include the business name
of the licensee, department licensee number, and list the

products ordered specifying each product by code number and
quantity.

(2) The licensee shall allow at least four hours for
department personnel to assemble the order for pick-up. When
the order is complete, the licensee will be notified by phone and
given the total cost of the order. The licensee may pay for the
product in cash, company check or cashier=s check.

(3) The licensee or the licensee=s designee shall examine
and sign for the order before it leaves the store, agency or
satellite warehouse to verify that the product has been received.

(4) Merchandise shall be supplied to the licensee on
request when it is available on a first come first serve basis.
Discounted items and limited items may, at the discretion of the
department, be provided to a licensee on an allocated basis.

(5)(a) Spirituous liquor may be returned by the licensee for
the original purchase price only under the following conditions:

(i) the bottle has not been opened;

(ii) the seal remains intact;

(iii) the label remains intact; and

(iv) upon a showing of the original cash register receipt.

(b) Arestocking fee of 10% shall be assessed on the entire
amount on any returned spirituous liquor order that exceeds
$1,000. All spirituous liquor returned that is based on a single
purchase on a single cash register receipt must be returned at the
same time at a single store, package agency, or satellite
warehouse location.

(b) Wine and beer may not be returned by the licensee for
the original purchase price except upon a showing that the
product was spoiled or non-consumable.

R81-4A-6. Restaurant Liquor Licensee Operating Hours.
Allowable hours of liquor sales shall be in accordance with
Section 32A-4-106(9). However, the licensee may open the
liquor storage area during hours otherwise prohibited for the
limited purpose of inventory, restocking, repair, and cleaning.

R81-4A-7. Sale and Purchase of Alcoholic Beverages.

(1) Alcoholic beverages (including light beer) must be
sold in connection with an order for food placed and paid for by
a patron. An order for food may not include food items
gratuitously provided by the restaurant to patrons. A patron
may pay for an alcoholic beverage at the time of purchase, or, at
the discretion of both the licensee and the patron, the price
charged may be added to the patron's tab, provided that a
written beverage tab, as provided in Section 32A-4-106(29),
shall be commenced upon the patron's first purchase and shall
be maintained by the restaurant during the course of the patron's
stay at the restaurant regardless of where the patron orders and
consumes an alcoholic beverage.

(2) The restaurant shall maintain at least 70% of its total
business from the sale of food pursuant to Section 32A-4-
106(26).

(a) The restaurant shall maintain records separately
showing quarterly expenditures and sales for beer, heavy beer,
liquor, wine, set-ups, and food. These shall be available for
inspection and audit by representatives of the department, and
maintained for a period of three years.

(b) If any inspection or audit discloses that the sales of
food are less than 70% for any quarterly period, an order to
show cause shall be issued by the department to determine why
the license should not be immediately suspended by the
commission. Any suspension shall remain in effect until the
licensee is able to prove to the satisfaction of the commission
that in the future, the sales of food will meet or exceed 70%.
Failure of the licensee to provide satisfactory proof of the
required food percentage within three months of the date the
license was suspended, shall result in the revocation of the
license.

(3) Liquor dispensing shall be in accordance with Section



UAC (As of October 1, 2006)

Printed: October 10, 2006

Page 14

32A-4-106; and Sections R81-1-9 (Liquor Dispensing Systems),
R81-1-10 (Wine Dispensing), and R81-1-11 (Multiple Licensed
Facility Storage and Service) of these rules.

R81-4A-8. Liquor Storage.

Liquor bottles kept for sale in use with a dispensing system,
liquor flavorings in properly labeled unsealed containers, and
unsealed containers of wines poured by the glass may be stored
in the same storage area of the restaurant as approved by the
department.

R81-4A-9. Alcoholic Product Flavoring.

Restaurant liquor licensees may use alcoholic products as
flavoring subject to the following guidelines:

(1) Alcoholic product flavoring may be utilized in
beverages only during the authorized selling hours under the
restaurant liquor license. Alcoholic product flavoring may be
used in the preparation of food items and desserts at any time if
plainly and conspicuously labeled "cooking flavoring".

(2) No restaurant employee under the age of 21 years may
handle alcoholic product flavorings.

R81-4A-10. Table Service.

A wine service may be performed by the server at the
patron's table for wine either purchased at the restaurant or
carried in by a patron, provided the wine has an official state
label affixed. The wine may be opened and poured by the
server.

R81-4A-11. Consumption at Patron's Table.

(1) A patron's table may be located in waiting, patio,
garden and dining areas previously approved by the department,
but may not be located at the site where alcoholic beverages are
dispensed to the server or stored.

(2) Consumption of any alcoholic beverage must be within
areasonable proximity of a patron's table so as to ensure that the
server can maintain a written beverage tab on the amount of
alcoholic beverages consumed.

(3) Allliquor consumed in a licensed restaurant must come
from a container or package having an official state label
affixed.

R81-4A-12. Menus; Price Lists.

(1) Contents of Alcoholic Beverage Menu.

(a) Each licensee shall have readily available for its
patrons a printed alcoholic beverage price list, or menu
containing current prices of all mixed drinks, wine, beer, and
heavy beer. This list shall include any charges for the service of
packaged wines or heavy beer.

(b) Any printed menu, master beverage price list or other
printed list is sufficient as long as the prices are current and it
meets the requirements of this rule.

(c) Customers shall be notified of the price charged for any
packaged wine or heavy beer and any service charges for the
supply of glasses, chilling, or wine service.

(d) A licensee or his employee may not misrepresent the
price of any alcoholic beverage that is sold or offered for sale on
the licensed premises.

R81-4A-13. Identification Badge.

Each employee of the licensee who sells, dispenses or
provides alcoholic beverages shall wear a unique identification
badge visible above the waist, bearing the employee's first name,
initials, or a unique number in letters or numbers not less than
3/8 inch high. The identification badge must be worn on the
front portion of the employee's body. The licensee shall
maintain a record of all employee badges assigned, which shall
be available for inspection by any peace officer, or
representative of the department. The record shall include the

employee's full name and address and a driver's license or
similar identification number.

R81-4A-14. Brownbagging.

When private social functions or privately hosted events,
as defined in 32A-1-105(42), are held on the premises of a
licensed restaurant, the proprietor may, in his or her discretion,
allow members of the private group to bring onto the restaurant
premises, their own alcoholic beverages under the following
circumstances:

(1) When the entire restaurant is closed to the general
public for the private function or event, or

(2) When an entire room or area within the restaurant such
as a private banquet room is closed to the general public for the
private function or event, and members of the private group are
restricted to that area, and are not allowed to co-mingle with
public patrons of the restaurant.

KEY: alcoholic beverages
August 1, 2003
Notice of Continuation September 6, 2006
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R81. Alcoholic Beverage Control, Administration.
R81-5. Private Clubs.
R81-5-1. Licensing.

(1) Private club liquor licenses are issued to persons as
defined in Section 32A-1-105(38). Any contemplated action or
transaction that may alter the organizational structure or
ownership interest of the person to whom the license is issued
must be submitted to the department for approval prior to
consummation of any such action to ensure there is no violation
of Sections 32A-5-103 and 32A-5-107(44).

(2)(a) At the time the commission grants a private club
license the commission must designate whether the private club
qualifies to operate as a class A, B, C, or D private club based
on criteria in 32A-5-101.

(b) After the license is granted, a private club may request
that the commission approve a change in the club's classification
in writing supported by evidence to establish that the club
qualifies to operate under the new class designation based on the
criteria in 32A-5-101.

(c) The department shall conduct an investigation for the
purpose of gathering information and making a recommendation
to the commission as to whether or not the request should be
granted. The information shall be forwarded to the commission
to aid in its determination.

(d) If the commission determines that the private club has
provided credible evidence to establish that it meets the
statutory criteria to operate under the new class designation, the
commission shall approve the request.

(3)(a) A class C private club must operate as a dining club
as defined in 32A-5-101(3)(c), and must maintain at least 50%
of its total private club business from the sale of food, not
including mix for alcoholic beverages, service charges, and
membership fees.

(b) Aclass C private club shall maintain records separately
showing quarterly expenditures and sales for beer, heavy beer,
liquor, wine, set-ups and food. These shall be available for
inspection and audit by representatives of the department, and
maintained for a period of three years.

(c) If any inspection or audit discloses that the sales of
food are less than 50% for any quarterly period, an order to
show cause shall be issued by the department to determine why
the license should not be immediately reclassified by the
commission as a class D private club. Ifthe commission grants
the order to show cause, the reclassification shall remain in
effect until the licensee files a request for and receives approval
from the commission to be classified as a class C private club.
The request shall provide credible evidence to prove to the
satisfaction of the commission that in the future, the sales of
food will meet or exceed 50%.

R81-5-2. Application.

A license application shall be included in the agenda of the
monthly commission meeting for consideration for issuance of
a private club license when the requirements of Sections 32A-5-
102,-103, and -106 have been met, a completed application has
been received by the department, and the private club premises
have been inspected by the department.

R81-5-3. Bonds.

No part of any corporate or cash bond required by Section
32A-5-106 may be withdrawn during the time the license is in
effect. If the licensee fails to maintain a valid corporate or cash
bond, the license shall be immediately suspended until a valid
bond is obtained. Failure to obtain a bond within 30 days of
notification by the department of the delinquency shall result in
the automatic revocation of the license.

R81-5-4. Insurance.
Public liability and dram shop insurance coverage required

in Subsections 32A-5-102(1)(i) and (j) must remain in force
during the time the license is in effect. Failure of the licensee to
maintain the required insurance coverage may result in a
suspension or revocation of the license by the commission.

R81-5-5. Advertising.

(1) Authority. This rule is pursuant to the commission's
powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control
and to set policy by written rules that prescribe the conduct and
management of any premises upon which alcoholic beverages
may be sold, consumed, served, or stored.

(2) Purpose. This rule furthers the intent of 32A-5-
107(18) that private clubs advertise in a manner that preserves
the concept that private clubs are private and not open to the
general public.

(3) Application of Rule.

(a) Any public advertising by a private club, its employees,
agents, or members, or by any person under contract or
agreement with the club shall clearly identify the club as being
"a private club for members". In print media, this club
identification information must be no smaller than 10 point bold
type.

(b) A private club, its employees, agents, or members, or
any person under a contract or agreement with the club may not
directly or indirectly engage in or participate in any public
advertising or promotional scheme that runs counter to the
concept that clubs are private and not open to the general public
such as:

(i) offering or providing complimentary club memberships
or visitor cards to the general public;

(i) offering or providing full or partial payment of
membership fees or dues, or visitor card fees to members of the
general public;

(i) offering or implying an entitlement to a club
membership or visitor card to members of the general public; or

(iv) offering to host members of the general public into the
club.

R81-5-6. Private Club Licensee Liquor Order and Return
Procedures.

The following procedures shall be followed when a private
club liquor licensee orders liquor from or returns liquor to any
state liquor store, package agency, or department satellite
warehouse:

(1) The licensee must place the order in advance to allow
department personnel sufficient time to assemble the order. The
licensee or employees of the licensee may not pick merchandise
directly off the shelves of a state store or package agency to fill
the licensee's order. The order shall include the business name
of the licensee, department licensee number, and list the
products ordered specifying each product by code number and
quantity.

(2) The licensee shall allow at least four hours for
department personnel to assemble the order for pick-up. When
the order is complete, the licensee will be notified by phone and
given the total cost of the order. The licensee may pay for the
product in cash, company check or cashier's check.

(3) The licensee or the licensee's designee shall examine
and sign for the order before it leaves the store, agency or
satellite warehouse to verify that the product has been received.

(4) Merchandise shall be supplied to the licensee on
request when it is available on a first come first serve basis.
Discounted items and limited items may, at the discretion of the
department, be provided to a licensee on an allocated basis.

(5)(a) Spirituous liquor may be returned by the licensee for
the original purchase price only under the following conditions:

(i) the bottle has not been opened;

(ii) the seal remains intact;
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(iii) the label remains intact; and

(iv) upon a showing of the original cash register receipt.

(b) Arestocking fee of 10% shall be assessed on the entire
amount on any returned spirituous liquor order that exceeds
$1,000. All spirituous liquor returned that is based on a single
purchase on a single cash register receipt must be returned at the
same time at a single store, package agency, or satellite
warehouse location.

(b) Wine and beer may not be returned by the licensee for
the original purchase price except upon a showing that the
product was spoiled or non-consumable.

R81-5-7. Private Club Licensee Operating Hours.
Allowable hours of liquor sales shall be in accordance with
Section 32A-5-107(28). However, the licensee may open the
liquor storage area during hours otherwise prohibited for the
limited purpose of inventory, restocking, repair, and cleaning.

R81-5-8. Sale and Purchase of Alcoholic Beverages.

(1) A patron may pay for an alcoholic beverage at the time
of purchase, or, at the discretion of both the licensee and the
patron, the price charged may be added to the patron's tab.

(2) Liquor dispensing shall be in accordance with Section
32A-5-107; and Sections R81-1-9 (Liquor Dispensing Systems),
R81-1-10 (Wine Dispensing), and R81-1-11 (Multiple Licensed
Facility Storage and Service) of these rules.

R81-5-9. Liquor Storage.

Liquor bottles kept for sale in use with a dispensing system,
liquor flavorings in properly labeled unsealed containers, and
unsealed containers of wines poured by the glass may be stored
in the same storage area of the private club as approved by the
department.

R81-5-10. Alcoholic Product Flavoring.

(1) Alcoholic product flavoring may be utilized in
beverages only during the authorized selling hours under the
private club liquor license. Alcoholic product flavoring may be
used in the preparation of food items and desserts at any time if
plainly and conspicuously labeled "cooking flavoring".

(2) No club employee under the age of 21 years may
handle alcoholic product flavorings.

R81-5-11. Price Lists.

(1) Each licensee shall have available for its patrons a
printed price list containing current prices of all mixed drinks,
wine, beer, and heavy beer. This list shall include any amounts
charged by the licensee for the service of packaged liquor, wine
or heavy beer and shall be made a part of the house rules of the
club, a copy of which shall be kept on the club premises and
available at all times for examination by the members, guests,
and visitors to the club.

(2) Any printed menu, master beverage price list or other
printed list is sufficient as long as the prices are current and the
list is readily available to the patron.

(3) Customers shall be notified of the price charged for any
packaged liquor, wine or heavy beer and any service charges for
the supply of glasses, chilling, or wine service.

(4) Alicensee or his employee may not misrepresent the
price of any alcoholic beverage that is sold or offered for sale on
the licensed premises.

R81-5-12. Identification Badge.

Each employee of the licensee who sells, dispenses or
provides alcoholic beverages shall wear a unique identification
badge visible above the waist, bearing the employee's first name,
initials, or a unique number in letters or numbers not less than
3/8 inch high. The identification badge must be worn on the
front portion of the employee's body. The licensee shall

maintain a record of all employee badges assigned, which shall
be available for inspection by any peace officer, or
representative of the department. The record shall include the
employee's full name and address and a driver's license or
similar identification number.

R81-5-13. Brownbagging.

When private social functions or privately hosted events,
as defined in 32A-1-105(42), are held on the premises of a
licensed private club, the proprietor may, in his or her
discretion, allow members of the private group to bring onto the
club premises, their own alcoholic beverages under the
following circumstances:

(1) When the entire club is closed to regular patrons for
the private function or event, or

(2) When an entire room or area within the club such as a
private banquet room is closed to regular patrons for the private
function or event, and members of the private group are
restricted to that area, and are not allowed to co-mingle with
regular patrons of the club.

R81-5-14. Membership Fees and Monthly Dues.

(1) Authority. This rule is pursuant to the commission's
powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control
and to set policy by written rules that prescribe the conduct and
management of any premises upon which alcoholic beverages
may be sold, consumed, served, or stored.

(2) Purpose. This rule furthers the intent of 32A-5-107(1)
through (7) that private clubs operate in a manner that preserves
the concept that private clubs are private and not open to the
general public.

(3) Application of Rule.

(a) Each private club shall establish in its by-laws
membership application fees and monthly membership dues in
amounts determined by the club. However, the application fees
shall not be less than $4, and the monthly dues may not be less
than one dollar per month.

(b) A private club, its employees, agents, or members, or
any person under a contract or agreement with the club, may
not, as part of an advertising or promotional scheme, offer to
pay or pay for membership application fees or membership dues
in full or in part for a member of the general public.

(c) Notwithstanding section (3)(b), if a private club is
located within a hotel, the hotel may assist the club in the
issuance of a club membership to a guest of the hotel under the
following conditions:

(i) the guest has booked a room and is staying at the hotel,

(ii) the costs of the membership application fee and
membership dues are paid for by the guest either as a separate
charge, or as part of the hotel room rate;

(iii) the private club receives payment of the fees and dues
for all memberships issued to guests of the hotel;

(iv) the hotel and the club shall maintain a current record
of each membership issued to a guest of the hotel as required by
the commission;

(v) the records required by subsection (iv) shall be
available for inspection by the department; and

(vi) the issuance of the membership is done in accordance
with the procedures outlined in 32A-5-107(1) through (4).

R81-5-15. Minors in Lounge or Bar Areas.

(1) Pursuant to 32A-5-107(8)(a)(iv), a minor may not be
admitted into, use, or be on the premises of any lounge or bar
area of any class A, B, C, or D of private club except when the
minor is employed by the club to perform maintenance and
cleaning services during hours when the club is not open for
business.

(2) "Lounge or bar area" includes:
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(a) the bar structure as defined in 32A-1-105(5);

(b) any area in the immediate vicinity of the bar structure
where the sale, service, display, and advertising of alcoholic
beverages is emphasized; or

(c) any area that is in the nature of or has the ambience or
atmosphere of a bar, parlor, lounge, cabaret or night club.

(3) A minor who is otherwise permitted to be on the
premises of a class A, B or C private club may momentarily pass
through the club's lounge or bar area en route to those areas of
the club where the minor is permitted to be. However, no minor
shall remain or be seated in the club's bar or lounge area.

R81-5-16.
Businesses.

(1) Pursuant to 32A-5-107(8)(a)(v), a minor may not be
admitted into, use, or be on the premises of any private club that
provides sexually oriented adult entertainment or operates as a
sexually oriented business. This includes any club:

(a) thatis licensed by local authority as a sexually oriented
business;

(b) that allows any person on the premises to dance,
model, or be or perform in a state of nudity or semi-nudity; or

(c) that shows films, motion pictures, video cassettes,
slides, or other photographic reproductions which are
characterized by their emphasis upon the exhibition or
description of specified anatomical areas or specified sexual
activities.

(2) "Nudity"or "state of nudity" means the showing of the
human male or female genitals, pubic area, vulva, anus, or anal
cleft with less than a fully opaque covering or the showing of
the female breast with less than a fully opaque covering of any
part of the nipple.

(3) "Semi-nudity" means a state of dress in which any
opaque clothing covers the genitals, anus, anal cleft or cleavage,
pubic area, and vulva narrower than four inches wide in the
front and five inches wide in the back, and less than one inch
wide at the narrowest point, and which covers the nipple and
areola of the female breast narrower than a two inch radius.

(4) "Specified anatomical areas" means:

(a) human male genitals in a state of sexual arousal; or

(b) less than completely and opaquely covered buttocks,
anus, anal cleft or cleavage, male or female genitals, or a female
breast.

(5) "Specified sexual activities" means acts of, or
simulating:

(a) masturbation;

(b) sexual intercourse;

(c) sexual copulation with a person or a beast;

(d) fellatio;

(e) cunnilingus;

(f) bestiality;

(g) pederasty;

(h) buggery;

(i) sodomy;

(j) excretory functions as part of or in connection with any
of the activities set forth in (a) through (i).

Sexually Oriented Adult Entertainment or

R81-5-17. Visitor Cards.

(1) Authority. This rule is pursuant to the commission's
powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control
and to set policy by written rules that prescribe the conduct and
management of any premises upon which alcoholic beverages
may be sold, consumed, served, or stored.

(2) Purpose. This rule furthers the intent of 32A-5-107(1)
through (7) that private clubs operate in a manner that preserves
the concept that private clubs are private and not open to the
general public.

(3) Application of Rule.

(a) A private club, its employees, agents, or members, or
any person under a contract or agreement with the club, may
not, as part of an advertising or promotional scheme, offer to
purchase or purchase in full or in part a visitor card for a
member of the general public.

(b) Notwithstanding section (3)(a), if a private club is
located within a hotel, the hotel may assist the club in the
issuance of a visitor card to a guest of the hotel under the
following conditions:

(i) the guest has booked a room and is staying at the hotel,

(i) the cost of the visitor card is paid for by the guest
either as a separate charge, or as part of the hotel room rate;

(iii) the private club receives payment of the fees for all
visitor cards issued to guests of the hotel;

(iv) the hotel and the club shall maintain a current record
of each visitor card issued to a guest of the hotel as required by
the commission;

(v) the records required by subsection (iv) shall be kept for
a period of three years and shall be available for inspection by
the department; and

(vi) the issuance of the visitor card is done in accordance
with the procedures outlined in 32A-5-107(6).

KEY: alcoholic beverages

May 1, 2005 32A-1-107

Notice of Continuation September 7, 2006 32A-5-107(18)
32A-5-107(23)
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R151. Commerce, Administration.
R151-14. New Automobile Franchise Act Rule.
R151-14-1. Title.

This rule shall be known as the "New Automobile
Franchise Act Rule".

R151-14-2. Authority - Purpose.

In accordance with the New Automobile Franchise Act,
Title 13, Chapter 14, this rule governs adjudicative proceedings
before the Utah Motor Vehicle Franchise Advisory Board and
the Executive Director of the Department of Commerce, and is
adopted under the authority of Subsection 13-14-104(2).

R151-14-3. Adjudicative Proceedings.

(1) Informal Proceeding. Adjudicative proceedings before
the Board and the Executive Director are designated as informal
adjudicative proceedings.

(2) Applicable Rules. In addition to Title 63, Chapter 46b,
Utah Administrative Procedures Act, any adjudicative
proceedings under the New Automobile Franchise Act shall be
conducted in accordance with this rule and with the Department
of Commerce Administrative Procedures Act Rule, R151-46b.

(3) Procedure for Substitution of Presiding Officer. In
accordance with Section 63-46b-2(1)(h), the Executive Director
of the Department may upon his/her own motion substitute an
administrative law judge as the presiding officer to conduct
certain aspects of the adjudicative proceedings before the Board
if he/she determines that fairness to the parties would not be
compromised by such substitution. The substitution order shall
give any party who feels that such substitution would
compromise fairness an opportunity to request the Executive
Director to reconsider the substitution by submitting written
objections and supporting arguments to the Executive Director.
Upon reconsideration, the Executive Director may leave the
order intact or make such other orders as he/she deems
appropriate.

(4) Submissions. Except as otherwise expressly required
or permitted in this Rule or in the New Automobile Franchise
Act, all correspondence or other submissions shall be directed
to the Chair of the Utah Motor Vehicle Franchise Advisory
Board at the Utah Department of Commerce.

(5) Form of Pleadings. A notice of agency action by the
agency shall comply with the requirements of the Utah
Administrative Procedures Act, Section 63-46b-3(2). A request
to commence an adjudicative proceeding pursuant to Section
13-14-107(1), shall be a pleading headed "BEFORE THE
DEPARTMENT OF COMMERCE, UTAH MOTOR VEHICLE
FRANCHISE ADVISORY BOARD" and captioned "Request
for Agency Action." The pleading shall substantially comply
with the Utah Administrative Procedures Act, Section 63-46b-
3(3), and the Department of Commerce Administrative
Procedures Act Rule, R151-46b-7.

(6) Answer. If the presiding officer determines that an
answer to any notice of agency action or request for agency
action would be helpful to the proceedings, the presiding officer
may order a party to the proceedings to file an answer.

(7) Memoranda. If the presiding officer determines that
prehearing briefs would be helpful to the proceedings, the
presiding officer may order the parties to submit memoranda in
accordance with any scheduling order entered by the presiding
officer.

(8) GRAMA. Any request for records of the proceedings
before the Board and the Executive Director will be governed by
GRAMA (Government Records Access and Management Act),
Utah Code Ann. Section 63-2-101 et seq. Any schedule of
records classifications maintained by the Department shall be
made available to the parties upon request.

R151-14-4. Registration.

(1) Each newly formed or otherwise not previously
registered franchisor or franchisee shall request an initial
registration form from the Department.

(2) The Department shall provide a renewal form to each
registered franchisor and franchisee at least 30 and not more
than 60 days prior to the expiration of the current registration.

(3) A registrant may use the form provided by the
Department to renew its registration or may submit a renewal
request in another format so long as that request contains the
following information:

(a) Name of dealership/manufacturer;

(b) Address of dealership/manufacturer;

(c) Owners or stockholders and percentage ofholding (5%
or above only);

(d) Line-makes manufactured, distributed, or sold;

(e) Ifapplicable, dealer number; and

(f) Name and address of person designated for the purpose
of receiving notices or process pursuant to the provisions of the
New Automobile Franchise Act.

(4) The processing of an application for registration by the
Department may be delayed for a reasonable time to give the
registrant an opportunity to cure technical defects in an
application for registration.

KEY: automobiles, motor vehicles, franchises, recreational
vehicles

May 2, 2006

Notice of Continuation September 6, 2006

13-14-101 et seq.
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R152. Commerce, Consumer Protection.
R152-1a. Internet Content Provider Ratings Methods.
R152-1a-1. Authority and Purpose.

In accordance with Utah Code Sections 76-10-1231(7)(c)
and 76-10-1233(2), these rules (R152-1a) establish acceptable
rating methods by which a content provider may restrict access
to material harmful to minors.

R152-1a-2. Definitions.

As used in these rules (R152-1a):

(1) "Content provider" is as defined in Utah Code Section
76-10-1230.

(2) "Harmful to minors" is as defined in Utah Code
Section 76-10-1201.

(3) "HTML" means Hypertext Markup Language, the
authoring language used to create documents on the Internet,
which defines the structure and layout of an Internet document.

(4) "URL" means an Internet address, usually consisting
of at least an access protocol and a domain name.

(5) "Utah content provider" means a content provider
described in Utah Code Section 76-10-1233(1).

R152-1a-3. Compliance with Utah Code Section 76-10-
1233(1).

A Utah content provider may comply with Utah Code
Section 76-10-1233(1) by rating material harmful to minors with
a rating label:

(1) listed in R152-1a-4; and

(2) placed in a location listed in R152-1a-5.

R152-1a-4. Acceptable Rating Labels.

A Utah content provider may rate material harmful to
minors with one of the following labels:

(1) "XXX" in all capital letters;

(2) "xxx" in all lower case letters; or

(3) "-NFM-" which consists of the letters NFM in all
capital letters:

(a) immediately preceded by a single hyphen, en dash, or
em dash; and

(b) immediately followed by a single hyphen, en dash, or
em dash.

R152-1a-5. Acceptable Rating Locations.

A Utah content provider may rate material harmful to
minors by placing a label listed in R152-1a-4 in one of the
following locations:

(1) ifthe material harmful to minors is contained within an
Internet website:

(a) within the URL of the website; or

(b) within the first 300 characters of the HTML for the
website;

(2) if'the material harmful to minors is contained within an
email message:

(a) within the first 300 characters of the email message;

(b) in the subject line of the email message;

(c) in the return address of the email message; or

(d) in any of the descriptive headers of the email message;
or

(3) if the material harmful to minors is contained within a
chat-room message or any other type of instant message:

(a) within the first 300 characters of the chat-room
message or instant message; or

(b) within the personal identification of the sender of the
chat-room message or instant message.

KEY: Internet ratings, consumer protection
September 18, 2006 76-10-1231(7)(c)
76-10-1233(2)
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R156. Commerce, Occupational and Professional Licensing.
R156-40. Recreational Therapy Practice Act Rules.
R156-40-101. Title.

These rules are known as the "Recreational Therapy
Practice Act Rules".

R156-40-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 40,
as used in Title 58, Chapters 1 and 40 or these rules:

(1) "Approved graduate degree in recreation therapy or a
graduate degree with an approved emphasis in recreation
therapy", as used in Subsection 58-40-5(1)(a)(i), means an
earned graduate degree which includes a minimum of nine
semester hours or 12 quarter hours of upper division or graduate
level course work in recreation therapy.

(2) "CTRS" means a person certified as a Certified
Therapeutic Recreation Specialist by the National Council for
Therapeutic Recreation Certification.

(3) "Full-time, on-site", as used in Subsections 58-40-
5(3)(c), 58-40-6(3)(a)(i) and (3)(b)(i), means an individual who
is employed on the premises with the hiring agency for a
minimum of 30 hours per week.

(4) "Maintain the on-going documentation", as used in
Subsection 58-40-6(3)(b), means:

(a) collecting data for the assessment process;

(b) documenting the on-going treatment or intervention
provided to clients according to the treatment plan; and

(c) providing periodic review of client status according to
agency regulations.

(5) "MTRS" means a person licensed as a master
therapeutic recreation specialist.

(6) "NCTRC" means the National Council for Therapeutic
Recreation Certification.

(7) "Supervision", as used in Subsections 58-40-5(3)(c),
58-40-6(1)(a), (2)(b), (3)(a)(i) and (3)(b)(i), means full-time, on-
site oversight by a MTRS or TRS of the recreation therapy
services offered.

(8) "Supervision of a temporary TRS", as used in
Subsection R156-40-302¢e(d), means that the MTRS or TRS
supervisor is responsible for the recreation therapy activities
performed by the temporary TRS and will review and approve
the treatment plans as well as any modifications to the treatment
plans as evidenced by the signature of the MTRS or TRS in the
treatment plan.

(9) "TRS" means a person licensed as a therapeutic
recreation specialist.

(10) "TRT" means a person licensed as a therapeutic
recreation technician.

(11) "Unprofessional conduct” is defined in Title 58,
Chapters 1 and 40.

R156-40-103. Authority - Purpose.

These rules are adopted by the division under the authority
of Subsection 58-1-106(1)(a) to enable the division to
administer Title 58, Chapter 40.

R156-40-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-40-302a. Qualifications for Licensure - Education
Requirements.

In accordance with Section 58-40-5, the educational
requirements for licensure include:

(1) A MTRS applicant shall:

(a) have a current NCTRC certification as a CTRS or a
current license as a TRS; and

(b) document completion of the education and 4000 hours
of paid experience while nationally certified as a CTRS or

licensed as a TRS.

(2) A TRS applicant shall:

(a) have a current NCTRC certification as a CTRS; and

(b) document completion of the education and practicum
requirements for licensure as a TRS.

(3) A TRT applicant shall:

(a) have an approved educational course in therapeutic
recreation taught by a MTRS, as required by Subsection 58-40-
5(3)(b)(1), which shall consist of 90 hours of structured
education under the instruction and direction of a licensed
MTRS, or if completed out of state, under the direction of a
nationally certified CTRS, which includes:

(1) theories and concepts of recreation therapy;

(ii) the therapeutic recreation process;

(iii) characteristics of illness and disability and their
effects on leisure;

(iv) medical and psychiatric terminology including
psychiatric, pharmacology and abbreviations;

(v) ethics;

(vi) role and function of other health and human service
professionals, including: agencies, medical specialists and allied
health professionals; and

(vii) health and safety.

R156-40-302b. Qualifications for Licensure - Experience
Requirements.

In accordance with Section 58-40-5, the experience
requirements for licensure include:

(1) A MTRS is required to complete 4000 hours of paid
experience, as required by Subsection 58-40-5(1)(a)(ii), which
means an individual must work as a TRS in Utah in a paid
position practicing recreation therapy and/or work outside of
Utah as a CTRS in a paid position practicing recreation therapy
as defined in Subsection 58-40-2(4)(a) and (b) for 4000 hours.

(2) A TRS isrequired to complete an approved practicum,
as required by Subsection 58-40-5(2)(b), which means a
practicum verified on the degree transcript.

(3) ATRT isrequired to complete an approved practicum,
as required by Subsection 58-40-5(3)(c), which means 125
hours of field work experience to be completed over a duration
of not more than nine months under the direction of a licensed
MTRS or TRS supervisor, that includes:

(a) a minimum of ten hours of face to face supervision by
the MTRS or TRS supervisor;

(b) training in the therapeutic recreation process as defined
in Subsections 58-40-2(4)(a) and (b);

(c) interdisciplinary contact;

(d) administration contact; and

(e) community relations.

R156-40-302c. Qualifications for Licensure - Examination
Requirements.

In accordance with Subsections 58-40-5(1)(e), 58-40-
5(2)(f) and 58-40-5(3)(e), applicants for licensure shall pass the
following examinations:

(1) Applicants for licensure as a MTRS or TRS shall pass
the NCTRC certification examination as evidenced by a current
NCTRC certification as a CTRS.

(2) Applicants for licensure as a TRT shall pass the Utah
Recreation Therapy Theory Examination for TRT with a
minimum passing score of 70%.

R156-40-302d. Qualifications for Supervision.
"Supervision of a therapeutic recreation technician", as
used in Subsection 58-40-6(3)(a)(i) and (3)(b)(i), means that the
MTRS or TRS supervisor is responsible for:
(1) providing on-site training, observation, direction and
evaluation, as defined in Subsection 58-40-2(4)(b), to include:
(a) reviewing the recreation therapy intervention
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performed by the TRT as defined by the treatment plan;

(b) demonstrating periodic review and evaluation of
ongoing documentation;

(c) reviewing the recreation therapy program according to
administrative and governing regulations; and

(d) reviewing and evaluating adherence to the standards of
the profession.

R156-40-302e. Qualifications for Temporary License as a
TRS - Supervision Required.

(1) In accordance with Section 58-1-303, an applicant for
temporary licensure as a TRS shall:

(a) submit an application for temporary license in the form
prescribed by the division which includes a verification that the
applicant has registered and been approved to take the next
available NCTRC examination;

(b) pay a fee determined by the department under Section
63-38-3.2;

(c) meet all the requirements for licensure, except passing
the NCTRC examination; and

(d) practice recreation therapy under the supervision of a
Utah licensed TRS or MTRS as defined in Subsection R156-40-
102(8).

(2) The temporary license will not be issued for a period
greater than ten months.

(3) The temporary license will not be renewed or extended
for any purpose.

R156-40-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewal cycle applicable to
licenses under Title 58, Chapter 40 is established by rule in
Section R156-1-308.

(2) Renewal procedures shall be in accordance with
Section R156-1-308.

KEY: licensing, recreational therapy, recreation therapy

September 14, 2006 58-40-1

Notice of Continuation September 19,2006 58-1-106(1)(a)
58-1-202(1)(a)



UAC (As of October 1, 2006)

Printed: October 10, 2006

Page 22

R156. Commerce, Occupational and Professional Licensing.
R156-77. Direct-Entry Midwife Act Rules.
R156-77-101. Title.

These rules are known as the "Direct-Entry Midwife Act
Rules."

R156-77-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 77,
as used in Title 58, Chapter 77 or these rules:

(1) "Accredited school", as used in these rules, includes
any midwifery school that has been granted pre-accredited status
by MEAC.

(2) "Apgar score", as used in Section R156-77-601, means
an index used to evaluate the condition of a newborn based on
arating of 0, 1, or 2 for each of the five characteristics of color,
heart rate, response to stimulation of the sole of the foot, muscle
tone, and respiration with 10 being a perfect score.

(3) "Appropriate provider", as used in Sections R156-77-
601 and 602, means a licensed provider who is an appropriate
contact person based on the provider's level of education and
scope of practice.

(4) "Collaborate", as used in Section R156-77-601, means
the process by which an LDEM and another licensed health care
provider jointly manage a specific condition of a client
according to a mutually agreed-upon plan of care. The LDEM
continues midwifery management of the client and may follow
through with the medical management as agreed upon with the
provider.

(5) "Consultation", as used in Section R156-77-601,
means the process by which the LDEM discusses client status
with an appropriate licensed health care provider by phone,
written note, or in person. The provider may give a
recommendation for management, but does not assume the
management of the client.

(6) "CPR", as used in these rules, means cardiopulmonary
resuscitation.

(7) "LDEM", as used in these rules, means a licensed
direct entry midwife licensed under Title 58, Chapter 77.

(8) "MANA", as used in these rules, means the Midwives
Alliance of North America.

(9) "MEAC", as used in these rules, means the Midwifery
Education Accreditation Council.

(10) "Midwifery Care", as used in these rules, has the same
meaning as the practice of direct-entry midwifery as defined in
Subsection 58-77-102(7).

(11) "NARM", as used in these rules, means the North
American Registry of Midwives.

(12) "Refer", as used in Section R156-77-601, means the
process by which an LDEM directs the client to an appropriate
licensed health care provider for management of a specific
condition. The LDEM continues midwifery management of the
client.

(13) "Transfer", as used in Section R156-77-601, means
the process by which an LDEM relinquishes management of a
client to an appropriate licensed health care provider. The
LDEM may provide on-going support services as appropriate.

(14) "Unprofessional conduct," as defined in Title 58
Chapters 1 and 77, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-77-502.

R156-77-103. Authority - Purpose.

These rules are adopted by the division under the authority
of Subsection 58-1-106(1)(a) to enable the division to
administer Title 58, Chapter 77.

R156-77-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-77-302a. Qualifications for licensure - Application
Requirements.

In accordance with Subsections 58-1-203(1), 58-1-301(3),
and 58-77-302(5), the application requirements for licensure in
Section 58-77-302 are defined herein.

(1) An applicant for licensure as an LDEM must submit
documentation of current CPR certification for health care
providers, for both adults and infants, from one of the following
organizations:

(a) American Heart Association;

(b) American Red Cross or its affiliates; or

(c) American Safety and Health Institute.

(2) An applicant for licensure as an LDEM must submit
documentation of current newborn or neonatal resuscitation
certification from one of the following organizations:

(a) American Academy of Pediatrics;

(b) American Heart Association; or

(c) a MEAC approved program or accredited school.

R156-77-302b. Qualifications for licensure - Education
Requirements.

In accordance with Subsections 58-1-203(1), 58-1-301(3),
and 58-77-302(6), the pharmacology course requirement for
licensure in Subsection 58-77-302(6) is defined herein. The
course must be:

(1) offered by a post-secondary educational institution that
is accredited by an accrediting board recognized by the Council
for Higher Education Accreditation of the American Council on
Education, a MEAC approved midwifery program or accredited
midwifery school, or be a MEAC approved program or course;
and

(2) at least eight clock hours in length and include basic
pharmacotherapeutic  principles and administration of
medications including the drugs listed in Subsections 58-77-
102(7)(f)(i) through (ix); or

(3) a general pharmacology course of at least 20 clock
hours in length from a health-related course of study.

R156-77-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 77 is established by rule in
Subsection R156-1-308a(1).

(2) Renewal procedures shall be in accordance with
Section R156-1-308c.

(3) Each applicant for renewal shall comply with the
following:

(a) submit documentation of holding a current Certified
Professional Midwife certificate in good standing with NARM;
and

(b) submit documentation of current certifications in adult
and infant CPR, and newborn resuscitation that meets the
criteria established in R156-77-302a.

R156-77-502. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) failure to practice in accordance with the knowledge,
clinical skills, and judgments described in the MANA Core
Competencies for Basic Midwifery Practice (1994), which is
hereby adopted and incorporated by reference; and

(2) failing as a midwife to follow the MANA Standards
and Qualifications for the Art and Practice of Midwifery (1997),
which is hereby adopted and incorporated by reference.

R156-77-601. Standards of Practice.

Except as provided in Subsection 58-77-601(3)(b), and in
accordance with Subsection 58-77-601(2), the standards and
circumstances that require an LDEM to recommend and
facilitate consultation, collaboration, referral, transfer, or
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mandatory transfer of client care are established herein. These
standards are at a minimum level and are hierarchical in nature.
If the standard requires at least consultation for a condition, an
LDEM may choose to collaborate, refer, or transfer the care of
the client.

(1) Consultation:

(a) antepartum:

(i) suspected intrauterine growth restriction;

(ii) severe vomiting unresponsive to LDEM treatment;

(iii) pain unrelated to common discomforts of pregnancy;

(iv) presence of condylomata that may obstruct delivery;

(v) anemia unresponsive to LDEM treatment;

(vi) history of genital herpes;

(vii) suspected fetal demise;

(viii) suspected multiple gestation;

(ix) confirmed chromosomal or genetic aberrations;

(x) hepatitis C; and

(xi) any other condition in the judgment of the LDEM
requires consultation.

(2) Collaborate:

(a) antepartum:

(i) infection not responsive to LDEM treatment;

(i1) seizure disorder affecting the pregnancy;

(iii)  history of cervical incompetence with surgical
therapy;

(iv) mild hypertension defined as a sustained diastolic
blood pressure of between 90 mm and 100 mm in two readings
at least six hours apart; and

(vi) any other condition in the judgment of the LDEM
requires collaboration;

(b) postpartum:

(i) infection not responsive to LDEM treatment; and

(i) any other condition in the judgment of the LDEM
requires collaboration.

(3) Refer:

(a) antepartum:

(i) thyroid disease;

(ii) changes in the breasts not related to pregnancy or
lactation;

(iii) severe psychiatric illness responsive to treatment;

(iv)  heart disease that has been determined by a
cardiologist to have potential to affect or to be affected by
pregnancy, labor, or delivery; and

(v) any other condition in the judgment of the LDEM
requires referral;

(b) postpartum:

(i) bladder dysfunction;

(ii) severe depression; and

(iii) any other condition in the judgment of the LDEM
requires referral;

(c) newborn:

(i) birth injury requiring on-going care;

(i) minor congenital anomaly;

(iii) jaundice beyond physiologic levels;

(iv) loss of 15% of birth weight;

(v) inability to suck or feed; and

(vi) any other condition in the judgment of the LDEM
requires referral.

(4) Transfer, however may be waived in accordance with
Subsection 58-77-601(3)(b):

(a) antepartum:

(i) current drug or alcohol abuse;

(ii) greater than a one and one-half pound estimated weight
discrepancy between fetuses in a multiple gestation;

(iii) current diagnosis of cancer;

(iv) persistent oligohydramnios not responsive to LDEM
treatment;

(v) confirmed intrauterine growth restriction;

(vi) confirmed breech presentation;

(vii) twins;

(viil) two previous c-sections;

(ix) history of preterm delivery less than 34 weeks;

(x) history of severe postpartum bleeding;

(xi) primary genital herpes outbreak;

(xii) mild preeclampsia defined as a sustained diastolic
blood pressure of 90 mm or greater in two readings at least six
hours apart and 1+ to 2+ proteinurea;

(xiii) gestation greater than 43 weeks; and

(xiv) any other condition in the judgment of the LDEM
may require transfer;

(b) intrapartum:

(i) non-reassuring fetal heart rate pattern indicative of fetal
distress that does not respond to LDEM treatment;

(i) visible genital lesions suspicious of herpes virus
infection;

(ii1) moderate hypertension defined as a sustained diastolic
blood pressure of greater than 110 mm in two readings at least
six hours apart;

(iv)  excessive vomiting, dehydration, acidosis, or
exhaustion unresponsive to LDEM treatment; and

(v) any other condition in the judgment of the LDEM may
require transfer;

(c) postpartum:

(i) retained placenta; and

(ii) any other condition in the judgment of the LDEM may
require transfer;

(d) newborn:

(i) gestational age assessment less than thirty-six (36)
weeks;

(i1) major congenital anomaly not diagnosed prenatally;

(iii) persistent hyperthermia or hypothermia unresponsive
to LDEM treatment; and

(iv) any other condition in the judgment of the LDEM may
require transfer.

(5) Mandatory transfer:

(a) antepartum:

(i) severe preeclampsia or severe pregnancy induced
hypertension;

(ii) eclampsia or hemolysis, elevated liver enzymes, and
low platelets syndrome (HELLP);

(iii) documented platelet count less than 75,000 platelets
per mm’ of blood;

(iv) diagnosed partial placenta previa at week 36, or
complete placenta previa at 32 weeks;

(v) confirmed ectopic pregnancy;

(vi) severe psychiatric illness non-responsive to treatment;

(vii) human immunodeficiency virus (HIV) or acquired
immunodeficiency syndrome (AIDS);

(viii) mono-amniotic multiple gestation;

(ix) twin-to-twin transfusion syndrome;

(x) three or more previous c-sections;

(xi) higher order (greater than two) multiple gestations;

(xii) RH isoimmunization in a mother carrying Rh positive
baby or a baby of unknown Rh type;

(xiii) insulin-dependent diabetes;

(xiv) significant vaginal bleeding after 20 weeks not
consistent with normal pregnancy and posing a continuing risk
to mother or baby; and

(xv) any other condition in the judgment of the LDEM
must be transferred;

(b) intrapartum:

(1) signs of uterine rupture;

(i) presentation(s) not compatible with spontaneous
vaginal delivery;

(iii) progressive labor prior to 36 weeks gestation except
miscarriages, confirmed fetal death, or congenital anomalies
incompatible with life;

(iv) prolapsed umbilical cord unless birth is imminent;
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(v) clinically significant abdominal pain inconsistent with September 14, 2006 58-1-106(1)(a)
normal labor; 58-1-202(1)(a)
(vi) seizure; 58-77-202(4)
(vii) complete placenta previa; 58-77-601(2)

(viii) suspected chorioamnionitis;

(ix) any other condition in the judgment of the LDEM
must be transferred;

(c) postpartum:

(i) uncontrolled hemorrhage;

(ii) maternal shock that is unresponsive to LDEM
treatment;

(iii) severe psychiatric illness non-responsive to treatment;

(iv) signs of deep vein thrombosis or pulmonary
embolism; and

(v) any other condition in the judgment of the LDEM must
be transferred;

(d) newborn:

(i) non-transient respiratory distress;

(ii) non-transient pallor or central cyanosis;

(iii) Apgar score at ten minutes of less than six;

(iv) low heart rate of less than 60 beats per minute after
one complete neonatal resuscitation cycle;

(v) absent heart rate except with confirmed fetal death or
congenital anomalies incompatible with life, or shoulder
dystocia resulting in death;

(vi) hemorrhage;

(vii) seizure;

(viii)  persistent hypertonia, lethargy, flaccidity or
irritability, or jitteriness;

(ix) inability to urinate or pass meconium within the first
48 hours of life; and

(x) any other condition in the judgment of the LDEM must
be transferred.

R156-77-602. Procedures for the Termination of Midwifery
Care.

(1) The procedure to terminate midwifery care for a client
who has been informed that she has or may have a condition
indicating the need for medical consultation, collaboration,
referral, or transfer is established herein:

(a) provide no fewer than three business days written
notice, unless an emergency, during which the LDEM shall
continue to provide midwifery care, to enable the client to select
another licensed health care provider;

(b) provide a referral; and

(¢) document the termination of care in the client's records.

(2) The procedure to terminate midwifery care to a client
who has been informed that she has or may have a condition
indicating the need for mandatory transfer is established herein:

(a) have the client sign a release of care indicating the
LDEM has terminated providing midwifery care as of a specific
date and time; or

(b) verbally instruct the client of the termination of
midwifery care and document said instruction in the client
record;

(c) make a reasonable effort to convey significant
information regarding the client's condition to the receiving
provider; and

(d) if possible, when transferring the client by ambulance
or private vehicle, the LDEM accompanies the client.

R156-77-603. Submission of Outcome Data.

Inaccordance with Subsection 58-77-601(5), an individual
licensed as an LDEM must submit outcome data electronically
to the MANA's Division of Research on the form prescribed by
MANA, and in accordance to the policies and procedures
established by MANA.

KEY: licensing, midwife, direct-entry midwife
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R251. Corrections, Administration.
R251-106. Media Relations.
R251-106-1. Authority and Purpose.

(1) Thisruleis authorized under Sections 63-46a-3, 64-13-
17, 63-2-102, and 77-19-11.

(2) The purpose of this rule is to define the UDC's policy
under which persons representing the news media shall be
allowed access to correctional institutions, inmates and other
supervised offenders. It is also intended to define UDC actions
when a need exists for the safeguarding of information.

R251-106-2. Definitions.

(1) "News magazines" means magazines having a general
circulation being distributed or sold to the general public by
news stands, by mail circulation, or both.

(2) "News media" means collectively those involved with
news gathering for newspapers, news magazines, radio, wire
services, television or other news services.

(3) "News media members" means persons over the age of
eighteen who are primarily employed in the business of
gathering or reporting news for newspapers, news magazines,
national or international news services, or radio or television
stations licensed by the Federal Communications Commission
or other recognized news services.

(4) "Newspaper" means, for the purposes of this rule, the
publication being circulated among the general public, and
containing items of general interest to the public such as
political, commercial, religious or social affairs.

(5) "Press" means the print media; also see "news media",

generally.
(6) "UDC" means the Utah Department of Corrections;
7 "UDC-issued media identification" means

identification issued by the UDC to members of the news media
to ensure a consistent, controlled, dependable means of
recognition.

R251-106-3. Standards and Procedures.

(1) It is the policy of the UDC to permit press access to
facilities, inmates, supervised offenders and information.
Access shall be:

(a) consistent with the requirements of the constitutions
and laws of the United States and State of Utah;

(b) at a level no more restrictive than that allowed the
general public.

(2) Access by news media members shall be restricted:

(a) when the UDC finds it necessary to further its
legitimate governmental interests, or to maintain safety, security,
order, discipline and program goals;

(b) to conform with statutory and constitutional privacy
requirements as interpreted by binding case precedent;

(c) when information or access would be contrary to state
interests on matters under litigation; or

(d) to safeguard the privacy interests of those under the
supervision of the UDC.

(3) The UDC shall make all reasonable efforts to see that
the public is kept informed concerning its operations by:

(a) participating and cooperating with the news media to
communicate the UDC's mission, goals, policy, procedures,
operation, and activities;

(b) providing information in a timely manner, while
avoiding disruption or compromise of the UDC's legitimate
interests; and

(c) releasing information in accordance with the policy,
procedures and requirements of law to provide the public with
knowledge about:

(i) UDC philosophy, operations and activities; and

(ii) significant issues and problems facing the UDC.

(4) Inmates shall not be denied the opportunity to
communicate with the news media. However, the UDC reserves

the right to regulate the manner in which the communication
may occur, including:

(a) defining the channels of communication and the
circumstances of their use; and

(b) temporarily suspending communication during exigent
circumstances including:

(i) riots;

(i1) hostage situations;

(iii) fires or other disasters;

(iv) other inmate disorders; or

(v) emergency lock-down conditions.

(5) Because the UDC faces special management problems
with the prison's operation from face-to-face interviews between
inmates and the news media:

(a) news media members' requests for face-to-face
interviews shall be reviewed on a case-by-case basis by
considering the mental competence of the inmate, pending
appeals, safety, security, and management issues of the
institution;

(b) requests for face-to-face interviews shall be submitted
to the Director of Public Information; and

(c) interviews which the UDC determines will jeopardize
its legitimate interests, or those of a prison facility, shall not be
approved.

(6) Access to executions by the news media shall be
consistent with the requirements of Section 77-19-11.

(7) News media members shall obtain UDC-issued media
identification or shall receive special permission for access to
prison property or other UDC Facilities. Special permission
may be granted only by the Institutional Operations Division
Director, Director of Public Information, Deputy Director, or
Executive Director.

(8) No equipment shall be taken inside the facility unless
specifically approved by the Institutional Operations Division
Director, Director of Public Information, Deputy Director, or
Executive Director. Filming or other recording visits are
separate issues and involve individual consideration and
decisions.

(9) Ground rules for each opportunity for facility access,
filming or recording shall be determined prior to entry.

(10) Access may be terminated at any time without
warning, if:

(a) the conditions, ground rules, or other regulations are
violated by news media members involved in the access
opportunity;

(b) an inmate disorder or other disruption develops;

(c) staff members detect problems created by the media
visit which threaten security, safety or order in the facility; or

(d) other reasons related to the legitimate interests of the
UDC are present.

(11) Deliberate violation of regulations or other serious
misconduct during a facility visit:

(a) shall result in the temporary loss of UDC-issued media
identification; and

(b) may result in the permanent loss of UDC-issued media
identification.

KEY: corrections, press, prisons

1993 63-2-102
Notice of Continuation September 19, 2006 63-46a-3
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R251. Corrections, Administration.
R251-107. Executions.
R251-107-1. Authority and Purpose.

(1) This rule is authorized by Section 77-19-10,11, in
which the Department shall adopt and enforce rules governing
procedures for the execution of judgments of death and
attendance of persons at the execution.

(2) The purpose of this rule is to address public safety and
security within prison facilities prior to, during and immediately
following an execution.

R251-107-2. Definitions.

(1) "broadcast news media" means reference to aradio and
television news media.

(2) "Department" means Utah Department of Corrections.

(3) "DIO" means Division of Institutional Operations.

(4) "news magazines" means magazines having a general
circulation being distributed or sold to the general public by
newsstands, by mail circulation, or both.

(5) "news media" includes persons engaged in news
gathering for newspapers, news magazines, radio, television or
other news services.

(6) "news media members" means persons over the age of
eighteen who are primarily employed in the business of
gathering or reporting news for newspapers, news magazines,
national or international news services, radio or television
stations licensed by the Federal Communications Commission
or other recognized news services.

(7) "newspaper" means a publication that circulates among
the general public, and contains information of general interest
to the public regarding political, commercial, religious or social
affairs.

(8) "press" means the print media, news media, or both.

(9) "Timpanogos Facility" means the inmate housing unit
at North Point formerly called the Young Adult Correctional
Facility.

(10) "USP" means Utah State Prison.

R251-107-3. Crowd Control.

(1) Persons arriving at or driving past the USP shall be
routed and controlled in a manner which does not compromise
or inhibit:

(a) security;

(b) official escort or movement;

(c) the functions necessary to carry out the execution; or

(d) safety.

(2) Persons controlled/handled through this process shall:

(a) be handled in a manner with no more restriction than
is necessary to carry out the legitimate interests of the
Department; and

(b) be dealt with in a courteous manner.

(3) Procedures for crowd control shall be consistent with
federal, state and local laws.

(4) Only persons specifically authorized by security list or
Department identification shall be permitted on USP property,
except those persons congregating at the designated
demonstration/public area.

(5) Persons entering USP property without authorization
shall be ordered to leave and may be arrested if:

(a) the trespass was intentional;

(b) the individual failed to immediately leave the USP
property following a warning;

(c) the trespass jeopardized safety or security (or)
interfered with the lawful business of the Department or its staff
or agents; or

(d) it involves entry onto areas clearly posted with signs
prohibiting access or trespass.

R251-107-4. Selection of Executioners.

(1) The Executive Director/designee shall ensure that the
method of judgment of death specified in the warrant is carried
out at a secure correctional facility operated by the Department
in accordance with Section 77-19-10.

(2) If the judgment of death is to be carried out by lethal
injection, at least three persons, including one alternate who is
trained to administer intravenous injections, shall be selected.

(a) Two shall be selected to administer a continuous
intravenous injection; one of which shall be a lethal quantity of
sodium thiopental or other equally or more effective substance
sufficient to cause death.

(b) One additional executioner who shall be an alternate,
shall be selected to provide back-up for the primary team.

(¢c) The Executive Director, DIO Director, and Warden
shall be responsible for selecting the executioners.

(i) Executioners may be selected from within or outside of
the state of Utah.

(ii) Selection to the teams shall require knowledge and
training in the accepted medical practices to administer
intravenous injections.

(d) The Warden, DIO Director, and Executive Director
shall review the qualifications and other relevant information
concerning applicants who claim appropriate training and skills
in administering intravenous injections.

(e) Following the examination and evaluation of
candidates, the Warden, with the concurrence of the Executive
Director and DIO Director, shall select the executioners.

(f) The Deputy Director/designee shall contact those
chosen for the primary and back-up execution teams to notify
them of their selection and to verify their willingness and
availability to perform the duties of execution by injection.

(g) If any person rescinds his original offer to participate,
the Warden, DIO Director, and Executive Director will select a
replacement.

(3) If the judgment of death is to be carried out by
shooting, the Executive Director/designee shall select a five-
person firing squad of peace officers.

(a) A five-person execution team, plus one alternate and
a team leader, shall be chosen for the firing squad.

(b) The alternate shall be selected to replace any member
of the firing squad who is unable to discharge his required
functions.

(c) Persons selected for the firing squad shall be POST
certified peace officers.

(d) The Executive Director and Warden shall be
responsible for the selection process.

(e) The final choice of firing squad members shall be the
responsibility of the Warden with the concurrence of the
Executive Director/designee.

(f) The Deputy Director/designee shall contact those
chosen for the firing squad, alternates and team leader to notify
them of their selection and to verify their willingness and
availability to perform the execution duties.

(g) If any person rescinds his original offer to participate,
the selection team shall select a replacement.

R251-107-5. Demonstration and Public Access.

(1) Parking or standing during the execution event from
the designated start time in the authorized security plan until
two hours after the execution is prohibited:

(a) on Pony Express Road between 13800 South and
14600 South;

(b) on Minuteman Drive between 14400 South and 14600
South;

(c) on 14600 South from the Utah Roses to Minuteman
Drive;

(d) on the I-15 freeway or its ramps;

(e) on 13800 South from Pony Express Road to the
railroad tracks; and
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(f) in any other location posted for "no parking" or
restricted parking.

(2) Parking on Pony Express Road between 13800 South
and 14600 South is posted and prohibited 24 hours a day.

(3) The Executive Director/designee may permit limited
access to a designated portion of prison property on Minuteman
Drive at or near the Fred House Academy for the public to
gather to observe the prison or demonstrate during an execution
event.

(4) The demonstration/public staging area located north of
the 14800 South road block on East Frontage Road shall be the
location for demonstrators and the general public.

(5) If more people gather at the demonstration/public
staging area than can be accommodated, an overflow area shall
be made available in the park-and-ride parking area west of the
south-bound on-ramp on the Bluffdale interchange.

(6) Access shall be limited to the designated start time in
the authorized security plan the day prior to the scheduled
execution date and last up to six hours following the execution
or any stay, unless permission is earlier withdrawn.

(7) Security shall be provided at the public area to try to
prevent physical confrontations between
observers/demonstrators with differing points of view.

(8) To avoid the possibility of any group raising First
Amendment issues based on the Department favoring one group
over another, demonstrators shall not be separated according to
their views regarding capital punishment.

(9) Motor vehicles are not permitted at the designated
location. Persons at the location or en route to or from the site
are subject to all applicable state and federal laws, rules and
regulations and local ordinances including, without limitations,
those relating to traffic control, pedestrian traffic, parking, noise,
and parade permits.

(10) No person may block, obstruct, or interfere with
prison traffic or communication.

(11) No person may damage, destroy or take public
property, nor may any person build or erect any structure nor
leave behind any object, substance or material.

(12) No person may violate the intent of clearly marked
signs, fences, doors or other indicant relative to prohibitions
against entering any prison property or facility for which
permission to enter may not be marked.

(13) The Department neither recognizes, nor is bound by,
the policies, allowances or arrangements which may have
occurred at prior executions, events or on prior occasions, and
by this rule any arrangement provided for public access at
previous executions or demonstrations is invalidated.

(14) The Executive Director may at any time withdraw
permission without notice in the event of riot, disturbance, or
other factors that in the opinion of the Warden/designee or
Executive Director/designee jeopardizes the security, peace,
order or any function of the prison.

R251-107-6. Visitor Parking.

(1) Parking shall be prohibited:

(a) on Pony Express Road, which is the West Frontage
Road, from 13800 South, which is the Timpanogos Facility
road, to 14600 South;

(b) on Minuteman Drive, which is the East Frontage Road,
from Road Block #8 at 13800 South to the 14600 South;

(c) on 14600 South between Minuteman Drive and the
west end of USP property;

(d) on 13800 South from Pony Express Road west to the
USP property line; and

(e) anywhere on the I-15 freeway or its ramps between
13800 South and 14600 South.

(2) Parking instructions shall be given by officers at
roadblocks to drivers entering controlled areas. Vehicles parked
in violation of R251-107(1)(a-e) shall be impounded.

(3) Drivers disobeying traffic or parking instructions of
peace officers shall be subject to arrest.

(4) Pedestrians entering or attempting to enter controlled
or restricted areas shall be warned to leave and shall be subject
to arrest if they fail to comply.

(5) Department officers and/or officers from requested
allied agencies shall have the primary responsibility for traffic
and parking enforcement.

R251-107-7. Witnesses.

(1) The Department will implement the standards and
procedures for inmate witnesses outlined in Section 77-19-11.

(2) As a condition to attending the execution, each
designated witness shall be required by the Department to
execute an agreement setting forth their willingness to conduct
themselves while on prison property in a manner consistent with
the legitimate penelogical, security and safety concerns as
delineated by the Department.

(3) Witnesses wishing to have interviews with the news
media may do so before arriving at the staging area or after the
execution.

R251-107-8. Personal Searches.

(1) News media representatives and inmate-invited
witnesses shall be searched at the staging area prior to being
allowed into the escort vehicles.

(a) The search shall include a search by metal detector and
rub search.

(b) News media representatives and witnesses shall be
asked to remove all personal items from their clothing and
persons.

(i) Unauthorized items shall be taken by the witness to
his/her vehicle or left at the staging area until the witness returns
from the execution.

(ii) Witnesses shall be responsible for locking their
vehicle.

(2) Government officials, the physician, and the State
Medical Examiner shall be searched by metal detector, but shall
not be rub searched unless there is suspicion that an official is
carrying contraband.

(3) Strip search of witnesses shall be permitted only if
there is a reasonable suspicion that the witness is concealing
contraband or anything which would jeopardize safety or
security or violate Section 77-19-11, and may only be
authorized by the Executive Director, DIO Director, or the
Warden.

(4) Cameras and recording devices shall not be allowed at
the execution site except for two pool cameras, which may be
carried to the execution site waiting room, to be used after the
execution has taken place.

(5) Department members may be searched upon a
reasonable suspicion that a member is carrying contraband.

R251-107-9. News Media.

(1) The Department shall permit press access to the
execution and information concerning the execution consistent
with the requirements of the constitutions and laws of the
United States and State of Utah.

(2) The Department and the Utah Code recognize the need
for the public to be informed concerning executions.

(a) The Department will participate and cooperate with the
news media to inform the public concerning the execution; and

(b) information should be provided in a timely manner.

(3) If the condemned person is willing, the Department
may allow an opportunity for the condemned to speak with the
news media.

(4) The Executive Director shall be responsible for
selecting the members of the news media who will be permitted
to witness the execution.
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(a) After the court sets a date for the execution of the death
penalty, news directors may request permission for a member of
their organization to witness the execution by directing the
request, in writing, to the attention of the Executive Director at
least 21 days prior to the execution.

(b) When administrative convenience or fairness to the
news media dictates, the Department, in its discretion, may
extend the request deadline.

(c) Requests for consideration may be granted by the
Executive Director provided they contain the following:

(i) a statement setting forth facts showing that the
requesting individual falls within the definition of member of
the "press" and "broadcast news media" as set forth in this rule;

(i) an agreement to act as a pool representative for other
news gathering agencies desiring information on the execution;

(iii) an agreement that the media member will abide by all
of the conditions, rules and regulations while in attendance at
the execution; and

(iv) agreement that they will conduct themselves consistent
with existing press standards.

(d) Uponreceipt of media member's request for permission
to attend the execution, the Executive Director may take the
steps necessary to verify the statements made in the request.
After verifying the information in the request, selection of
witnesses shall be made by the Executive Director.

(e) The Executive Director shall identify the media
members who have been selected to witness the execution.
Media members shall be selected on a rotating basis from the
following organizations:

(i) Salt Lake City daily newspapers;

(ii) television stations licensed and broadcasting daily in
the State of Utah;

(iii) one newspaper of general circulation in the county in
which the crime occurred;

(iv) one radio station licensed and broadcasting in the
State of Utah; and

(v) the remainder from a pool of broadcast, print, and wire
services news media organizations operating in Utah.

(f) In the event that the Executive Director is unable to
name a media member from each of the above-described
organizations, he shall name other qualifying media members to
attend.

(g) No media members other than those named to attend
the execution as described in this rule shall be permitted to
witness the execution.

(h) Additional members of the press and broadcast news
media who request and receive permission from the Executive
Director shall be permitted on prison property during the
execution at a location designated by the Executive Director.

(i) The Department shall arrange for pre-execution
briefings, distribution of media briefing packages, briefings
throughout the execution event, and post-execution briefings by
the news media who witnessed the execution.

(j) No special access nor briefings will be provided to
members of the press who are not selected as witnesses nor
selected for the alternate site.

(k) Two photographers shall be appointed as pool
photographers to film the execution site following clean up.

(I) One photographer shall provide for the needs of the
electronic media and the other shall take photos for the print
media.

(m) The pool photographers should be selected from
agencies other than those represented among the nine witnessing
the execution.

(n) If any attempt is made to photograph in any area or at
any time other than that specifically authorized, the
photographer shall be expelled, film confiscated and criminal
charges, if appropriate, filed.

(5) The Warden shall permit the members of the press and

broadcast news media, selected by the Executive Director, to
witness the execution.

(6) Each media member attending the execution shall be
carefully searched prior to admittance to the execution chamber.

(a) No strip search of any media member shall be
conducted unless and until the Warden has reasonable suspicion
to believe the media member is concealing weapons, drugs,
audio or visual recording devices, or any other item not
expressly authorized.

(i) Electronic or mechanical recording devices include
still, moving picture or videotape cameras, tape recorders or
similar devices, broadcasting devices, or artistic paraphernalia,
including notebooks, and drawing pencils or pens.

(i) Only a small notebook and a pen or pencil issued by
the Department shall be permitted.

(b) In the event of a strip search, the search shall be
conducted in private, away from the execution area.

(i) If the media members are found not to be concealing
any of the items described, they will be permitted to return to
the execution site and attend the execution.

(i) Any media member found to possess prohibited items
shall be escorted from the execution area, from prison property
and shall be subject to criminal charges, if appropriate.

(c) Persons representing the news media witnessing the
execution shall be required to sign a statement or release
absolving the institution or any of its staff from any legal
recourse resulting from the exercise of search requirements or
other provisions of the witness agreement.

(d) The Warden shall not exclude any media member duly
selected from attendance at the execution except as described in
these policies, nor may the Warden cause a selected media
member to be removed from the execution chamber unless the
media member:

(i) refuses to submit to a reasonable search as permitted in
these policies;

(ii) faints, becomes ill or requests to be allowed to leave
during the execution;

(iii) causes a disturbance within the execution chamber
that disrupts the conduct of the execution; or

(iv) refuses or fails to abide by the conditions and policies
set forth by the Department.

(e) The execution chamber shall be arranged so as to
provide space for the attending media members and the space
arranged shall have a view of the execution site, with the
exception of:

(i) aview of the members of'the firing squad, if employed,
or

(i)  if lethal injection is chosen, those directly
administering the method of execution, who shall be concealed
from the view of the media members so that their identities will
remain unknown.

(f) The selected media members shall be transported as a
group to the execution location prior to the execution and shall
be allowed to remain there throughout the proceeding.

(g) The Department shall designate a representative or
representatives to remain with the media members throughout
the execution proceedings for the purpose of supervising and
answering questions related to the execution.

(h) Media members shall be admitted to the execution area
on the date set for the execution only after:

(i) proof of identification has been presented to the Public
Affairs Director/designee at the staging area;

(i1) being issued special identification credentials;

(iii) receiving an orientation by the Public Affairs
Director/designee; and

(iv) signing an agreement to abide by conditions required
of media witnesses to the execution.

(i) After the execution has been completed and the site has
been restored to an orderly condition, news media members may
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be permitted to return to the execution chamber for purposes of
filming, photographing and recording the site.

(i) Re-entryto the site shall be permitted only after the site
has been restored to an orderly condition, including:

(A) removal of the body of the condemned;

(B) evacuation of those involved in administering the
execution; and

(C) clean up of the execution site.

(ii) Restoring the site to an "orderly condition" prior to the
filming opportunity shall not unnecessarily disturb the physical
arrangements for the execution.

(iii) Media members permitted to return to the execution
chamber for the filming and recording of the site shall include:

(A) the news media members who were selected to witness
the execution;

(B) one pool television photographer; and

(C) one pool newsprint photographer.

(iv) The film/videotape shall not be used in any news or
other broadcast until made available to all agencies participating
in the pool. All agencies receiving the film/videotape will be
permitted to use them in news coverage and to retain the
film/videotape for file footage.

(j) News media representatives shall, after being returned
from the execution to the staging area, act as pool
representatives for other media representatives covering the
event.

(i) The pool representatives shall meet at the designated
media center and provide an account of the execution and shall
freely answer all questions put to them by other media members
and shall not be permitted to report their coverage of the
execution back to their respective news organizations until after
the non-attending media members have had the benefit of the
pool representatives' account of the execution.

(A) News media members attending the post-execution
briefing shall agree to remain in the briefing room and not leave
nor communicate with persons outside the briefing room until
the briefing is over.

(B) The briefing shall end when the attending news media
members are through asking questions or after 90 minutes,
whichever comes first.

(i1) The media witnesses shall be transported as a group
between the staging area and the execution chamber in
Department transportation. Media members arriving late and
missing the shuttle shall not be permitted to attend the
execution.

(k) The Department may alter these policies to impose
additional conditions, restrictions and limitations on media
coverage of the execution when requirements become necessary
for the preservation of prison security, personal safety or other
legitimate interests which may be in jeopardy.

() If extraordinary circumstances develop, additional
conditions and restrictions shall be no more restrictive than
required to meet the exigent circumstances.

R251-107-10. Security Zones.

(1) During the execution operation, the USP property and
certain other areas shall be divided into four security zones,
including:

(a) the inner-perimeter zone;

(b) the controlled-perimeter zone;

(c) the restricted zone; and

(d) the extended zone.

(2) The extent of implementation of security zone
requirements may be tailored to meet the security needs of the
particular execution.

(3) Trespass or unauthorized entry into the controlled
perimeter zone may be prosecuted.

(4) Only those controlled areas specifically identified as
accessible to the public-at-large or specified individuals may be

entered.

(5) Access to the inner-perimeter, controlled, and
restricted security zones shall be permitted only for persons
whose names are on the security list or who have the proper
Department ID.

(6) A request to restrict air space over USP property 500
feet above ground level shall be made to the Federal Aviation
Administration for the duration of the execution.

(7) Extended security zones, though accessible to the
public, shall be patrolled and observed for:

(a) criminal violations;

(b) traffic violations;

(c) parking violations; and

(d) threatening or disruptive behavior.

(8) Persons engaged in unauthorized entry onto property
west of I-15 may be prosecuted for trespass.

(9) Persons attempting to breach the inner-security
perimeter shall not only be prosecuted, but ifthe threat to prison
security and/or public safety are great enough, may risk
exposure to use of force, even deadly force, to prevent the defeat
of inner perimeter security.

(10) Controlled areas east of I-15 shall be accessible to the
general public to the extent specifically authorized by the
Department.

R251-107-11. Regular Inmate Visiting.

All regular inmate visiting shall be suspended 24 hours
prior to an execution and shall be resumed at the next scheduled
visiting time after the execution.

R251-107-12. Authority of Executive Director.

The Executive Director/designee shall be authorized to
make changes in policies and procedures that are necessary to
ensure the interest of security, safety, and professionalism is
maintained during the planning, training, and administering of
the execution order.

KEY: corrections, executions*, prisons
April 18,2002
Notice of Continuation September 19, 2006
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77-19-11
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R251. Corrections, Administration.
R251-108. Adjudicative Proceedings.
R251-108-1. Purpose and Authority.

(1) The purpose of this rule is to establish a procedure by
which informal adjudicative proceedings shall be conducted as
aresult of a notice of agency action, or a request by a person for
agency action regarding Department rules, orders, policies or
procedures. This rule shall not apply to internal personnel
actions conducted within the Department.

(2) This ruleis authorized by Sections 63-46a-3, 63-46b-4,
and 63-46b-5.

R251-108-2. Definitions.

(1) "Adjudicative proceeding" means a departmental action
or proceeding.

(2) "Department" means Department of Corrections.

(3) "Hearing" means an adjudicative proceeding which
may include not only a face-to-face meeting, but also a
proceeding/meeting conducted by telephone, television or other
electronic means.

(4) "Person" means an individual, group of individuals,
partnership, corporation, association, political subdivision or its
units, governmental subdivision or its units, public or private
organization or entity of any character, or another agency.

(5) "Personnel actions" means any administrative hearings,
grievance proceedings and dispositions, staff disciplinary
process, promotions, demotions, transfers, or terminations
within the department.

(6) "Presiding officer" means an agency head, or an
individual or body of individuals designated by the agency head,
by the agency's rules, or by statute to conduct an adjudicative
proceeding; if fairness to the parties is not compromised, an
agency may substitute one presiding officer for another during
any proceeding.

(7) '"Petition" means a request for the department to
determine the legality of agency action or the applicability of
policies, procedures, rules, or regulations relating to agency
actions associated with the governing of persons or entities
outside the Department.

R251-108-3. Policy.

It is the policy of the Department that:

(1) all adjudicative proceedings not exempted under the
provisions of Section 63-46b-4 shall be informal,

(2) wupon receipt of a petition, the Department shall
conduct an informal hearing regarding its actions or the
applicability of Department policies, rules, orders or procedures
that relate to particular actions;

(3) the Department shall provide forms and instructions for
persons or entities who request a hearing;

(4) hearings shall be held in accordance with procedures
outlined in Section 63-46b-5;

(5) the provisions of this rule do not affect any legal
remedies otherwise available to a person or an entity to:

(a) compel the Department to take action; or

(b) challenge a rule of the Department;

(6) the provisions of this rule do not preclude the
Department, or the presiding officer, prior to or during an
adjudicative proceeding, from requesting or ordering
conferences with parties and interested persons to:

(a) encourage settlement;

(b) clarify the issues;

(c) simplify the evidence;

(d) expedite the proceedings; or

(e) grant summary judgment or a timely motion to dismiss;

(7) apresiding officer may lengthen or shorten any time
period prescribed in this rule, with the exception of those time
periods established in Section 63-46b applicable to this rule;

(8) the Executive Director/designee shall appoint a

presiding officer to consider a petition within five working days
after its receipt;

(9) the presiding officer shall conduct a hearing regarding
allegations contained in the petition within 30 working days
after notification by the Executive Director;

(10) the presiding officer shall issue a ruling subject to the
final approval of the Executive Director within 15 working days
following the hearing and forward a copy of same by certified
mail to the petitioner;

(11) the petition and a copy of the ruling shall be retained
in the Department's records for a minimum of two years;

(12) the ruling issued by the presiding officer terminates
the informal adjudicative proceeding process; and

(13) appeals shall be submitted to a court of competent
jurisdiction as outlined in Sections 63-46b-14 and 15.

KEY: corrections, administrative procedures

1992 63-46a-3
Notice of Continuation September 19, 2006 63-46b-4
63-46b-5
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R251. Corrections, Administration.
R251-703. Vehicle Direction Station.
R251-703-1. Authority and Purpose.

(1) This rule is authorized under Sections 64-13-14 and
64-13-10.

(2) The purpose of this rule is to define the Department's
policy, procedure and requirements for the operation of the
Vehicle Direction Stations located at the South Point and
Central Utah Correctional facilities.

R251-703-2. Definitions.

(1) "Central Utah Correctional Facility" or "CUCF" means
the institutional housing unit located in Gunnison.

(2) "Civilian" means vendor, deliveryman, construction
worker, family members, friend, or other person not acting on
behalf of UDC or an allied agency in an official capacity who
needs access to prison property.

(3) "Department" means Department of Corrections.

(4) "DIO" means Division of Institutional Operations.

(5) "ID" means identification issued by an authorized
government agency.

(6) "South Point" means the Uinta, Wasatch and Oquirrh
facilities at the Utah State Prison.

(7) "VDS" means Vehicle Direction Station.

(8) "Visitor" means any person accessing prison property
other than a Utah Department of Corrections employee, an
inmate, or offender.

R251-703-3. Policy.

It is the policy of the Department that:

(1) the Department shall maintain a Vehicle Direction
Station at the main entrance of South Point, and Central Utah
Correctional Facility to control access of vehicles and persons
entering or leaving institutional property;

(2) the Vehicle Direction Station (VDS) shall be staffed by
an armed member of the Security Unit. The VDS shall be
staffed from 0600 to 2200 hours daily;

(3) drivers using the entrance road to the VDS shall
observe state traffic laws, keep the road free from equipment or
vehicles that would obstruct visibility or impede the free flow of
traffic, and follow directives of VDS staff charged with
maintaining entry facilities;

(4) drivers and pedestrians using the entrance road shall
heed directions of VDS staff, to ensure the safety of vehicular
and pedestrian traffic;

(5) visitors to the prison shall be responsible to read and
follow signs posted on the entrance road to the VDS prohibiting
contraband from being introduced onto prison property;

(6) since the VDS is the initial control point for controlling
contraband from being brought onto prison property, visitors
may be subjected to search and seizure procedures as provided
by law;

(7) the VDS shall be the control point for limiting entry to
institutional facilities to persons whose presence is necessary to
the institution and to authorized visitors of inmates;

(8) to prevent escape of inmates, a vehicle exiting South
Point or CUCF shall be subject to a search. Persons in exiting
vehicles shall be required to provide identification and
verification of clearance;

(9) civilians 16 years of age and older, in a vehicle or on
foot, shall be required to have picture ID in their possession and
to submit it for inspection, before being allowed through the
VDS. If they do not have a valid ID:

(a) access to the prison through the VDS shall not be
allowed;

(b) they shall not be allowed to wait or park on the
entrance road to any institutional facility or on any roads
adjacent to an institutional facility; but

(c) they may be allowed to wait in a designated parking

area adjacent to the VDS;

(10) civilians under 16 years of age shall not be permitted
access unless accompanied by an approved adult;

(11) civilians found in the possession of weapons or
contraband at the VDS under circumstances which do not
constitute a violation of law shall be required to leave prison
property,

(12) peace officers from allied agencies shall either secure
their firearms at the VDS, another approved location, or lock
their weapons in their vehicle trunk if the vehicle will not
penetrate the secure perimeter;

(13) persons who have a valid outstanding warrant may be
arrested and either cited or transported, depending on the needs
of the UDC and the agency holding the warrant;

(14) persons who have a valid outstanding warrant, if not
arrested, may be denied entry to prison property until the
warrant has been adjudicated; and

(15) visitors shall comply with all directives of VDS
officers.

KEY: prisons
January 15, 1998
Notice of Continuation September 19, 2006

64-13-14
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R251. Corrections, Administration.
R251-704. North Gate.
R251-704-1. Authority and Purpose.

A. This rule is authorized by Section 64-13-14, which
allows the Department to adopt standards and rules in
accordance with its responsibilities.

B. The purpose of this chapter is to provide the
Department's policy, procedures and requirements for the North
Gate of the South Point Complex of the Prison.

R251-704-2. Definitions.
1. "ID" means identification.
2. "SSD" means Special Services Dormitory.

R251-704-3. Standards and Procedures.

It is the policy of the Department that:

A. access through the North Gate shall be restricted to
authorized persons at authorized times to control contraband,
prevent the escape of inmates and to otherwise further the
legitimate security interests of the USP;

B. regulations shall be enacted to control access through
the North Gate, particularly as that access involves persons who
are not members of the USP staff;

C. vehicles accessing the North Gate shall be thoroughly
searched to prevent the flow of contraband, prevent the
possibility of escape and to otherwise further the legitimate
security interests of the USP;

D. vehicles wishing to exit the North Gate which are
loaded in such a manner which prohibits the North Gate officer
from giving it a thorough shake down shall:

1. be accompanied by a corrections officer who witnessed
the loading of the vehicle and verifies, by signing the North
Gate Vehicle Security Warrant Form, that the security of the
vehicle was maintained during loading to prevent escape; and

2. be detained at the North Gate until all inmates are
counted.

E. vendor access through the North Gate may be allowed
from 0700 to 1500 hours Monday through Friday;

F. deliveries at other than designated times shall require a
special clearance signed by the Security Deputy
Warden/designee.

G. the garbage truck:

1. should be allowed access to through the North Gate
Monday, Wednesday and Friday beginning at approximately
0400; and

2. shall have an Enforcement Officer escort while inside
the secure perimeter;

H. access for contractors and construction workers should
be granted between 0700 and 1700 hours, unless an emergency
exists that would prevent access;

I.  non-prison staff (i.e., contract professional staff
including psychologists, vocational rehabilitation personnel,
attorneys, legal services providers, etc.), including all volunteers
shall not ordinarily be allowed access through the North Gate,
but shall be required to use the Oquirrh, Wasatch, or Uinta
administration building sallyport for access to the SSD;

J. vendors shall be required to surrender their driver's
license, or official identification to the North Gate officer while
inside the compound (any exception shall be cleared through the
Watch Commander);

K. construction workers and contractors shall provide
name, legal address, social security number, driver's license
number, date of birth to the appropriate prison personnel at least
72 hours prior to access onto prison property;

L. prior to exiting through the North Gate, all persons shall
be identified;

M. all persons are subject to a search of their person,
property and vehicle as a condition of entry onto prison

property;

N. the North Gate officer shall search all vehicles to
ensure that no unauthorized passengers or contraband items are
allowed access through the North Gate; and

O. vehicle operators and passengers shall exit the vehicle
during a vehicle search.

KEY: correctional institutions, security measures
April 10, 2002
Notice of Continuation September 19, 2006
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R251. Corrections, Administration.
R251-705. Inmate Mail Procedures.
R251-705-1. Authority and Purpose.

(1) This rule is authorized by Subsections 64-13-10 and
64-13-17(3), which allows the Department to adopt standards
and rules in accordance with its responsibilities.

(2) The purpose of this section is to establish the UDC's
policies and procedures for processing mail received in the DIO
Mail Unit.

R251-705-2. Definitions.

(1) "Catalog" means a systematized list whose sole
purpose is to feature descriptions of items for sale.

(2) "Department" means the Department of Corrections.

(3) "DIO" means Division of Institutional Operations.

(4) "Inspect" means open and examine a letter,
correspondence or other material with the primary objective to
detect false labeling, contraband, currency, or negotiable
instruments.

(5) '"Intra-department mail" means mail sent between
departments within the state.

(6) "Mail" means written material sent or received by
inmates through the United States Postal Service.

(7) "Money instruments" means currency, coin, personal
checks, money orders and certified or non-personal checks.

(8) "Nuisance contraband" means items that may include,
but are not limited to, paper fasteners, hair, ribbons, pins, rubber
bands, pressed leaves and/or flowers, promotional gimmicks,
gum, balloons, and other such items not approved by the
Department Administration to be in the possession of the
inmates.

(9) "Privileged mail" means correspondence with a person
identified by this chapter relating to the official capacity of that
person, which has been properly labeled to claim privileged
status.

(10) "Publisher-only rule" means a rule limiting books,
cassette tapes, magazines, newspapers, etc. to those sent directly
from the publisher, a book or tape club or a licensed book store.

(a) Publications and tapes shall be new and tapes shall be
factory sealed with the return address commercially printed or
stamped.

(11) "Reasonable cause" means information which could
prompt a reasonable person to believe or suspect that there is or
might be a threat to the safety, security or management of the
UDC facility or which could be harmful to persons.

(12) "UDC" means Utah Department of Corrections.

R251-705-3. Standards and Procedures.

It is the policy of the Department that:

(1) inmate mail shall comply with the Constitution and
Laws of the United States, the Constitution and Laws of the
State of Utah, and the authorized written policies and
procedures of the UDC.

(2) inmates shall be permitted to send and receive mail
while in custody of the UDC in the manner defined by this rule.

(3) nothing in this rule should be interpreted as creating a
greater entitlement for inmates or those with whom they
correspond than that currently required by law.

(4) inmate mail regulations shall:

(a) further the legitimate interests of the UDC; while

(b) balancing the UDC's interests with those of the general
public and inmates.

(5) mail received for inmates at the DIO shall be delivered
to the DIO Mail Unit for processing and:

(a) shall be opened and inspected,

(b) may be read at the discretion of the Department;

(c) may be photocopied when such copying is reasonably
related to the furtherance of a legitimate Department interest;

(d) may be refused, denied or confiscated where

reasonable cause exists to believe the contents may adversely
impact the safety, security, order or treatment goals of the
Department;

(¢) may be used as evidence in criminal, civil or
administrative trials or hearings;

(f) is entitled to no expectation of privacy;

(g) all forms of nuisance contraband shall be confiscated
and disposed of without notice or opportunity for appeal; and

(h) shall be delivered to inmates without unreasonable
delay;

(6) catalog purchases other than through the DIO
Commissary catalog are not authorized and catalogs shall not be
accepted through the mail.

(7) staff-to-inmate mail shall not be sent in "Inter/Intra-
department Delivery" envelopes, but in regular mailing
envelopes;

(8) outgoing inmate mail and inmate intra-department mail
shall be deposited in the housing units' outgoing mail
depository, picked up by DIO Mail Unit staff, and delivered to
the DIO Mail Unit for processing;

(9) an inmate shall not direct nor establish a new business
through the mail unless authorized by the Warden of the facility;

(10) an inmate who corresponds concerning a legitimate
held business, shall correspond through his attorney or a party
holding a power of attorney;

(11) an inmate is not authorized to establish credit
transactions through the mail while confined unless authorized
by the Warden of the facility;

(12) fund raising by inmates for personal gain is
prohibited,;

(13) envelopes received by the DIO Mail Unit displaying
threatening, negative gestures or comments, extraneous
materials, or grossly offensive sexual comments, shall be
confiscated, declared contraband, placed into evidence, and the
inmate shall receive disciplinary action;

(14) the publisher-only rule shall govern the receipt of all
incoming books, cassette tapes, magazines, and newspapers;

(15) certain types of mail are entitled to constitutionally
protected confidentiality (or privilege); accordingly, this
privilege prohibits qualifying correspondence material from
being read without cause by staff;

(16) incoming privileged mail:

(a) shall be inspected, but only in the presence of the
inmate addressee;

(b) shall not be perused;

(c) shall not be photocopied; and

(d) may be denied only for reasonable cause upon
instruction of the DIO Director/designee;

(17) outgoing privileged mail:

(a) may be inspected only upon reasonable cause to
believe that the correspondence:

(i) contains material which would significantly endanger
the security or safety of the Institution; or

(ii) is misrepresented as legal material;

(b) may only be inspected in the presence of the inmate
sender;

(c) shall not be perused;

(d) shall not be photocopied;

(e) may only be denied for a reasonable cause, and upon
instruction of the DIO Director; and

(f) from an inmate that cannot be identified, shall be
forwarded to the lieutenant who supervises the mail
room/designee, who will make a determination of the
disposition.

(18) all inmate intra-departmental mail shall be processed
through the DIO Mail Unit;

(19) inmate-to-inmate correspondence shall not be
permitted, unless:

(a) there is a compelling justification for an exception;
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(b) there is no alternate means of accomplishing that
compelling need; and

(c) the inmate presents a minimal risk, according to UDC
standards, to security, order and/or safety;

(20) inmates have no entitlement to inmate-to-inmate
correspondence created by the constitutions of the United States
or the State of Utah,;

(21) personal mail written in a language other than English
may be delayed for purposes of translation;

(22) the DIO Mail Unit shall not accept postage-due mail
unless payment is waived by the deliverer;

(23) the DIO Mail Unit shall not accept letters, cards,
money instruments, or property items for which there is
reasonable cause to believe the items are contaminated, defaced
or handled in such a way as to be offensive.

(24) items received that cannot be searched without
destruction or alteration (e.g., electronic greeting cards, padded
cards, double faced polaroid photographs, etc.) shall be denied
and returned to the sender;

(25) inmates are prohibited from receiving currency or
personal checks; and

(26) to be identified as incoming privileged mail, the
correspondence shall be from an attorney or other sender
qualified for privileged correspondence and have a return
address clearly indicating a judicial agency, law firm, individual
attorney, or other approved agency or person.

KEY: corrections, prisons
October 15, 1997 64-13-10
Notice of Continuation September 19, 2006 64-13-17(3)
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R251. Corrections, Administration.
R251-706. Inmate Visiting.
R251-706-1. Authority and Purpose.

(1) Thisrule is authorized by Sections 63-46a-3, 64-13-10
and 64-13-17.

(2) The purpose of this rule is to provide the Department's
policies, procedures and requirements for inmate visitation at
the Division of Institutional Operations.

R251-706-2. Definitions.

(1) "abusive" means insulting or harmful.

(2) "adult" means anyone eighteen years of age or older.

(3) "approved adult" means an individual eighteen years of
age or older, cleared through background checks and approved
by the facility visiting staff to visit an inmate.

(4) "approved visitor" means an individual cleared through
BClI and approved by the facility visiting staff to visit an inmate.

(5) "barrier visit" means a non-contact visit where the
visitor and inmate are separated by glazing, screen, or other
partition.

(6) "BCI" means Bureau of Criminal Identification.

(7) "contraband, illegal" means any item in the possession
of an inmate or visitor which violates a federal or state law.

(8) "contraband, nuisance" means any item in the
possession of an inmate or visitor which does not violate a
federal or state law but does violate a prison policy.

(9) "DIO" means Division of Institutional Operations.

(10) "DMV" means Department of Motor Vehicles.

(11) "emergency visit" means visit occasioned by a
verifiable emergency, such as serious illness, accident, or death
of an inmate's immediate family member.

(12) "foul" means offensive to the senses; vulgar.

(13)  "immediate family" means spouse, children,
stepchildren, mother, father, brother, sister, mother-in-law,
father-in-law, sister-in-law, brother-in-law, step-mother, step-
father, step-brother, step-sister, half-brother, half-sister,
grandmother, grandfather and grandchildren.

(14) "inmate visiting request form" means a form given to
inmates during the Reception and Orientation process or at a
later time to add persons to their approved visitor lists.

(15) "Minor" means any person under the age of 18 years
old.

(16) "NCIC" means National Crime Information Center.

(17) "NLETS" means National Law Enforcement Teletype
System.

(18) "OMR" means Offender Management Review team.

(19) "positive identification" means document containing
a photograph and date of birth, including but not limited to a
valid driver's license, federal or state identification card, military
identification or passport; does not include credit cards, social
security card, employment card, or student identification card.

(20) "R and O" means reception and orientation process
for new inmates and parole violators committed to the
institution.

(21) "special visits" means visits authorized by the
warden/designee for circumstances other than normal visiting
procedures.

(22) "UDC" means Utah Department of Corrections.

(23) "Uinta" means housing unit for maximum security
inmates.

(24) "USP" means Utah State Prison, including Draper and
CUCF.

(25) "visit" means a short meeting with an approved
visitor; a privilege, not a right, afforded to inmates/visitors at the
Utah State Prison.

(26) "visitor's consent form" means a form given to an
approved visitor requiring the visitor's signature indicating that
the visitor has received, understands, and shall adhere to the
visitor rules.

R251-706-3. Visiting Policies.

(1) Visitors shall complete a visitor's consent form prior to
the initial visit.

(2) Visitors shall receive a copy of the visitor rules and
regulations which are distributed at the time of the initial visit.
Prior to the first visit, visitors shall read the rules and
regulations and shall sign that they understand and will comply
with the visiting rules.

(3) Any employee, contractor, volunteer or student who
has terminated employment or services with the Department
may not be cleared for visits until one year has elapsed from the
time of termination of employment or services.

(4) Visitors shall be modestly dressed to be permitted to
visit. Bare midriffs, hooded sweat shirts, sleeveless, or see-
through blouses or shirts, shorts, tube tops, halters, extremely
tight or revealing clothing, dresses or skirts more than three
inches above the knees, or sexually revealing attire are not
allowed. Children under the age of twelve may wear shorts and
sleeveless shirts.

(5) Upon reasonable suspicion, visitors shall be subject to
search, and visitation may be denied for failure to submit to the
search request.

(6) Prior to entering the Utah State Prison visiting room,
visitors may be screened with a metal detector.

(7) If contraband is discovered, the duty officer shall be
notified, and:

(a) visitors attempting to introduce nuisance contraband,
which is in violation of DIO policies and procedures, onto
prison property may have their visiting privileges suspended,
restricted or revoked; or

(b) visitors attempting to introduce illegal contraband onto
prison property may be subject to criminal prosecution and
suspension of visiting privileges.

(8) Visitors shall not be permitted to bring pets or other
animals, except for seeing-eye dogs, onto prison property.

(9) Food items from outside the prison shall not be
allowed.

(10) Visits should not exceed two hours. Visiting hours
may be reduced or extended on any day based on facility
visiting conditions or special holiday schedules. On special
visits, conditions including the length of the visit are approved
based on an assessment of the request and capabilities of the
facility.

(11) Personal property such as purses, wallets, keys,
blankets, coats and sweaters worn as outer garments, and money
(except for vending machine change in facilities which allow
them) are not allowed in the visiting room.

(12) Visitors with babies may bring into the visiting area
infant care items that are reasonably needed during the visit.
Staff shall accommodate personal need items that do not present
a threat to the safety and security of the inmates, staff, and the
institution.

(13) The UDC shall not be responsible for loss of personal
property. Visitors may secure items in UDC lockers where
available.

(14) Visitors shall not be permitted to visit during any
scheduled visiting period if less than 30 minutes remain in the
visiting period.

R251-706-4. Uinta Visiting.

Visitors to the Uinta facility may be required to have
additional clearances by the warden/designee or unit manager,
prior to visiting the facility.

R251-706-5. Processing Visiting Application.

(1) A visiting application shall be completed by inmates
who wish to have a visitor. It is the inmate's responsibility to
ensure that the visiting application information is complete and
approved by facility visiting staff prior to the first visit.
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(2) Visiting applications shall be checked by facility
visiting staff through BCI, NLETS, DMV and local wants and
warrants prior to the applicant being considered for visitation
privileges.

(3) Visiting applications shall be denied by the
captain/designee if there is reason to believe that visits would
jeopardize the safety, security, management or control of the
Institution.

(4) Applications may be denied when an extensive or
recent history of criminal activity exists, or the visitor has:

(a) transported contraband into or out of a correctional
facility;

(b) aided or attempted to aid in an escape from a jail or
correctional facility;

(c) been a crime partner of the inmate applicant; or

(d) been under the supervision of UDC for a felony
offense.

(5) Visiting application denials may be challenged by
visitor applicants through the deputy warden/designee. If the
visitor applicant is not satisfied with the deputy warden/designee
decision, a second appeal may be made to the warden/designee.

(6) Except for spouses, visitors under 18 years of age shall
be accompanied by their parent or legal guardian on the inmate's
approved visiting list.

(7) Visitors 16 years of age and older shall present positive
identification prior to being permitted to visit.

(8) An individual may not be on more than one inmate's
visiting list unless that individual is a member of the immediate
family of all inmates involved and is approved as a visitor by the
warden/designee.

(9) Adoptions, marriages, or other methods of claiming
legal relationships, performed for the purpose of circumventing
existing visiting policies shall be considered invalid.

(10) Visitors may have their names removed from any
visiting list by sending a written request to the facility visiting
staff.

(11) Visitors removed from a visiting list at the written
request of an inmate or visitor shall not be reinstated for a 90-
day period without prior approval of the facility visiting staff.

(12) Except for members of the inmate's immediate family,
only one single adult visitor of the opposite sex shall be
permitted to be on the visiting list of any one inmate at any
given time.

(13) Divorced visitors shall provide proofof divorce to the
facility visiting staff before being allowed to visit an inmate of
the opposite sex.

(14) Except for members of the inmate's immediate family,
married persons visiting inmates of the opposite sex shall be
accompanied by one or more of the following, who shall remain
with the visitor for the duration of the visit:

(a) visitor's spouse who is on approved visiting list;

(b) inmate's spouse;

(c) inmate's parent or

(d) other persons approved by the facility visiting staff.

R251-706-6. Visitor Suspensions.

(1) A visit may be suspended, restricted or revoked for
dress code violation, foul and abusive language/conduct, or
refusal to comply with DIO policies or procedures, or when
necessary to meet safety, security, management or control
requirements of the Utah State Prison.

(2) The facility visiting staff may suspend, restrict or
revoke visits if the behavior of the visitor or inmate jeopardizes
the safety, security, management or control of the institution.

(3) Ifavisitis suspended, restricted, or revoked the facility
visiting staff shall document the action by providing notification
of the rules infraction to the inmate, visitor, inmate's OMR, and
duty officer. The inmate's OMR may review the documentation
and make decisions regarding visiting to the visiting staff

members for modification of the suspension, restriction, or
revocation. The inmate may appeal suspensions, restrictions, or
revocations by submitting a written request to the
warden/designee.

(4) Visiting privileges may be permanently revoked or
altered as follows:

(a) visitors who bring drugs into the institution may be
permanently barred from visiting; and

(b) inmates guilty of attempting to introduce drugs,
weapons or contraband money to the institution through the
visiting process may be placed on barrier visits.

(5) Barrier visits may be required for inmates when:

(a) visitors have not been in compliance with visiting
regulations on prior occasions and have been warned or
required to leave the visiting area;

(b) inmates are classified as Level 1 or 2;

(c) inmates or visitors have been suspected or attempted to
introduce contraband into a correctional facility;

(d) inmates have been convicted of disciplinary infraction
BIM (Possession, introduction or use of any unauthorized
intoxicants, unauthorized drugs or drug paraphernalia, positive
urinalysis, breath analysis, blood test, or refusal to submit to the
same; or

(e) inmate or visitor behavior, or a recent history of
behavior is a threat to the safety and security of the inmates,
visitors, staff and the institution.

R251-706-7. Sex Offender Visiting.

(1) Inmates identified as sex offenders by R and O or
visiting staff members may be restricted from visits with minors
as follows:

(a) inmates shall not visit with minors identified as the
victim of the inmate;

(b) inmates with a documented history of sexual
misconduct with a child under the age of 18 years shall not visit
with any minor while incarcerated,

(c) court orders or Board of Pardons and Parole orders
regarding contact or non-contact between inmates and minors
will be enforced;

(d) inmates may appeal visiting restrictions with minors by
written appeal to the warden/designee; or

(e) visits between inmates and minors for therapeutic or
clinical reasons may be approved on an individual visit basis by
the warden/designee.

R251-706-8. Special Visits.

Requests for special visits or emergency visits from
individuals not on an approved visiting list may be approved or
denied for reasonable cause by the warden/designee.

KEY: corrections, prisons, inmates*
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R307. Environmental Quality, Air Quality.
R307-415. Permits: Operating Permit Requirements.
R307-415-1. Purpose.

Title V of the Clean Air Act (the Act) requires states to
develop and implement a comprehensive air quality permitting
program. Title V of the Act does not impose new substantive
requirements. Title V does require that sources subject to R307-
415 pay a fee and obtain a renewable operating permit that
clarifies, in a single document, which requirements apply to a
source and assures the source's compliance with those
requirements. The purpose of R307-415 is to establish the
procedures and elements of such a program.

R307-415-2. Authority.

R307-415 is required by Title V of the Act and 40 Code of
Federal Regulations (CFR) Part 70, and is adopted under the
authority of Section 19-2-104.

R307-415-3. Definitions.

(1) The definitions contained in R307-101-2 apply
throughout R307-415, except as specifically provided in (2).

(2) The following additional definitions apply to R307-
415.

"Act" means the Clean Air Act, as amended, 42 U.S.C.
7401, et seq.

"Administrator" means the Administrator of EPA or his or
her designee.

"Affected States" are all states:

(a) Whose air quality may be affected and that are
contiguous to Utah; or

(b) That are within 50 miles of the permitted source.

"Air Pollutant" means an air pollution agent or combination
of such agents, including any physical, chemical, biological, or
radioactive (including source material, special nuclear material,
and byproduct material) substance or matter which is emitted
into or otherwise enters the ambient air. Such term includes any
precursors to the formation of any air pollutant, to the extent the
Administrator has identified such precursor or precursors for the
particular purpose for which the term air pollutant is used.

"Applicable requirement" means all of the following as
they apply to emissions units in a Part 70 source, including
requirements that have been promulgated or approved by the
Board or by the EPA through rulemaking at the time of permit
issuance but have future-effective compliance dates:

(a) Any standard or other requirement provided for in the
State Implementation Plan;

(b) Any term or condition of any approval order issued
under R307-401;

(c) Any standard or other requirement under Section 111
of the Act, Standards of Performance for New Stationary
Sources, including Section 111(d);

(d) Any standard or other requirement under Section 112
ofthe Act, Hazardous Air Pollutants, including any requirement
concerning accident prevention under Section 112(r)(7) of the
Act;

(e) Any standard or other requirement of the Acid Rain
Program under Title IV of the Act or the regulations
promulgated thereunder;

(f) Any requirements established pursuant to Section
504(b) of the Act, Monitoring and Analysis, or Section
114(a)(3) of the Act, Enhanced Monitoring and Compliance
Certification;

(g) Any standard or other requirement governing solid
waste incineration, under Section 129 of the Act;

(h) Any standard or other requirement for consumer and
commercial products, under Section 183(e) of the Act;

(i) Any standard or other requirement of the regulations
promulgated to protect stratospheric ozone under Title VI of the
Act, unless the Administrator has determined that such

requirements need not be contained in an operating permit;

(j) Any national ambient air quality standard or increment
or visibility requirement under part C of Title I of the Act, but
only as it would apply to temporary sources permitted pursuant
to Section 504(e) of the Act;

(k) Any standard or other requirement under rules adopted
by the Board.

"Area source" means any stationary source that is not a
major source.

"Designated representative" shall have the meaning given
to it in Section 402 of the Act and in 40 CFR Section 72.2, and
applies only to Title IV affected sources.

"Draft permit" means the version of a permit for which the
Executive Secretary offers public participation under R307-415-
7i or affected State review under R307-415-8(2).

"Emissions allowable under the permit" means a federally-
enforceable permit term or condition determined at issuance to
be required by an applicable requirement that establishes an
emissions limit, including a work practice standard, or a
federally-enforceable emissions cap that the source has assumed
to avoid an applicable requirement to which the source would
otherwise be subject.

"Emissions unit" means any part or activity of a stationary
source that emits or has the potential to emit any regulated air
pollutant or any hazardous air pollutant. This term is not meant
to alter or affect the definition of the term "unit" for purposes of
Title IV of the Act, Acid Deposition Control.

"Final permit" means the version of an operating permit
issued by the Executive Secretary that has completed all review
procedures required by R307-415-7a through 7iand R307-415-
8.

"General permit" means an operating permit that meets the
requirements of R307-415-6d.

"Hazardous Air Pollutant" means any pollutant listed by
the Administrator as a hazardous air pollutant under Section
112(b) of the Act.

"Major source" means any stationary source (or any group
of stationary sources that are located on one or more contiguous
or adjacent properties, and are under common control of the
same person (or persons under common control)) belonging to
a single major industrial grouping and that are described in
paragraphs (a), (b), or (c) of this definition. For the purposes of
defining "major source,” a stationary source or group of
stationary sources shall be considered part of a single industrial
grouping if all of the pollutant emitting activities at such source
or group of sources on contiguous or adjacent properties belong
to the same Major Group (all have the same two-digit code) as
described in the Standard Industrial Classification Manual,
1987. Emissions resulting directly from an internal combustion
engine for transportation purposes or from a non-road vehicle
shall not be considered in determining whether a stationary
source is a major source under this definition.

(a) A major source under Section 112 of the Act,
Hazardous Air Pollutants, which is defined as: for pollutants
other than radionuclides, any stationary source or group of
stationary sources located within a contiguous area and under
common control that emits or has the potential to emit, in the
aggregate, ten tons per year or more of any hazardous air
pollutant or 25 tons per year or more of any combination of
such hazardous air pollutants. Notwithstanding the preceding
sentence, emissions from any oil or gas exploration or
production well, with its associated equipment, and emissions
from any pipeline compressor or pump station shall not be
aggregated with emissions from other similar units, whether or
not such units are in a contiguous area or under common
control, to determine whether such units or stations are major
sources.

(b) A major stationary source of air pollutants, as defined
in Section 302 of the Act, that directly emits or has the potential
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to emit, 100 tons per year or more of any air pollutant, including
any major source of fugitive emissions or fugitive dust of any
such pollutant as determined by rule by the Administrator. The
fugitive emissions or fugitive dust of a stationary source shall
not be considered in determining whether it is a major stationary
source for the purposes of Section 302(j) of the Act, unless the
source belongs to any one of the following categories of
stationary source:

(i) Coal cleaning plants with thermal dryers;

(i) Kraft pulp mills;

(iii) Portland cement plants;

(iv) Primary zinc smelters;

(v) Iron and steel mills;

(vi) Primary aluminum ore reduction plants;

(vii) Primary copper smelters;

(viii) Municipal incinerators capable of charging more
than 250 tons of refuse per day;

(ix) Hydrofluoric, sulfuric, or nitric acid plants;

(x) Petroleum refineries;

(xi) Lime plants;

(xii) Phosphate rock processing plants;

(xiii) Coke oven batteries;

(xiv) Sulfur recovery plants;

(xv) Carbon black plants, furnace process;

(xvi) Primary lead smelters;

(xvii) Fuel conversion plants;

(xviii) Sintering plants;

(xix) Secondary metal production plants;

(xx) Chemical process plants;

(xxi) Fossil-fuel boilers, or combination thereof, totaling
more than 250 million British thermal units per hour heat input;

(xxii) Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

(xxiii) Taconite ore processing plants;

(xxiv) Glass fiber processing plants;

(xxv) Charcoal production plants;

(xxvi) Fossil-fuel-fired steam electric plants of more than
250 million British thermal units per hour heat input;

(xxvii) Any other stationary source category, which as of
August 7, 1980 is being regulated under Section 111 or Section
112 of the Act.

(c) A major stationary source as defined in part D of Title
I of the Act, Plan Requirements for Nonattainment Areas,
including:

(i) For ozone nonattainment areas, sources with the
potential to emit 100 tons per year or more of volatile organic
compounds or oxides of nitrogen in areas classified as
"marginal" or "moderate," 50 tons per year or more in areas
classified as "serious," 25 tons per year or more in areas
classified as "severe," and 10 tons per year or more in areas
classified as "extreme"; except that the references in this
paragraph to 100, 50, 25, and 10 tons per year of nitrogen
oxides shall not apply with respect to any source for which the
Administrator has made a finding, under Section 182(f)(1) or (2)
of the Act, that requirements under Section 182(f) of the Act do
not apply;

(ii) For ozone transport regions established pursuant to
Section 184 of the Act, sources with the potential to emit 50
tons per year or more of volatile organic compounds;

(iii) For carbon monoxide nonattainment arcas that are
classified as "serious" and in which stationary sources contribute
significantly to carbon monoxide levels as determined under
rules issued by the Administrator, sources with the potential to
emit 50 tons per year or more of carbon monoxide;

(iv) For PM-10 particulate matter nonattainment areas
classified as "serious," sources with the potential to emit 70 tons
per year or more of PM-10 particulate matter.

"Non-Road Vehicle" means a vehicle that is powered by an
internal combustion engine (including the fuel system), that is

not a self-propelled vehicle designed for transporting persons or
property on a street or highway or a vehicle used solely for
competition, and is not subject to standards promulgated under
Section 111 of the Act (New Source Performance Standards) or
Section 202 of the Act (Motor Vehicle Emission Standards).

"Operating permit" or "permit," unless the context suggests
otherwise, means any permit or group of permits covering a Part
70 source that is issued, renewed, amended, or revised pursuant
to these rules.

"Part 70 Source" means any source subject to the
permitting requirements of R307-415, as provided inR307-415-
4.

"Permit modification" means a revision to an operating
permit that meets the requirements of R307-415-7f.

"Permit revision" means any permit modification or
administrative permit amendment.

"Permit shield" means the permit shield as described in
R307-415-6f.

"Proposed permit" means the version of a permit that the
Executive Secretary proposes to issue and forwards to EPA for
review in compliance with R307-415-8.

"Renewal" means the process by which a permit is reissued
at the end of its term.

"Responsible official" means one of the following:

(a) For a corporation: a president, secretary, treasurer, or
vice-president of the corporation in charge of a principal
business function, or any other person who performs similar
policy or decision-making functions for the corporation, or a
duly authorized representative of such person if the
representative is responsible for the overall operation of one or
more manufacturing, production, or operating facilities applying
for or subject to a permit and either:

(i) the operating facilities employ more than 250 persons
or have gross annual sales or expenditures exceeding $25
million in second quarter 1980 dollars; or

(ii) the delegation of authority to such representative is
approved in advance by the Executive Secretary;

(b) For a partnership or sole proprietorship: a general
partner or the proprietor, respectively;

(c) For a municipality, State, Federal, or other public
agency: either a principal executive officer or ranking elected
official. For the purposes of R307-415, a principal executive
officer of a Federal agency includes the chief executive officer
having responsibility for the overall operations of a principal
geographic unit of the agency;

(d) For Title IV affected sources:

(i) The designated representative in so far as actions,
standards, requirements, or prohibitions under Title IV of the
Act, Acid Deposition Control, or the regulations promulgated
thereunder are concerned;

(i1) The responsible official as defined above for any other
purposes under R307-415.

"Stationary source" means any building, structure, facility,
or installation that emits or may emit any regulated air pollutant
or any hazardous air pollutant.

"Title IV Affected source" means a source that contains
one or more affected units as defined in Section 402 of the Act
and in 40 CFR, Part 72.

R307-415-4. Applicability.

(1) Part 70 sources. All of the following sources are
subject to the permitting requirements of R307-415, and unless
exempted under (2) below are required to submit an application
for an operating permit:

(a) Any major source;

(b) Any source, including an area source, subject to a
standard, limitation, or other requirement under Section 111 of
the Act, Standards of Performance for New Stationary Sources;

(c) Any source, including an area source, subject to a
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standard or other requirement under Section 112 of the Act,
Hazardous Air Pollutants, except that a source is not required to
obtain a permit solely because it is subject to regulations or
requirements under Section 112(r) of the Act, Prevention of
Accidental Releases;

(d) Any Title IV affected source.

(2) Exemptions.

(a) All source categories that would be required to obtain
an operating permit solely because they are subject to 40 CFR
Part 60, Subpart AAA - Standards of Performance for New
Residential Wood Heaters, are exempted from the requirement
to obtain a permit.

(b) All source categories that would be required to obtain
an operating permit solely because they are subject to 40 CFR
Part 61, Subpart M - National Emission Standard for Hazardous
Air Pollutants for Asbestos, Section 61.145, Standard for
Demolition and Renovation, are exempted from the requirement
to obtain a permit. For Part 70 sources, demolition and
renovation activities within the source under 40 CFR 61.145
shall be treated as a separate source for the purpose of R307-
415.

(c) Certain area sources have been exempted from the
requirement to obtain an operating permit under a subpart of 40
CFR Part 63. These include:

(6] 40 CFR Part 63, Subpart M, National
Perchloroethylene Air Emission Standards for Dry Cleaning
Facilities;

(ii) 40 CFR Part 63, Subpart N, National Emission
Standards for Chromium Emissions From Hard and Decorative
Chromium Electroplating and Chromium Anodizing Tanks;

(iii) 40 CFR Part 63, Subpart O, Ethylene Oxide Emission
Standards for Sterilization Facilities;

(iv) 40 CFR Part 63, Subpart T, National Emission
Standards for Halogenated Solvent Cleaning;

(v) 40 CFR Part 63, Subpart RRR, National Emission
Standards for Hazardous Air Pollutants for Secondary
Aluminum Production.

(3) Emissions units and Part 70 sources.

(a) For major sources, the Executive Secretary shall
include in the permit all applicable requirements for all relevant
emissions units in the major source.

(b) For any area source subject to the operating permit
program under R307-415-4(1) or (2), the Executive Secretary
shall include in the permit all applicable requirements applicable
to emissions units that cause the source to be subject to the
operating permit program.

(4) Fugitive emissions. Fugitive emissions and fugitive
dust from a Part 70 source shall be included in the permit
application and the operating permit in the same manner as stack
emissions, regardless of whether the source category in question
is included in the list of source categories contained in the
definition of major source.

(5) Control requirements. R307-415 does not establish
any new control requirements beyond those established by
applicable requirements, but may establish new monitoring,
recordkeeping, and reporting requirements.

(6) Synthetic minors. An existing source that wishes to
avoid designation as a major Part 70 source under R307-415,
must obtain federally-enforceable conditions which reduce the
potential to emit, as defined in R307-101-2, to less than the
level established for a major Part 70 source. Such federally-
enforceable conditions may be obtained by applying for and
receiving an approval order under R307-401. The approval
order shall contain periodic monitoring, recordkeeping, and
reporting requirements sufficient to verify continuing
compliance with the conditions which would reduce the source's
potential to emit.

R307-415-5a. Permit Applications: Duty to Apply.

For each Part 70 source, the owner or operator shall submit
a timely and complete permit application. A pre-application
conference may be held at the request of a Part 70 source or the
Executive Secretary to assist a source in submitting a complete
application.

(1) Timely application.

(a) Except as provided in the transition plan under (3)
below, a timely application for a source applying for an
operating permit for the first time is one that is submitted within
12 months after the source becomes subject to the permit
program.

(b) Except as provided in the transition plan under (3)
below, any Part 70 source required to meet the requirements
under Section 112(g) of the Act, Hazardous Air Pollutant
Modifications, or required to receive an approval order to
construct a new source or modify an existing source under
R307-401, shall file a complete application to obtain an
operating permit or permit revision within 12 months after
commencing operation of the newly constructed or modified
source. Where an existing operating permit would prohibit such
construction or change in operation, the source must obtain a
permit revision before commencing operation.

(c) For purposes of permit renewal, a timely application is
one that is submitted by the renewal date established in the
permit. The Executive Secretary shall establish a renewal date
for each permit that is at least six months and not greater than
18 months prior to the date of permit expiration. A source may
submit a permit application early for any reason, including
timing of other application requirements.

(2) Complete application.

(a) To be deemed complete, an application must provide
all information sufficient to evaluate the subject source and its
application and to determine all applicable requirements
pursuant to R307-415-5¢c. Applications for permit revision need
supply such information only if it is related to the proposed
change. A responsible official shall certify the submitted
information consistent with R307-415-5d.

(b) Unless the Executive Secretary notifies the source in
writing within 60 days of receipt of the application that an
application is not complete, such application shall be deemed to
be complete. A completeness determination shall not be
required for minor permit modifications. If, while processing an
application that has been determined or deemed to be complete,
the Executive Secretary determines that additional information
is necessary to evaluate or take final action on that application,
the Executive Secretary may request such information in writing
and set a reasonable deadline for a response. The source's
ability to operate without a permit, as set forth in R307-415-
7b(2), shall be in effect from the date the application is
determined or deemed to be complete until the final permit is
issued, provided that the applicant submits any requested
additional information by the deadline specified in writing by
the Executive Secretary.

(3) Transition Plan. A timely application under the
transition plan is an application that is submitted according to
the following schedule:

(a) All Title IV affected sources shall submit an operating
permit application as well as an acid rain permit application in
accordance with the date required by 40 CFR Part 72 effective
April 11, 1995, Subpart C-Acid Rain Permit Applications;

(b) All major Part 70 sources operating as of July 10,
1995, except those described in (a) above, and all solid waste
incineration units operating as of July 10, 1995, that are
required to obtain an operating permit pursuant to 42 U.S.C.
Sec. 7429(e) shall submit a permit application by October 10,
1995.

(c) Area sources.

(i) Except as provided in (c)(ii) and (c)(iii) below, each
Part 70 source that is not a major source, a Title IV affected
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source, or a solid waste incineration unit required to obtain a
permit pursuant to section 129(e) (42 U.S.C. 7429), is deferred
from the obligation to submit an application until 12 months
after the Administrator completes a rulemaking to determine
how the program should be structured for area sources and the
appropriateness of any permanent exemptions in addition to
those provided in R307-415-4(2).

(ii) General Permits.

(A) The Executive Secretary shall develop general permits
and application forms for area source categories.

(B) After a general permit has been issued for a source
category, the Executive Secretary shall establish a due date for
permit applications from all area sources in that source category.

(C) The Executive Secretary shall provide at least six
months notice that the application is due for a source category.

(iii) Regulation-specific Requirements.

(A) Ifaregulation promulgated under Section 111 or 112
(42 U.S.C. 7411 or 7412) requires an area source category to
submit an application for a Part 70 permit, each area source
covered by the requirement must submit an application in
accordance with the regulation.

(d) Extensions. The owner or operator of any Part 70
source may petition the Executive Secretary for an extension of
the application due date for good cause. The due date for major
Part 70 sources shall not be extended beyond July 10, 1996.
The due date for an area source shall not be extended beyond
twelve months after the due date in (c)(i) above.

(e) Application shield. If a source submits a timely and
complete application under this transition plan, the application
shield under R307-415-7b(2) shall apply to the source. If a
source submits a timely application and is making sufficient
progress toward correcting an application determined to be
incomplete, the Executive Secretary may extend the application
shield under R307-415-7b(2) to the source when the application
is determined complete. The application shield shall not be
extended to any major source that has not submitted a complete
application by July 10, 1996, or to any area source that has not
submitted a complete application within twelve months after the
due date in (c)(i) above.

(4) Confidential information. Claims of confidentiality on
information submitted to EPA may be made pursuant to
applicable federal requirements. Claims of confidentiality on
information submitted to the Department shall be made and
governed according to Section 19-1-306. In the case where a
source has submitted information to the Department under a
claim of confidentiality that also must be submitted to the EPA,
the Executive Secretary shall either submit the information to
the EPA under Section 19-1-306, or require the source to submit
a copy of such information directly to EPA.

(5) Late applications. An application submitted after the
deadlines established in R307-415-5a shall be accepted for
processing, but shall not be considered a timely application.
Submitting an application shall not relieve a source of any
enforcement actions resulting from submitting a late application.

R307-415-5b. Permit Applications: Duty to Supplement or
Correct Application.

Any applicant who fails to submit any relevant facts or who
has submitted incorrect information in a permit application
shall, upon becoming aware of such failure or incorrect
submittal, promptly submit such supplementary facts or
corrected information. In addition, an applicant shall provide
additional information as necessary to address any requirements
that become applicable to the source after the date it filed a
complete application but prior to release of a draft permit.

R307-415-5¢. Permit Applications: Standard Requirements.
Information as described below for each emissions unit at
a Part 70 source shall be included in the application except for

insignificant activities and emissions levels under R307-415-5e.
The operating permit application shall include the elements
specified below:

(1) Identifying information, including company name,
company address, plant name and address if different from the
company name and address, owner's name and agent, and
telephone number and names of plant site manager or contact.

(2) A description ofthe source's processes and products by
Standard Industrial Classification Code, including any
associated with each alternate scenario identified by the source.

(3) The following emissions-related information:

(a) Apermitapplication shall describe the potential to emit
of all air pollutants for which the source is major, and the
potential to emit of all regulated air pollutants and hazardous air
pollutants from any emissions unit, except for insignificant
activities and emissions under R307-415-5¢. For emissions of
hazardous air pollutants under 1,000 pounds per year, the
following ranges may be used in the application: 1-10 pounds
per year, 11-499 pounds per year, 500-999 pounds per year.
The mid-point of the range shall be used to calculate the
emission fee under R307-415-9 for hazardous air pollutants
reported as a range.

(b) Identification and description of all points of emissions
described in (a) above in sufficient detail to establish the basis
for fees and applicability of applicable requirements.

(c) Emissions rates in tons per year and in such terms as
are necessary to establish compliance with applicable
requirements consistent with the applicable standard reference
test method.

(d) The following information to the extent it is needed to
determine or regulate emissions: fuels, fuel use, raw materials,
production rates, and operating schedules.

(e) Identification and description of air pollution control
equipment and compliance monitoring devices or activities.

(f) Limitations on source operation affecting emissions or
any work practice standards, where applicable, for all regulated
air pollutants and hazardous air pollutants at the Part 70 source.

(g) Other information required by any applicable
requirement, including information related to stack height
limitations developed pursuant to Section 123 of the Act.

(h) Calculations on which the information in items (a)
through (g) above is based.

(4) The following air pollution control requirements:

(a) Citation and description of all applicable requirements,
and

(b) Description of or reference to any applicable test
method for determining compliance with each applicable
requirement.

(5) Other specific information that may be necessary to
implement and enforce applicable requirements or to determine
the applicability of such requirements.

(6) An explanation of any proposed exemptions from
otherwise applicable requirements.

(7) Additional information as determined to be necessary
by the Executive Secretary to define alternative operating
scenarios identified by the source pursuant to R307-415-6a(9)
or to define permit terms and conditions implementing emission
trading under R307-415-7d(1)(c) or R307-415-6a(10).

(8) A compliance plan for all Part 70 sources that contains
all of the following:

(a) A description of the compliance status of the source
with respect to all applicable requirements.

(b) A description as follows:

(i) For applicable requirements with which the source is in
compliance, a statement that the source will continue to comply
with such requirements.

(i1) For applicable requirements that will become effective
during the permit term, a statement that the source will meet
such requirements on a timely basis.
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(iii) For requirements for which the source is not in
compliance at the time of permit issuance, a narrative
description of how the source will achieve compliance with such
requirements.

(c) A compliance schedule as follows:

(i) For applicable requirements with which the source is in
compliance, a statement that the source will continue to comply
with such requirements.

(ii) For applicable requirements that will become effective
during the permit term, a statement that the source will meet
such requirements on a timely basis. A statement that the source
will meet in a timely manner applicable requirements that
become effective during the permit term shall satisfy this
provision, unless a more detailed schedule is expressly required
by the applicable requirement.

(iii) A schedule of compliance for sources that are not in
compliance with all applicable requirements at the time of
permit issuance. Such a schedule shall include a schedule of
remedial measures, including an enforceable sequence of actions
with milestones, leading to compliance with any applicable
requirements for which the source will be in noncompliance at
the time of permit issuance. This compliance schedule shall
resemble and be at least as stringent as that contained in any
judicial consent decree or administrative order to which the
source is subject. Any such schedule of compliance shall be
supplemental to, and shall not sanction noncompliance with, the
applicable requirements on which it is based.

(d) A schedule for submission of certified progress reports
every six months, or more frequently if specified by the
underlying applicable requirement or by the Executive
Secretary, for sources required to have a schedule of compliance
to remedy a violation.

(e) The compliance plan content requirements specified in
this paragraph shall apply and be included in the acid rain
portion of a compliance plan for a Title IV affected source,
except as specifically superseded by regulations promulgated
under Title IV of the Act, Acid Deposition Control, with regard
to the schedule and methods the source will use to achieve
compliance with the acid rain emissions limitations.

(9) Requirements for compliance certification, including
all of the following:

(a) A certification of compliance with all applicable
requirements by a responsible official consistent with R307-
415-5d and Section 114(a)(3) of the Act, Enhanced Monitoring
and Compliance Certification.

(b) A statement of methods used for determining
compliance, including a description of monitoring,
recordkeeping, and reporting requirements and test method.

(c) A schedule for submission of compliance certifications
during the permit term, to be submitted annually, or more
frequently if specified by the underlying applicable requirement
or by the Executive Secretary.

(d) A statement indicating the source's compliance status
with any applicable enhanced monitoring and compliance
certification requirements of the Act.

(10) Nationally-standardized forms for acid rain portions
of permit applications and compliance plans, as required by
regulations promulgated under Title IV of the Act, Acid
Deposition Control.

R307-415-5d. Permit Applications: Certification.

Any application form, report, or compliance certification
submitted pursuant to R307-415 shall contain certification by a
responsible official of truth, accuracy, and completeness. This
certification and any other certification required under R307-
415 shall state that, based on information and belief formed after
reasonable inquiry, the statements and information in the
document are true, accurate, and complete.

R307-415-5e. Permit Applications: Insignificant Activities
and Emissions.

An application may not omit information needed to
determine the applicability of, or to impose, any applicable
requirement, or to evaluate the fee amount required under R307-
415-9. The following lists apply only to operating permit
applications and do not affect the applicability of R307-415 to
a source, do not affect the requirement that a source receive an
approval order under R307-401, and do not relieve a source of
the responsibility to comply with any applicable requirement.

(1) The following insignificant activities and emission
levels are not required to be included in the permit application.

(a) Exhaust systems for controlling steam and heat that do
not contain combustion products, except for systems that are
subject to an emission standard under any applicable
requirement.

(b) Air contaminants that are present in process water or
non-contact cooling water as drawn from the environment or
from municipal sources, or air contaminants that are present in
compressed air or in ambient air, which may contain air
pollution, used for combustion.

(c) Air conditioning or ventilating systems not designed to
remove air contaminants generated by or released from other
processes or equipment.

(d) Disturbance of surface areas for purposes of land
development, not including mining operations or the
disturbance of contaminated soil.

(e) Brazing, soldering, or welding operations.

(f) Aerosol can usage.

(g) Road and parking lot paving operations, not including
asphalt, sand and gravel, and cement batch plants.

(h) Fire training activities that are not conducted at
permanent fire training facilities.

(i) Landscaping, janitorial, and site housekeeping
activities, including fugitive emissions from landscaping
activities.

(j) Architectural painting.

(k) Office emissions, including cleaning, copying, and
restrooms.

(1) Wet wash aggregate operations that are solely dedicated
to this process.

(m) Air pollutants that are emitted from personal use by
employees or other persons at the source, such as foods, drugs,
or cosmetics.

(n) Air pollutants that are emitted by a laboratory at a
facility under the supervision of a technically qualified
individual as defined in 40 CFR 720.3(ee); however, this
exclusion does not apply to specialty chemical production, pilot
plant scale operations, or activities conducted outside the
laboratory.

(o) Maintenance on petroleum liquid handling equipment
such as pumps, valves, flanges, and similar pipeline devices and
appurtenances when purged and isolated from normal
operations.

(p) Portable steam cleaning equipment.

(q) Vents on sanitary sewer lines.

(r) Vents on tanks containing no volatile air pollutants,
e.g., any petroleum liquid, not containing Hazardous Air
Pollutants, with a Reid Vapor Pressure less than 0.05 psia.

(2) The following insignificant activities are exempted
because of size or production rate and a list of such insignificant
activities must be included in the application. The Executive
Secretary may require information to verify that the activity is
insignificant.

(a) Emergency heating equipment, using coal, wood,
kerosene, fuel oil, natural gas, or LPG for fuel, with a rated
capacity less than 50,000 BTU per hour.

(b) Individual emissions units having the potential to emit
less than one ton per year per pollutant of PM10 particulate
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matter, nitrogen oxides, sulfur dioxide, volatile organic
compounds, or carbon monoxide, unless combined emissions
from similar small emission units located within the same Part
70 source are greater than five tons per year of any one
pollutant. This does not include emissions units that emit air
contaminants other than PM10 particulate matter, nitrogen
oxides, sulfur dioxide, volatile organic compounds, or carbon
monoxide.

(c) Petroleum industry flares, not associated with
refineries, combusting natural gas containing no hydrogen
sulfide except in amounts less than 500 parts per million by
weight, and having the potential to emit less than five tons per
year per air contaminant.

(d) Road sweeping.

(e) Road salting and sanding.

(f) Unpaved public and private roads, except unpaved haul
roads located within the boundaries of a stationary source. A
haul road means any road normally used to transport people,
livestock, product or material by any type of vehicle.

(g) Non-commercial automotive (car and truck) service
stations dispensing less than 6,750 gal. of gasoline/month

(h) Hazardous Air Pollutants present at less than 1%
concentration, or 0.1% for a carcinogen, in a mixture used at a
rate of less than 50 tons per year, provided that a National
Emission Standards for Hazardous Air Pollutants standard does
not specify otherwise.

(i) Fuel-burning equipment, in which combustion takes
place at no greater pressure than one inch of mercury above
ambient pressure, with a rated capacity of less than five million
BTU per hour using no other fuel than natural gas, or LPG or
other mixed gas distributed by a public utility.

(j) Comfort heating equipment (i.e., boilers, water heaters,
air heaters and steam generators) with a rated capacity of less
than one million BTU per hour if fueled only by fuel oil
numbers 1 - 6.

(3) Any person may petition the Board to add an activity
or emission to the list of Insignificant Activities and Emissions
which may be excluded from an operating permit application
under (1) or (2) above upon a change in the rule and approval of
the rule change by EPA. The petition shall include the
following information:

(a) A complete description of the activity or emission to be
added to the list.

(b) A complete description ofall air contaminants that may
be emitted by the activity or emission, including emission rate,
air pollution control equipment, and calculations used to
determine emissions.

(c) An explanation of why the activity or emission should
be exempted from the application requirements for an operating
permit.

(4) The executive secretary may determine on a case-by-
case basis, insignificant activities and emissions for an
individual Part 70 source that may be excluded from an
application or that must be listed in the application, but do not
require a detailed description. No activity with the potential to
emit greater than two tons per year of any criteria pollutant, five
tons of a combination of criteria pollutants, 500 pounds of any
hazardous air pollutant or one ton of a combination of hazardous
air pollutants shall be eligible to be determined an insignificant
activity or emission under this subsection (4).

R307-415-6a. Permit Content: Standard Requirements.

Each permit issued under R307-415 shall include the
following elements:

(1) Emission limitations and standards, including those
operational requirements and limitations that assure compliance
with all applicable requirements at the time of permit issuance;

(a) The permit shall specify and reference the origin of and
authority for each term or condition, and identify any difference

in form as compared to the applicable requirement upon which
the term or condition is based.

(b) The permit shall state that, where an applicable
requirement is more stringent than an applicable requirement of
regulations promulgated under Title IV of the Act, Acid
Deposition Control, both provisions shall be incorporated into
the permit.

(¢) If the State Implementation Plan allows a
determination of an alternative emission limit at a Part 70
source, equivalent to that contained in the State Implementation
Plan, to be made in the permit issuance, renewal, or significant
modification process, and the Executive Secretary elects to use
such process, any permit containing such equivalency
determination shall contain provisions to ensure that any
resulting emissions limit has been demonstrated to be
quantifiable, accountable, enforceable, and based on replicable
procedures.

(2) Permit duration. Except as provided by Section 19-2-
109.1(3), the Executive Secretary shall issue permits for a fixed
term of five years.

(3) Monitoring and related recordkeeping and reporting
requirements.

(a) Each permit shall contain the following requirements
with respect to monitoring:

(i) All monitoring and analysis procedures or test methods
required under applicable monitoring and testing requirements,
including 40 CFR Part 64 and any other procedures and
methods that may be promulgated pursuant to sections 114(a)(3)
or 504(b) of the Act. If more than one monitoring or testing
requirement applies, the permit may specify a streamlined set of
monitoring or testing provisions provided the specified
monitoring or testing is adequate to assure compliance at least
to the same extent as the monitoring or testing applicable
requirements that are not included in the permit as a result of
such streamlining;

(ii)) Where the applicable requirement does not require
periodic testing or instrumental or noninstrumental monitoring,
which may consist of recordkeeping designed to serve as
monitoring, periodic monitoring sufficient to yield reliable data
from the relevant time period that are representative of the
source's compliance with the permit, as reported pursuant to
(3)(c) below. Such monitoring requirements shall assure use of
terms, test methods, units, averaging periods, and other
statistical conventions consistent with the applicable
requirement. Recordkeeping provisions may be sufficient to
meet the requirements of this paragraph;

(i) As necessary, requirements concerning the use,
maintenance, and, where appropriate, installation of monitoring
equipment or methods.

(b) With respect to recordkeeping, the permit shall
incorporate all applicable recordkeeping requirements and
require, where applicable, the following:

(1) Records of required monitoring information that
include the following:

(A) The date, place as defined in the permit, and time of
sampling or measurements;

(B) The dates analyses were performed;

(C) The company or entity that performed the analyses;

(D) The analytical techniques or methods used;

(E) The results of such analyses;

(F) The operating conditions as existing at the time of
sampling or measurement;

(i) Retention of records of all required monitoring data
and support information for a period of at least five years from
the date of the monitoring sample, measurement, report, or
application. Support information includes all calibration and
maintenance records and all original strip-chart recordings for
continuous monitoring instrumentation, and copies of all reports
required by the permit.
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(c) With respect to reporting, the permit shall incorporate
all applicable reporting requirements and require all of the
following:

(i) Submittal of reports of any required monitoring every
six months, or more frequently if specified by the underlying
applicable requirement or by the Executive Secretary. All
instances of deviations from permit requirements must be clearly
identified in such reports. All required reports must be certified
by a responsible official consistent with R307-415-5d.

(i)  Prompt reporting of deviations from permit
requirements including those attributable to upset conditions as
defined in the permit, the probable cause of such deviations, and
any corrective actions or preventive measures taken. The
Executive Secretary shall define "prompt" in relation to the
degree and type of deviation likely to occur and the applicable
requirements. Deviations from permit requirements due to
unavoidable breakdowns shall be reported according to the
unavoidable breakdown provisions of R307-107. The Executive
Secretary may establish more stringent reporting deadlines if
required by the applicable requirement.

(d) Claims of confidentiality shall be governed by Section
19-1-306.

(4) Acid Rain Allowances. For Title IV affected sources,
a permit condition prohibiting emissions exceeding any
allowances that the source lawfully holds under Title IV of the
Act or the regulations promulgated thereunder.

(a) No permit revision shall be required for increases in
emissions that are authorized by allowances acquired pursuant
to the Acid Rain Program, provided that such increases do not
require a permit revision under any other applicable
requirement.

(b) No limit shall be placed on the number of allowances
held by the source. The source may not, however, use
allowances as a defense to noncompliance with any other
applicable requirement.

(c) Any such allowance shall be accounted for according
to the procedures established in regulations promulgated under
Title IV of the Act.

(5) A severability clause to ensure the continued validity
of'the various permit requirements in the event of a challenge to
any portions of the permit.

(6) Standard provisions stating the following:

(a) The permittee must comply with all conditions of the
operating permit. Any permit noncompliance constitutes a
violation of the Air Conservation Act and is grounds for any of
the following: enforcement action; permit termination;
revocation and reissuance; modification; denial of a permit
renewal application.

(b) Need to halt or reduce activity not a defense. It shall
not be a defense for a permittee in an enforcement action that it
would have been necessary to halt or reduce the permitted
activity in order to maintain compliance with the conditions of
this permit.

(c) The permit may be modified, revoked, reopened, and
reissued, or terminated for cause. The filing of a request by the
permittee for a permit modification, revocation and reissuance,
or termination, or of a notification of planned changes or
anticipated noncompliance does not stay any permit condition,
except as provided under R307-415-7f(1) for minor permit
modifications.

(d) The permit does not convey any property rights of any
sort, or any exclusive privilege.

(e) The permittee shall furnish to the Executive Secretary,
within a reasonable time, any information that the Executive
Secretary may request in writing to determine whether cause
exists for modifying, revoking and reissuing, or terminating the
permit or to determine compliance with the permit. Upon
request, the permittee shall also furnish to the Executive
Secretary copies of records required to be kept by the permit or,

for information claimed to be confidential, the permittee may
furnish such records directly to EPA along with a claim of
confidentiality.

(7) Emission fee. A provision to ensure that a Part 70
source pays fees to the Executive Secretary consistent with
R307-415-9.

(8) Emissions trading. A provision stating that no permit
revision shall be required, under any approved economic
incentives, marketable permits, emissions trading and other
similar programs or processes for changes that are provided for
in the permit.

(9) Alternate operating scenarios. Terms and conditions
for reasonably anticipated operating scenarios identified by the
source in its application as approved by the Executive Secretary.
Such terms and conditions:

(a) Shall require the source, contemporaneously with
making a change from one operating scenario to another, to
record in a log at the permitted facility a record of the scenario
under which it is operating;

(b) Shall extend the permit shield to all terms and
conditions under each such operating scenario; and

(c) Must ensure that the terms and conditions of each such
alternative scenario meet all applicable requirements and the
requirements of R307-415.

(10) Emissions trading. Terms and conditions, if the
permit applicant requests them, for the trading of emissions
increases and decreases in the permitted facility, to the extent
that the applicable requirements provide for trading such
increases and decreases without a case-by-case approval of each
emissions trade. Such terms and conditions:

(a) Shall include all terms required under R307-415-6a
and 6¢ to determine compliance;

(b) Shall extend the permit shield to all terms and
conditions that allow such increases and decreases in emissions;
and

(c) Must meet all applicable requirements and
requirements of R307-415.

R307-415-6b.
Requirements.

(1) All terms and conditions in an operating permit,
including any provisions designed to limit a source's potential
to emit, are enforceable by EPA and citizens under the Act.

(2) Notwithstanding (1) above, applicable requirements
that are not required by the Act or implementing federal
regulations shall be included in the permit but shall be
specifically designated as being not federally enforceable under
the Act and shall be designated as "state requirements." Terms
and conditions so designated are not subject to the requirements
0ofR307-415-7athrough 7i and R307-415-8 that apply to permit
review by EPA and affected states. The Executive Secretary
shall determine which conditions are "state requirements" in
each operating permit.

Permit Content: Federally-Enforceable

R307-415-6¢. Permit Content: Compliance Requirements.

All operating permits shall contain all of the following
elements with respect to compliance:

(1) Consistent with R307-415-6a(3), compliance
certification, testing, monitoring, reporting, and recordkeeping
requirements sufficient to assure compliance with the terms and
conditions of the permit. Any document, including any report,
required by an operating permit shall contain a certification by
a responsible official that meets the requirements of R307-415-
5d;

(2) Inspection and entry requirements that require that,
upon presentation of credentials and other documents as may be
required by law, the permittee shall allow the Executive
Secretary or an authorized representative to perform any of the
following:
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(a) Enter upon the permittee's premises where a Part 70
source is located or emissions-related activity is conducted, or
where records must be kept under the conditions of the permit;

(b) Have access to and copy, at reasonable times, any
records that must be kept under the conditions of the permit;

(c) Inspect at reasonable times any facilities, equipment
(including monitoring and air pollution control equipment),
practices, or operations regulated or required under the permit;

(d) Sample or monitor at reasonable times substances or
parameters for the purpose of assuring compliance with the
permit or applicable requirements;

(e) Claims of confidentiality on the information obtained
during an inspection shall be made pursuant to Section 19-1-
306;

(3) A schedule of compliance consistent with R307-415-
5¢(8);

(4) Progress reports consistent with an applicable schedule
of compliance and R307-415-5¢(8) to be submitted
semiannually, or at a more frequent period if specified in the
applicable requirement or by the Executive Secretary. Such
progress reports shall contain all of the following:

(a) Dates for achieving the activities, milestones, or
compliance required in the schedule of compliance, and dates
when such activities, milestones or compliance were achieved;

(b) An explanation of why any dates in the schedule of
compliance were not or will not be met, and any preventive or
corrective measures adopted;

(5) Requirements for compliance certification with terms
and conditions contained in the permit, including emission
limitations, standards, or work practices. Permits shall include
all of the following:

(a) Annual submission of compliance certification, or more
frequently if specified in the applicable requirement or by the
Executive Secretary;

(b) In accordance with R307-415-6a(3), a means for
monitoring the compliance of the source with its emissions
limitations, standards, and work practices;

(c) Arequirement that the compliance certification include
all of the following (provided that the identification of
applicable information may reference the permit or previous
reports, as applicable):

(i) The identification of each term or condition of the
permit that is the basis of the certification;

(i) The identification of the methods or other means used
by the owner or operator for determining the compliance status
with each term and condition during the certification period.
Such methods and other means shall include, at a minimum, the
methods and means required under R307-415-6a(3). If
necessary, the owner or operator also shall identify any other
material information that must be included in the certification to
comply with section 113(c)(2) of the Act, which prohibits
knowingly making a false certification or omitting material
information;

(iii) The status of compliance with the terms and
conditions of the permit for the period covered by the
certification, including whether compliance during the period
was continuous or intermittent. The certification shall be based
on the method or means designated in (ii) above. The
certification shall identify each deviation and take it into
account in the compliance certification. The certification shall
also identify as possible exceptions to compliance any periods
during which compliance is required and in which an excursion
or exceedance as defined under 40 CFR Part 64 occurred; and

(iv) Such other facts as the executive secretary may require
to determine the compliance status of the source;

(d) A requirement that all compliance certifications be
submitted to the EPA as well as to the Executive Secretary;

(e) Such additional requirements as may be specified
pursuant to Section 114(a)(3) of the Act, Enhanced Monitoring

and Compliance Certification, and Section 504(b) of the Act,
Monitoring and Analysis;

(6) Such other provisions as the Executive Secretary may
require.

R307-415-6d. Permit Content: General Permits.

(1) The Executive Secretary may, after notice and
opportunity for public participation provided under R307-415-
71, issue a general permit covering numerous similar sources.
Any general permit shall comply with all requirements
applicable to other operating permits and shall identify criteria
by which sources may qualify for the general permit. To
sources that qualify, the Executive Secretary shall grant the
conditions and terms ofthe general permit. Notwithstanding the
permit shield, the source shall be subject to enforcement action
for operation without an operating permit if the source is later
determined not to qualify for the conditions and terms of the
general permit. General permits shall not be issued for Title IV
affected sources under the Acid Rain Program unless otherwise
provided in regulations promulgated under Title IV of the Act.

(2) Part 70 sources that would qualify for a general permit
must apply to the Executive Secretary for coverage under the
terms of the general permit or must apply for an operating
permit consistent with R307-415-5a through 5e. The Executive
Secretary may, in the general permit, provide for applications
which deviate from the requirements of R307-415-5a through
Se, provided that such applications meet the requirements of
Title V of the Act, and include all information necessary to
determine qualification for, and to assure compliance with, the
general permit. Without repeating the public participation
procedures required under R307-415-71, the Executive Secretary
may grant a source's request for authorization to operate under
a general permit, but such a grant to a qualified source shall not
be a final permit action until the requirements of R307-415-5a
through Se have been met.

R307-415-6e. Permit Content: Temporary Sources.

The owner or operator of a permitted source may
temporarily relocate the source for a period not to exceed that
allowed by R307-401-7. A permit modification is required to
relocate the source for a period longer than that allowed by
R307-401-7. No Title IV affected source may be permitted as
atemporary source. Permits for temporary sources shall include
all of the following:

(1) Conditions that will assure compliance with all
applicable requirements at all authorized locations;

(2) Requirements that the owner or operator receive
approval to relocate under R307-401-7 before operating at the
new location;

(3) Conditions that assure compliance with all other
provisions of R307-415.

R307-415-6f. Permit Content: Permit Shield.

(1) Except as provided in R307-415, the Executive
Secretary shall include in each operating permit a permit shield
provision stating that compliance with the conditions of the
permit shall be deemed compliance with any applicable
requirements as of the date of permit issuance, provided that:

(a) Such applicable requirements are included and are
specifically identified in the permit; or

(b) The Executive Secretary, in acting on the permit
application or revision, determines in writing that other
requirements specifically identified are not applicable to the
source, and the permit includes the determination or a concise
summary thereof.

(2) An operating permit that does not expressly state that
a permit shield exists shall be presumed not to provide such a
shield.

(3) Nothing in this paragraph or in any operating permit
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shall alter or affect any of the following:

(a) The emergency provisions of Section 19-1-202 and
Section 19-2-112, and the provisions of Section 303 of the Act,
Emergency Orders, including the authority of the Administrator
under that Section;

(b) The liability of an owner or operator of a source for
any violation of applicable requirements under Section 19-2-
107(2)(g) and Section 19-2-110 prior to or at the time of permit
issuance;

(c) Theapplicable requirements ofthe Acid Rain Program,
consistent with Section 408(a) of the Act;

(d) The ability of the Executive Secretary to obtain
information from a source under Section 19-2-120, and the
ability of EPA to obtain information from a source under
Section 114 of the Act, Inspection, Monitoring, and Entry.

R307-415-6g. Permit Content: Emergency Provision.

(1) Emergency. An "emergency" is any situation arising
from sudden and reasonably unforeseeable events beyond the
control of the source, including acts of God, which situation
requires immediate corrective action to restore normal
operation, and that causes the source to exceed a technology-
based emission limitation under the permit, due to unavoidable
increases in emissions attributable to the emergency. An
emergency shall not include noncompliance to the extent caused
by improperly designed equipment, lack of preventative
maintenance, careless or improper operation, or operator error.

(2) Effect of an emergency. An emergency constitutes an
affirmative defense to an action brought for noncompliance with
such technology-based emission limitations if the conditions of
(3) below are met.

(3) The affirmative defense of emergency shall be
demonstrated through properly signed, contemporaneous
operating logs, or other relevant evidence that:

(a) An emergency occurred and that the permittee can
identify the causes of the emergency;

(b) The permitted facility was at the time being properly
operated;

(c) During the period of the emergency the permittee took
all reasonable steps to minimize levels of emissions that
exceeded the emission standards, or other requirements in the
permit; and

(d) The permittee submitted notice of the emergency to the
Executive Secretary within two working days of the time when
emission limitations were exceeded due to the emergency. This
notice fulfills the requirement of R307-415-6a(3)(c)(ii). This
notice must contain a description of the emergency, any steps
taken to mitigate emissions, and corrective actions taken.

(4) In any enforcement proceeding, the permittee seeking
to establish the occurrence of an emergency has the burden of
proof.

(5) This provision is in addition to any emergency or upset
provision contained in any applicable requirement.

R307-415-7a. Permit Issuance: Action on Application.

(1) A permit, permit modification, or renewal may be
issued only if all of the following conditions have been met:

(a) The Executive Secretary has received a complete
application for a permit, permit modification, or permit renewal,
except that a complete application need not be received before
issuance of a general permit;

(b) Except for modifications qualifying for minor permit
modification procedures under R307-415-7f(1)and (2), the
Executive Secretary has complied with the requirements for
public participation under R307-415-71;

(c) The Executive Secretary has complied with the
requirements for notifying and responding to affected States
under R307-415-8(2);

(d) The conditions of the permit provide for compliance

with all applicable requirements and the requirements of R307-
415;

(e) EPA has received a copy of the proposed permit and
any notices required under R307-415-8(1) and (2), and has not
objected to issuance of the permit under R307-415-8(3) within
the time period specified therein.

(2) Except as provided under the initial transition plan
provided for under R307-415-5a(3) or under regulations
promulgated under Title IV of the Act for the permitting of Title
IV affected sources under the Acid Rain Program, the Executive
Secretary shall take final action on each permit application,
including a request for permit modification or renewal, within
18 months after receiving a complete application.

(3) The Executive Secretary shall promptly provide notice
to the applicant of whether the application is complete. Unless
the Executive Secretary requests additional information or
otherwise notifies the applicant of incompleteness within 60
days of receipt of an application, the application shall be
deemed complete. A completeness determination shall not be
required for minor permit modifications.

(4) The Executive Secretary shall provide a statement that
sets forth the legal and factual basis for the draft permit
conditions, including references to the applicable statutory or
regulatory provisions. The Executive Secretary shall send this
statement to EPA and to any other person who requests it.

(5) The submittal of a complete application shall not affect
the requirement that any source have an approval order under
R307-401.

R307-415-7b. Permit Issuance: Requirement for a Permit.

(1) Except as provided in R307-415-7d and R307-415-
7f(1)(f)and 7f(2)(e), no Part 70 source may operate after the
time that it is required to submit a timely and complete
application, except in compliance with a permit issued under
these rules.

(2) Application shield. If a Part 70 source submits a
timely and complete application for permit issuance, including
for renewal, the source's failure to have an operating permit is
not a violation of R307-415 until the Executive Secretary takes
final action on the permit application. This protection shall
cease to apply if, subsequent to the completeness determination
made pursuant to R307-415-7a(3), and as required by R307-
415-5a(2), the applicant fails to submit by the deadline specified
in writing by the Executive Secretary any additional information
identified as being needed to process the application.

R307-415-7¢. Permit Renewal and Expiration.

(1) Permits being renewed are subject to the same
procedural requirements, including those for public
participation, affected State and EPA review, that apply to
initial permit issuance.

(2) Permit expiration terminates the source's right to
operate unless a timely and complete renewal application has
been submitted consistent with R307-415-7b and R307-415-
Sa(1)(c).

(3) If a timely and complete renewal application is
submitted consistent with R307-415-7b and R307-415-
Sa(1)(c)and the Executive Secretary fails to issue or deny the
renewal permit before the end of the term of the previous
permit, then all of the terms and conditions of the permit,
including the permit shield, shall remain in effect until renewal
or denial.

R307-415-7d. Permit Revision:
Require a Revision.
(1) Operational Flexibility.
(a) A Part 70 source may make changes that contravene an
express permit term if all of the following conditions have been
met:

Changes That Do Not
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(i) The source has obtained an approval order, or has met
the exemption requirements under R307-401;

(i) The change would not violate any applicable
requirements or contravene any federally enforceable permit
terms and conditions for monitoring, including test methods,
recordkeeping, reporting, or compliance certification
requirements;

(iii) The changes are not modifications under any
provision of Title I of the Act; and the changes do not exceed
the emissions allowable under the permit, whether expressed
therein as a rate of emissions or in terms of total emissions.

(iv) For each such change, the source shall provide written
notice to the Executive Secretary and send a copy of the notice
to EPA at least seven days before implementing the proposed
change. The seven-day requirement may be waived by the
Executive Secretary in the case of an emergency. The written
notification shall include a brief description of the change within
the permitted facility, the date on which the change will occur,
any change in emissions, and any permit term or condition that
is no longer applicable as a result of the change. The permit
shield shall not apply to these changes. The source, the EPA,
and the Executive Secretary shall attach each such notice to their
copy of the relevant permit.

(b) Emission trading under the State Implementation Plan.
Permitted sources may trade increases and decreases in
emissions in the permitted facility, where the State
Implementation Plan provides for such emissions trades, without
requiring a permit revision provided the change is not a
modification under any provision of Title I of the Act, the
change does not exceed the emissions allowable under the
permit, and the source notifies the Executive Secretary and the
EPA at least seven days in advance of the trade. This provision
is available in those cases where the permit does not already
provide for such emissions trading.

(i) The written notification required above shall include
such information as may be required by the provision in the
State Implementation Plan authorizing the emissions trade,
including at a minimum, when the proposed change will occur,
a description of each such change, any change in emissions, the
permit requirements with which the source will comply using
the emissions trading provisions of the State Implementation
Plan, and the pollutants emitted subject to the emissions trade.
The notice shall also refer to the provisions with which the
source will comply in the State Implementation Plan and that
provide for the emissions trade.

(ii) The permit shield shall not extend to any change made
under this paragraph. Compliance with the permit requirements
that the source will meet using the emissions trade shall be
determined according to requirements of the State
Implementation Plan authorizing the emissions trade.

(c) If a permit applicant requests it, the Executive
Secretary shall issue permits that contain terms and conditions,
including all terms required under R307-415-6a and 6¢ to
determine compliance, allowing for the trading of emissions
increases and decreases in the permitted facility solely for the
purpose of complying with a federally-enforceable emissions
cap that is established in the permit independent of otherwise
applicable requirements. Such changes in emissions shall not be
allowed if the change is a modification under any provision of
Title I of the Act or the change would exceed the emissions
allowable under the permit. The permit applicant shall include
in its application proposed replicable procedures and permit
terms that ensure the emissions trades are quantifiable and
enforceable. The Executive Secretary shall not include in the
emissions trading provisions any emissions units for which
emissions are not quantifiable or for which there are no
replicable procedures to enforce the emissions trades. The
permit shall also require compliance with all applicable
requirements, and shall require the source to notify the

Executive Secretary and the EPA in writing at least seven days
before making the emission trade.

(i) The written notification shall state when the change
will occur and shall describe the changes in emissions that will
result and how these increases and decreases in emissions will
comply with the terms and conditions of the permit.

(ii) The permit shield shall extend to terms and conditions
that allow such increases and decreases in emissions.

(2) Off-permit changes. A Part 70 source may make
changes that are not addressed or prohibited by the permit
without a permit revision, unless such changes are subject to
any requirements under Title IV of the Act or are modifications
under any provision of Title I of the Act.

(a) Each such change shall meet all applicable
requirements and shall not violate any existing permit term or
condition.

(b) Sources must provide contemporaneous written notice
to the Executive Secretary and EPA of each such change, except
for changes that qualify as insignificant under R307-415-5e.
Such written notice shall describe each such change, including
the date, any change in emissions, pollutants emitted, and any
applicable requirements that would apply as a result of the
change.

(c) The change shall not qualify for the permit shield.

(d) The permittee shall keep a record describing changes
made at the source that result in emissions of a regulated air
pollutant subject to an applicable requirement, but not otherwise
regulated under the permit, and the emissions resulting from
those changes.

(e) The off-permit provisions do not affect the requirement
for a source to obtain an approval order under R307-401.

R307-415-7e.
Amendments.

(1) An "administrative permit amendment” is a permit
revision that:

(a) Corrects typographical errors;

(b) Identifies a change in the name, address, or phone
number of any person identified in the permit, or provides a
similar minor administrative change at the source;

(c) Requires more frequent monitoring or reporting by the
permittee;

(d) Allows for a change in ownership or operational
control of a source where the Executive Secretary determines
that no other change in the permit is necessary, provided that a
written agreement containing a specific date for transfer of
permit responsibility, coverage, and liability between the current
and new permittee has been submitted to the Executive
Secretary;

(e) Incorporates into the operating permit the requirements
from an approval order issued under R307-401, provided that
the procedures for issuing the approval order were substantially
equivalent to the permit issuance or modification procedures of
R307-415-7a through 7i and R307-415-8, and compliance
requirements are substantially equivalent to those contained in
R307-415-6a through 6g;

(2) Administrative permit amendments for purposes of the
acid rain portion of the permit shall be governed by regulations
promulgated under Title IV of the Act.

(3) Administrative permit amendment procedures. An
administrative permit amendment may be made by the
Executive Secretary consistent with the following:

(a) The Executive Secretary shall take no more than 60
days from receipt of a request for an administrative permit
amendment to take final action on such request, and may
incorporate such changes without providing notice to the public
or affected States provided that the Executive Secretary
designates any such permit revisions as having been made
pursuant to this paragraph. The Executive Secretary shall take

Permit Revision: Administrative
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final action on a request for a change in ownership or
operational control of a source under (1)(d) above within 30
days of receipt of a request.

(b) The Executive Secretary shall submit a copy of the
revised permit to EPA.

(c) The source may implement the changes addressed in
the request for an administrative amendment immediately upon
submittal of the request.

(4) The Executive Secretary shall, upon taking final action
granting a request for an administrative permit amendment,
allow coverage by the permit shield for administrative permit
amendments made pursuant to (1)(e) above which meet the
relevant requirements of R307-415-6a through 6g, 7 and 8 for
significant permit modifications.

R307-415-7f. Permit Revision: Modification.

The permit modification procedures described in R307-
415-7f shall not affect the requirement that a source obtain an
approval order under R307-401 before constructing or
modifying a source of air pollution. A modification not subject
to the requirements of R307-401 shall not require an approval
order in addition to the permit modification as described in this
section. A permit modification is any revision to an operating
permit that cannot be accomplished under the program's
provisions for administrative permit amendments under R307-
415-7e. Any permit modification for purposes of the acid rain
portion of the permit shall be governed by regulations
promulgated under Title IV of the Act.

(1) Minor permit modification procedures.

(a) Criteria. Minor permit modification procedures may be
used only for those permit modifications that:

(i) Do not violate any applicable requirement or require an
approval order under R307-401;

(i) Do not involve significant changes to existing
monitoring, reporting, or recordkeeping requirements in the
permit;

(iii) Do notrequire or change a case-by-case determination
of an emission limitation or other standard, or a source-specific
determination for temporary sources of ambient impacts, or a
visibility or increment analysis;

(iv) Do not seek to establish or change a permit term or
condition for which there is no corresponding underlying
applicable requirement and that the source has assumed to avoid
an applicable requirement to which the source would otherwise
be subject. Such term or condition would include a federally
enforceable emissions cap assumed to avoid classification as a
modification under any provision of Title I or an alternative
emissions limit approved pursuant to regulations promulgated
under Section 112(i)(5) of the Act, Early Reduction; and

(v) Are not modifications under any provision of Title I of
the Act.

(b) Notwithstanding (1)(a)above and (2)(a) below, minor
permit modification procedures may be used for permit
modifications involving the use of economic incentives,
marketable permits, emissions trading, and other similar
approaches, to the extent that such minor permit modification
procedures are explicitly provided for in the State
Implementation Plan or an applicable requirement.

(c) Application. An application requesting the use of
minor permit modification procedures shall meet the
requirements of R307-415-5¢ and shall include all of the
following:

(i) A description of the change, the emissions resulting
from the change, and any new applicable requirements that will
apply if the change occurs;

(i) The source's suggested draft permit;

(iii) Certification by a responsible official, consistent with
R307-415-5d, that the proposed modification meets the criteria
for use of minor permit modification procedures and a request

that such procedures be used;

(iv) Completed forms for the Executive Secretary to use to
notify EPA and affected States as required under R307-415-8.

(d) EPA and affected State notification. Within five
working days of receipt of a complete permit modification
application, the Executive Secretary shall notify EPA and
affected States of the requested permit modification. The
Executive Secretary promptly shall send any notice required
under R307-415-8(2)(b) to EPA.

(e) Timetable for issuance. The Executive Secretary may
not issue a final permit modification until after EPA's 45-day
review period or until EPA has notified the Executive Secretary
that EPA will not object to issuance of the permit modification,
whichever is first. Within 90 days of the Executive Secretary's
receipt of an application under minor permit modification
procedures or 15 days after the end of EPA's 45-day review
period under R307-415-8(3), whichever is later, the Executive
Secretary shall:

(i) Issue the permit modification as proposed;

(i) Deny the permit modification application;

(iii) Determine that the requested modification does not
meet the minor permit modification criteria and should be
reviewed under the significant modification procedures; or

(iv) Revise the draft permit modification and transmit to
EPA the new proposed permit modification as required by
R307-415-8(1).

(f) Source's ability to make change. A Part 70 source may
make the change proposed in its minor permit modification
application immediately after it files such application if the
source has received an approval order under R307-401 or has
met the approval order exemption requirements under R307-
413-1 through 6. After the source makes the change allowed by
the preceding sentence, and until the Executive Secretary takes
any of the actions specified in (1)(e)(i) through (iii) above, the
source must comply with both the applicable requirements
governing the change and the proposed permit terms and
conditions. During this time period, the source need not comply
with the existing permit terms and conditions it seeks to modify.
However, if the source fails to comply with its proposed permit
terms and conditions during this time period, the existing permit
terms and conditions it seeks to modify may be enforced against
1t.

(g) Permit shield. The permit shield under R307-415-6f
shall not extend to minor permit modifications.

(2) Group processing of minor permit modifications.
Consistent with this paragraph, the Executive Secretary may
modify the procedure outlined in (1) above to process groups of
a source's applications for certain modifications eligible for
minor permit modification processing.

(a) Criteria. Group processing of modifications may be
used only for those permit modifications:

(i) That meet the criteria for minor permit modification
procedures under (1)(a) above; and

(i) That collectively are below the following threshold
level: 10 percent of the emissions allowed by the permit for the
emissions unit for which the change is requested, 20 percent of
the applicable definition of major source in R307-415-3, or five
tons per year, whichever is least.

(b) Application. An application requesting the use of
group processing procedures shall meet the requirements of
R307-415-5¢ and shall include the following:

(i) A description of the change, the emissions resulting
from the change, and any new applicable requirements that will
apply if the change occurs.

(i) The source's suggested draft permit.

(iii) Certification by a responsible official, consistent with
R307-415-5d, that the proposed modification meets the criteria
for use of group processing procedures and a request that such
procedures be used.
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(iv) A list of the source's other pending applications
awaiting group processing, and a determination of whether the
requested modification, aggregated with these other
applications, equals or exceeds the threshold set under R307-
415-7e(2)(a)(ii).

(v) Certification, consistent with R307-415-5d, that the
source has notified EPA of the proposed modification. Such
notification need only contain a brief description of the
requested modification.

(vi) Completed forms for the Executive Secretary to use to
notify EPA and affected States as required under R307-415-8.

(c) EPA and affected State notification. On a quarterly
basis or within five business days of receipt of an application
demonstrating that the aggregate of a source's pending
applications equals or exceeds the threshold level set under
(2)(a)(ii) above, whichever is earlier, the Executive Secretary
shall notify EPA and affected States of the requested permit
modifications. The Executive Secretary shall send any notice
required under R307-415-8(2)(b)to EPA.

(d) Timetable for issuance. The provisions of (1)(e) above
shall apply to modifications eligible for group processing,
except that the Executive Secretary shall take one of the actions
specified in (1)(e)(i) through (iv) above within 180 days of
receipt of the application or 15 days after the end of EPA's 45-
day review period under R307-415-8(3), whichever is later.

(e) Source's ability to make change. The provisions of
(1)(f) above shall apply to modifications eligible for group
processing.

(f) Permit shield. The provisions of (1)(g) above shall also
apply to modifications eligible for group processing.

(3) Significant modification procedures.

(a) Criteria. Significant modification procedures shall be
used for applications requesting permit modifications that do not
qualify as minor permit modifications or as administrative
amendments. Every significant change in existing monitoring
permit terms or conditions and every relaxation of reporting or
recordkeeping permit terms or conditions shall be considered
significant. Nothing herein shall be construed to preclude the
permittee from making changes consistent with R307-415 that
would render existing permit compliance terms and conditions
irrelevant.

(b) Significant permit modifications shall meet all
requirements of R307-415, including those for applications,
public participation, review by affected States, and review by
EPA, as they apply to permit issuance and permit renewal. The
Executive Secretary shall complete review on the majority of
significant permit modifications within nine months after receipt
of'a complete application.

R307-415-7g. Permit Revision: Reopening for Cause.

(1) Eachissued permit shall include provisions specifying
the conditions under which the permit will be reopened prior to
the expiration of the permit. A permit shall be reopened and
revised under any of the following circumstances:

(a) New applicable requirements become applicable to a
major Part 70 source with a remaining permit term of three or
more years. Such a reopening shall be completed not later than
18 months after promulgation of the applicable requirement. No
such reopening is required if the effective date of the
requirement is later than the date on which the permit is due to
expire, unless the terms and conditions of the permit have been
extended pursuant to R307-415-7¢(3).

(b) Additional requirements, including excess emissions
requirements, become applicable to an Title IV affected source
under the Acid Rain Program. Upon approval by EPA, excess
emissions offset plans shall be deemed to be incorporated into
the permit.

(c) The Executive Secretary or EPA determines that the
permit contains a material mistake or that inaccurate statements

were made in establishing the emissions standards or other
terms or conditions of the permit.

(d) EPA or the Executive Secretary determines that the
permit must be revised or revoked to assure compliance with the
applicable requirements.

(e) Additional applicable requirements are to become
effective before the renewal date of the permit and are in
conflict with existing permit conditions.

(2) Proceedings to reopen and issue a permit shall follow
the same procedures as apply to initial permit issuance and shall
affect only those parts of the permit for which cause to reopen
exists. Such reopening shall be made as expeditiously as
practicable.

(3) Reopenings under (1) above shall not be initiated
before a notice of such intent is provided to the Part 70 source
by the Executive Secretary at least 30 days in advance of the
date that the permit is to be reopened, except that the Executive
Secretary may provide a shorter time period in the case of an
emergency.

R307-415-7h. Permit Revision: Reopenings for Cause by
EPA.

The Executive Secretary shall, within 90 days after receipt
of notification that EPA finds that cause exists to terminate,
modify or revoke and reissue a permit, forward to EPA a
proposed determination of termination, modification, or
revocation and reissuance, as appropriate. The Executive
Secretary may request a 90-day extension if a new or revised
permit application is necessary or if the Executive Secretary
determines that the permittee must submit additional
information.

R307-415-7i. Public Participation.

The Executive Secretary shall provide for public notice,
comment and an opportunity for a hearing on initial permit
issuance, significant modifications, reopenings for cause, and
renewals, including the following procedures:

(1) Notice shall be given: by publication in a newspaper
of general circulation in the area where the source is located; to
persons on a mailing list developed by the Executive Secretary,
including those who request in writing to be on the list; and by
other means if necessary to assure adequate notice to the
affected public.

(2) The notice shall identify the Part 70 source; the name
and address of the permittee; the name and address of the
Executive Secretary; the activity or activities involved in the
permit action; the emissions change involved in any permit
modification; the name, address, and telephone number of a
person from whom interested persons may obtain additional
information, including copies of the permit draft, the
application, all relevant supporting materials, including any
compliance plan or compliance and monitoring certification,
and all other materials available to the Executive Secretary that
are relevant to the permit decision; a brief description of the
comment procedures; and the time and place of any hearing that
may be held, including a statement of procedures to request a
hearing, unless a hearing has already been scheduled.

(3) The Executive Secretary shall provide such notice and
opportunity for participation by affected States as is provided
for by R307-415-8.

(4) Timing. The Executive Secretary shall provide at least
30 days for public comment and shall give notice of any public
hearing at least 30 days in advance of the hearing.

(5) The Executive Secretary shall keep a record of the
commenters and also of the issues raised during the public
participation process, and such records shall be available to the
public and to EPA.

R307-415-8. Permit Review by EPA and Affected States.
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(1) Transmission of information to EPA.

(a) The Executive Secretary shall provide to EPA a copy
of each permit application, including any application for permit
modification, each proposed permit, and each final operating
permit, unless the Administrator has waived this requirement for
a category of sources, including any class, type, or size within
such category. The applicant may be required by the Executive
Secretary to provide a copy of the permit application, including
the compliance plan, directly to EPA. Upon agreement with
EPA, the Executive Secretary may submit to EPA a permit
application summary form and any relevant portion of the permit
application and compliance plan, in place of the complete permit
application and compliance plan. To the extent practicable, the
preceding information shall be provided in computer-readable
format compatible with EPA's national database management
system.

(b) The Executive Secretary shall keep for five years such
records and submit to EPA such information as EPA may
reasonably require to ascertain whether the Operating Permit
Program complies with the requirements of the Act or of 40
CFR Part 70.

(2) Review by affected States.

(a) The Executive Secretary shall give notice of each draft
permit to any affected State on or before the time that the
Executive Secretary provides this notice to the public under
R307-415-7i, except to the extent R307-415-7f(1) or (2)
requires the timing to be different, unless the Administrator has
waived this requirement for a category of sources, including any
class, type, or size within such category.

(b) The Executive Secretary, as part of the submittal of the
proposed permit to EPA, or as soon as possible after the
submittal for minor permit modification procedures allowed
under R307-415-71(1) or (2), shall notify EPA and any affected
State in writing of any refusal by the Executive Secretary to
accept all recommendations for the proposed permit that the
affected State submitted during the public or affected State
review period. The notice shall include the Executive
Secretary's reasons for not accepting any such recommendation.
The Executive Secretary is not required to accept
recommendations that are not based on applicable requirements
or the requirements of R307-415.

(3) EPA objection. If EPA objects to the issuance of a
permit in writing within 45 days of receipt of the proposed
permit and all necessary supporting information, then the
Executive Secretary shall not issue the permit. If the Executive
Secretary fails, within 90 days after the date of an objection by
EPA, to revise and submit a proposed permit in response to the
objection, EPA may issue or deny the permit in accordance with
the requirements of the Federal program promulgated under
Title V of the Act.

(4) Public petitions to EPA. If EPA does not object in
writing under R307-415-8(3), any person may petition EPA
under the provisions of 40 CFR 70.8(d) within 60 days after the
expiration of EPA's 45-day review period to make such
objection. If EPA objects to the permit as a result of a petition,
the Executive Secretary shall not issue the permit until EPA's
objection has been resolved, except that a petition for review
does not stay the effectiveness of a permit or its requirements if
the permit was issued after the end of the 45-day review period
and prior to an EPA objection. If the Executive Secretary has
issued a permit prior to receipt of an EPA objection under this
paragraph, EPA may modify, terminate, or revoke such permit,
consistent with the procedures in 40 CFR 70.7(g) except in
unusual circumstances, and the Executive Secretary may
thereafter issue only a revised permit that satisfies EPA's
objection. In any case, the source will not be in violation of the
requirement to have submitted a timely and complete
application.

(5) Prohibition on default issuance. The Executive

Secretary shall not issue an operating permit, including a permit
renewal or modification, until affected States and EPA have had
an opportunity to review the proposed permit as required under
this Section.

R307-415-9. Fees for Operating Permits.

(1) Definitions. The following definition applies only to
R307-415-9: "Allowable emissions" are emissions based on the
potential to emit stated by the Executive Secretary in an
approval order, the State Implementation Plan or an operating
permit.

(2) Applicability. As authorized by Section 19-2-109.1,
all Part 70 sources must pay an annual fee, based on annual
emissions of all chargeable pollutants.

(a) Any Title IV affected source that has been designated
as a "Phase I Unit" in a substitution plan approved by the
Administrator under 40 CFR Section 72.41 shall be exempted
from the requirement to pay an emission fee from January 1,
1995 to December 31, 1999.

(3) Calculation of Annual Emission Fee for a Part 70
Source.

(a) The emission fee shall be calculated for all chargeable
pollutants emitted from a Part 70 source, even if only one unit
or one chargeable pollutant triggers the applicability of R307-
415 to the source.

(i) Fugitive emissions and fugitive dust shall be counted
when determining the emission fee for a Part 70 source.

(i) An emission fee shall not be charged for emissions of
any amount of a chargeable pollutant if the emissions are
already accounted for within the emissions of another
chargeable pollutant.

(iii) An emission fee shall not be charged for emissions of
any one chargeable pollutant from any one Part 70 source in
excess of 4,000 tons per year.

(iv) Emissions resulting directly from an internal
combustion engine for transportation purposes or from a non-
road vehicle shall not be counted when calculating chargeable
emissions for a Part 70 source.

(b) The emission fee for an existing source prior to the
issuance of an operating permit, shall be based on the most
recent emission inventory available unless a Part 70 source
elected, prior to July 1, 1992, to base the fee for one or more
pollutants on allowable emissions established in an approval
order or the State Implementation Plan.

(c) The emission fee after the issuance or renewal of an
operating permit shall be based on the most recent emission
inventory available unless a Part 70 source elects, prior to the
issuance or renewal of the permit, to base the fee for one or
more chargeable pollutants on allowable emissions for the entire
term of the permit.

(d) When a new Part 70 source begins operating, it shall
pay an emission fee for that fiscal year, prorated from the date
the source begins operating. The emission fee for a new Part 70
source shall be based on allowable emissions until that source
has been in operation for a full calendar year, and has submitted
an inventory of actual emissions. Ifanew Part 70 source is not
billed in the first billing cycle of its operation, the emission fee
shall be calculated using the emissions that would have been
used had the source been billed at that time. This fee shall be in
addition to any subsequent emission fees.

(e) When a Part 70 source is no longer subject to Part 70,
the emission fee shall be prorated to the date that the source
ceased to be subject to Part 70. If the Part 70 source has already
paid an emission fee that is greater than the prorated fee, the
balance will be refunded.

(i) If that Part 70 source again becomes subject to the
emission fee requirements, it shall pay an emission fee for that
fiscal year prorated from the date the source again became
subject to the emission fee requirements. The fee shall be based
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on the emission inventory during the last full year of operation.
The emission fee shall continue to be based on actual emissions
reported for the last full calendar year of operation until that
source has been in operation for a full calendar year and has
submitted an updated inventory of actual emissions.

(ii) Ifa Part 70 source has chosen to base the emission fee
on allowable emissions, then the prorated fee shall be calculated
using allowable emissions.

(f) Modifications. The method for calculating the emission
fee for a source shall not be affected by modifications at that
source, unless the source demonstrates to the Executive
Secretary that another method for calculating chargeable
emissions is more representative of operations after the
modification has been made.

(g) The Executive Secretary may presume that potential
emissions of any chargeable pollutant for the source are
equivalent to the actual emissions for the source if recent
inventory data are not available.

(4) Collection of Fees.

(a) The emission fee is due on October 1 of each calendar
year or 45 days after the source has received notice of the
amount of the fee, whichever is later.

(b) The Executive Secretary may require any person who
fails to pay the annual emission fee by the due date to pay
interest on the fee and a penalty under 19-2-109.1(7)(a).

(c) A person may contest an emission fee assessment, or
associated penalty, under 19-2-109.1(8).

KEY: air pollution, environmental protection, operating
permit, emission fee

September 7, 2006 19-2-109.1
Notice of Continuation February 9, 2004 19-2-104
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R311. Environmental Quality, Environmental Response and
Remediation.

R311-206. Underground Storage Tanks: Financial
Assurance Mechanisms.
R311-206-1. Definitions.

Definitions are found in Rule R311-200.
R311-206-2. Declaration of Financial Assurance
Mechanism.

(a) To demonstrate financial assurance, as required by 40
CFR 280, subpart H, owners or operators of petroleum storage
tanks shall:

(1) meet all requirements for participation in the
Environmental Assurance Program, or

(2) demonstrate financial assurance by an allowable
method specified in 40 CFR 280, subpart H.

(b) Owners or operators shall declare whether they will
participate in the Environmental Assurance Program under
Section 19-6-410.5, or show financial assurance by another
method.

(c) For the purposes of Subsection 19-6-412(6), all tanks
at a facility shall be covered by the same financial assurance
mechanism, and shall be considered to be in one area, unless the
Executive Secretary determines there is sufficient information so
that releases from different tanks at the facility could be
accurately differentiated.

R311-206-3. Requirements for Issuance of Certificates of
Compliance.

(a) The Executive Secretary shall issue a certificate of
compliance to an owner or operator for individual petroleum
storage tanks at a facility if:

(1) the owner or operator has a certificate of registration;

(2) the tank is substantially in compliance with all state
and federal statutes, rules and regulations;

(3) the UST test, conducted within 6 months before the
tank was registered or within 60 days after the date the tank was
registered, indicates that each individual UST is not leaking;

(4) the owner or operator has submitted a letter to the
Executive Secretary stating that based on customary business
inventory practices standards there has been no release from the
tank; and

(5) the owner or operator has submitted a completed
application according to a form provided and approved by the
Executive Secretary, and has declared the financial assurance
mechanism that will be used; and

(6) the owner or operator has met all requirements for the
financial assurance mechanism chosen, including payment of all
applicable fees.

R311-206-4. Requirements for Environmental Assurance
Program participants.

(a) To meet the requirements of Subsections 19-6-
411(1)(a)(ii) and 19-6-411(1)(b)(ii) the owner or operator shall
submit:

(1) A letter to the Executive Secretary stating that the
facility is not engaged in petroleum production, refining, or
marketing, and

(2) Evidence, each fiscal year, of average annual
throughput less than 10,000 gallons per month based on current
inventory records.

(b) In accordance with Subsection 19-6-411(1)(c), the
annual facility throughput rate, if reported, shall be reported to
the Executive Secretary as a specific number of gallons, based
on the throughput for the previous calendar year.

(¢) In accordance with Subsection 19-6-411(1)(d), when
a petroleum storage tank is initially registered with the
Executive Secretary, any Petroleum Storage Tank fee for that
tank for the current fiscal year shall be due when the tank is

brought into use, as a requirement for receiving a Certificate of
Compliance.

(d) In accordance with Subsection 19-6-411(6), the
Executive Secretary may waive all or part of the fees required to
be paid on or before May 5, 1997 under Section 19-6-411 if no
fuel has been dispensed from the tank on or after July 1, 1991,
and if the tank has been properly closed according to Rules
R311-204 and R311-205, or in other circumstances as approved
by the Executive Secretary.

() Inaccordance with Subsection 19-6-411(2)(a)(i), if an
installation company receives its annual permit after the
beginning of the fiscal year, the annual fee must be paid for the
entire year.

(f) Auditing of UST facility throughput records for fiscal
year 1998.

(1) Owners and operators shall retain for seven years the
monthly tank throughput records of the facility for the months
of July 1997 through June 1998. Tank throughput records shall
include all financial and product documentation for receipts,
dispositions and inventories.

(2) The executive secretary may audit or order an audit, by
an independent auditor, of records which support the amount of
throughput, for each tank at a participant's facility.

(A) Records shall be made available at the Department for
inspection within 30 calendar days after receiving notice from
the Executive Secretary.

(B) Audits may be determined by random selection or for
particular reasons, including suspicion or discovery of
inaccuracies in throughput reports, aggregating throughput
reports, having a release, or filing a claim.

(C) Auditing tank throughput may be accomplished by any
method approved by the Executive Secretary.

(D) All costs of an independent audit shall be paid by the
owner or operator.

(g) Owners or operators eligible for coverage by the Fund
shall demonstrate financial assurance for the difference between
coverage provided by the Fund and coverage amounts required
by 40 CFR 280 Subpart H. If the owner or operator chooses
self insurance as the mechanism for demonstrating financial
assurance for the difference, the owner or operator must
document a tangible net worth of $10,000 upon request and to
the satisfaction of the Executive Secretary. An owner or
operator may also select and document another mechanism
specified in 40 CFR 280.94 to demonstrate financial assurance
for the difference. The processing fee requirement referenced in
Subsection R311-206-5(b) is not applicable because the
administrative cost is covered by the PST fund fee. However,
the Executive Secretary may require the owner or operator to
submit an independent audit to demonstrate net worth for self
insurance. The owner or operator shall bear the expense for the
audit. The criteria for an audit are the same as set forth in
Subsection R311-206-4(f)(2).

R311-206-5. Requirements for Owners and Operators
Demonstrating Financial Assurance by Other Methods.

(a) Owners and operators who elect to utilize an alternate
form of financial assurance shall use one or a combination of
mechanisms specified in 40 CFR 280.94. Owners and operators
shall submit to the Executive Secretary the documents required
by 40 CFR 280.111 to be kept and maintained for the
mechanism used.

(1) Formats, calculations, letters, reporting, and record
keeping shall be done in accordance with each applicable
financial assurance mechanism specified in 40 CFR 280 subpart
H.

(2) Ifthe financial assurance documentation submitted to
the Executive Secretary is not in accordance with 40 CFR 280
subpart H, it shall be rejected and shall be invalid.

(b) The processing fee established in Subsection 19-6-
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408(2)(a) for each new or changed financial assurance document
submitted for approval shall be included with the financial
assurance document and shall be payable to the Department.
Processing fees for subsequent yearly review of a financial
assurance document shall be due on July 1 annually.

(1) Pursuant to 40 CFR 280.97, if the financial assurance
mechanism is an insurance policy, the insurer is liable for
payment of amounts within any deductible applicable to the
policy to the provider of corrective action or a damaged third
party, with right of reimbursement by the insured for such
payment made by the insurer. This provision does not apply
with respect to that amount of any deductible for which
coverage is demonstrated under another mechanism or
combination of mechanisms as specified in 40 CFR 280.95-
280.107. A showing of financial assurance for the deductible,
if such a showing is made, shall be treated as a separate financial
assurance mechanism subject to the processing fee requirement
referenced in Subsection R311-206-5(b) above.

(2) If an owner or operator desires to make any material
change to the financial assurance document, the change shall be
approved by the Executive Secretary, and an additional
processing fee shall be paid in circumstances as determined by
the Executive Secretary.

(c) Evidence of a current and approved financial assurance
mechanism shall be reported to the Executive Secretary as
follows:

(1) For State fiscal year 1998 evidence of financial
assurance for all mechanisms shall be due to the Executive
Secretary by June 15, 1997.

(2) Thereafter, proof of financial assurance shall be
reported to the Executive Secretary and shall include:

(A) Owners and operators using the financial test of self
insurance shall submit the "Letter from Chief Financial Officer"
to the Executive Secretary within the maximum 120 day period
specified in 40 CFR 280.95.

(B) Owners and Operators using insurance and risk
retention group coverage for financial assurance shall submit the
coverage policy in its entirety, with the current Certificate of
Insurance or Endorsement specified in 40 CFR 280.97(b), to the
Executive Secretary within 30 days of acceptance of such policy
by the insurer or risk retention group.

(i) Ifthe insurance policy or risk retention group coverage
is cancelled, the insurer or risk retention group shall provide
written notice of cancellation or other termination of coverage
required by 40 CFR 280.97(b)(1)2.d. and 40 CFR
280.97(b)(2)2.d. to the Executive Secretary as well as the
insured.

(ii) The insurer shall have a rating of A- or greater by
A M.Best Co.

(C) Owners and operators using an irrevocable letter of
credit shall submit proof of the letter of credit, standby trust
fund, and formal certification of acknowledgement to the
Executive Secretary within 30 days of issuance from the issuing
institution.

(D) Owners and operators using a fully funded trust fund
for financial assurance shall submit proof of the trust fund and
formal certification of acknowledgement to the Executive
Secretary within 30 days after implementation of the trust fund.

(E) Owners and operators using a guarantee for financial
assurance shall submit the Guarantee document, standby trust
fund, and certification of acknowledgement to the Executive
Secretary within 30 days of issuance. The owner or operator
shall also submit the guarantor's letter from chief financial
officer within the 120-day period specified in 40 CFR 280.95.

(F) Owners and operators using a surety bond for financial
assurance shall submit the surety bond document, standby trust
fund, and certification of acknowledgement to the Executive
Secretary within 30 days of issuance.

(G) Guarantees and surety bonds may be used as financial

assurance mechanisms in Utah only if the requirement of 40
CFR Part 280.94(b) is met.

(H) Owners and operators using one of the local
government methods specified in 40 CFR 280.104 through 107
shall submit the letter from chief financial officer and associated
documents to the Executive Secretary within 120 days of the
end of the owner/operator's or guarantor's fiscal year.

(d) The Executive Secretary may require reports of
financial condition or any other information relative to
justification of the financial assurance mechanism from the
owner or operator at any time. Information requested shall be
reported to the Executive Secretary within 30 calendar days
after receiving the request.

(1) Owners and operators shall maintain evidence of all
financial assurance mechanisms as specified in 40 CFR
280.111.

(2) Owners and operators shall keep records of all
financial assurance mechanisms for a period of three years.

(3) The Executive Secretary may audit or order an audit of
records supporting the financial assurance mechanism at any
time.

(A) Audits may be determined by random selection or for
specific reasons, including the occurrence of a release or
suspected release, deficiencies in complying with regulations or
orders, or the suspicion or discovery of inaccuracies.

(B) Auditing of financial assurance methods may be
accomplished by any method approved by the Executive
Secretary.

() Any and all costs of securing a selected financial
assurance mechanism and generating and providing the
necessary reporting evidence of an assurance mechanism to the
Executive Secretary shall be the sole responsibility of the owner
or operator.

(f) Processing of the alternate financial assurance
mechanism documents may be accomplished utilizing any
method approved by the Executive Secretary.

R311-206-6. Voluntary Admission of Eligible Exempt
Underground Storage Tanks and above-ground storage
tanks to the Environmental Assurance Program.

(a) Owners or operators of eligible exempt underground
storage tanks specified in Subsection 19-6-415(1)(a) may
voluntarily participate in the Environmental Assurance Program
by:

(1) meeting the requirements of Subsection 19-6-415(1)
and Subsection R311-206-3(a);

(2) properly performing release detection according to the
requirements of 40 CFR Part 280 Subpart D; and

(3) meeting the upgrade requirements in 40 CFR 280.21
or the new tank requirements in 40 CFR 280.20, as applicable.

(b) Owners or operators of above-ground storage tanks
may voluntarily participate in the Environmental Assurance
Program by:

(1) meeting the requirements of Subsection 19-6-415(2)
and Subsection R311-206-3(a);

(2) meeting applicable requirements of the 2000
International Fire Code, Chapters 22 and 34, published by the
International Code Council, Inc.;

(3) performing an annual line tightness test of all
underground product piping, or documenting monthly
monitoring of sensor-equipped double-walled underground
product piping; and

(4) performing a tightness test of all above-ground tanks
every five years, using a tightness test method capable of
properly testing the tank.

R311-206-7. Revocation and Lapsing of Certificates.
(a) The Executive Secretary shall revoke a certificate of
compliance or registration if he determines that the owner or
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operator has willfully submitted a fraudulent application or is
not in compliance with any requirement pertaining to the
certificate.

(b) A petroleum storage tank owner or operator who has
had a certificate of compliance revoked under Section 19-6-414
or Subsection R311-206-7(a) may have the certificate reissued
by the Executive Secretary after the owner or operator
demonstrates compliance with Subsection 19-6-412(2),
Subsection 19-6-428(3), and Section R311-206-3.

(c) A petroleum storage tank owner or operator who has
had a certificate of compliance lapse under Subsection 19-6-
408(5)(c) may have the certificate reissued by the Executive
Secretary after the owner or operator demonstrates compliance
with Subsection 19-6-412(2) and Section R311-206-3.

(d) A petroleum storage tank owner or operator who has
had eligibility to receive payments for claims against the fund
lapse under Section 19-6-411(3)(c)(ii) shall meet the
requirements of Subsection 19-6-428(3) and pay all fees,
interest, and penalties due to reinstate eligibility.

(e) Upon permanent closure of a tank which is covered by
the Fund, the eligibility to make a claim against the Fund shall
terminate as specified in Section R311-207-2. Permanently
closed tanks are not eligible to be reissued a certificate of
compliance.

(f) In accordance with Section 19-6-414, the Executive
Secretary may revoke a certificate of compliance for the owner's
or operator's failure to comply with 40 CFR 280, which requires
release reporting, abatement, investigation, corrective action, or
other measures to bring the release site under control.

R311-206-8. Proof of Certification.

(a) In accordance with Subsection 19-6-411(7), a tag or
other means of identification shall be issued to each petroleum
storage tank or underground storage tank which has
demonstrated current compliance with Section 19-6-412 and
Section R311-206-3 or Section R311-206-6. The tag or other
means of identification shall be displayed for view of the person
delivering or placing petroleum product into an underground
storage tank for which the tag was issued.

(b) A tank shall not be issued a tag or other means of
identification if the owner or operator has not satisfied the
requirements of Section 19-6-412. An owner or operator shall
not allow a tag to be displayed on a tank for which the
Certificate of Compliance has been revoked or has lapsed, or on
a tank for which the eligibility to receive payment for claims
against the fund has lapsed unless the owner or operator has
demonstrated compliance with financial assurance requirements.

R311-206-9. Removing Participating Tanks from the
Environmental Assurance Program.

(a) Atany time after May 1,1997, owners and operators of
petroleum storage tanks who have voluntarily elected to
participate in the Environmental Assurance Program may cease
participation in the program and be exempted from the
requirements described in Section R311-206-4 by:

(1) permanently closing tanks as outlined in 40 CFR 280,
subpart G, Rule R311-204, and Rule R311-205, or

(2) meeting the following requirements:

(i) demonstrating compliance with Section R311-206-5,
and

(ii) notifying the Executive Secretary at least 60 days
before the date of cessation in the program, and specifying the
date of cessation.

(b) The fund will not give pro-rata refunds.

(c) For tanks being removed voluntarily from the program,
the date of cessation in the program shall be the date on which
coverage under the program ends. Subsequent claims for
payments from the fund must be made in accordance with
Section 19-6-424 and Section R311-207-2.

R311-206-10. Participation in the Environmental Assurance
Program After a Period of Voluntary Non-participation.

(a) Owners and operators who choose not to participate in
the Environmental Assurance Program shall, before any
subsequent participation in the program, meet the following
requirements:

(1) notify the Executive Secretary of the intent to
participate in the program;

(2) comply with the requirements of Subsection 19-6-
428(3), and

(3) meet the requirements of Subsection R311-206-3(a) to
qualify for a new certificate of compliance.

(b) Effective January 1, 2007, and until December 31,
2007, the Executive Secretary may determine that there is
reasonable cause to believe that no petroleum has been released
if the owner or operator, for each UST to participate in the
program, meets the following requirements at the time the
owner or operator applies for participation:

(1) The last two compliance inspections verify significant
operational compliance, and verify that no release has occurred.
Significant operational compliance status shall be determined
using the EPA Release Prevention Compliance Measures Matrix
and Release Detection Compliance Measures Matrix, both dated
September 30, 2003 and incorporated herein by reference. The
matrices contain leak prevention and leak detection criteria to be
used by inspectors in determining compliance status of
underground storage tanks.

(2) The owner or operator documents compliance with all
release prevention and release detection requirements that are
required for the time period since the last compliance
inspection, and the records submitted do not give reason to
suspect a release has occurred. The owner or operator shall
submit:

(i) tank and piping leak detection records, or a tank and
line tightness test performed within the last six months;

(i) the most recent simulated leak test for all automatic
line leak detectors;

(iii) cathodic protection tests, if applicable, and

(iv) internal lining inspections, if applicable.

(c) Effective January 1, 2008, the Executive Secretary may
determine that reasonable cause exists if:

(1) the owner or operator meets the requirements of
Subsections (b)(1) and (b)(2) above, and

(2) the period of non-participation in the Program is less
than six months, or the UST is less than ten years old.

KEY: hazardous substances, petroleum, underground
storage tanks

September 15, 2006 19-6-105
Notice of Continuation March 6, 2002 19-6-428
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R313. Environmental Quality, Radiation Control.
R313-18. Notices, Instructions and Reports to Workers by
Licensees or Registrants--Inspections.

R313-18-1. Purpose and Authority.

(1) The purpose of this rule is to establish requirements for
notices, instructions and reports by licensees or registrants to
individuals engaged in work under a license or registration and
options available to such individuals in connection with
inspections of licensees or registrants.

(2) The rules set forth herein are adopted pursuant to the
provisions of Sections 19-3-104(4) and 19-3-104(8).

R313-18-2. General.

The rules of R313-18 shall apply to all persons who
receive, possess, use, own or transfer a source of radiation
licensed by or registered with the Department pursuant to the
rules in R313-16, R313-19 or R313-22.

R313-18-11. Posting of Notices to Workers.

(1) Licensees or registrants shall post current copies of the
following documents:

(a) the rules in R313-15 and R313-18;

(b) the license, certificate of registration, conditions or
documents incorporated into the license by reference and
amendments thereto;

(c) the operating procedures applicable to work under the
license or registration; and

(d) a notice of violation involving radiological working
conditions, proposed imposition of civil penalty, order issued
pursuant to R313-14, or any response from the licensee or
registrant.

(2) If posting of a document specified in R313-18-
11(1)(a), (b), or (c) is not practicable, the licensee or registrant
may post a notice which describes the document and states
where it may be examined.

(3) DRC-04 "Notice to Employees," shall be posted by
licensees or registrants wherever individuals work in or frequent
a portion of a restricted area.

(4) Documents from the Executive Secretary which are
posted pursuant to R313-18-11(1)(d) shall be posted within five
working days after receipt of the documents from the Executive
Secretary; the licensee's or registrant's response, if there is one,
shall be posted for a minimum of five working days after
dispatch from the licensee or registrant. The documents shall
remain posted for a minimum of five working days or until
action correcting the violation has been competed, whichever is
later.

(5) Documents, notices or forms posted pursuant to R313-
18-11 shall appear in a sufficient number of places to permit
individuals engaged in work under the license or registration to
observe them on the way to or from any particular work location
to which the document applies, shall be conspicuous, and shall
be replaced if defaced or altered.

R313-18-12. Instructions to Workers.

(1) All individuals who in the course of employment are
likely to receive in a year an occupational dose in excess of 1.0
mSv (100 mrem):

(a) shall be kept informed of the storage, transfer, or use of
sources of radiation in the licensee's or registrant's workplace;

(b)  shall be instructed in the health protection
considerations associated with exposure to radiation or
radioactive material to the individual and potential offspring, in
precautions or procedures to minimize exposure, and in the
purposes and functions of protective devices employed;

(c) shall be instructed in, and instructed to observe, to the
extent within the worker's control, the applicable provisions of
these rules and licenses for the protection of personnel from
exposure to radiation or radioactive material;

(d) shall be instructed as to their responsibility to report
promptly to the licensee or registrant a condition which may
constitute, lead to, or cause a violation of the Act, these rules, or
a condition of the licensee's license or unnecessary exposure to
radiation or radioactive material;

(e) shall be instructed in the appropriate response to
warnings made in the event of an unusual occurrence or
malfunction that may involve exposure to radiation or
radioactive material; and

(f) shall be advised as to the radiation exposure reports
which workers shall be furnished pursuant to R313-18-13.

(2) In determining those individuals subject to the
requirements of R313-18-12(1), licensees must take into
consideration assigned activities during normal and abnormal
situations involving exposure to radiation or radioactive
material which can reasonably be expected to occur during the
life of a licensed facility. The extent of these instructions shall
be commensurate with potential radiological health protection
considerations for the workplace.

R313-18-13. Notifications and Reports to Individuals.

(1) Radiation exposure data for an individual and the
results of measurements, analyses, and calculations of
radioactive material deposited or retained in the body of an
individual shall be reported to the individual as specified in
R313-18-13. The information reported shall include data and
results obtained pursuant to these rules, orders, or license
conditions, as shown in records maintained by the licensee or
registrant pursuant to R313-15-1107. Notifications and reports
shall:

(a) be in writing;

(b) include appropriate identifying data such as the name
ofthe licensee or registrant, the name of the individual, and the
individual's identification number, preferably social security
number;

(c) include the individual's exposure information; and

(d) contain the following statement:

"This report is furnished to you under the provisions of the
Utah Administrative Code Section R313-18-13. You should
preserve this report for further reference."

(2) Licensees or registrants shall furnish to each worker
annually a written report of the worker's dose as shown in
records maintained by the licensee or registrant pursuant to
R313-15-1107.

(3) Licensees or registrants shall furnish a written report
of the worker's exposure to sources of radiation at the request of
a worker formerly engaged in activities controlled by the
licensee or registrant. The report shall include the dose record
for each year the worker was required to be monitored pursuant
to R313-15-502. The report shall be furnished within 30 days
from the date of the request, or within 30 days after the dose of
the individual has been determined by the licensee or registrant,
whichever is later. The report shall cover the period of time that
the worker's activities involved exposure to sources of radiation
and shall include the dates and locations of work under the
license or registration in which the worker participated during
this period.

(4) When a licensee or registrant is required pursuant to
R313-15-1202, R313-15-1203, or R313-15-1204 to report to
the Executive Secretary an exposure of an individual to sources
of radiation, the licensee or the registrant shall also provide the
individual a written report on the exposure data included
therein. Reports shall be transmitted at a time not later than the
transmittal to the Executive Secretary.

(5) At the request of a worker who is terminating
employment with the licensee or registrant in work involving
exposure to radiation or radioactive material, during the current
year, the licensee or registrant shall provide at termination to the
worker, or to the worker's designee, a written report regarding
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the radiation dose received by that worker from operations of
the licensee or registrant during the current year or fraction
thereof. Ifthe most recent individual monitoring results are not
available at that time, a written estimate of the dose shall be
provided together with a clear indication that this is an estimate.

R313-18-14. Presence of Representatives of Licensees or
Registrants and Workers During Inspection.

(1) Licensees or registrants shall afford representatives of
the Board or the Executive Secretary, at reasonable times, the
opportunity to inspect materials, machines, activities, facilities,
premises, and records pursuant to these rules.

(2) During an inspection, representatives of the Board or
the Executive Secretary may consult privately with workers as
specified in R313-18-15. The licensee or registrant may
accompany representatives during other phases of an inspection.

(3) If, at the time of inspection, an individual has been
authorized by the workers to represent them during Department
inspections, the licensee or registrant shall notify the
representatives of the Board or the Executive Secretary of the
authorization and shall give the workers' representative an
opportunity to accompany the representatives during the
inspection of physical working conditions.

(4) The workers' representative shall be routinely engaged
in work under control of the licensee or registrant and shall have
received instructions as specified in R313-18-12.

(5) Differentrepresentatives of licensees or registrants and
workers may accompany the representatives of the Board or the
Executive Secretary during different phases of an inspection if
there is no resulting interference with the conduct of the
inspection. However, only one workers' representative at a time
may accompany the representatives of the Board or the
Executive Secretary.

(6) With the approval of the licensee or registrant and the
workers' representative, an individual who is not routinely
engaged in work under control of the licensee or registrant, for
example, a consultant to the licensee or registrant or to the
workers' representative, shall be afforded the opportunity to
accompany representatives of the Board or the Executive
Secretary during the inspection of physical working conditions.

(7) Notwithstanding the other provisions of R313-18-14,
representatives of the Board or the Executive Secretary are
authorized to refuse to permit accompaniment by an individual
who deliberately interferes with a fair and orderly inspection.
With regard to areas containing information classified by an
Agency of the U.S. Government in the interest of national
security, an individual who accompanies an inspector may have
access to such information only if authorized to do so. With
regard to areas containing proprietary information, the workers'
representative for that area shall be an individual previously
authorized by the licensee or registrant to enter that area.

R313-18-15. Consultation with Workers During Inspections.

(1) Representatives of the Board or the Executive
Secretary may consult privately with workers concerning matters
of occupational radiation protection and other matters related to
applicable provisions of these rules and licenses to the extent the
representatives deem necessary for the conduct of an effective
and thorough inspection.

(2) During the course of an inspection, workers may bring
privately to the attention of the representatives of the Board or
the Executive Secretary, either orally or in writing, a past or
present condition which the worker has reason to believe may
have contributed to or caused a violation of the Act, these rules,
or license condition, or an unnecessary exposure of an
individual to sources of radiation under the licensee's or
registrant's control. A notice in writing shall comply with the
requirements of R313-18-16(1).

(3) The provisions of R313-18-15(2) shall not be

interpreted as authorization to disregard instructions pursuant to
R313-18-12.

R313-18-16. Request by Workers for Inspections.

(1) A worker or representative of workers believing that a
violation of the Act, these rules, or license conditions exists or
has occurred in work under a license or registration with regard
to radiological working conditions in which the worker is
engaged, may request an inspection by giving notice of the
alleged violation to the Executive Secretary. The notice shall be
in writing, shall set forth the specific grounds for the notice, and
shall be signed by the worker or representative of the workers.
A copy shall be provided to the licensee or registrant by
representatives of the Board or the Executive Secretary no later
than at the time of inspection except that, upon the request of
the worker giving the notice, his name and the name of
individuals referred to therein shall not appear in a copy or on
a record published, released, or made available by the
Department except for good cause shown.

(2) If, upon receipt of the notice, representatives of the
Board or the Executive Secretary, determine that the complaint
meets the requirements set forth in R313-18-16(1), and that
there are reasonable grounds to believe that the alleged violation
exists or has occurred, an inspection shall be made as soon as
practicable to determine if the alleged violation exists or has
occurred. Inspections pursuant to R313-18-16 need not be
limited to matters referred to in the complaint.

(3) Alicensee, registrant or contractor or subcontractor of
a licensee or registrant shall not discharge or discriminate
against a worker because that worker has filed a complaint or
instituted or caused to be instituted a proceeding under these
rules or has testified or is about to testify in a proceeding or
because of the exercise by the worker on behalf of the worker or
others of an option afforded by R313-18.

R313-18-17. Inspections Not Warranted -- Informal Review.

(1)(a) If the representatives of the Board or the Executive
Secretary determine, with respect to a complaint under Section
R313-18-16, that an inspection is not warranted because there
are no reasonable grounds to believe that a violation exists or
has occurred, the Executive Secretary shall notify the
complainant in writing of that determination. The complainant
may obtain review of the determination by submitting a written
statement of position with the Executive Secretary. The
Executive Secretary will provide the licensee or registrant with
a copy of the statement by certified mail, excluding, at the
request of the complainant, the name of the complainant. The
licensee or registrant may submit an opposing written statement
of position with the Executive Secretary. The Executive
Secretary will provide the complainant with a copy of the
statement by certified mail.

(b) Upon the request of the complainant, the Board may
hold an informal conference in which the complainant and the
licensee or registrant may orally present their views. An
informal conference may also be held at the request of the
licensee or registrant, but disclosure of the identity of the
complainant will be made only following receipt of written
authorization from the complainant. After considering written
and oral views presented, the Board shall affirm, modify, or
reverse the determination of the representatives of the Board or
the Executive Secretary and furnish the complainant and the
licensee or registrant a written notification of the decision and
the reason therefor.

(2) If the Executive Secretary determines that an
inspection is not warranted because the requirements of R313-
18-16(1) have not been met, the complainant shall be notified
in writing of the determination. The determination shall be
without prejudice to the filing of a new complaint meeting the
requirements of R313-18-16(1).
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licensing

June 11, 1999 19-3-104
Notice of Continuation July 10, 2006 19-3-108
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R392. Health, Epidemiology and Laboratory Services,
Environmental Services.

R392-110. Home-based Child Care Food Service.
R392-110-1. Authority and Purpose.

This rule establishes food service inspection standards for
certified or licensed child care providers that provide care for 16
or fewer children. It is authorized by Sections 26-15-2 and 26-
39-104.

R392-110-2. Applicability.

This rule applies to food service provided in certified or
licensed child care facilities, including residences, that provide
care for 16 or fewer children, notwithstanding the provisions of
R392-100. R392-100 governs food service provided in facilities
that care for more than 16 children.

R392-110-3. Inspection Request, Report.

After request and payment of the fee established by the
local health department, a local health department shall inspect
a child care provider's food service based on the standards
established in this rule and using an inspection form approved
by the Department. Upon satisfactory inspection, the local
health department shall issue a report to the child care provider
stating that the food service provided by the child care provider
poses no serious sanitation or health hazard to children.

R392-110-4. Standards.

(1) Food is obtained from sources that comply with law
and are approved as outlined in R392-100 3-2.

(2) Food in a hermetically sealed container is obtained
from a food processing plant that is regulated by the food
regulatory agency that has jurisdiction over the plant.

(3) Food is protected from contamination by storing the
food in a clean, dry location where it is not exposed to splash,
dust, or other contamination and stored above the floor.

(4) Food is not stored in toilet rooms or mechanical rooms,
under sewer lines, under leaking water lines or under any source
of contamination.

(5) Food brought in by parents to serve to other children
in the facility is from approved sources that comply with law
and are approved as outlined in R392-100 3-2

(6) Food brought in by a parent or guardian for specific
use of that person's child is labeled with the name of the child.

(7) Bottled or canned baby food, upon opening, is labeled
on the outside of the container with the date and time of
opening.

(8) Canned or bottled opened baby food containers, except
for dry products, are refrigerated and kept at 41 degrees F or
below.

(9) Canned or bottled baby food, except for dry products,
is discarded if not used within 24 hours of opening.

(10) Infant formula or breast milk is discarded after
feeding or within two hours of initiating a feeding.

(11) Refrigerators used to store food for children are
maintained and cleaned to prevent contamination of stored food.

(12) Food products stored inside refrigerator are stored at
41 degrees F or below as outlined by R392-100 3-5.

(13) A calibrated thermometer is stored in the refrigerator
to verify the temperature of food products.

(14) Food prepared at the day care facility meets the
critical cooking, hot holding, cold holding, and cooling
temperatures as outlined in R392-100, 3-4 and 3-5.

(15) Each caregiver who prepares or serves food is trained
in food safety and has a copy of a current food handler permit on
file at the facility.

(16) Food is served on clean plates, single service plates,
or a clean and sanitized high chair tray.

(17) Ifnapkins are used at meals or snacks, then they must
be single service.

(18) Clean cups or single service cups are provided at each
beverage service.

(19) Before each use, reusable food holders, utensils, and
preparation surfaces are washed with hot water and detergent
solutions, rinsed with clean water, and sanitized as outlined in
R392-100 4-501.114.

(20) Food employees clean their hands and exposed
portions of their arms:

(a) immediately before engaging in food preparation
including working with exposed food, clean equipment and
utensils, and unwrapped single service and single use articles;

(b) after touching bare human body parts other than clean
hands and clean exposed portions of arms;

(c) after using the toilet room;

(d) after caring for or handling any animal, including
service animals;

(e) when switching between working with raw food and
ready to eat food; and

(f) as often as necessary to remove soil and contamination
and to prevent cross contamination when changing tasks.

(21) Hand washing facilities are located to allow
convenient use by employees in food preparation, food
dispensing, and ware washing areas; and in or immediately
adjacent to toilet rooms.

(22) When preparing food, employees wear hair restraints,
such as hats, hair coverings or nets, beard restraints, and
clothing that covers body hair, that effectively keep their hair
from contacting exposed food; clean equipment, utensils, and
linens, and unwrapped single service and single use articles.

(23) Food employees wear clean outer clothing to prevent
contamination of food, equipment, utensils, linens, and single
service and single use articles.

(24) Poisonous or toxic chemicals are identified.

(25) Procedures are in place to ensure that poisonous or
toxic chemicals are safely stored to prevent access by children

(26) Poisonous or toxic materials are stored so they can
not contaminate food, equipment, utensils, linens, and single
service and single use articles.

(27) Only those poisonous or toxic materials that are
required for the operation and maintenance of food storage,
preparation, and service areas such as for the cleaning and
sanitizing of equipment and utensils and the control of insects
and rodents are in the food storage, preparation, and service
areas.

(28) Menus for the current week are posted in plain sight
and accessible for public review.

KEY: child care providers, food service
September 18, 2006 26-15-2

26-39-104
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R426. Health, Health Systems Improvement, Emergency
Medical Services.

R426-100. Emergency Medical Services Do Not Resuscitate.
R426-100-1. Purpose.

This rule implements the prehospital Emergency Medical
Services/Do Not Resuscitate (EMS/DNR) provisions of Section
75-2-1105.5 and clarifies that EMS personnel shall also follow
a patient's treating physician's orders, which may include an
order not to resuscitate a patient that does not comply with the
formalities of the EMS/DNR form.

R426-100-2. EMS/DNR Forms, Directives, Bracelets, and
Necklaces.

(1) Only the Utah Department of Health may create
EMS/DNR forms. Each EMS/DNR form must have a state of
Utah watermark and a unique identifying number provided by
the Department.

(2) The Department shall distribute the EMS/DNR
directive forms to any licensed physician as requested.

(3) An EMS/DNR directive is valid only if made on an
EMS/DNR form upon which a physician licensed to practice
medicine under Part 1 of Chapter 12, Title 58, the Utah
Osteopathic Medicine Licensing Act, orunder Part 5, of Chapter
12, Title 58, the Utah Medical Practice Act, also makes a
determination certifying that the declarant is in a terminal
condition.

(4) An EMS/DNR bracelet or necklace may be issued only
to individuals whose physician has determined that the declarant
is in a terminal condition and who submits an EMS/DNR
directive to the Department.

(5) An EMS/DNR bracelet or necklace may only be issued
by either the Department or by an entity approved by the
Department.

(6) For EMS/DNR bracelets or necklaces issued by a
Department-approved entity:

(a) the entity may issue bracelets or necklaces for which
the Department has approved the design and construction
quality;

(b) the entity may issue an EMS/DNR bracelet or necklace
only after verifying with the Department that the individual has
submitted a valid EMS/DNR directive to the Department;

(c) the bracelet or necklace shall clearly display:

(i) the words "UTAH EMS - DO NOT RESUSCITATE";
and

(i) the declarant's EMS/DNR number, or a unique
identifying number that the entity links to the declarant's
EMS/DNR number;

(7) A Department-approved entity must:

(a) keep a hard copy or an electronically scanned image of
each EMS/DNR directive for which it has issued a bracelet or
necklace;

(b) be continuously available by toll-free telephone service
24-hours every day, including weekends and holidays that is
staffed by an EMT or other licensed health care individual
knowledgeable in providing medical care;

(c) immediately send a copy of the EMS/DNR directive to
an EMS provider in the field upon request, either by facsimile
or in a readily readable electronic format, as requested by the
EMS provider; and

(d) wverify that the bracelet or necklace matches an
EMS/DNR order on file with the entity.

R426-100-3. Issuance of an EMS/DNR Directive, or
Bracelet, or Necklace.

(1) Ifthe prospective declarant or proxy desires to make an
EMS/DNR directive, the physician who makes the
determination that the declarant is in a terminal condition must:

(a) explain to the prospective declarant or proxy, and his
family, the significance of making an EMS/DNR directive;

(b) complete the information requested on the EMS/DNR
form;

(c) sign and date the EMS/DNR form certifying that the
declarant is in a terminal condition;

(d) give the original of the directive with the watermark to
the declarant or the proxy; and

(e) fill out and give to the declarant or proxy the
authorized EMS/DNR bracelet to be placed on the declarant.

(2) The physician or designee, who places the bracelet,
must explain to the declarant or proxy how and by whom the
EMS/DNR directive may be revoked.

(3) The physician or designee, shall confirm with the
Department the execution of the EMS/DNR directive and
placement of the EMS/DNR and bracelet or necklace by
submitting a duplicate original of the EMS/DNR directive to the
Department.

(4) The EMS/DNR directive is effective immediately upon
the physician's signing the EMS/DNR directive.  The
EMS/DNR directive is the property of the declarant and shall be
kept with the declarant's medical record, but is not part of the
medical record.

(a) To be honored by EMS personnel, the EMS/DNR
directive must be placed in an unobstructed view above the
declarant on the wall or in close proximity to the head of the bed
or the declarant must be wearing the EMS/DNR bracelet, except
in health care facilities licensed pursuant to Title 26, Chapter
21.

(b) To be honored by EMS personnel who are called to
render service in health care facilities licensed pursuant to Title
26, Chapter 21, the EMS/DNR directive must be displayed in
the declarant's medical record or the declarant must be wearing
an EMS/DNR bracelet. Health care facility personnel must
present the medical record to responding EMS personnel upon
their arrival.  Health care facilities shall document for
Department review that appropriate health care facility staff
have been informed of the declarant's EMS/DNR directive
sufficient to notify EMS personnel of the existence of the
EMS/DNR directive.

(5) Ifthe EMS/DNR directive is not complete or does not
appear to conform to statutory and regulatory requirements, the
Department shall notify the physician and explain the defect or
defects and shall notify the declarant or proxy and EMS
agencies likely to respond to the declarant.

R426-100-4. Revocation of an EMS/DNR Directive.

(1) An EMS/DNR bracelet is the embodiment of an
EMS/DNR directive and shall be given the same legal treatment
as the actual EMS/DNR directive. An EMS/DNR directive may
be revoked as provided in Section 75-2-1111.

(2) Ifboth the original of the EMS/DNR directive with the
watermark and the EMS/DNR bracelet are not intact, or have
been defaced, the EMS/DNR directive is invalid. If an
EMS/DNR directive is revoked, EMS personnel must provide
emergency medical services to the declarant as if no EMS/DNR
directive had been issued.

(3) 1If there is any question about the validity of an
EMS/DNR directive, the EMS personnel must provide
emergency medical services to the declarant as if no EMS/DNR
directive had been issued.

R426-100-5. Treatment of a Declarant with an EMS/DNR
Directive.

(1) As part of routine patient assessment, EMS personnel
must inspect to see if the declarant is wearing an EMS/DNR
bracelet or has an EMS/DNR directive either clearly displayed
or located within the declarant's medical record file. If the
EMS/DNR directive appears to be incorrectly executed,
incomplete, or otherwise flawed in the making, EMS personnel
need not honor the EMS/DNR directive. EMS personnel are
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not liable for failure to honor an EMS/DNR directive.

(2) An EMS/DNR directive only directs that life sustaining
procedures be withheld. It does not direct the withholding of
medication or the performance of any medical procedure either
of which is intended to provide comfort care or to alleviate pain.

(3) In the case of a declarant who has sustained a recent
injury clearly unrelated to the terminal condition that served as
the basis for the EMS/DNR directive, EMS personnel may
contact medical control regarding the provision of emergency
medical services to the declarant.

R426-100-6. Transferable Physician Order for Life
Sustaining Treatment.

(1) EMS personnel shall honor a patient's desires for life-
sustaining treatment as expressed through the treating
physician's written orders. EMS personnel shall comply with
treating physician orders for life-sustaining treatment as
expressed on Transferable Physician Order for Life-sustaining
Treatment Forms, including a physician order not to resuscitate
a patient that does not meet the formalities on the EMS/DNR
form established in this rule. A patient shall always be provided
respect, comfort, and hygienic care.

(2) A health care facility may present a completed
Transferable Physician Order for Life-sustaining Treatment
Form in lieu of an EMS/DNR directive or bracelet.

KEY: emergency medical services, do not resuscitate
September 6, 2006 75-2-1105.5
Notice of Continuation October 1, 2004
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R590. Insurance, Administration.
R590-164. Uniform Health Billing Rule.
R590-164-1. Authority.

This rule is promulgated by the Insurance Commissioner
pursuant to Subsection 31A-22-614.5 which authorizes the
commissioner to adopt uniform claim forms, billing codes, and
compatible systems of electronic billing.

R590-164-2. Purpose.

The purpose of this rule is to designate uniform claim
forms, billing codes and compatible electronic data interchange
standards for use by health payers and providers.

R590-164-3. Applicability and Scope.

A. This rule applies to health claims, health encounters,
and electronic data interchange between payers and providers.

B. Except as otherwise specifically provided, the
requirements of this rule apply to payers and providers.

C. This rule does not prohibit a payer from requesting
additional information required to determine eligibility of the
claim under the terms of the policy or certificate issued to the
claimant.

D. This rule does not prohibit a payer or provider from
using alternative forms or procedures specified in a written
contract between the payer and provider.

E. This rule does not exempt a payer or provider from data
reporting requirements under state or federal law or regulation.

R590-164-4. Definitions.

As used in this rule:

A. Uniform Claim Forms are defined as:

(1)(a) "UB-92 HCFA-1450" means the health insurance
claim form maintained by HCFA for use by institutional care
providers. Currently this form is known as the UB92.

(b) "UB-04" means the health insurance claim form
maintained by NUBC for use by institutional care providers.

(2)(a) "Form HCFA-1500 (12-90)" means the health
insurance claim form maintained by HCFA for use by health
care providers.

(b) "Form CMS 1500 (08-05)" means the health insurance
claim form maintained by NUCC for use by health care
providers.

(3) "American Dental Association, 1999 Version 2000"
means the uniform dental claim form approved by the American
Dental Association for use by dentists.

(4) "NCPDP" means the National Council for Prescription
Drug Program's Claim Form or its electronic counterpart.

B. Uniform Claim Codes are defined as:

(1) "ASA Codes" means the codes contained in the ASA
Relative Value Guide developed and maintained by the
American Society of Anesthesiologists to describe anesthesia
services and related modifiers.

(2) "CDT Codes" means the current dental terminology
prescribed by the American Dental Association.

(3) "CPT Codes" means the current physicians procedural
terminology, published by the American Medical Association.

(4) "HCPCS" means HCFA's Common Procedure Coding
System, a coding system that describes products, supplies,
procedures and health professional services and includes, the
American Medical Association's (AMA's) Physician Current
Procedural Terminology, codes, alphanumeric codes, and related
modifiers. This includes:

(a) "HCPCS Level 1 Codes" which are the AMA's CPT
codes and modifiers for professional services and procedures.

(b) "HCPCS Level 2 Codes" which are national
alphanumeric codes and modifiers for health care products and
supplies, as well as some codes for professional services not
included in the AMA's CPT codes.

(5) "ICDCM Codes" means the diagnosis and procedure

codes in the International Classification of Diseases, clinical
modifications published by the U.S. Department of Health and
Human Services.

(6) "NDC" means the National Drug Codes of the Food
and Drug Administration.

(7) "UB92 Codes" means the code structure and
instructions established for use by the National Uniform Billing
Committee.

C. "Electronic Data Interchange Standard" means the:

(1) ASC XI2N standard format developed by the
Accredited Standards Committee XI12N Insurance
Subcommittee of the American National Standards Institute and
the ASC X 12N implementation guides as modified by the Utah
Health Information Network (UHIN) Standards Committee;

(2) other standards developed by the UHIN Standards
Committee at the request of the commissioner; and

(3) as adopted by the commissioner by rule.

D. "Payer" means an insurer or third party administrator
that pays for, or reimburses for the costs of health care expense.

E. "Provider" means any person, partnership, association,
corporation or other facility or institution that renders or causes
to be rendered health care or professional services, and officers,
employees or agents of any of the above acting in the course and
scope of their employment.

F. "HCFA" means the Health Care Financing
Administration of the U.S. Department of Health and Human
Services.

G. "UHIN Standards Committee" means the Standards
Committee of the Utah Health Information Network.

H. "CMS" means the Centers for Medicare and Medicaid
Services of the U.S. Department of Health and Human Services.
CMS replaced HCFA.

I. "HIPAA" means the federal Health Insurance Portability
and Accountability Act.

J. "NUBC" means the National Uniform Billing
Committee.

K. "NUCC" means the National Uniform Claim
Committee.

R590-164-5. Paper Claim Transactions.
Payers shall accept and may require the applicable uniform
claim forms completed with the uniform claim codes.

R590-164-6. Electronic Data Interchange Transactions.

A. The commissioner shall use the UHIN Standards
Committee to develop electronic data interchange standards for
use by payers and providers transacting health insurance
business electronically. In developing standards for the
commissioner, the UHIN Standards Committee shall consult
with national standard setting entities including but not limited
to Centers for Medicare and Medicaid Services (CMS), the
National Uniform Claim Form Committee, and the National
Uniform Billing Committee.

B. Standards developed and adopted by the UHIN
Standards Committee shall not be required for use by payers and
providers, until adopted by the commissioner by rule.

D. The following HIPAA+ electronic data interchange
standards developed and adopted by the UHIN Standards
Committee and adopted by the commissioner are hereby
incorporated by reference with this rule and are available for
public inspection at the department during normal business
hours or at www.insurance.utah.gov/rules/index.htm.

(1) #1 - "Anesthesia v2.0." Purpose: to standardize the
transmission of anesthesia data for health care services. This
standard does not alter any contractual agreement between
providers and payers. Effective date: 07-12-2003.

(2) #2A - "UB92 Form Locator Elements v2.0." Purpose:
to clearly describe the use of each form locator in the UB-92
(HCFA 1450) claim billing form and its crosswalk to the
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HIPAA 837 004010X096 Institutional implementation guide.
This standard creates a uniform billing method for institutional
claims. Effective date: 07-12-2003.

(3) #2B - "HCFA 1500 Box Elements v2.0." Purpose: to
clearly describe the standard use of each box (for print images)
and its crosswalk to the HIPAA 837 004010X098 Professional
implementation guide. This standard creates a uniform billing
method for professional claims. Effective date: 07/12/03.

(4) #2D - "Dental Form Locator Elements v2.0." Purpose:
to clearly describe the standard use of each Form Locator (for
print images) and its crosswalk to the HIPAA 837
004010X097A1 Dental implementation guide. This standard
creates a uniform billing method for dental claims. Effective
date: 12/12/03.

(5) #3 - "837 Health Care Claim Standard v2.1." Purpose:
to detail the standard transactions for the transmission of health
care claims and encounters and associated transactions in the
state of Utah. Effective date: 01/17/03.

(6) #4 - "Provider Remittance Advice v2.0." Purpose: to
detail the standard transactions for the transmission of health
care remittance advices in the state of Utah. Effective date:
01/17/03.

(7) #8 - "Patient Identification Number v2.0." Purpose:
to describe the standard for the patient identification number in
Utah. Effective date: 09/11/98.

(8) #9a - "Professional Common Edits". Purpose: to
detail common edits used in all professional claims. Effective
date: 10/17/97.

(9) #10 - "Facilities Common Edits". Purpose: to detail
common edits used in all facility claims. Effective date:
9/10/99.

(10) #11 - "Medicaid Enrollment Standard v2.0."
Purpose: to describe the standard for the transmission of a
Medicaid enrollment transaction in the state of Utah. Effective
date: 04/12/03.

(11) #12 - "HCFA Box 17/ 17A". Purpose: to establish
a standard approach to reporting referring provider name and
identifier number on the HCFA 1500 claim form. This Standard
also provides the cross walk to the ASC X12 837 Professional
Claim version 4010A. Effective date: 09/04/04.

(12) #18 - "Acknowledgements v2.3." Purpose: to detail
the standard transaction for the reporting of transmission receipt
and transaction and/or functional group X12 standard
syntactical errors. This standard adopts the use of the ASC X12
997 transaction. Effective date: 07/08/06.

(13) #20 - "Front-End Acknowledgement Standard v2.2."
Purpose: to delineate a standardized front-end encounter
acknowledgement transaction. This transaction will be used
only to report on the status of a claim/encounter at the level of
the payers "front end" claim/encounter edits, i.e., before the
payer is legally required to keep a history of the
claim/encounter. Effective date: 12/02/05.

(14) #26 - "Telehealth v2.1." Purpose: to provide a
uniform standard of billing for a health care claim/encounter
delivered via telehealth. Two types of telehealth technology
have been identified to deliver health care. Effective date:
9/13/03.

(15) #27 - "Metabolic and Dietary Foods v2.1." Purpose:
to provide a uniform standard for billing of metabolic dietary
products for those providers and payers that use the UB92 and
the HCFA 1500 or the electronic equivalent. Effective date:
09/11/04.

(16) #28 - "Home Health v2.1." Purpose: to provide a
uniform standard of billing for a home health care
claim/encounter. Effective date: 06/12/04.

(17) #30 - "Pain Management". Purpose: to provide a
uniform method of submitting a pain management
claim/encounter, pre-authorization, and notification. Effective
date: 10/19/02.

(18) # 31 - "Eligibility Inquiry and Response Standard
v2.2." Purpose: to detail the Standard transactions for the
transmission of health care eligibility inquiries and responses in
the state of Utah. Effective date: 06/12/04.

(19) #32 - "Benefits Enrollment and Maintenance
Standard v2.1." Purpose: to mandate the use of the ASC X12
834 HIPAA addenda transaction for health care benefits
enrollment and maintenance transactions. Effective date:
12/06/04.

(20) #34 - "Psychiatric Day Treatment Standard v2.0."
Purpose: to provide a uniform standard for submitting a
psychiatric day treatment claim/encounter, pre-authorization,
and notification. Effective date: 10/09/02.

(21) #35 - "Prior Authorization/Referral Standard v2.0."
Purpose: to (1) lay out general recommendations to payers and
providers about handling the UHIN Internet based prior
authorization/referral (termed the 278) system, (2) set out the
minimum data set that providers will submit in the 278 request,
and (3) set out the minimum data set that payers will return on
the 278 response. Effective date: 10/08/02.

(22) #36 - "Claim Status Inquiry v2.2." Purpose: to detail
the Standard transactions for the transmission of health care
claim status inquiries and response in the state of Utah.
Effective date: 07/08/06.

(23) #37 - "Individual Name v2.0." Purpose: to provide
guidance for entering names into any Utah provider, payer or
sponsor systems for patients, enrollees, as well as all other
people associated with these records. Effective Date: 07/12/03.

(24) #46 - "Required 'Unknown' Values v2.0." Purpose:
to provide guidance for the use of common data values that can
be used within the HIPAA transactions when a required data
element is not known by the provider, payer or sponsor for
patients, enrollees, as well as all other people associated with
these transactions. These data values should only be used when
the data is truly not available or known. These values are not to
be used to replace known data. Effective Date: 06/12/04.

(25) #50 - "Coordination of Benefits v2.0." Purpose: to
streamline the coordination of benefits process between payers
and providers. The over all goal of this standard is to define the
data to be exchanged for Coordination of Benefits (COB) and
increase effective communications. Effective Date: 07/08/06.

(26) #51 - "National Provider Identifier v2.1." Purpose:
to describe the agreed upon requirements surrounding the
National Provider Identifier and it's usage for providers and
payers in the State of Utah during the transition period of May
23, 2005 through May 22, 2007. Effective Date: 07/08/06.

(27) #56 - "Professional Paper Claim Form (CMS 1500)".
Purpose: to clearly describe the standard use of each Box (for
print images) and its crosswalk to the HIPAA 837
004010X098A1 Professional implementation guide. Effective
Date: 07/08/06.

R590-164-7. Separability.

Ifany provision of this rule or the application to any person
or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of the provision to
other persons or circumstances may not be affected.

R590-164-8. Enforcement Date.
The commissioner will begin enforcing the revised portions
of this rule 45 days from the rule's effective date.

KEY: insurance law
September 25, 2006
Notice of Continuation March 31, 2005

31A-22-614.5
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R590. Insurance, Administration.
R590-178. Securities Custody.
R590-178-1. Authority.

This rule is promulgated by the Insurance Commissioner
pursuant to Utah Insurance Code Sections 31A-2-201, 31A-2-
206, and 31A-4-108.

R590-178-2. Purpose and Scope.

This rule authorizes domestic insurance companies to
utilize modern systems for holding and transferring securities
without physical delivery of securities certificates. This rule
establishes standards for national banks, state banks, trust
companies and broker/dealers to qualify and operate as
custodians for insurance company securities.

R590-178-3. Definitions.

As used in this rule:

A. "Agent" means a national bank, state bank, trust
company or broker/dealer that maintains an account in its name
in a clearing corporation or that is a member of the Federal
Reserve System and through which a custodian participates in
aclearing corporation or the Federal Reserve book-entry system.

B. "Clearing corporation" means a corporation, as defined
in Subsection 70A-8-101(1), thatis organized for the purpose of
effecting transactions in securities by computerized book-entry.
Clearing corporation also includes "Treasury/Reserve
Automated Debt Entry Securities System" and "Treasury Direct"
book-entry securities systems established pursuant to 31 U.S.C.
Section 3100 et seq., 12 U.S.C. pt. 391 and 5 U.S.C. pt. 301.

C. "Custodian" means:

1. anational bank, state bank, or trust company that shall
at all times during which it acts as a custodian pursuant to this
rule, be no less than adequately capitalized as determined by the
standards adopted by United States banking regulators and that
is regulated by either state banking laws or is a member of the
Federal Reserve System and that is legally qualified to accept
custody of securities in accordance with the standards set forth
below; or

2. atrust company with minimum net worth of $1,500,000
at all times during which it acts as a custodian, is licensed by the
United States or any state thereof as a trust company, and is in
compliance with the regulatory authority as verified through
regular examination by the regulatory authority; or

3. Abroker/dealer that shall be registered with and subject
to jurisdiction of the Securities and Exchange Commission,
maintains membership in the Securities Investor Protection
Corporation, and has a tangible net worth equal to or greater
than two hundred fifty million dollars ($250,000,000).

D. "Custodied securities" means securities held by the
custodian or its agent, or that are being cleared or transferred
through a clearing corporation.

E. "Federal Reserve book-entry system" means the
computerized systems sponsored by the United States
Department of the Treasury and other agencies and
instrumentalities of the United States for holding and
transferring securities of the United States government and the
agencies and instrumentalities.

F. "Security" has the same meaning as that defined in 70A-
8-101(1).

G. "Securities' certificate" has the same meaning as that
defined in 70A-8-101(1).

H. "Tangible net worth" means shareholders equity, less
intangible assets, as reported in the broker/dealer's most recent
Annual or Transition Report pursuant to Section 13 or 15(d) of
the Securities Exchange Act of 1934 (S.E.C. Form 10-K) filed
with the Securities and Exchange Commission.

I. "Treasury/Reserve Automated Debt Entry Securities
System" (TRADES) and "Treasury Direct" mean the book entry
securities systems established pursuant to 31 U.S.C. Section

3100 et seq., 12 U.S.C. pt. 391 and 5 U.S.C. pt. 301. The
operation of TRADES and Treasury Direct are subject to 31
C.F.R. pt. 357 et seq.

R590-178-4. Use of Book-Entry Systems.

A custodian may utilize a clearing corporation to clear and
transfer securities when depositing or arranging for the deposit
of securities held in or purchased for a domestic insurance
company's general account or its separate accounts. When a
clearing corporation is used to clear and transfer securities,
securities of the same class of the same issuer may be merged
and held in bulk in the name of the nominee of such clearing
corporation regardless of the ownership of such securities and
securities of small denominations may be merged into larger
denominations. The records of any custodian utilizing a
clearing corporation to clear and transfer securities shall at all
times show that such securities are held for such insurance
company and for which accounts thereof. Ownership of, and
other interest in, such securities may be transferred by
bookkeeping entry on the books of such clearing corporation
without physical delivery of certificates representing such
securities.

R590-178-5. Requirements for Custodial Agreements.

A. An insurance company may, by written agreement with
a custodian, provide for the custody of its securities with that
custodian. The securities that are the subject of the agreement
may be held by the custodian or its agent, by the Federal
Reserve book-entry system, or may be cleared or transferred
through a clearing corporation.

B. Agreements shall be in writing and shall be authorized
by a resolution of the Board of Directors of the insurance
company or of an authorized committee of the board pursuant
to 31A-5-412. The terms of the agreement shall comply with
the following:

1. Securities' certificates held by the custodian shall be
held separate from the securities' certificates of the custodian
and of all of its other customers.

2. Securities held indirectly by the custodian or its agent,
by the Federal Reserve book-entry system, and securities being
cleared or transferred through a clearing corporation shall be
separately identified on the custodian's official records as being
owned by the insurance company. The records shall identify
which securities are held by the custodian or its agent, by the
Federal Reserve book-entry system, and which securities are
being cleared or transferred through a clearing corporation. If
the securities are with the Federal Reserve book-entry system or
are being cleared or transferred through a clearing corporation,
the records shall also identify where the securities are and the
name of the clearing corporation. Ifthe securities are held by an
agent of the custodian, the records shall contain the name of the
agent.

3. All custodied securities shall be registered in the name
of the insurance company or in the name of a nominee of the
insurance company or in the name of the custodian or its
nominee or, if in a clearing corporation, in the name of the
clearing corporation or its nominee.

4. Custodied securities shall be held subject to the
instructions of the insurance company and shall be
withdrawable upon the demand of the insurance company,
except that custodied securities used to meet the deposit
requirements set forth in Subsection 31A-2-206(2) shall, to the
extent required by Subsection 31A-2-206(2), be under the
control of the insurance commissioner and shall not be
withdrawn by the insurance company without the prior written
approval of the insurance commissioner. Broker/dealers are not
authorized to hold custodied securities that are used to meet the
deposit requirements set forth in Subsection 31A-2-206(2). To
the extent that national banks, state banks, and trust companies
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hold custodied securities that are used to meet the deposit
requirements set forth in Subsection 31A-2-206(2), these
custodied securities must be held in an account separate from
other custodied securities of the insurance company.

5. The custodian shall be required to send or cause to be
sent to the insurance company a confirmation of all transfers of
custodied securities to or from the account of the insurance
company. In addition, the custodian shall be required to furnish
no less than monthly the insurance company with reports of
holdings of custodied securities at times and containing
information reasonably requested by the insurance company.
The custodian's annual report of the insurance company's
accounts shall also be provided to the insurance company.
Reports and verifications may be transmitted in electronic or
paper form.

6. During the course of the custodian's regular business
hours, an officer or employee of the insurance company, an
independent accountant selected by the insurance company or
arepresentative of the Insurance Department shall be entitled to
examine, on the premises of the custodian, the custodian's
records relating to custodied securities, but only upon furnishing
the custodian with written instructions to that effect from an
appropriate officer of the insurance company.

7. Upon written request from the insurance company, the
custodian and its agents shall be required to send to the
insurance company:

(a) all reports they receive from a clearing corporation on
their respective systems of internal accounting control, and

(b) reports prepared by outside auditors on the custodian's
or its agent's internal accounting control of custodied securities
that the insurance company may reasonably request.

8. The custodian shall maintain records sufficient to
determine and verify information relating to custodied securities
that may be reported in the insurance company's annual
statement and supporting schedules and information required in
an audit of the financial statements of the insurance company.

9. The custodian shall provide, upon written request from
an appropriate officer of the insurance company, the appropriate
affidavits with respect to custodied securities. These shall be
substantially in the form of Custodian Affidavits, Form A, 298-
6, Form B, 298-7, and Form C, 298-8, published by NAIC
Model Regulation Service.

a. "Form A" is to be used by a custodian where securities
entrusted to its care have not been redeposited elsewhere;

b. "Form B" is to be used in instances where a custodian
corporation maintains securities on deposit with The Depository
Trust Company or like entity; and

c. "Form C" is to be used where ownership is evidenced by
book entry at a Federal Reserve Bank.

10. A national bank, state bank or trust company shall
secure and maintain insurance protection in an adequate amount
covering the bank's or trust company's duties and activities as
custodian for the insurance company's assets, and shall state in
the custody agreement that protection is in compliance with the
requirements of the custodian's banking regulator or other
regulator of a trust company. A broker/dealer shall secure and
maintain insurance protection for each insurance company's
custodied securities in excess of that provided by the Securities
Investor Protection Corporation in an amount equal to or greater
than the market value of each respective insurance company's
custodied securities. The commissioner may determine whether
the type of insurance is appropriate and the amount of coverage
is adequate.

11. The custodian shall be obligated to indemnify the
insurance company for any loss of custodied securities
occasioned by the negligence or dishonesty of the custodian's
officers or employees, and for burglary, robbery, holdup, theft
and mysterious disappearance, including loss by damage or
destruction.

12. In the event that there is loss of custodied securities,
for which the custodian shall be obligated to indemnify the
insurance company as provided in paragraph (11) above, the
custodian shall promptly replace the securities or the fair value
thereof and the value of any loss of rights or privileges resulting
from the loss of securities.

13. The agreement may provide that the custodian will not
be liable for failure to take an action required under the
agreement in the event and to the extent that the taking of such
action is prevented or delayed by war, whether declared or not
and including existing wars, revolution, insurrection, riot, civil
commotion, act of God, accident, fire, explosion, stoppage of
labor, strikes or other differences with employees, laws,
regulations, orders, other acts of any governmental authority, or
any other cause beyond its reasonable control.

14. In the event that the custodian gains entry in a clearing
corporation through an agent, there shall be an agreement
between the custodian and the agent under which the agent shall
be subject to the same liability for loss of custodied securities as
the custodian. However, if the agent shall be subject to
regulation under the laws of a jurisdiction that is different from
the jurisdiction the laws of which regulate the custodian, the
Commissioner of Insurance of the state of domicile of the
insurance company may accept a standard of liability applicable
to the agent that is different from the standard of liability
applicable to the custodian.

15. The custodian shall provide written notification to the
insurance company's domiciliary commissioner if the custodial
agreement with the insurance company has been terminated or
if 100% of the account assets in any one custody account have
been withdrawn. This notification shall be remitted to the
insurance commissioner within three (3) business days of the
receipt by the custodian of the insurance company's written
notice of termination or within three (3) business days of the
withdrawal of 100% of the account assets.

R590-178-6. Requirements for Deposits with Affiliates.

A. Nothing in this rule shall prevent an insurance company
from depositing securities with another insurance company with
which the depositing insurance company is affiliated, provided
that the securities are deposited pursuant to a written agreement
authorized by the board of directors of the depositing insurance
company or an authorized committee thereof and that the
receiving insurance company is organized under the laws of one
of the states of the United States of America or of the District of
Columbia. Ifthe respective states of domicile of the depositing
and receiving insurance companies are not the same, the
depositing insurance company shall have given notice of the
deposit to the insurance commissioner in the state of its
domicile and the insurance commissioner shall not have
objected to it within thirty (30) days of the receipt of the notice.

B. The terms of the agreement shall comply with the
following:

1. The insurance company receiving the deposit shall
maintain records adequate to identify and verify the securities
belonging to the depositing insurance company.

2. The receiving insurance company shall allow
representatives of an appropriate regulatory body to examine
records relating to securities held subject to the agreement.

3. The depositing insurance company may authorize the
receiving insurance company:

a. To hold the securities of the depositing insurance
company in bulk, in certificates issued in the name of the
receiving insurance company or its nominee, and to commingle
them with securities owned by other affiliates of the receiving
insurance company, and

b. To provide for the securities to be held by a custodian,
including the custodian of securities of the receiving insurance
company or in a clearing corporation.
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R590-178-7. Penalties and Prohibitions.

A. Insurance companies found to be or to have been in
violation of this rule shall be subject to fine, suspension, and
revocation of license or other penalties permitted by Section
31A-2-308.

B. Insurance companies are not authorized to provide for
the custody of their securities except as granted in this rule.
Custodial securities held in violation of this rule shall be
disregarded in determining and reporting the financial condition
of an insurer.

R590-178-8. Enforcement Date.
The commissioner will begin enforcing this rule 90 days
from the rule's effective date.

R590-178-9. Separability.

Ifany provision of'this rule or the application to any person
or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of such provisions may
not be affected.

KEY: insurance law
September 19, 2006 31A-4-108
Notice of Continuation August 7, 2006
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R590. Insurance, Administration.

R590-210. Privacy of Consumer Information Exemption for
Manufacturer Warranties and Service Contracts.
R590-210-1. Authority.

This rule is promulgated pursuant to Subsections 31A-2-
202(1), 31A-2-201(2) and 31A-2-201(3)(a) in which the
commissioner is empowered to administer and enforce Title
31A, to perform duties imposed by Title 31A and to make
administrative rules to implement the provisions of Title 31A.
Furthermore, Title V, Section 505 (15 United States Code
(U.S.C.) 6805)) empowers the Utah Insurance Commissioner to
enforce Subtitle A of Title V of the Gramm-Leach-Bliley Act of
1999 (15 U.S.C. 6801 through 6820). The commissioner is also
authorized under Subsection 31A-23-317(3) to adopt rules
implementing the requirements of Title V, Sections 501 to 505
of the federal act (15 U.S.C 6801 through 6807).

R590-210-2. Purpose.

The purpose of this rule is to exempt any person that is
licensed or registered by the department that sells or provides
the following from the requirements of the department's rule,
R590-206:

(1) manufacturer warranties;

(2) manufacturer service contracts paid for with
consideration that is in addition to the consideration paid for the
product; and

(3) service contracts paid for with consideration in
addition to the consideration paid for the product and the service
contract is for the repair or maintenance of goods, including
motor vehicles.

R590-210-3. Applicability and Scope.

This rule applies only to persons licensed or registered by
the department that sell or provide manufacturer warranties,
manufacturer service contracts paid for with consideration that
is in addition to the consideration paid for the product, and
service contracts paid for with consideration in addition to the
consideration paid for the product and the service contract is for
the repair or maintenance of goods, including motor vehicles.

R590-210-4. Enforcement.

Persons licensed or registered by the department that sell
or provide manufacturer warranties, manufacturer service
contracts paid for with consideration that is in addition to the
consideration paid for the product, and service contracts paid for
with consideration in addition to the consideration paid for the
product and the service contract is for the repair or maintenance
of goods, including motor vehicles are hereby exempted from
the requirements of the department's rule, R590-206.

R590-210-5. Severability.

If any provision or clause of this rule or its application to
any person or situation is held invalid, such validity shall not
affect any other provision or application of this rule which can
be given effect without the invalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY: insurance law privacy

October 12, 2001 31A-2-201
Notice of Continuation September 15, 2006 31A-2-202
31A-23-317

15 U.S.C. 6801-6807
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R590. Insurance, Administration.
R590-226. Submission of Life Insurance Filings.
R590-226-1. Authority.

This rule is promulgated by the insurance commissioner
pursuant to Subsections 31A-2-201(3), 31A-2-201.1, and 31A-
2-202(2).

R590-226-2. Purpose and Scope.

(1) The purpose of this rule is to set forth the procedures
for submitting:

(a) life insurance filings required by Section 31A-21-201;
and

(b) report filings required by R590-177.

(2) This rule applies to:

(a) all types of individual and group life insurance and
variable life insurance; and

(b) group life insurance contracts issued to nonresident
policyholders, including trusts, when Utah residents are
provided coverage by certificates of insurance.

R590-226-3. Documents Incorporated by Reference.

(1) The department requires that the documents described
in this rule must be used for all filings. Actual copies may be
used or you may adapt them to your word processing system. If
adapted, the content, size, font, and format must be similar.

(2) The following documents are hereby incorporated by
reference and are available on the department's website,
www.insurance.utah.gov.

(a) "NAIC Life, Accident and Health, Annuity, Credit
Transmittal Document," dated January 1, 2006.

(b) "NAIC Uniform Life, Accident and Health, Annuity
and Credit Coding Matrix," dated January 1, 2006.

(c) "NAIC Instruction Sheet for Life, Accident and Health,
Annuity, Credit Transmittal Document," dated January 1, 2006.

(d) "NAIC Instruction Sheet for Life, Accident and Health,
Annuity, Credit Transmittal Document Form Filing
Attachment," dated January 1, 2006.

(e) "Utah Life Filing Certification for Individual," dated
June 2006.

(f) "Utah Life Filing Certification for Group," dated June
2006.

(g) "Utah Life and Annuity Group Questionnaire," dated
June 2006.

(h) "Utah Life and Annuity Request for Discretionary
Group Authorization," dated June 2006.

(i) "Utah Annual Life Insurance Illustration Certification
Filing Checklist," dated June 2006.

R590-226-4. Definitions.

In addition to the definitions in Section 31A-1-301, the
following definitions shall apply for the purpose of this rule:

(1) "Certification" means a statement that the filing being
submitted is in compliance with Utah laws and rules.

(2) "Data page" means the page or pages in a policy or
certificate that provide the specific data for the insured detailing
the coverage provided and may be titled by the insurer as policy
specifications, policy schedule, policy information, etc.

(3) "Discretionary group" means a group that has been
specifically authorized by the commissioner under Section 31A-
22-509.

(4) "Eligible group"” means a group that meets the
definitions in Sections 31A-22-502 through 31A-22-508.

(5) "Endorsement" means a written agreement attached to
a life insurance policy that alters a provision of the policy, for
example, a ear exclusion endorsement, a name change
endorsement and a tax qualification endorsement.

(6) "File and Use" means a filing can be used, sold, or
offered for sale after it has been filed with the department.

(7) "Filer" means a person or entity that submits a filing.

(8) "Filing," when used as a noun, means an item required
to be filed with the department including:

(a) apolicy;

(b) aform;

(c) adocument;

(d) an application;

(e) areport;

(f) a certificate;

(g) an endorsement;

(h) arider;

(i) alife insurance illustration;

(j) astatement of policy cost and benefit information; and

(k) an actuarial memorandum, demonstration, and
certification.

(9) "Filing status information" means a list of the states to
which the filing was submitted, the date submitted, and the
states' actions, including their responses.

(10) "Issue Ages" means the range of minimum and
maximum ages for which a policy or certificate will be issued.

(11) "Letter of Authorization" means a letter signed by an
officer of the insurer on whose behalf the filing is submitted that
designates filing authority to the filer.

(12) "Market type" means the type of policy that indicates
the targeted market such as individual or group.

(13) "Order to Prohibit Use" means an order issued by the
commissioner that forbids the use of a filing.

(14) Rejected" means a filing is:

(a) not submitted in accordance with applicable laws or
rules;

(b) returned to the filer by the department with the reasons
for rejection; and

(c) not considered filed with the department.

(15) "Rider" means a written agreement attached to a life
insurance policy or certificate that adds a benefit, for example,
a waiver of premium rider, an accidental death benefit rider and
a term insurance rider.

(16) "Type of insurance" means a specific life insurance
product including, but not limited to, term, universal, variable,
or whole life. Refer to the NAIC Coding Matrix.

R590-226-5. General Filing Information.

(1) Each filing document submitted within the filing must
be accurate, consistent, and complete. Each filing must contain
all required documents in order for the filing to be processed in
a timely and efficient manner. The commissioner may request
any additional information deemed necessary.

(2) Insurers and filers are responsible for assuring
compliance with Utah laws and rules. Filings not in compliance
with Utah laws and rules are subject to regulatory action under
Section 31A-2-308.

(3) A filing that does not comply with this rule may be
rejected and returned to the filer. A rejected filing is not
considered filed with the department.

(4) A prior filing will not be researched to determine the
purpose of the current filing.

(5) The department does not review or proofread every
filing.

(a) Filings may be reviewed:

(i) when submitted;

(ii) as a result of a complaint;

(iii) during a regulatory examination or investigation; or

(iv) at any other time the department deems necessary.

(b) 1If a filing is reviewed and is found to be not in
compliance with Utah laws and rules, an ORDER TO
PROHIBIT USE will be issued to the filer. The commissioner
may require the filer to disclose deficiencies in forms or rating
practices to affected policyholders.

(6) Filing Correction.

(a) No filing transmittal is required when making a
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correction to a misspelled word and punctuation in a filing. The
filing will be considered an informational filing.

(b) No transmittal is required when a clerical correction is
made to a previous filing if submitted within 30 days of the date
filed with the department. The filer must reference the original
filing or include a copy of the original transmittal.

(c) Anew filing is required if a clerical correction is made
more than 30 days after the date filed with the department. The
filer must reference the original filing or include a copy of the
original transmittal.

(7) Filing withdrawal. A filer must notify the department
when withdrawing a previously filed form, rate, or
supplementary information.

R590-226-6. Filing Submission Requirements.

Filings must be submitted by market type and type of
insurance. A filing may not include more than one type of
insurance, or request filing for more than one insurer. A
complete filing consists of the following documents submitted
in the following order:

(1) Transmittal. Note: Based on the use of the NAIC
Transmittal Document, a cover letter is not required. The
"NAIC Life, Accident and Health, Annuity, Credit Transmittal
Document" must be wused. It can be found at
www.insurance.utah.gov/LH_Trans.pdf.

(a) COMPLETE THE TRANSMITTAL BY USING THE
FOLLOWING:

(i) "NAIC Coding Matrix"

www.insurance.utah.gov/LifeA&H_Matrix.pdf,

(i1) "NAIC" Instruction Sheet"

www.insurance.utah.gov/LH_Trans_Inst.pdf,

(iii) "Life Content Standards"

www.insurance.utah.gov/Life STM.html.

(iv) Do not submit the documents described in section
(a)(i), (ii), and (iii) with a filing.

(b) Filing Description Section. The following information
must be included in the Filing Description Section of the NAIC
transmittal and must be presented in the order shown below:

(i) Domiciliary Approval and Filing Status Information.
Foreign insurers and filers must first submit filings to their
domicile state. All filings must include domicile and filing
status information.

(A) Ifafiling was submitted to the domicile state, provide
a stamped copy of the approval letter from the domicile state for
the exact same filing; and

(B) Ifa filing was not submitted to the domicile state, or
the domicile state did not provide specific approval for the
filing, then the following alternate filing status information must
be provided:

() alist of the states to which the filing was submitted;

(II) the date submitted;

(IIT) the states' actions and their responses.

(C) If'the filing is specific to Utah and only filed in Utah,
then Section 14 of the transmittal must be completed stating,
"UTAH SPECIFIC - NOT SUBMITTED TO ANY OTHER
STATE."

(i) Marketing Facts.

(A) List the issue ages.

(B) List the minimum death benefit.

(C) Identify and describe the type of group.

(D) Identify the intended market for the filing, such as
senior citizens, nonprofit organizations, association members,
corporate owned, bank owned, etc.

(E) Describe the marketing and advertising in detail, i.e.
through a marketing association, mass solicitation, electronic
media, financial institutions, Internet, telemarketing, or
individually through licensed producers.

(iii) Description of Filing.

(A) Provide a detailed description of the purpose of the

filing.

(B) Describe the benefits and features of each form in the
filing including specific features and options, including
nonforfeiture options.

(C) Identify any new, unusual, or controversial provisions.

(D) Identify any unresolved previously prohibited
provisions and explain why the provisions are included in the
filing.

(E) Explain any changes in benefits, charges, terms,
premiums, or other provisions that may occur while the policy
1s in force.

(F) If the filing is replacing or modifying a previous
submission, provide information that identifies the filing being
replaced or modified, the Utah filed date, and a detailed
description of the changes and highlight the changed provisions.

(G) Ifthe filing includes forms for informational purposes,
provide the dates the forms were filed. If filing an application,
rider, or endorsement, and the filing does not contain a policy,
identify the affected policy form number, the Utah filed date,
and describe the effect of the submitted forms on the base
policy.

(iv) Underwriting Methods. Provide a general explanation
of the underwriting applicable to this filing.

(2) Certification. In addition to completing the
certification on the NAIC transmittal, the filer must complete
and submit the "Utah Life Insurance Filing Certification for
Individual" or the "Utah Life Insurance Filing Certification for
Group." A filing will be rejected if the certification is missing
or incomplete. A certification that is inaccurate may subject the
filer to administrative action.

(3) Group Questionnaire or Discretionary Group
Authorization Letter. All group filings must identify each type
of group, and include either a completed "Utah Life and
Annuity Group Questionnaire," or a copy of the "Utah Life and
Annuity Discretionary Group Authorization Letter."

(4) Letter of Authorization. When the filer is not the
insurer, a letter of authorization from the insurer must be
included. The insurer remains responsible for the filing being
in compliance with Utah laws and rules.

(5) Statement of Variability. Any item or provision on the
data page or within the form that is variable must be contained
within the brackets. List the ranges of variable items or factors
within the brackets. Each variable item must be identified and
explained in a statement of variability. If the information
contained within the brackets changes, the form must be refiled.

(6) Items being submitted for filing. Refer to each
applicable subsection of this rule for general procedures and
additional procedures on how to submit forms and reports.

(7) Life Insurance Illustration Materials. If the life
insurance form is identified as illustrated, the filing must include
a sample:

(a) basic illustration completed with data in John Doe
fashion;

(b) current illustration actuary's certification;

(c) company officer certification; and

(d) sample annual report.

(8) Statement of Policy Cost and Benefit Information. If
the life insurance form is not illustrated, the filing must include
a sample of the Statement of Policy Cost and Benefit
Information.

9 Actuarial Memorandum, Demonstration, and
Certification of Compliance. An actuarial memorandum,
demonstration of compliance, and a certification of compliance
are required in individual and group life insurance filings. The
memorandum must be currently dated and signed by the actuary.
The memorandum must include:

(a) description of the coverage in detail,

(b)  demonstration of compliance with applicable
nonforfeiture and valuation laws; and
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(c) acertification of compliance with Utah law.

(10) Return Notification Materials.

(a) Return notification materials are limited to:

(i) acopy of the transmittal; and

(ii) a self-addressed, stamped envelope.

(b) Notice of filing will not be provided unless return
notification materials are submitted.

R590-226-7. Procedures for Filings.

(1) Forms in General.

(a) Forms are "File and Use" filings.

(b) Each form must:

(i) be identified by a unique form number; and

(ii) contain a descriptive title on the cover page.

(c) The form number and the policy cover page descriptive
title may not be variable.

(d) Forms must be in final printed form or printer's proof
format. Drafts may not be submitted.

(e) The form must be completed in John Doe fashion to
accurately represent the intended market, purpose, and use.

(i) If the market intended is for the senior age group, the
form must be completed with data representative of senior
insureds.

(ii) All John Doe data in the forms including the data page
must be accurate and consistent with the actuarial memorandum,
the basic illustration, the Statement of Policy Cost and Benefit
information, and the application, as applicable.

(iii) When submitting a rider or endorsement, include a
sample policy data page that includes the rider or endorsement
information.

(iv) Forms may include variable data within brackets. All
variable data must be identified within the specific section, or a
statement of variability included with the submission.

(2) Policy Filings.

(a) Each type of insurance must be filed separately. A
policy filing consists of one policy form for a single type of
insurance including its related forms, such as the application,
sample data page, rider, endorsement, and actuarial
memorandum.

(b) A policy data page must be included with every policy
filing.

(c) Only one policy form for a single type of insurance
may be filed, in each filing a life insurance policy with different
premium payment periods is considered one form.

(d) A policy data page that changes the basic feature of the
policy may not be filed without including the entire policy form
in the filing. A filing consisting of only a data page without the
policy form will be rejected as incomplete.

(3) Rider or Endorsement Filing.

(a) Related riders or endorsements may be filed as a single
filing.

(b) A rider or endorsement that is based on morbidity
risks, such as critical illness or long-term care, is considered
accident and health insurance and must be filed in accordance
with Rule R590-220, "Accident and Health Insurance Filings."

(c) A single rider or endorsement that affects multiple
policy forms may be filed separately if the Filing Description
references all affected forms.

(d) The filing must include:

(i) alisting of all base policy form numbers, title and dates
filed with the Utah Insurance Department;

(ii) a description of how each filed rider or endorsement
affects the base policy; and

(iii) a sample data page with data for the submitted form.

(4) Application Filings. Each application or enrollment
form may be submitted as a separate filing or may be filed with
its related policy or certificate filing. If an application has been
previously filed or is filed separately, an informational copy of
the application must be included with the policy or certificate

filing.

R590-226-8. Additional Procedures for Individual Life
Insurance Forms and Group Life Insurance Certificates
Marketed Individually.

(1) Insurers filing life insurance forms are advised to
review the following code sections and rules prior to submitting
a filing:

(a) Section 31A-21 Part III, "Specific Clauses in
Contracts;"

(b) Section 31A-22 Part IV, "Life Insurance and
Annuities;"

(c) R590-79, "Life Insurance Disclosure Rule;"

(d) R590-93, "Replacement of Life Insurance and
Annuities;"

(e) R590-94, "Smoker/Nonsmoker Mortality Tables";

f) R590-95, "Minimum Nonforfeiture Standards 1980
CSO and 1980 CET Mortality Tables;"

(g) R590-98, "Unfair Practice in Payment of Life
Insurance and Annuity Policy Values;"

(h) R590-108, "Interest Rate During Grace Period or Upon
Reinstatement of Policy;"

(1) R590-122, "Permissible Arbitration Provisions;"

(j) R590-177, "Life Insurance Illustrations;"

(k) R590-191, "Unfair Life Insurance Claims Settlement
Practice;"

(1) R590-198, "Valuation of Life Insurance Policies;" and

(m) R590-223, "Rule to Recognize 2001 CSO Mortality
Table."

(2) Every individual life insurance policy, rider or
endorsement providing benefits, and every group life insurance
filing including certificates that are marketed individually, shall
include an actuarial memorandum, a demonstration, and a
certification of compliance for nonforfeiture and valuation.
Refer to the following:

(a) Section 31A-22-408, "Standard Nonforfeiture Law for
Life Insurance;"

(b) Section 31A-17 Part V, "Standard Valuation Law."

R590-226-9.
Filings.

(1) Insurers submitting group life insurance filings are
advised to review the following code sections and rules prior to
submitting a filing:

(a) Section 31A-21 Part III, "Specific Clauses in
Contracts;"

(b) Section 31A-22 Part IV, "Life Insurance and
Annuities;"

(c) Section 31A-22 Part V, "Group Life Insurance;"

(d) R590-79, "Life Insurance Disclosure Rule;"

(e) R590-191, "Unfair Life Insurance Claims Settlement
Practice."

(2) A policy must be included with each certificate filing
along with a master application and enrollment form.

(3) Statement of Policy Cost and Benefit Information. A
statement of policy cost and benefit information must be
included in non-term group life insurance and preneed funeral
policies or prearrangements. This disclosure requirement shall
extend to the issuance or delivery of certificates as well as to the
master policy in compliance with R590-79-3.

(4) Actuarial Memorandum. An actuarial memorandum
must be included in all group life insurance filings describing
the coverage in detail and certifying compliance with applicable
laws and rules. For non-term group life filings, the
memorandum must also demonstrate nonforfeiture compliance
with Section 31A-22-515.

(5) Eligible Group. A filing for an eligible group must
include a completed "Utah Life and Annuity Group
Questionnaire."

Additional Procedures for Group Market
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(a) A questionnaire must be completed for each eligible
group under Section 31A-22-502 through 508.

(b) When a filing applies to multiple employer-employee
groups under Section 31A-22-502, only one questionnaire is
required to be completed.

(6) Discretionary Group. If a group is not an eligible
group, then specific discretionary group authorization must be
obtained prior to submitting the filing. If a form filing is
submitted without discretionary group authorization, the filing
will be rejected.

(a) To obtain discretionary group authorization a "Utah
Life and Annuity Request For Discretionary Group
Authorization" must be submitted and include all required
information.

(b) Evidence or proof of the following items are some
factors considered in determining acceptability of a
discretionary group:

(i) existence of a verifiable group;

(i) that granting permission is not contrary to public
policy;

(iii) the proposed group would be actuarially sound;

(iv) the group would result in economies of acquisition
and administration which justify a group rate; and

(v) the group would not present hazards of adverse
selection.

(c) Discretionary group filings that do not provide
authorization documentation will be rejected.

(d) Any changes to an authorized discretionary group must
be submitted to the department, such as; change of name,
trustee, domicile state, within 30 days of the change.

(e) The commissioner may periodically re-evaluate the
group's authorization.

R590-226-10.
Filings.

(1) Insurers submitting variable life filings are advised to
review the following code sections and rules prior to submitting
a filing:

(a) Section 31A-22-411, "Contracts Providing Variable
Benefits;"

(b) R590-133, "Variable Contracts."

(2) A variable life insurance policy must have been
previously approved or accepted by the insurer's state of
domicile before it is submitted for filing in Utah.

(3) Information regarding the status of the filing of the
variable life insurance policy with the Securities and Exchange
Commission must be included in the filing.

(4) The transmittal description and the actuarial
memorandum must:

(a) describe the types of accounts available in the policy;

Additional Procedures for Variable Life

and

(b) identify those accounts that are separate accounts,
including modified guaranteed accounts, and those that are
general accounts.

(5) The actuarial memorandum must demonstrate
nonforfeiture compliance:

(a) for separate accounts pursuant to Section 31A-22-411;
and

(b) for fixed interest general accounts pursuant to Section
31A-22-408.

(¢) In addition, for fixed accounts, the actuarial
memorandum must:

(1) identify the guaranteed minimum interest rate, and

(i) identify the maximum surrender charges.

(6) A prospectus is not required to be filed.

R590-226-11. Additional Procedures for Policies, Riders or
Endorsements Providing a Combination of Life and Accident
and Health Benefits.

(1) A combination filing consists of a policy, rider or
endorsement that creates a product that provides both life and
accident and health insurance benefits. The two types of
acceptable filings are:

(a) arider or endorsement attached to a policy; or

(b) an integrated policy.

(2) Combination filings take considerable time to process
and will be processed separately by both the life insurance and
the health insurance divisions.

(3) Combination filings must include transmittals for both
the life insurance and the health insurance divisions.

(4)(a) For an integrated policy, the filing must be
submitted to the appropriate division based on benefits provided
in the base policy.

(b) For a rider or endorsement, the filing must be
submitted to the appropriate division based on benefits provided
in the rider or endorsement.

(5) The Filing Description must identify the filing as
having a combination of insurance types, such as:

(a) term policy with a long-term care benefit rider; or

(b) major medical policy that includes a life insurance
benefit.

R590-226-12. Insurer Annual Reports.

(1) All insurer annual reports must be properly identified
and must be filed separately from other filings. Each annual
report must be submitted along with the properly completed
report checklist.

(2) "Life Insurance Illustration Certification Annual
Report".

(a) Filing must comply with R590-177-11. Life insurers
marketing life insurance with an illustration shall provide an
annual certification report to the commissioner each year by a
date determined by the insurer.

(b) The report must include:

(i) a completed "Utah Life Insurance Illustration
Certification Annual Report Checklist";

(ii) two cover letters along with a self-addressed stamped
envelope;

(i) an Illustration Actuary's Certification signed and
dated;

(iv) a Company Officer's Certification signed and dated;
and

(v) alist of all policies forms for which the certification
applies.

R590-226-13. Electronic Filings.

Filers submitting electronic filings must follow the
requirements for both the electronic system and this rule, as
applicable.

R590-226-14.
Responses.

(1) Correspondence. When corresponding with the
department, filers must provide sufficient information to identify
the original filing:

(a) type of insurance;

(b) date of filing;

(c) form numbers; and

(d) copy of the original transmittal.

(2) Status Checks. Filers may request the status of their
filing by telephone, or email 60 days after the date of
submission.

(3) Response to an Order.

(a) A response to an order must include:

(i) aresponse cover letter identifying the changes made;

(i1) a copy of the Order to Prohibit Use;

(iii) one copy of the revised documents with all changes
highlighted; and

Correspondence, Status Checks, and
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(iv) return notification materials, which consist of a copy
of the response cover letter and a self-addressed stamped
envelope.

(4) Rejected Filings.

(@) A rejected filing is NOT considered filed. If
resubmitted it is considered a new filing.

(b) If resubmitting a previously rejected filing, the new
filing must include a copy of the rejection notice.

R590-226-15. Penalties.

Persons found, after a hearing or other regulatory process,
to be in violation of this rule shall be subject to penalties as
provided under Section 31A-2-308.

R590-226-16. Enforcement Date.
The commissioner will begin enforcing the revised
provisions of this rule upon the effective date of this rule.

R590-226-17. Severability.

If any provision of this rule or the application of it to any
person or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of the provision to
other persons or circumstances may not be affected by it.

KEY: life insurance filings
September 7, 2006 31A-2-201
31A-2-201.1
31A-2-202
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R590. Insurance, Administration.
R590-227. Submission of Annuity Filings.
R590-227-1. Authority.

This rule is promulgated by the insurance commissioner
pursuant to Subsections 31A-2-201(3), 31A-2-201.1, and 31A-
2-202(2).

R590-227-2. Purpose and Scope.

(1) The purpose of this rule is to set forth the procedures
for submitting annuity filings under Section 31A-21-201.

(2) This rule applies to:

(a) all types of individual and group annuities, variable
annuities; and

(b) group annuity contracts issued to nonresident contract
holders, including trusts, when Utah residents are provided
coverage by certificates.

R590-227-3. Incorporation by Reference.

(1) The department requires that documents described in
this rule must be used for all filings. Actual copies may be used
or you may adapt them to your word processing system. If
adapted, the content, size, font, and format must be similar.

(2) The following documents are hereby incorporated by
reference and are available at www.insurance.utah.gov.

(a) "NAIC Life, Accident and Health, Annuity, Credit
Transmittal Document," dated January 1, 2006.

(b) "NAIC Uniform Life, Accident and Health, Annuity
and Credit Coding Matrix," dated January 1, 2006.

(c) "NAIC Instruction Sheet for Life, Accident and Health,
Annuity, Credit Transmittal Document," dated January 1, 2006.

(d) "NAIC Instruction Sheet for Life, Accident and Health,
Annuity, Credit Transmittal Document Form Filing
Attachment," dated January 1, 2006.

(e) "Utah Annuity Filing Certification," dated June 2006.

(f) "Utah Life and Annuity Group Questionnaire," dated
June 2006.

(g) "Utah Life and Annuity Request for Discretionary
Group Authorization," dated June 2006.

R590-227-4. Definitions.

In addition to the definitions of Section 31A-1-301, the
following definitions shall apply for the purpose of this rule:

(1) "Certification" means a statement that the filing being
submitted is in compliance with Utah laws and rules.

(2) "Contract" means the annuity policy including attached
endorsements and riders;

(3) "Data page" means the page or pages in a contract or
certificate that provide the specific data for the annuitant
detailing the coverage provided and may be titled by the insurer
as contract data page, specifications page, contract schedule, etc.

(4) "Discretionary group" means a group that has been
specifically authorized by the commissioner under Section 31A-
22-509.

(5) "Eligible group" means a group that meets the
definitions in Sections 31A-22-502 through 31A-22-508.

(6) "Endorsement" means a written agreement attached to
an annuity contract that alters a provision of the contract, for
example, a name change endorsement and a tax qualification
endorsement.

(7) "File and Use" means a filing can be used, sold, or
offered for sale after it has been filed with the department.

(8) "Filer" means a person or entity that submits a filing.

(9) "Filing," when used as a noun, means an item required
to be filed with the department including:

(a) a contract;

(b) aform;

(c) adocument;

(d) an application;

(e) areport;

(®) a certificate;

(g) an endorsement;

(h) arider; and

(i) an actuarial memorandum, demonstration, and
certification.

(10) "Filing status information" means a list of the states
to which the filing was submitted, the date submitted, and the
states' actions, including their responses.

(11) "Issue Ages" means the range of minimum and
maximum ages for which a contract or certificate will be issued.

(12) "Letter of Authorization" means a letter signed by an
officer of the insurer on whose behalfthe filing is submitted that
designates filing authority to the filer.

(13) "Market type" means the type of contract that
indicates the targeted market such as individual or group.

(14) "Order to Prohibit Use" means an order issued by the
commissioner that forbids the use of a filing.

(15) "Rejected" means a filing is:

(a) not submitted in accordance with applicable laws or
rules;

(b) returned to the insurer by the department with the
reasons for rejection; and

(c) not considered filed with the department.

(16) "Rider" means a written agreement attached to an
annuity contract or certificate that adds a benefit, for example,
awaiver of surrender charge, a guaranteed minimum withdrawal
benefit and a guaranteed minimum income benefit.

(17) "Type of insurance" means a specific type of annuity
including, but not limited to, equity indexed annuity, single
premium immediate annuity, modified guaranteed annuity,
deferred annuity, or variable annuity. Refer to the NAIC Coding
Matrix.

R590-227-5. General Filing Information.

(1) Each filing document submitted within the filing must
be accurate, consistent, and complete. Each filing must contain
all required documents in order for the filing to be processed in
a timely and efficient manner. The commissioner may request
any additional information deemed necessary.

(2) Insurers and filers are responsible for assuring
compliance with Utah laws and rules. A filing not in
compliance with Utah laws and rules is subject to regulatory
action under Section 31A-2-308.

(3) A filing that does not comply with this rule may be
rejected and returned to the filer. A rejected filing is not
considered filed with the department.

(4) A prior filing will not be researched to determine the
purpose of the current filing.

(5) The department does not review or proofread every
filing.

(a) Filings may be reviewed:

(i) when submitted;

(ii) as a result of a complaint;

(iii) during a regulatory examination or investigation; or

(iv) at any other time the department deems necessary.

(b) If a filing is reviewed and is found to be not in
compliance with Utah laws and rules, an ORDER TO
PROHIBIT USE will be issued to the filer. The commissioner
may require the filer to disclose deficiencies in forms or rating
practices to affected contract holders.

(6) Filing Correction.

(a) No filing transmittal is required when making a
correction to a misspelled word and punctuation in a filing. The
filing will be considered an informational filing.

(b) No transmittal is required when a clerical correction is
made to a previous filing if submitted within 30 days of the date
filed with the department. The filer must reference the original
filing or include a copy of the original transmittal.

(c) Anew filing is required if a clerical correction is made
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more than 30 days after the date filed with the department. The
filer must reference the original filing or include a copy of the
original transmittal.

(7) Filing withdrawal. A filer must notify the department
when withdrawing a previously filed form, rate, or
supplementary information.

R590-227-6. Filing Submission Requirements.

Filings must be submitted by market type and type of
insurance. A filing may not include more than one type of
insurance, or request filing for more than one insurer. A
complete filing consists of the following documents and
submitted in the following order:

(1) Transmittal. Note: Based on the use of the NAIC
Transmittal Document, a cover letter is not required. The
"NAIC Life, Accident and Health, Annuity, Credit Transmittal
Document" must be wused. It can be found at
www.insurance.utah.gov/LH_Trans.pdf.

(a) COMPLETE THE TRANSMITTAL BY USING THE
FOLLOWING:

(i) "NAIC Coding Matrix"

www.insurance.utah.gov/LifeA&H Matrix.pdf,

(ii) "NAIC" Instruction Sheet"

www.insurance.utah.gov/LH Trans_Inst.pdf,

(iii) "Life Content Standards"

www.insurance.utah.gov/Life STM.html.

(iv) Do not submit the documents described in section
(a)(i), (ii), and (iii) with a filing.

b) Filing Description Section. The following information
must be included in the Filing Description Section of the NAIC
transmittal and must be presented in the order shown below:

(i) Domiciliary Approval and Filing Status Information.
Foreign insurers and filers must first submit filings to their
domicile state. All filings must include domicile and filing
status information.

(A) Ifafiling was submitted to the domicile state, provide
a stamped copy of the approval letter from the domicile state for
the exact same filing; and

(B) If a filing was not submitted to the domicile state, or
the domicile state did not provide specific approval for the
filing, then the following alternate filing status information must
be provided:

(I) alist of the states to which the filing was submitted;

(IT) the date submitted;

(IIT) the states' actions and their responses.

(C) Ifthe filing is specific to Utah and only filed in Utah,
then Section 14 of the transmittal must be completed stating,
"UTAH SPECIFIC - NOT SUBMITTED TO ANY OTHER
STATE."

(i) Marketing Facts.

(A) List the issue ages.

(B) List the minimum initial premium.

(C) Identify the intended market for the filing, such as
senior citizens, nonprofit organizations, association members,
including any particular tax qualified market and the federal law
under which the contract will be marketed.

(D) Describe the marketing and advertising in detail, i.e.
individually solicited through licensed producers, marketed
through a marketing association, financial institutions, Internet,
or telemarketing.

(iii) Description of Filing.

(A) Provide a detailed description of the purpose of the
filing.

(B) Describe the benefits and features of each form in the
filing including specific features and options, including
nonforfeiture options.

(C) Identify any new, unusual, or controversial provisions.

(D) Identify any unresolved previously prohibited
provisions and explain why the provisions are included in the

filing.

(E) Explain any changes in benefits, charges, terms,
premiums, or other provisions that may occur while the contract
is in force.

(F) If the filing is replacing or modifying a previous
submission, provide information that identifies the filing being
replaced or modified, the Utah filed date, and a detailed
description of the changes and highlight the changed provisions.

(G) Ifthe filing includes forms for informational purposes,
provide the dates the forms were filed.

(H) Iffiling an application, rider, or endorsement, and the
filing does not contain a contract, identify the affected contract
form number, the Utah filed date, and describe the effect of the
submitted forms on the base contract.

(iv) Underwriting Methods. Provide a general explanation
of the underwriting applicable to this filing.

(2) Certification. In addition to completing the
certification on the NAIC transmittal, the filer must complete
and submit the "Utah Annuity Filing Certification". A filing
will be rejected if the certification is missing or incomplete. A
certification that is inaccurate may subject the filer to
administrative action.

(3) Group Questionnaire or Discretionary Group
Authorization Letter. All group filings must identify each type
of group, and include either a completed "Utah Life and
Annuity Group Questionnaire", or copy of the "Utah Life and
Annuity Discretionary Group Authorization letter".

(4) Letter of Authorization. If the filer is not the insurer,
a letter of authorization from the insurer must be included. The
insurer remains responsible for the filing being in compliance
with Utah laws and rules.

(5) Statement of Variability. Any item or provision on the
data page or within the form that is variable must be contained
within the brackets. List the ranges of variable items or factors
within the brackets. Each variable item must be identified and
explained in a statement of variability. If the information
contained within the brackets changes, the form must be refiled.

(6) Items being submitted for filing. Refer to each
applicable subsection of this rule for general procedures and
additional procedures on how to submit forms and reports.

(7) Annuity Report. All annuity filings must include a
sample annuity annual report.

®) Actuarial Memorandum, Demonstration, and
Certification of Compliance. An actuarial memorandum,
demonstration, and a certification of compliance are required in
annuity filings. The memorandum must be currently dated and
signed by the actuary. The memorandum must include:

(a) description of the coverage in detail,

(b) demonstration of compliance with applicable
nonforfeiture and valuation laws; and

(c) acertification of compliance with Utah law.

(9) Return Notification Materials.

(a) Return notification materials are limited to:

(i) acopy of the transmittal; and

(i1) a self-addressed, stamped envelope.

(b) Notice of filing will not be provided unless return
notification materials are submitted.

R590-227-7. Procedures for Filings.

(1) Forms in General.

(a) Forms are "File and Use" filings.

(b) Each form must:

(i) be identified by a unique form number; and

(ii) contain a descriptive title on the cover page.

(c) The form number and the policy cover page descriptive
title may not be variable.

(d) Forms must be in final printed form or printer's proof
format. Drafts may not be submitted.

(e) The form must be completed in John Doe fashion to
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accurately represent the intended market, purpose, and use.

(i) If the market intended is for the senior age market, the
form must be completed with data representative of senior
annuitants.

(i) All John Doe data in the forms including the data page
must be accurate and consistent with the actuarial memorandum,
the application, and any marketing materials, as applicable.

(iii) When submitting a rider or endorsement, include a
sample data page that includes the rider or endorsement
information.

(iv) Forms may include variable data. All variable data
must be identified within the brackets or a statement of
variability must be included with the submission.

(2) Contract Filings.

(a) Each type of annuity must be filed separately. A
contract filing consists of one contract form for a single type of
insurance including its related forms, an application, data page,
rider or endorsement, and an actuarial memorandum.

(b) A data page must be included with every contract
filing.

(c) Only one contract form for a single type of insurance
may be submitted.

(d) A data page that changes the basic feature of the
contract may not be filed without including the entire contract
form in the filing. Separate data page filings without the
contract form will be rejected as incomplete.

(3) Rider or Endorsement Filings.

(a) Related riders or endorsements may be filed together
as a single filing.

(b) A single rider or endorsement that affects multiple
related forms must reference all affected contract forms.

(c) Arider or endorsement that is based on morbidity risks
such as critical illness or long-term care, is considered accident
and health insurance and must be filed in accordance with Rule
R590-220, "Accident and Health Insurance Filings".

(d) The filing must include:

(i) a listing of all base contract form numbers, title and
dates filed with the Utah Insurance Department.

(ii) a description of how each filed rider or endorsement
affects the base contract.

(iii) a sample data page with data for the submitted form.

(4) Application Filings. Each application or enrollment
form may be submitted as a separate filing or may be filed with
its related contract or certificate filing. Ifan application has been
previously filed or is filed separately, an informational copy of
the application must be included with a contract or certificate
filing.

R590-227-8.
Filings.

(1) Insurers filing annuity forms are advised to review the
following code sections and rules prior to submitting a filing:

(a) Section 31A-21 Part III, "Specific Clauses in
Contracts;"

Section 31A-22 Part IV, "Life Insurance and Annuities;"

() R590-93, "Replacement of Life Insurance and
Annuities;"

(d) R590-96, "Annuity Mortality Tables;" and

(e) R590-191, "Unfair Life Insurance Claims Settlement
Practice."

(2) Every filing of an individual annuity contract, rider or
endorsement providing benefits, and every group annuity filing
including certificates that are marketed individually, shall
include an actuarial memorandum, a demonstration, and a
certification of compliance with nonforfeiture and valuation
laws:

(a) Section 31A-22-409, "Standard Nonforfeiture Law for
Deferred Annuities;" and

(b) Section 31A-17 Part V, "Standard Valuation Law."

Additional Procedures for Fixed Annuity

(3) When submitting annuity filings the filing description
of the transmittal must:

(a) identify the specific subsection of the Utah
nonforfeiture law, which applies to the submitted annuity;

(b) describe the basic features of the form submitted;

(c) identify and describe the interest earning features;
including the guaranteed interest rate, the guaranteed interest
terms, and any market value adjustment feature;

(d) describe the guaranteed and nonguaranteed values
including any bonuses;

(e) describe all charges, fees and loads;

(f) list and describe all accounts, options and strategies, if
any;

(g) identify whether the accounts are fixed interest general
accounts, registered separate accounts including modified
guaranteed separate accounts; and

(h) describe any restrictions or limitations regarding
withdrawals, surrenders, and the maturity date or settlement
options.

(4) The contract must be complete with a sample
specification page attached.

(5) The actuarial memorandum must:

(a) be currently dated and signed by the actuary;

(b) identify the specific subsections of the Utah
nonforfeiture law which applies to the submitted annuity;

(c) describe all contract provisions in detail, including all
guaranteed and non-guaranteed elements, that may affect the
values;

(d) identify the guaranteed minimum interest crediting
rates;

(e) describe in detail the particular methods of crediting
interest, including:

(i) guaranteed fixed interest rates; and

(ii) guaranteed interest terms.

(f) specifically identify, describe and list all charges and
fees, including loads, surrender charges, market value
adjustments or any other adjustment feature;

(g) describe in detail all accounts and factors that are used
to calculate guaranteed minimum nonforfeiture values and
minimum cash surrender values in the contract and the elements
used in the calculation of the minimum values required by the
law; and

(h) include the formulas used to calculate the minimum
guaranteed values provided by the contract and the formulas
used to calculate the minimum guaranteed values required by
the applicable subsections of the nonforfeiture law.

(6) The actuarial demonstration must:

(a) compare minimum contract values with minimum
nonforfeiture values;

(b) be based on representative premium patterns, for
flexible premium products use both a single premium and level
premium payment, and for both age 35 and age 60 or the highest
issue age if lower;

(c) numerically demonstrate that the values based on the
guaranteed minimum interest rates, the maximum surrender
charges, fees, loads, and any other factors affecting values,
provide values that are in compliance with the Standard
Nonforfeiture Law using both the retrospective and the
prospective tests, each test must be clearly identified, and
include the following:

(i) For the retrospective test, describe the net consideration
and the interest rates used in the accumulation. Numerically
compare the guaranteed contract values with the minimum
values required by the nonforfeiture law.

(ii) Forthe prospective test, identify the maturity value and
the interest rate used for each respective year to determine the
present value. Numerically compare the guaranteed contract
values with the minimum values required by the nonforfeiture
law.
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(7) The actuarial certification of compliance must be
currently dated and signed by the actuary. The certification
must state that the formulas used and values provided are in
compliance with Utah laws and rules.

R590-227-9. Additional Procedures for Group Annuity
Filings.

(1) Insurers submitting group annuity filings are advised
to review the following code sections and rules prior to
submitting a filing:

(a) Section 31A-21 Part III, "Specific Clauses in
Contracts;"

(b) Section 31A-22 Part IV, "Life Insurance and
Annuities;"

(c) Section 31A-22 Part V, "Group Life Insurance;" and

(d) R590-191, "Unfair Life Insurance Claims Settlement
Practice."

(2) A group contract must be included with each certificate
filing along with the master application and enrollment form.

(3) Every group annuity filing must include an actuarial
memorandum describing the features of the contract and
certifying compliance with applicable Utah laws. A group filing
that includes a group certificate that is marketed to individuals,
must include an actuarial memorandum, demonstration and
certification of compliance with the applicable Utah
nonforfeiture law.

(4) Eligible Groups. A filing for an eligible group must
include a completed "Utah Life and Annuity Group
Questionnaire."

(a) A questionnaire must be completed for each eligible
group under Sections 31A-22-502 through 508.

(b) When a filing applies to multiple employer-employee
groups under Section 31A-22-502, only one questionnaire is
required to be completed.

(5) Discretionary Group. If a group is not an eligible
group, then specific discretionary group authorization must be
obtained prior to submitting the filing. If a filing is submitted
without discretionary group authorization, the filing will be
rejected.

(a) To obtain discretionary group authorization a "Utah
Life and Annuity Request For Discretionary Group
Authorization" must be submitted and include all required
information.

(b) Evidence or proof of the following items are some
factors considered in determining acceptability of a
discretionary group:

(i) existence of a verifiable group;

(i) that granting permission is not contrary to public
policy;

(iii) the proposed group would be actuarially sound,

(iv) the group would result in economies of acquisition
and administration which justify a group rate; and

(v) the group would not present hazards of adverse
selection.

(c) Discretionary group filings that do not provide
authorization documentation will be rejected.

(d) Any changes to an authorized discretionary group must
be submitted to the department, such as; change of name,
trustee, domicile state, within 30 days of the change.

(e) The commissioner may periodically re-evaluate the
group's authorization.

R590-227-10. Additional Procedures for Variable Annuity
Filings Procedures.

(1) Insurers submitting variable annuity filings are advised
to review the following code sections and rule prior to
submitting a filing:

(a) Section 31A-22-411, "Contracts Providing Variable
Benefits;" and

(b) R590-133, "Variable Contracts."

(2) A variable annuity contract must have been previously
approved or accepted by the insurer's state of domicile before it
is submitted for filing in Utah. Include the approval date in the
submission.

(3) Information regarding the status of the filing of the
variable annuity with the Securities and Exchange Commission
must be included in the filing.

(4) The transmittal description and the actuarial
memorandum must:

(a) describe the accounts available in the contract; and

(b) identify and describe those accounts that are separate
accounts, including modified guaranteed annuities, and those
accounts that are general accounts.

(5) The actuarial memorandum must describe all contract
provisions in detail, including all guaranteed and non-
guaranteed elements that may affect the values.

(6) The actuarial demonstration must numerically
demonstrate compliance with the applicable nonforfeiture laws:

(a) for variable annuities, including modified guaranteed
annuities, pursuant to Section 31A-22-411;

(b) for fixed interest general accounts pursuant to 31A-22-
409, identify and describe all guaranteed factors that affect
values, including:

(i) the guaranteed minimum interest rate; and

(i1) the maximum surrender charges and loads.

(7) An actuarial certification of compliance with
applicable Utah laws and rules must be included in the filing.

(8) A filing for a rider that provides benefits, such as
guaranteed minimum death benefit and guaranteed minimum
withdrawal benefit, must include an actuarial memorandum.

(9) A prospectus is not required to be filed.

R590-227-11. Electronic Filings.

Filers submitting electronic filings must follow the
requirements for both the electronic system and this rule, as
applicable.

R590-227-12. Correspondence, Inquiries, and Responses.

(1) Correspondence. When corresponding with the
department, filers must provide sufficient information to identify
the original filing:

(a) type of insurance;

(b) date of filing;

(c) form numbers; and

(d) copy of the original transmittal.

(2) Status Checks. Filers may request the status of their
filing by telephone, or email 60 days after the date of
submission.

(3) Response to an Order.

(a) Aresponse to an order must include:

(i) aresponse cover letter identifying the changes made;

(i1) a copy of the Order to Prohibit Use;

(iii) one copy of the revised documents with all changes
highlighted; and

(iv) return notification materials, which consist of a copy
of the response cover letter and a self-addressed stamped
envelope.

(4) Rejected Filings.

(a) A rejected filing is NOT considered filed. If
resubmitted it is considered a new filing.

(b) If resubmitting a previously rejected filing, the new
filing must include a copy of the rejection notice.

R590-227-13. Penalties.

Persons found, after a hearing or other regulatory process,
to be in violation of this rule shall be subject to penalties as
provided under Section 31A-2-308.
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R590-227-14. Enforcement Date.
The commissioner will begin enforcing the revised
provisions of this rule upon the effective date of this.

R590-227-15. Severability.

If any provision of this rule or the application of it to any
person or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of the provision to
other persons or circumstances may not be affected by it.

KEY: annuity insurance filings
September 7, 2006 31A-2-201
31A-2-201.1
31A-2-202
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R590. Insurance Administration.

R590-237. Access to Health Care Providers in Rural
Counties.

R590-237-1. Authority.

This rule is promulgated pursuant to Subsections 31A-2-
201(2), 31A-2-201(3)(a), and 31A-8-501(7)(c) wherein the
commissioner is empowered to administer and enforce Title 31A
and make administrative rules to implement Section 31A-8-501.

R590-237-2. Purpose.

The purpose of this rule is to

(1) identify the counties with a population density of less
than 100 people per square mile;

(2) identify independent hospitals;

(3) identify federally qualified health centers in Utah; and

(4) describe how a health maintenance organization
(HMO) shall:

(a) use the information identifying the counties,
independent hospitals and federally qualified health centers
described in (1), (2), and (3) above; and

(b) notify the subscribers, independent hospitals and
federally qualified health centers; and

(c) ensure an HMO provides the notice required by
Subsection 31A-8-501(7)(d)(ii).

R590-237-3. Applicability and Scope.
This rule applies to all licensed health maintenance
organizations as defined in Subsection 31A-8-101(8).

R590-237-4. Definitions.

In addition to the definitions in Sections 31A-1-301 and
31A-8-101, the following definitions apply to this rule:

(1) "Board of Directors," for the purpose of this rule,
means the local board of directors for the independent hospital
that is directly responsible for the daily policy and financial
decisions. board of directors does not include a corporate board
of directors for the entity that owns the independent hospital.

(2) "Credentialed staff member" means a health care
provider with active staff privileges at an independent hospital
or a federally qualified health center. A credentialed staff
member is not required to be an employee of the independent
hospital or federally qualified health center.

(3) "Federally Qualified Health Center," as defined in the
Social Security Act 42 U.S.C., Sec. 1395x, means an entity
which:

(a)(i) is receiving a grant under Section 330, other than
Subsection (h) of the Public Health Service Act42 U.S.C, 254b;
or

(i1)(A) is receiving funding from a grant under a contract
with the recipient of such a grant; and

(B) meets the requirements to receive a grant under
Section 330, other than Subsection (h) of the Public Health
Service Act 42 U.S.C. 254b;

(b) based on the recommendation of the Health Resources
and Services Administration within the Public Health Service is
determined by the Secretary of Health and Human Services to
meet the requirements for receiving such a grant;

(c) was treated by the Secretary of Health and Human
Services as a comprehensive Federally funded health center as
of January 1, 1990; or

(d) is an outpatient health program or facility operated by
a tribe or tribal organization under the Indian Self-
Determination Act, 25 U.S.C. 450f, or by an urban Indian
organization receiving funds under title V of the Indian Health
Care Improvement Act, 25 U.S.C. 1651.

(4) "Local practice location" means the provider's office
where services are rendered which is:

(a) permanently located within a county with a population
density of less than 100 people per square mile; and

(b) is within 30 miles of paved roads of:

(i) the place where the enrollee lives or resides; or

(ii) the location of the independent hospital or federally
qualified health center at which the enrollee may receive
covered benefits pursuant to Subsection 31A-8-501(20 or (3).

(5) "Policy and financial decisions" means the day-to-day
decisions made by the local Board of directors with regard to
hospital policy and financial solvency.

(6) "Provider" means any person who:

(a) furnishes health care directly to the enrollee; and

(b) islicensed or otherwise authorized to furnish the health
care in this state.

(7) "Referral" means:

(a) the request by a health care provider for an item,
service, test, or procedure to be performed by another health
care provider;

(b) the request by a physician for a consultation with
another physician; or

(c) the request or establishment of a plan of care by a
physician.

(8) "Rural County" means a county as described in
Subsection 31A-8-501(2)(b).

R590-237-5. Rural Counties.

(1) For the purposes of Subsection 31A-8-501(2)(b), rural
counties where independent hospitals built prior to December
31, 2000 include all Utah counties except Davis, Salt Lake,
Utah and Weber.

(2) For the purposes of Subsection 31A-8-501(2)(b), rural
counties where independent hospitals built after December 31,
2000 include all Utah counties except Cache, Davis, Salt Lake
, Utah, Washington and Weber.

(3) For purposes of Subsection 31A-8-501(5)(b)(i), non-
contracting provider referrals to non-contracting providers are
allowed in all counties except: Cache, Davis, Salt Lake, Utah,
Washington, and Weber counties.

R590-237-6. Independent Hospitals.

The following are the independent hospitals that fall under
Section 31A-8-501:

(1) Allen Memorial Hospital, Moab, Grand County, Utah

(2) Ashley Valley Medical Center, Vernal, Uintah County,
Utah

(3) Beaver Valley Hospital, Beaver, Beaver County, Utah

(4) Brigham City Community Hospital, Brigham City, Box
Elder County, Utah

(5) Cache Specialty Hospital, Logan, Cache County, Utah
(Subject to the provisions of Subsection 31A-8-501(2)).

(6) Central Valley Medical Center, Nephi, Utah

(7) Garfield Memorial Hospital, Panguitch, Utah

(8) Gunnison Valley Hospital, Gunnison, Sanpete County,
Utah

(9) Kane County Hospital, Kanab, Kane County, Utah

(10) Milford Valley Memorial Hospital, Milford, Beaver
County, Utah

(11) Mountain West Medical Center, Tooele, Tooele
County, Utah

(12) San Juan Hospital, Monticello, San Juan County,
Utah

(13) Uintah Basin Medical Center, Roosevelt, Duchesne
County, Utah

R590-237-7. Federally Qualified Health Centers.

The following are the federally qualified health centers that
fall under Section 31A-8-501:

(1) Beaver Medical Clinic, Beaver, Beaver County, Utah

(2) Blanding Family Practice/Blanding Medical Center,
Blanding, Utah

(3) Bryce Valley Clinic, Cannonville, Utah
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(4) Carbon Medical Services, Carbon, Carbon County,
Utah

(5) Circleview Clinic, Circleview, Piute County, Utah

(6) Duchesne Valley Medical Clinic, Duchesne, Duchesne
County, Utah

(7) Emery Medical Center, Castledale, Emery County,
Utah

(8)  Enterprise Valley Medical Clinic, Enterprise,
Washington County, Utah

(9) Garfield Memorial Clinic, Panguitch, Garfield County,
Utah

(10) Green Valley/River Clinic, Green River,
Emery/Grand Counties, Utah

(11) Halchita Clinic, San Juan County, Utah

(12)  Hurricane Family Practice Clinic, Hurricane,
Washington County, Utah

(13) Kamas Health Center, Kamas, Summit County, Utah

(14) Kazan Memorial Clinic, Escalante, Garfield County,
Utah

(15) Long Valley Medical, Kane County, Utah

(16) Milford Valley Clinic, Milford, Beaver County, Utah

(17) Montezuma Creek Health Center, Montezuma Creek,
San Juan County, Utah

(18) Monument Valley Health Center, Monument Valley,
Utah

(19) Navajo Mountain Health Center, San Juan County,
Utah

(20) Wayne County Medical Clinic, Bicknell, Wayne
County, Utah

R590-237-8. Rural Health Notification.

(1) An HMO shall provide its subscribers with the notice
required by Subsection 31A-8-501(7)(d)(ii) no later than the
time of enrollment or the time the group or individual contract
and evidence of coverage are issued and upon request thereafter.
This information must be included and easily accessible on the
HMO's website. When rural counties, independent hospitals, or
federally qualified health centers change, the HMO shall provide
an updated notice to its affected subscribers within 30 days.

(2) An HMO shall provide to the independent hospitals
and federally qualified health centers in the HMO service area
the notice required by Subsection 31A-8-501(7)(d)(ii) within 30
days.

R590-237-9. Penalties.

An HMO found, after a hearing or other regulatory process,
to be in violation of this rule shall be subject to penalties as
provided under Section 31A-2-308.

R590-237-10. Enforcement Date.
The commissioner will begin enforcing the provisions of
this rule 45 days from the effective date of the rule.

R590-237-11. Severability.

If any provision of this rule or the application of it to any
person or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of the provision to
other persons or circumstances may not be affected by it.

KEY: health care providers
September 7, 2006 31A-2-201
31A-8-501
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R710. Public Safety, Fire Marshal.
R710-1. Concerns Servicing Portable Fire Extinguishers.
R710-1-1. Adoption, Title, Purpose, and Prohibitions.

Pursuant to Section 53-7-204, Utah Code Annotated 1953,
the Utah Fire Prevention Board adopts minimum rules to
provide regulation to those concerns that service Portable Fire
Extinguishers.

There is adopted as part of these rules the following code
which is incorporated by reference:

1.1 National Fire Protection Association (NFPA),
Standard 10, Standard for Portable Fire Extinguishers, 2002
edition, except as amended by provisions listed in R710-1-8, et
seq.

1.2 A copy of the above mentioned standard is on file in
the Office of Administrative Rules and the State Fire Marshal's
Office.

1.3 Validity.

If any section, subsection, sentence, clause, or phrase, of
these rules is, for any reason, held to be unconstitutional,
contrary to statute, or exceeding the authority of the SFM, such
decision shall not affect the validity of the remaining portion of
these rules.

1.4 Order of Precedence.

In the event of any difference between these rules and any
adopted reference material, the text of these rules shall govern.
When a specific provision varies from a general provision, the
specific provision shall apply.

R710-1-2. Definitions.

2.1 "Annual" means a period of one year or 365 calendar
days.

2.2 "Board" means Utah Fire Prevention Board.

2.3 "Branch Office" means any location, other than the
primary business location, where business license, telephone,
advertising and servicing equipment is utilized.

2.4  "Certificates of Registration" means a written
document issued by the SFM to any person for the purpose of
granting permission to such person to perform any act or acts for
which authorization is required.

2.5 "Concern" means a person, firm, corporation,
partnership, or association, licensed by the SFM.

2.6 "Employee" means those persons who work for a
licensed concern, and may include, but shall not be limited to,
those persons who work on a contractual basis.

2.7 "License" means a written document issued by the
SFM authorizing a concern to engage in the business of
servicing portable fire extinguishers.

2.8 "NFPA" means National Fire Protection Association.

2.9 "Repair" means any work performed on, or to, any
portable fire extinguisher, and not defined as charging,
recharging, or hydrostatic testing.

2.10 "SFM" means State Fire Marshal or authorized
deputy.

2.11 "UCA" means Utah State Code Annotated 1953 as
amended.

2.12 "USDOT" means the United States Department of
Transportation.

R710-1-3. Licensing.

3.1 License Required.

No person or concern shall engage in the servicing of
portable fire extinguishers without a license issued by the SFM,
pursuant to these rules, expressly authorizing such concern to
perform such acts.

3.2 Application.

3.2.1 Application for a license to engage in the business
of, or perform the servicing of portable fire extinguishers, shall
be made in writing to the SFM on forms provided by the SFM.
A separate application for license shall be made for each

separate place or business location of the applicant (branch
office).

3.2.2 The application for a license to engage in the
business of, or perform the servicing of portable fire
extinguishers, shall be accompanied with proof of public
liability insurance. The public liability insurance shall be issued
by a public liability insurance carrier showing coverage of at
least $100,000 for each incident, and $300,000 in total
coverage. The licensee shall notify the SFM within thirty days
after the public liability insurance coverage required is no
longer in effect for any reason.

3.3 Signature of Application.

The application shall be signed by the applicant. If the
application is made by a partnership, it shall be signed by all
partners. If the application is made by a corporation or
association other than a partnership, it shall be signed by a
principal officer.

3.4 Equipment Inspection.

The applicant or licensee shall allow the SFM, and any of
his properly authorized deputies to enter, examine, and inspect
any premise, building, room, establishment, or vehicle, used by
the applicant in servicing portable fire extinguishers to
determine compliance with the provisions of these rules. The
inspection will be conducted during normal business hours, and
the owner or manager will be given a minimum of 24 hours
notice before the appointed inspection. The equipment
inspection may be conducted on an annual basis, and consent to
inspect will be obtained. The applicant, license holder or
certified employee of the license holder, may be asked during
the inspection by the SFM or any of his deputies, to demonstrate
skills or knowledge used in servicing of portable fire
extinguishers.

3.5 Issuance.

Following receipt of the properly completed application,
and compliance with the provision of the statute and these rules,
the SFM shall issue a license.

3.6 Original License and Inspection.

Original licenses shall be valid for one year from the date
of application. Thereafter, each license shall be renewed
annually and renewals shall be valid for one year from issuance.
No original license shall be issued until the satisfactory
completion of a materials, equipment and performance
inspection by the SFM.

3.7 Renewal License and Inspection.

Application for renewal shall be made as directed by the
SFM. The failure to renew the license will cause the license to
become invalid. No renewal license will be issued until the
satisfactory completion of a materials, equipment and
performance inspection by the SFM. Beginning March 4,2003,
through February 29, 2004, renewal dates for licensed concerns
will be based upon the inspection date and valid for a one-year
period of time. Renewal license fees shall be prorated monthly,
and monthly fees already paid in that time period shall be
credited towards the renewal license fee.

3.8 Refusal to Renew.

The SFM may refuse to renew any license in the same
manner, and for any reason, that he is authorized, pursuant to
Section 9 of these rules to deny a license. The applicant shall,
upon such refusal, have the same rights as are granted by
Section 9 of these rules to an applicant for an original license
which has been denied by the SFM.

3.9 Change of Address.

Every licensee shall notify the SFM, in writing, within
thirty (30) days, of any change of his address or location.

3.10 Under Another Name.

No licensee shall conduct his licensed business under a
name other than the name or names which appears on his
license.

3.11 List of Licensed Concerns.
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The SFM shall make available, upon request and without
cost, to the chief fire official of each local fire authority, the
name, address, and license number of each concern that is
licensed pursuant to these rules. Upon request, single copies of
such list shall be furnished, without cost, to a licensed concern.

3.12 Inspection.

The holder of any license shall submit such license for
inspection upon request of the SFM, or any of his properly
authorized deputies, or any local fire official.

3.13 SFM Notification and Certification of Registration.

Every licensed concern shall, within thirty (30) days of
employment, and within thirty (30) days of termination of any
employee, report to the SFM, the name, address, and certificate
of registration number, of every person performing any act of
servicing portable fire extinguishers for such licensed concern
in writing.

3.14 Type.

3.14.1 Every license shall be identified by type. The type
of license issued shall be determined on the basis of the act or
acts performed by the licensee or by any of the employees.
Every licensed concern shall be staffed by qualified personnel,
and shall be properly equipped to perform the act or acts for the
type of license issued.

3.14.2 Licenses shall authorize any one, or any
combination of the following types of activities:

3.14.2.1 Type 1 - Conducting of all activities, as per (2),
(3), and (4) below, or

3.14.2.2 Type 2 - Conducting hydrostatic tests of fire
extinguisher cylinders using the water jacket or ultrasonic test
methods after receiving a Retesters Identification Number (RIN)
issued by the United States Department of Transportation
(USDOT), or

3.14.2.3 Type 3 - Conducting hydrostatic tests of fire
extinguisher cylinders using the proof pressure test method after
receiving a Retesters Identification Number (RIN) issued by the
United States Department of Transportation (USDOT), or

3.14.2.4 Type 4 - Servicing, inspecting, and maintaining
all types of extinguishers, excluding hydrostatic testing.

3.14.3 No licensed concern shall be prohibited from taking
orders for the performance of any act or acts for which the
concern has not been licensed to perform. Such orders shall be
consigned to another licensed concern that is authorized to
perform such act or acts.

3.15 Examination.

Every person who performs any act or acts within the scope
of the license shall pass an examination in accordance with the
provisions of section 4 of these rules.

3.16 Duplicate License.

A duplicate license may be issued by the SFM to replace
any previously issued license, which has been lost or destroyed,
upon the submission of a written statement from the licensee to
the SFM. Such statement shall attest to the fact that the license
has been lost or destroyed.

3.17 Employer Responsibility.

Every concern shall be responsible for the acts of its
employees insofar as such acts apply to the marketing, sale,
distribution, and servicing of any portable fire extinguisher.

3.18 Minimum Age.

No license shall be issued to any person as licensee who is
under eighteen (18) years of age.

3.19 Restrictive Use.

3.19.1 No license shall constitute authorization for any
licensee, or any of his employees, to enter upon, or into, any
property or building other than by consent of the owner or
manager.

3.19.2 No license shall constitute authorization for any
licensee, or any of his employees, to enforce any provision, or
provisions, of this rule, or the International Fire Code.

3.20 Non-Transferable.

No license issued pursuant to this section shall be
transferred from one concern to another.

3.21 Registration Number.

3.21.1 Every license shall be identified by a number,
delineated as E-(number). Such number may be transferred
from one concern to another only when approved by the SFM.

3.22 Minimum Materials and Equipment Required.

At each business location or vehicle of the applicant where
servicing work is performed the following minimum material
and equipment requirements shall be maintained:

3.22.1 Type 4 license:

3.22.1.1 Nitrogen tank.

3.22.1.2 Nitrogen regulator and hose assembly.
3.22.1.3 Minimum of twelve (12) recharge adapters.
3.22.1.4 Valve cleaning brush.

3.22.1.5 Scoop.

3.22.1.6 Funnel for A:B:C.

3.22.1.7 Funnel for B:C.

3.22.1.8 A closed receptacle for dry chemical.
3.22.1.9 Fifty pound scale.

3.22.1.10 A scale for cartridges.

3.22.1.11 'O' Ring lubricant.

3.22.1.12 Tag hole Punch.

3.22.1.13 Approved seals maximum fourteen (14) pound

break strength.

3.22.1.14 A copy of NFPA Standard 10 (1998 Edition),
statute, and these rules.

3.22.1.15 Minimum parts:

3.22.1.15.1 A supply of O rings needed for standard
service.

3.22.1.15.2 A supply of valve stems for standard service.

3.22.1.15.3 A supply of nozzles and hoses for standard
extinguishers.

3.22.1.15.4 Pressure gauges for extinguisher types: 100,
150, 175, 195, 240 lbs.

3.22.1.15.5 Carry handles and replacement handles for
extinguishers.

3.22.1.15.6 Rivets or steel roll pins for handles and levers.

3.22.1.157 Dry chemical cartridges as required by
manufacture specifications, to include 4 Ib., 10 1b., 20 1b. and 30
Ib.

15.8 Inspection light for cylinders.

15.9 A variety of pull pins to secure handle.
15.10 Carbon Dioxide continuity tester for hoses.
16.11 Halon closed recovery system.

Type 3 License:

.2.1 Approved testing pump with a current calibration

1.
1.
1.
1.
2

3.22.2.2 Test cage or suitable safety barrier.

3.22.2.3 Approved hydro test labels.

3.22.2.4 Hydrostatic test adapters or approved equal.

3.22.2.5 Heater which produces a heated air or dry air for
drying cylinders, or other approved dryer not to exceed 150
degrees Far. (66 degrees C).

3.22.3 Type 2 License:

Current registration number from the United States
Department of Transportation (USDOT), verifying the concern
as a qualified cylinder requalification facility under the
provisions of the Code of Federal Regulations, 49 CFR, Section
173.34, shall be maintained for all concerns holding a type 1 or
2 license. A copy of the certification letter must be submitted
to the SFM. All equipment required to perform the functions
allowed as a qualified cylinder requalification facility, shall be
maintained in good working order and available for inspection
by the SFM.

3.22.4 Type 1 License:

All of the equipment, provisions, and numbers as required
in License types 2, 3, and 4 shall be required for a Type 1
License.
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3.23 Records.

Accurate records shall be maintained for five years back by
the licensee of all service work performed. These records shall
include the name and address of all servicing locations, and the
date and name of the person performing the work. These
records shall be made available to the SFM, or authorized
deputies, upon request.

R710-1-4. Certificates of Registration.

4.1 Required Certificates of Registration.

No person shall service any portable fire extinguisher
without a certificate of registration issued by the SFM pursuant
to these rules expressly authorizing such person to perform such
acts. The provisions of this section apply to the state,
universities, a county, city, district, public authority, and any
other political subdivision or public corporation in this State.

4.2 Exemptions.

The provisions of this section shall not apply to any person
servicing any portable fire extinguisher owned by such person,
when the portable fire extinguisher is not required by any
statute, rule, or ordinance, to be provided or installed.

4.3 Application.

Application for a certificate of registration to service
portable fire extinguishers shall be made in writing to the SFM
on forms provided by him. The application shall be signed by
the applicant.

4.4 Examination.

The SFM shall require all applicants for a certificate of
registration to take and pass a written examination, which may
be supplemented by practical tests, when deemed necessary, to
determine the applicant's knowledge of servicing portable fire
extinguishers. Picture identification of the applicant for a
certificate of registration may be requested by the SFM or his
deputies. Examinations will be given according to the following
schedule:

4.4.1 On the first and third Tuesdays of each month.
When holidays conflict with these days, the day immediately
following will be used. An appointment shall be made to take
an examination at least 24 hours in advance of the examination
date.

4.4.2 Examinations may be given at various field locations
as deemed necessary by the SFM. Appointments for field
examinations are required.

4.5 Issuance.

Following receipt of the properly completed application,
compliance with the provisions of these rules, and the successful
completion of the required examination, the SFM shall issue a
certificate of registration.

4.6 Original and Renewal Valid Date.

Original certificates of registration shall be valid for one
year from the date of application. Thereafter, each certificate of
registration shall be renewed annually and renewals shall be
valid for one year from issuance. The holder of an invalid
certificate of registration shall not perform any work on portable
fire extinguishers.

4.7 Renewal Date.

Application for renewal shall be made as directed by the
SFM. The failure to renew will cause the certificate of
registration to become invalid. Beginning March 4, 2003
through February 29, 2004, renewal dates for certification of
registrations will be based upon the license inspection date and
valid for a one-year period of time. Renewal certificate of
registrations shall be prorated monthly, and monthly fees
already paid in that time period shall be credited towards the
renewal fee.

4.8 Re-examination.

Every holder of a valid certificate of registration shall take
a re-examination every five years, from date of original
certificate, to comply with the provisions of Section 4.4 of these

rules as follows:

4.8.1 The re-examination to comply with the provisions of
Section 4.4 of these rules shall consist of one 25 question open
book examination, to be mailed to the certificate holder at least
60 days before the renewal date.

4.8.2 The 25 question re-examination will consist of
questions that focus on changes in the last five years to NFPA
10, the statute, or the adopted administrative rules. The re-
examination may also consist of questions that focus on
practices of concern as noted by the Board or the SFM.

4.8.3 The certificate holder is responsible to complete the
re-examination and return it to the SFM in sufficient time to
renew.

4.8.4 The certificate holder is responsible to return to the
SFM the correct renewal fees to complete that certificate
renewal.

4.9 Refusal to Renew.

The SFM may refuse to renew any certificate of
registration in the same manner and for any reason that he is
authorized, pursuant to Section 10, to deny an original
certificate of registration. The applicant shall, upon such
refusal, have the same rights as are granted by Section 10 of
these rules to an applicant for an original certificate of
registration which has been denied by the SFM.

4.10 Inspection.

The holder of a certificate of registration shall submit such
certificate for inspection, upon request of the SFM, any of his
properly authorized deputies, or any local fire official.

4.11 Type.

4.11.1 Every certificate of registration shall indicate the
type of act or acts to be performed and for which the applicant
has qualified.

4.11.2 No person holding a valid certificate of registration
shall be authorized to perform any act unless he is a licensee or
is employed by a licensed concern.

4.12 Change of Address.

Any change in home address of any holder of a valid
certificate of registration shall be reported in writing, by the
registered person to the SFM within thirty (30) days of such
change. Such change shall also be made on the reverse side of
the certificate of registration by the holder.

4.13 Duplicate.

A duplicate certificate of registration may be issued by the
SFM to replace any previously issued certificate which has been
lost or destroyed upon the submission of a written statement to
the SFM from the certified person. Such statement shall attest
to the certificate having been lost or destroyed.

4.14 Minimum Age.

No certificate of registration shall be issued to any person
who is under 18 years of age.

4.15 Restrictive Use.

4.15.1 A certificate of registration may be used for
identification purposes only as long as such certificate remains
valid and while the holder is employed by a licensed concern.

4.15.2 Regardless of the acts authorized to be performed
by a licensed concern, only those acts for which the applicant
for a certificate of registration has qualified shall be permissible
by such applicant.

4.16 Contents of Examination.

4.16.1 The examination required under the provisions of
Section 3.14, shall include a written test of the applicant's
knowledge of the provisions of these rules, and may include an
actual demonstration of his ability to perform the acts indicated
on the application.

4.16.2 Examinations shall, in the opinion of the SFM, be
compatible with the type of work to be performed by the
applicant and with the equipment with which he will function.

4.16.3 The written portion of the examination shall be
divided into the following groups:
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4.16.3.1 Provisions relating to these Rules Governing
Concerns Servicing Portable Fire Extinguishers.

4.16.3.2 Hydrostatic testing of fire extinguisher cylinders
that are listed with the USDOT.

4.16.3.3 Hydrostatic testing of fire extinguisher cylinders
which are not listed with the USDOT.

4.16.3.4 Accepted servicing and inspection practices of
portable fire extinguishers as required in NFPA, Standard 10.

4.17 Right to Contest.

4.17.1 Every person who takes an examination for a
certificate of registration shall have the right to contest the
validity of individual questions of such examination.

4.17.2 Every contention as to the validity of individual
questions of an examination shall be made in writing within 48
hours after taking said examination. Contentions shall state the
reason for the objection.

4.17.3 The decision as to the action to be taken on the
submitted contention shall be by the SFM, and such decision
shall be final.

4.17.4 The decision made by the SFM, and the action
taken, shall be reflected in all future examinations, but shall not
affect the grades established in any past examination.

4.18 Passing Grade.

To successfully pass the written examination, the applicant
must obtain a minimum grade of seventy percent (70%) in each
portion of the examination taken. FEach portion of the
examination shall be separately graded.

4.19 Non-Transferable.

Certificates of Registration shall not be transferable.
Individual certificates of registration shall be carried by the
person to whom issued.

4.20 New Employees.

New employees of a licensed concern may perform the
various acts while under the direct supervision of persons
holding a valid certificate of registration for a period not to
exceed forty-five (45) days from the initial date of employment.
By the end of such period, new employees shall have taken and
passed the required examination.

4.21 Certificate Identification.

Every certificate shall be identified by a number, delineated
as EE-(number). Such number shall not be transferred from one
person to another.

R710-1-5. Seal of Registration.

5.1 Description.

The official seal of registration of the SFM shall consist of
the following:

5.1.1 The image of the State of Utah shall be in the center
with an outer ring stating, "Utah State Fire Marshal".

5.1.1.1 The top portion of the outer ring shall have the
wording "Utah State".

5.1.1.2 The Bottom portion of the outer ring shall have the
wording "Fire Marshal".

5.1.2 Appending above the top portion and in a centered
position, shall be a box provided for displaying the type of
license.

5.1.3 Appending below the bottom portion and in a
centered position, shall be a box provided for the displaying of
the license number assigned to the concern.

5.2 Use of Seal.

No person or concern shall produce, reproduce, or use this
seal in any manner or for any purpose except as herein provided.

5.3 Permissive Use.

Licensed concerns shall use the Seal of Registration on
every service tag conforming to section 10.

5.4 Cease Use Order.

No person or concern shall continue the use of the Seal of
Registration in any manner or for any purpose after receipt of a
notice in writing from the SFM to that effect, or upon the

suspension or revocation of the concern's license.

5.5 Legibility.

Every reproduction of the Seal of Registration and every
letter and number placed thereon, shall be of sufficient size to
render such seal, letter, and number distinct and clearly legible.

R710-1-6. Service Tags.

6.1 Size and Color.

Tags shall be not more than five and one-half inches (5-
1/2") in height, nor less than four and one-half inches (4-1/2")
in height, and not more than three inches (3") in width, nor less
than two and one-half inches (2-1/2") in width.

6.2 Attaching Tag.

One service tag shall be attached to each portable fire
extinguisher in such a position as to be conveniently inspected.

6.3 Tag Information.

6.3.1 Service tags shall bear the following information:
6.3.1.1 Provisions of Section 6.7.

6.3.1.2 Type of license.

6.3.1.3 Approved Seal of Registration of the SFM.
6.3.1.4 License registration "E" number.

6.3.1.5 Certificate of registration "EE" number of

individual who performed or supervised the service or services
performed.

6.3.1.6 Signature of individual whose certificate of
registration number appears on the tag.

6.3.1.7 Concern's name.

.8 Concern's address.

.9 Type of service performed.

.10 Type of extinguisher serviced.
.11 Date service is performed.

6.3.2 The above information shall appear on one side of
the service tag. All other desired printing or information shall
be placed on the reverse side of the tag.

6.4 Legibility.

6.4.1 The certificate of registration number required in
Section 6.3(5), and the signature required in Section 6.3(6),
shall be printed or written distinctly.

6.4.2 All information pertaining to date, type of servicing,
and type of extinguisher serviced shall be indicated on the card
by perforations in the appropriate space provided. Each
perforation shall clearly indicate the desired information.

6.5 Format.

Subject to the use requirements of Section 6.4, the
following format shall be used for all service tags:

EXAMPLE OF SERVICE TAG

Exception: Service tags may be printed or otherwise
established for any number of years not in excess of five (5)
years. ILLUSTRATION ON FILE IN STATE FIRE
MARSHAL'S OFFICE

6.6 New Tag.

A new service tag shall be attached to the extinguisher each
time a service is performed.

6.7 Tag Wording.

The following wording shall be placed at the top or
reinforced ring end of every tag: "DO NOT REMOVE, BY
ORDER OF THE STATE FIRE MARSHAL".

6.8 Removal.

No person or persons shall remove a service tag,
hydrostatic test tag or label, 6 year maintenance service tag or
label, or verification of service collar, except when further
service is performed. At that time the expired tag, label or collar
shall be removed and a new tag, label or collar shall replace the
expired one. No person or persons shall deface, modify, or alter
any service tag, hydrostatic test tag or label, 6 year maintenance
service tag or label, or verification of service collar that is
required to be attached to any portable fire extinguisher.

6.9 Restrictive Use.

6.9.1 Portable fire extinguishers which do not conform

6.3.1
6.3.1
6.3.1
6.3.1



UAC (As of October 1, 2006)

Printed: October 10, 2006

Page 82

with the minimum rules, shall be permanently removed from
service, and shall not be tagged.

6.9.2 Any extinguisher which fails a hydrostatic test shall
be condemned, and so stamped or etched into the cylinder or
shell.

6.9.3 Extinguishers, other than one which has failed a
hydrostatic test, may be provided with a tag stating the
extinguisher is "Condemned" or "Rejected"”. Such tags shall be
red in color, and shall be not less, in size, than that of an
approved service tag.

6.9.4 Service tags shall only be placed on portable fire
extinguishers and wheeled units as allowed in these rules.

R710-1-7. Portable Fire Extinguisher Rated Classification
Labels.

7.1 Use of Label.

Any label bearing the rated classification and listing shall
not be placed upon any extinguisher unless specifically
authorized by the manufacturer. Any extinguisher, other than
carbon dioxide, without this manufacturer's label shall not be
serviced.

7.2 Labels Prohibited.

Company labels or advertisement stickers other than those
required herein shall not be affixed to fire extinguishers.

R710-1-8. Amendments and Additions.

8.1 Restricted Service.

Any extinguisher requiring a hydrostatic test as required,
shall not be serviced until such extinguisher has been subjected
to, and passed the required hydrostatic test.

8.2 Service.

At the time of installation, and at each annual inspection,
all servicing shall be done in accordance with the manufacturer's
instructions, adopted statutes, and these rules. Extinguishers
shall be placed in an operable condition, free from defects which
may cause malfunctions. Nozzles and hoses shall be free of
obstructions or substances which may cause an obstruction.

8.3 Seals or Tamper Indicator.

Seals or tamper indicators shall be constructed of approved
plastic or non-ferrous wire which can be easily broken, and so
arranged that removal cannot be accomplished without
breakage. Such seals or tamper indicators shall be used to retain
the locking pin in a locked position. Seals or tamper indicators
shall be removed annually to ensure that the pull pin is free.

8.4 New Extinguishers

A new extinguisher that has the date of manufacture printed
on the label by the manufacturer, or date of manufacture
stamped on the extinguisher by the manufacturer, does not
require a service tag attached to the extinguisher until one year
after the date of manufacture.

8.5 Class K Portable Fire Extinguishers

NFPA, Standard 10, Section 2-3.2 and Section 2-3.2.1,
1998 edition, is deleted and replaced with the following:

8.5.1 Class K labeled portable fire extinguishers shall be
provided for the protection of commercial food heat-processing
equipment using vegetable or animal oils and fat cooking media.
A placard shall be provided and placed above the Class K
portable fire extinguisher that states that if a fire protection
system exists, it shall be activated prior to use of the Class K
portable fire extinguisher.

8.5.2 Those existing sodium or potassium bicarbonate dry-
chemical portable fire extinguishers, having a minimum rating
of 40-B, and specifically placed for protection of commercial
food heat-processing equipment, may remain in the kitchen to
be used for other applications, except the protection of
commercial food heat-processing equipment using vegetable or
animal oils or fat cooking media.

8.6 NFPA, Standard 10, Section 6.3.1 is amended to add
the following: Fire extinguishers that are connected to a

supervised listed electronic monitoring system are allowed to
have the maintenance intervals extended to three years.

R710-1-9. Adjudicative Proceedings.

9.1 All adjudicative proceedings performed by the agency
shall proceed informally as authorized by UCA, Sections 63-
46b-4 and 63-46b-5.

9.2 The issuance, renewal, or continued validity of a
license or certificate of registration may be denied, suspended,
or revoked, if the SFM finds that the applicant, person
employed for, or the person having authority and management
of a concern servicing portable fire extinguishers commits any
of the following violations:

9.2.1 The person or applicant is not the real person in
interest.

9.2.2 The person or applicant provides material
misrepresentation or false statement on the application.

9.2.3 The person or applicant refuses to allow inspection
by the SFM, or his duly authorized deputies.

9.2.4 The person or applicant for a license or certificate of
registration does not have the proper facilities and equipment to
conduct the operations for which application is made.

9.2.5 The person or applicant for a certificate of
registration does not possess the qualifications of skill or
competence to conduct the operations for which application is
made, as evidenced by failure to pass the examination and/or
practical tests pursuant to Section 4.15 of these rules.

9.2.6 The person or applicant fails to place a verification
of'service collar when required on the valve assembly of any fire
extinguisher when the following occurs:

9.2.6.1 re-charge;

9.2.6.2 required maintenance.

9.2.7 The person or applicant refuses to take the
examination required by Section 4.3 and Section 3.14 of these
rules.

9.2.8 The person or applicant has been convicted of one or
more federal, state or local laws.

9.2.9 The person or applicant has been convicted of a
violation of the adopted rules or been found by a Board
administrative proceeding to have violated the adopted rules.

9.2.10 Any offense or finding of unlawful conduct, or
there is or may be, a threat to the public's health or safety if the
applicant or person were granted a license or certificate of
registration.

9.2.11 There are other factors upon which a reasonable
and prudent person would rely to determine the suitability of the
applicant or person to safely and competently engage in the
practice of servicing portable fire extinguishers.

9.3 A person whose license or certificate of registration is
suspended or revoked by the SFM shall have an opportunity for
a hearing before the Board if requested by that person within 20
days after receiving notice.

9.4 All adjudicative proceedings, other than criminal
prosecution, taken by the SFM to enforce the Utah Fire
Prevention and Safety Act, and these rules, shall commence in
accordance with UCA, Section 63-46b-3.

9.5 The Board shall act as the hearing authority, and shall
convene after timely notice to all parties involved. The Board
shall be the final authority on the suspension or revocation of a
license or certificate of registration.

9.6 The Board shall direct the SFM to issue a signed order
to the parties involved giving the decision of the Board within
a reasonable time of the hearing pursuant to UCA, Section 63-
46b-5(i).

9.7 Reconsideration of the Board decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

9.8 After a period of three years from the date of
revocation, the Board shall review the submitted written
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application of a person whose license or certificate of
registration has been revoked. After timely notice to all parties
involved, the Board shall convene to review the revoked persons
application, and that person shall be allowed to present
themselves and their case before the Board. After the hearing,
the Board shall direct the SFM to allow the person to complete
the licensing or certification process or shall direct that the
revocation be continued.

9.9 Judicial review of all final Board actions resulting from
informal adjudicative proceedings shall be conducted pursuant
to UCA, Section 63-46b-15.

R710-1-10. Fees.
10.1 Fee Schedule.
10.1.1 Licenses and Certificates of Registration (new and

renewals):
10.1.1.1 License (any type)........... $300.00
10.1.1.2 Branch office license . . . ....... 150.00
10.1.1.3 Certificate of registration . . . ... .. 40.00
10.1.1.4 Duplicate . . ............... 40.00
10.1.1.5 License Transfer............. 50.00
10.1.1.6 Application for exemption . ....... 150.00
10.1.2 Examinations:
10.1.2.1 Initial examination. . .......... 30.00
10.1.2.2 Re-examination.............. 30.00
10.1.2.3 Five year examination. . ......... 30.00

10.2 Payment of Fees.

The required fee shall accompany the application for
license or certificate of registration. License or certificate of
registration fees will be refunded if the application is denied.

10.3 Late Renewal Fees.

10.3.1 Any license or certificate of registration not
renewed before January 1st will be subject to an additional fee
equal to 10% of the required inspection fee.

10.3.2 When a certificate of registration has expired for
more than one year, an application shall be made for an original
certificate as if the application was being made for the first time.
Examinations will be re-taken with initial examination fees.

KEY: fire prevention, extinguishers
September 7, 2006 53-7-204
Notice of Continuation June 10, 2002
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R710. Public Safety, Fire Marshal.
R710-2. Rules Pursuant to the Utah Fireworks Act.
R710-2-1. Adoption.

Pursuant to Title 53, Chapter 7, Section 204, Utah Code
Annotated 1953, the Utah Fire Prevention Board adopts rules
establishing minimum safety standards for retail storage,
handling, and sale of class C common state approved
explosives; minimum requirements for placement and discharge
of display fireworks; and requirements for importer, wholesaler,
display or special effects operator licenses.

There is further adopted as part of these rules the following
codes which are incorporated by reference:

1.1 International Fire Code (IFC), 2003 edition, as
published by the International Code Council, Inc. (ICC), except
as amended by provisions listed in R710-2-9, et seq.

1.2 National Fire Protection Association (NFPA),
Standard 1123, Code for Fireworks Display, 2006 edition, as
published by the National Fire Protection Association, except as
amended by provisions listed in R710-2-9, et seq.

1.3 National Fire Protection Association (NFPA), Standard
1126, Standard for the Use of Pyrotechnics Before a Proximate
Audience, 2006 edition, as published by the National Fire
Protection Association, except as amended by provisions listed
in R710-2-9, et seq.

1.4 Copies of the above codes are on file in the Office of
Administrative Rules and the State Fire Marshal's Office.

R710-2-2. Definitions.

2.1 "Authority having jurisdiction (AHJ)" means such
county and municipal officers who are charged with the
enforcement of state and municipal laws; consisting of all fire
enforcement officials including designated staff from the Utah
State Department of Public Safety.

2.2 "ICC" means International Code Council, Inc.

2.3 "IFC" means International Fire Code.

2.4 "NFPA" means National Fire Protection Association.

2.5 "Permanent structure" means a non-movable building,
securely attached to a foundation, housing a business.

2.6 "Person" means an individual, company, partnership or
corporation.

2.7 "Pre-packaged means that the product is wrapped in a
clear plastic wrap or other equivalent material to prevent the
fuse of the class C common state approved explosive from being
accessible to the customer.

2.8 "Resale" means the act of reselling class B or C
explosives to a new party.

2.9 "SFM" means the State Fire Marshal.

2.10 "Tent" means a temporary structure, enclosure or
shelter constructed of fabric or pliable material supported by any
manner except by air or the contents it protects.

2.11 "Temporary Stands and Trailers" means a non-
permanent structure used exclusively for the sale of fireworks.

2.12 "UCA" means Utah Code Annotated.

R710-2-3. General Requirements.

3.1 No person shall engage in any type of retail storage or
sale of class C common state approved explosives, without first
having obtained a license to sell fireworks from the authority
having jurisdiction, if required.

3.2 If a municipality or county in which fireworks are
offered for sale, requires a seller to obtain a license, it shall be
available at the store or stand for presentation upon request to
authorized public safety officials.

3.3 All fireworks retail sales locations shall be under the
direct supervision of a responsible person who is 18 years of age
or older.

3.4 Those selling fireworks at retail sales locations shall be
at least 16 years of age or older.

3.5 A salesperson shall remain at the sales location at all

times unless suitable locking devices or secured metal storage
containers are provided to prevent the unauthorized access to
the merchandise by others.

3.6 Class C common state approved explosives shall not
be sold to any person under the age of 16 years, unless
accompanied by an adult.

3.7 Allretail sales locations shall be kept clear of dry grass
or other combustible material for a distance of at least 25 feet in
all directions.

3.8 Storage of class C common state approved explosives
shall not be located in residences to include attached garages.

3.9 "No Smoking" signs shall be conspicuously posted at
all sales and storage locations.

3.10 A sign, clearly visible to the general public, shall be
posted at all fireworks sales locations, indicating the legal dates
for discharge of fireworks.

3.11 All retail sales locations shall be equipped with an
approved, portable fire extinguisher having a minimum 2A
rating.

R710-2-4. Indoor Sales.

4.1 Display of class C common state approved explosives
inside of buildings shall be so located to ensure constant visual
supervision.

4.2 In all retail sales locations in permanent structures, the
area where class C common state approved explosives are
displayed or stored shall be at least 50 feet from any flammable
liquid or gas, or other highly combustible material.

4.3 In permanent structures, retail sales displays of Class
C common state approved explosives shall not be placed in
locations that would impede egress from the building.

4.4 Class C common state approved explosives shall only
be stored, handled, displayed, and sold as packaged units, with
unexposed fuses, within a permanent structure.

R710-2-5. Temporary Stands, Trailers and Tents.

5.1 Temporary stands, trailers and tents less than 200
square feet used for the retail sales of class C common state
approved explosives shall be constructed in compliance with
local rules, or if none, in accordance with nationally recognized
practice. Tents having an area in excess of 200 square feet shall
comply with IFC, Chapter 24.

5.2 The general public shall not be allowed to enter a
temporary stand or trailer.

5.3 Each stand, trailer or tent less than 200 square feet
shall have a minimum three foot wide unobstructed aisle,
running the length of the stand, trailer or tent.

5.4 All tents where customers enter inside shall have a
minimum three foot wide unobstructed aisle and two separate
exits located a reasonable distance apart and so located that if
one is blocked the other will be available.

5.5 The area used for sales of class C common state
approved explosives in stands, trailers or tents shall be arranged
to permit the customer to only touch or handle pre-packaged
class C common state approved explosives. All non pre-
packaged class C common state approved explosives shall be
displayed in a manner which prevents the fireworks from being
handled by the customer without the direct intervention of the
retailer who shall be able to maintain visual contact with the
customer.

5.6 Temporary stands, trailers or tents for the sale of class
C common state approved explosives shall be located at least SO
feet from other stands, trailers, tents, LPG, flammable liquid or
gas storage and dispensing units.

5.7 If the stand or trailer is used for the overnight storage
of class C common state approved explosives, it shall be
equipped with suitable locking devices to prevent unauthorized
entry. Tents shall not be used for overnight storage of class C
common state approved explosives unless on site security is
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provided.

5.8 No person shall be allowed to sleep in any temporary
stand, trailer or tent in which class C common state approved
explosives are stored or sold.

5.9 Stands, trailers or tents shall not be illuminated or
heated by any device requiring an open flame or exposed
heating elements. All heaters shall be approved by the authority
having jurisdiction (AHJ).

5.10 All illumination shall be installed in accordance with
the temporary wiring section of the National Electric Code and
approved by the authority having jurisdiction (AHJ).

R710-2-6. List of Approved Class C Common State
Approved Explosives.

6.1 The State Fire Marshal shall publish a list of approved
class C common state approved explosives each year.

6.2 The testing shall be conducted annually or as needed.

R710-2-7. Importer, Wholesaler, Display or Special Effects
Operator Licenses.

7.1 Application for a importer, wholesaler, display or
special effects operator license shall be made in writing on
forms provided by the SFM.

7.2 Application for a license shall be signed by the
applicant. Ifthe application is made by a partnership, it shall be
signed by all partners. If the application is made by a
corporation or association, it shall be signed by a principal
officer.

7.3 Original licenses shall be valid from the date of
issuance through December 31st of the year in which issued.
Licenses issued on or after October 1st, will be valid through
December 31st of the following year.

7.4 Application for renewal of license shall be made before
January 1st of each year. Application for renewal shall be made
in writing on forms provided by the SFM.

7.5 The SFM may refuse to renew any license pursuant to
Section 8 of these rules. The applicant, upon such refusal, shall
also have those rights as are granted by Section 8 of these rules.

7.6 Every licensee shall notify the SFM, in writing, within
thirty (30) days, of any change of his address or location.

7.7 No licensee shall conduct his licensed business under
a name other than the name which appears on his license.

7.8 No license shall be issued to any person as licensee
who is under eighteen (18) years of age.

7.9 The holder of any license shall submit such license for
inspection upon request of the SFM, his duly authorized
deputies, or any authorized enforcement official.

7.10 Every person who wishes to secure a display or
special effects operator original license shall demonstrate proof
of competence by:

7.10.1  Successfully passing a closed book written
examination and obtaining a minimum grade of seventy percent
(70%).

7.10.2 Submit written verification with the application of
having completed a display or special effects operators safety
class or demonstrate previous experience acceptable to the SFM.

7.10.3 Submit written verification with the application that
the applicant has worked with a licensed display or special
effects operator for at least three shows or demonstrate previous
experience acceptable to the SFM.

7.11 The written examination stated in Section 7.10(a)
shall be valid for five years from the date of the examination.

7.12 Atthe end of the five year period the licensed display
or special effects operator shall take a re-examination. The re-
examination shall be open book and sent to the license holder at
least 60 days before the renewal date. The re-examination shall
focus on the changes in the last 5 years to the adopted standards.
The license holder is responsible to complete the re-examination
and return it to the Division in time to renew and also comply

with the requirements listed in Section 7.13.

7.13 After the issuance of the original license, and each
year thereafter, the display or special effects operator shall
complete a minimum of one fireworks performance annually or
attend an operator safety class annually or work with another
licensed display or special effects operator with a show annually
to demonstrate proof of competence.

7.14 When the license has expired for more than one year,
an application shall be made for an original license and the
initial requirements shall be completed as required in Section
7.10 of these rules.

7.15 Every person who wishes to secure an importer,
wholesaler, display or special effects operators license shall be
at least 18 years of age.

7.16 Every licensed display or special effects operator
shall complete the Pyrotechnician's After Action Report for
Fireworks Display form within ten (10) working days after the
conclusion of any display or special effects show and send it to
the State Fire Marshal.

R710-2-8. Adjudicative Proceedings.

8.1 All adjudicative proceedings performed by the agency
shall proceed informally as set forth herein and as authorized by
UCA, Sections 63-46b-4 and 63-46b-5.

8.2 The issuance, renewal, or continued validity of a
license may be denied, suspended or revoked, if the SFM, or his
authorized deputies finds that the applicant, person employed
for, the person having authority, or the person in question
commits any of the following violations:

8.2.1 The person or applicant is not the real person in
interest.

8.2.2 Material misrepresentation or false statement in the
application.

8.2.3 Refusal to allow inspection by the AHJ.

8.2.4 The person or applicant for a license does not
possess the qualifications of skill or competence to conduct
operations for which application is made, as evidenced by
failure to pass the examination or demonstrate practical skills.

8.2.5 The person or applicant has been convicted of any of
the following:

8.2.5.1 aviolation of the provisions of these rules;

8.2.5.2 a crime of violence or theft; or

8.2.5.3 any crime that bears upon the person or applicant's
ability to perform their functions and duties.

8.2.6 Failure to accurately complete the Pyrotechnician's
After Action Report for Fireworks Display form.

8.3 A person may request a hearing on a decision made by
the AHJ, by filing an appeal to the Board within 20 days after
receiving final notice from the AHJ.

8.4 All adjudicative proceedings, other than criminal
prosecution, taken by the AHJ to enforce the Utah Fire
Prevention and Safety Act, and these rules, shall commence in
accordance with UCA, Section 63-46b-3.

8.5 The Board shall act as the hearing authority, and shall
convene as an appeals board after timely notice to all parties
involved.

8.6 The Board shall direct the SFM to issue a signed order
to the parties involved giving the decision of the Board within
a reasonable time of the hearing pursuant to UCA, Section 63-
46b-5(i).

8.7 Reconsideration of the Board's decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

8.8 Judicial review of all final Board actions resulting
from informal adjudicative proceedings shall be conducted
pursuant to UCA, Section 63-46b-15.

R710-2-9. Amendments and Additions.
9.1 The following are amendments and additions to the
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codes and standards adopted to regulate class C common state
approved explosives, placement and discharge of display
fireworks, and importer, wholesaler, display or special effects
operator licenses, as adopted in Section 1 of these rules:

9.2 TFC, Chapter 33, Section 3301.2.1 and 3301.2.2 is
deleted, and rewritten to read as follows:

9.2.1 For the following periods of time: June 1 through
July 31; December 1 through January 5; and 30 days before and
up to 5 days after the Chinese New Year; class C common state
approved explosives may be stored for retail sale as follows:

9.2.1.1 The retail seller shall notify the local fire authority
to where the class C common state approved explosives are to
be stored.

9.2.1.2 Class C common state approved explosives shall
not be stored in residences to include attached garages.

9.2.1.3 The local fire authority shall approve the storage
site of the class C common state approved explosives and may
use the following guidelines for acceptable places of storage:

9.2.1.3.1 In self storage units where the owner allows it.

9.2.1.3.2 In atemporary stand or trailer used for the retail
sales of Class C common state approved explosives, which must
be locked or secured when not open for business.

9.2.1.3.3 In a locked or secured truck, trailer, or other
vehicle at an approved location.

9.2.1.3.4 In a locked or secured container, garage, shed,
barn, or other building, which is detached from an inhabited
building.

9.2.1.3.5 Wholesalers warehouse.

9.2.1.3.6 An approved Group M occupancy.

9.2.1.3.7 In alocked or secured metal container adjacent
to the temporary stand, trailer or tent that is acceptable to the
authority having jurisdiction.

9.2.1.3.8 Any other structure or location approved by the
authority having jurisdiction.

9.2.2 All other periods of time, except those stated in
Section 9.2(1) of these rules, the storage, use, and handling of
fireworks are prohibited, except as follows:

9.2.2.1 The storage and handling of fireworks are allowed
as required in IFC, Chapter 33 and these rules.

9.2.2.2 The use of fireworks for display is allowed as set
forth in IFC, Chapter 33 and these rules.

R710-2-10. Fire Department Displays.

10.1 Asrequired in UCA 53-7-223(1) and as allowed for
fire departments in UCA 53-7-202(9)(b), the fire department's
involvement in the discharge of display fireworks is allowed
only for the discharge of display fireworks in that fire
departments community or communities it has a contract to
protect.

10.2 Within 10 working days after the conclusion of a
fireworks display, the fire chief or an assigned fire department
member shall complete a Pyrotechnician's After Action Report
and send it to the State Fire Marshal.

10.3 Any fire department member that will be involved in
the discharge site as defined in NFPA 1123, shall complete a
fireworks display safety class yearly to be allowed in the
discharge area during the display.

10.4 Any fireworks purchased by a community or fire
department outside of the State of Utah shall require the
securing of an annual importers license as required in UCA 53-
7-224.

KEY: fireworks
September 7, 2006 53-7-204
Notice of Continuation June 11, 2002
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R710. Public Safety, Fire Marshal.
R710-6. Liquefied Petroleum Gas Rules.
R710-6-1. Adoption, Title, Purpose and Scope.

Pursuant to Title 53, Chapter 7, Section 305, Utah State
Code Annotated 1953, the Liquefied Petroleum Gas (LPG)
Board adopts minimum rules to provide regulation to those who
distribute, transfer, dispense or install LP Gas and/or its
appliances in the State of Utah.

There is adopted as part of these rules the following codes
which are incorporated by reference:

1.1  National Fire Protection Association (NFPA),
Standard 58, LP Gas Code, 2004 edition, except as amended by
provisions listed in R710-6-8, et seq.

1.2 National Fire Protection Association (NFPA),
Standard 54, National Fuel Gas Code, 2002 edition, except as
amended by provisions listed in R710-6-8, et seq.

1.3 National Fire Protection Association (NFPA),
Standard 1192, Standard on Recreational Vehicles, 2005
Edition, except as amended by provisions listed in R710-6-8, et
seq.

1.4 International Fire Code (IFC), Chapter 38, 2003
edition, as published by the International Code Council, Inc.
(ICC), except as amended by provisions listed in R710-6-8, et
seq.

1.5 A copy of the above codes are on file with the Division
of Administrative Rules, and the State Fire Marshal's Office.
The definitions contained in the afore referenced codes shall
also pertain to these rules.

1.6 Title.

These rules shall be known as "Rules Governing LPG
Operations in the State of Utah" and may be cited as such, and
will be hereinafter referred to as "these rules".

1.7 Validity.

If any article, section, subsection, sentence, clause, or
phrase, of these rules is, for any reason, held to be
unconstitutional, contrary to statute, or exceeding the authority
of the LPG Board such decision shall not affect the validity of
the remaining portion of these rules.

1.8 Conflicts.

In the event where separate requirements pertain to the
same situation in the same code, or between different codes or
standards as adopted, the more restrictive requirement shall
govern, as determined by the enforcing authority.

R710-6-2. Definitions.

2.1 "Board" means the Liquefied Petroleum Gas Board.

2.2 "Concern" means a person, firm, corporation,
partnership, or association, licensed by the Board.

2.3 "Dispensing System" means equipment in which LP
Gas is transferred from one container to another in liquid form.

2.4 "Division" means the Division of the State Fire
Marshal.

2.5 "Enforcing Authority" means the division, the
municipal or county fire department, other fire prevention
agency acting within its respective fire prevention jurisdiction,
or the building official of any city or county.

2.6 "ICC" means International Code Council, Inc.

2.7 "IFC" means International Fire Code.

2.8 "License" means a written document issued by the
Division authorizing a concern to be engaged in an LPG
business.

2.9 "LPG" means Liquefied Petroleum Gas.

2.10 "LPG Certificate" means a written document issued
by the Division to any person for the purpose of granting
permission to such person to perform any act or acts for which
authorization is required.

2.11 "NFPA" means the National Fire Protection
Association.

2.12 "Possessory Rights" means the right to possess LPG,

but excludes broker trading or selling.

2.13 "Public Place" means a highway, street, alley or other
parcel of land, essentially unobstructed, which is deeded,
dedicated or otherwise appropriated to the public for public use,
and where the public exists, travels, traverses or is likely to
frequent.

2.14 "Qualified Instructor" means a person holding a valid
LPG certificate in the area in which he is instructing.

2.15 "UCA" means Utah State Code Annotated 1953 as
amended.

R710-6-3. Licensing.

3.1 Type of license.

3.1.1 Class I: A licensed dealer who is engaged in the
business of installing gas appliances or systems for the use of
LPG and who sells, fills, refills, delivers, or is permitted to
deliver any LPG.

3.1.2 Class II: A business engaged in the sale,
transportation, and exchange of cylinders, but not transporting
or transferring gas in liquid.

3.1.3 Class III: A business not engaged in the sale of
LPG, but engaged in the sale and installation of gas appliances,
or LPG systems.

3.1.4 Class IV: Those businesses listed below:

3.1.4.1 Dispensers

3.1.4.2 Sale of containers greater than 96 pounds water
capacity.

3.1.4.3 Other LPG businesses not listed above.

3.2 Signature on Application.

The application shall be signed by an authorized
representative of the applicant. If the application is made by a
partnership, it shall be signed by at least one partner. If the
application is made by a corporation or association other than
a partnership, it shall be signed by the principal officers, or
authorized agents.

3.3 Issuance.

Following receipt of the properly completed application, an
inspection, completion of all inspection requirements, and
compliance with the provision of the statute and these rules, the
Division shall issue a license.

3.4 Original, Valid Date.

Original licenses shall be valid for one year from the date
of application. Thereafter, each license shall be renewed
annually and renewals thereof shall be valid for one year from
issuance.

3.5 Renewal.

Application for renewal shall be made on forms provided
by the SFM.

3.6 Refusal to Renew.

The Board may refuse to renew any license in the same
manner, and for any reason, that they are authorized, pursuant
to Article 5 of these rules to deny a license. The applicant shall,
upon such refusal, have the same rights as are granted by Article
5 of this article to an applicant for a license which has been
denied by the Board.

3.7 Change of Address.

Every licensee shall notify the Division, in writing, within
thirty (30) days of any change of his address.

3.8 Under Another Name.

No licensee shall conduct his licensed business under a
name other than the name or names which appears on his
license.

3.9 List of Licensed Concerns.

3.9.1 The Division shall make available, upon request and
without cost, to the Enforcing Authority, the name, address, and
license number of each concern that is licensed pursuant to
these rules.

3.9.2 Upon request, single copies of such list shall be
furnished, without cost, to a licensed concern.
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3.10 Inspection.

The holder of any license shall submit such license for
inspection upon request of the Division or the Enforcing
Authority.

3.11 Notification and LPG Certificate.

Every licensed concern shall, within twenty (20) days of
employment, and within twenty (20) days of termination of any
employee, report to the Division, the name, address, and LPG
certificate number, if any, of every person performing any act
requiring an LPG certificate for such licensed concern.

3.12 Posting.

Every license issued pursuant to the provisions of these
rules shall be posted in a conspicuous place on the premises of
the licensed location.

3.13 Duplicate License.

A duplicate license may be issued by the Division to
replace any previously issued license, which has been lost or
destroyed, upon the submission of a written statement from the
licensee to the Division. Such statement shall attest to the fact
that the license has been lost or destroyed. Ifthe original license
is found it shall be surrendered to Division within 15 days.

3.14 Registration Number.

Every license shall be identified by a number, delineated as
P-(number).

3.15 Accidents, Reporting.

Any accident where a licensee and LPG are involved must
be reported to the Board in writing by the affected licensee
within 3 days upon receipt of information of the accident. The
report must contain any pertinent information such as the
location, names of persons involved, cause, contributing factors,
and the type of accident. If death or serious injury of person(s),
or property damage of $5000.00 or more results from the
accident, the report must be made immediately by telephone and
followed by a written report.

3.16 Board investigation of accidents.

At their discretion, the Board will investigate, or direct the
Division to investigate, all serious accidents as defined in
Subsection 3.15.

R710-6-4. LP Gas Certificates.

4.1 Application.

Application for an LPG certificate shall be made in writing
to the Division. The application shall be signed by the
applicant.

4.2 Examination.

Every person who performs any act or acts within the scope
of a license issued under these rules, shall pass an initial
examination in accordance with the provisions of this article.

4.3 Types of Initial Examinations:

4.3.1 Carburetion

4.3.2 Dispenser

4.3.3 HVAC/Plumber

4.3.4 Recreational Vehicle Service

4.3.5 Serviceman

4.3.6 Transportation and Delivery

4.4 TInitial Examinations.

4.4.1 The initial examination shall include an open book
written test of the applicant's knowledge of the work to be
performed by the applicant. The written examination questions
shall be taken from the adopted statute, administrative rules,
NFPA 54, and NFPA 58.

4.4.2 The initial examination shall also include a practical
or actual demonstration of some selected aspects of the job to be
performed by the applicant.

4.4.3 To successfully complete the written and practical
initial examinations, the applicant must obtain a minimum grade
of seventy percent (70%) in each portion of the examination
taken. Each portion of the examination will be graded
separately. Failure of any one portion of the examination will

not delete the entire test.

4.4.4 Examinations may be given at various field locations
as deemed necessary by the Division. Appointments for field
examinations are required.

4.4.5 Asrequired in Sections 4.2 and 4.3, those applicants
that have successfully completed the requirements of the
Certified Employee Training Program (CETP), as written by the
National Propane Gas Association, and that corresponds to the
work to be performed by the applicant, shall have the
requirement for initial examination waived, after appropriate
documentation is provided to the Division by the applicant.

4.5 Original and Renewal Date.

Original LPG certificates shall be valid for one year from
the date of issuance. Thereafter, each LPG certificate shall be
renewed annually and renewals thereof shall be valid from for
one year from issuance.

4.6 Renewal Date.

Application for renewal shall be made on forms provided
by the Division.

4.7 Re-examination.

Every holder of a valid LPG Certificate shall take a re-
examination every five years from the date of original certificate
issuance, to comply with the provisions of Section 4.3 of these
rules as follows:

4.7.1 The re-examination to comply with the provisions of
Section 4.3 of these rules shall consist of an open book
examination, to be mailed to the certificate holder at least 60
days before the renewal date.

4.7.2 The open book re-examination will consist of
questions that focus on changes in the last five years to NFPA
54, NFPA 58, the statute, or the adopted administrative rules.
The re-examination may also consist of questions that focus on
practices of concern as noted by the Board or Division.

4.7.3 The certificate holder is responsible to complete the
re-examination and return it to the Division in sufficient time to
renew.

4.7.4 The certificate holder is responsible to return to the
Division with the re-examination the correct renewal fees to
complete that certificate renewal.

4.8 Refusal to Renew.

The Division may refuse to renew any LPG certificate in
the same manner and for any reason that is authorized pursuant
to Article 5.

4.9 Inspection.

The holder of a LPG certificate shall submit such
certificate for inspection, upon request of the Division or the
enforcing authority.

4.10 Type.

4.10.1 Every LPG certificate shall indicate the type of act
or acts to be performed and for which the applicant has
qualified.

4.10.2 Any person holding a valid LPG certificate shall
not be authorized to perform any act unless he is a licensee or is
employed by a licensed concern.

4.10.3 Itis the responsibility of the LPG certificate holder
to insure that the concern they are employed by is licensed
under this act.

4.11 Change of Address.

Any change in home address of any holder of a valid LPG
certificate shall be reported by the registered person to the
Division within thirty (30) days of such change.

4.12 Duplicate.

A duplicate LPG certificate may be issued by the Division
to replace any previously issued certificate which has been lost
or destroyed upon the submission of a written statement to the
Division from the certified person. Such statement shall attest
to the certificate having been lost or destroyed. If the original is
found, it shall be surrendered to the Division within 15 days.

4.13 Contents of Certificate of Registration.
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Every LPG certificate issued shall contain the following
information:

4.13.1 The name and address of the applicant.

4.13.2 The physical description of applicant.

13.3 The signature of the LP Gas Board Chairman.
13.4 The date of issuance.

13.5 The expiration date.

13.6 Type of service the person is qualified to perform.

4.13.7 Have printed on the card the following: "This
certificate is for identification only, and shall not be used for
recommendation or advertising".

4.14 Minimum Age.

No LPG certificate shall be issued to any person who is
under sixteen (16) years of age.

4.15 Restrictive Use.

4.15.1 No LPG certificate shall constitute authorization for
any person to enforce any provisions of these rules.

4.15.2 A LPG certificate may be used for identification
purposes only as long as such certificate remains valid and while
the holder is employed by a licensed concern.

4.15.3 Regardless of the acts for which the applicant has
qualified, the performance of only those acts authorized under
the licensed concern employing such applicant shall be
permissible.

4.15.4 Regardless of the acts authorized to be performed
by a licensed concern, only those acts for which the applicant
for a LPG certificate has qualified shall be permissible by such
applicant.

4.16 Right to Contest.

4.16.1 Every person who takes an examination for a LPG
certificate shall have the right to contest the validity of
individual questions of such examination.

4.16.2 Every contention as to the validity of individual
questions of an examination that cannot be reasonably resolved,
shall be made in writing to the Division within 48 hours after
taking said examination. Contentions shall state the reason for
the objection.

4.16.3 The decision as to the action to be taken on the
submitted contention shall be by the Board, and such decision
shall be final.

4.16.4 The decision made by the Board, and the action
taken, shall be reflected in all future examinations, but shall not
affect the grades established in any past examination.

4.17 Non-Transferable.

LPG Certificates shall not be transferable to another
individual. Individual LPG certificates shall be carried by the
person to whom issued.

4.18 New Employees.

New employees of a licensed concern may perform the
various acts while under the direct supervision of persons
holding a valid LPG certificate for a period not to exceed 45
days from the initial date of employment. By the end of such
period, new employees shall have taken and passed the required
examination. In the event the employee fails the examination,
re-examination shall be taken within 30 days. The employee
shall remain under the direct supervision of an employee
holding a valid LPG certificate, until certified.

4.19 Certificate Identification.

Every LPG certificate shall be identified by a number,
delinecated as PE-(number). Such number shall not be
transferred from one person to another.

4.
4.
4.
4.

R710-6-5. Adjudicative Proceedings.

5.1 All adjudicative proceedings performed by the agency
shall proceed informally as set forth herein and as authorized by
UCA, Sections 63-46b-4 and 63-46b-5.

5.2 The issuance, renewal, or continued validity of a
license or LPG certificate may be denied, suspended or revoked
by the Division, if the Division finds that the applicant, person

employed for, or the person having authority and management
of a concern commits any of the following violations:

5.2.1 The person or applicant is not the real person in
interest.

522 The person or applicant provides material
misrepresentation or false statement in the application, whether
original or renewal.

5.2.3 The person or applicant refuses to allow inspection
by the Division or enforcing authority on an annual basis to
determine compliance with the provisions of these rules.

5.2.4 The person, applicant, or concern for a license does
not have the proper or necessary facilities, including qualified
personnel, to conduct the operations for which application is
made.

5.2.5 The person or applicant for a LPG certificate does
not possess the qualifications of skill or competence to conduct
the operations for which application is made. This can also be
evidenced by failure to pass the examination and/or practical
tests.

5.2.6 The person or applicant refuses to take the
examination.

5.2.7 The person or applicant has been convicted of a
violation of one or more federal, state or local laws.

5.2.8 The person or applicant has been convicted of a
violation of the adopted rules or been found by a Board
administrative proceeding to have violated the adopted rules.

5.2.9 Any offense of finding of unlawful conduct, or there
is or may be, a threat to the public's health or safety if the person
or applicant were granted a license or certificate of registration.

5.2.10 There are other factors upon which a reasonable
and prudent person would rely to determine the suitability of the
person or applicant to safely and competently distribute,
transfer, dispense or install LP Gas and/or it's appliances.

5.2.11 The person or applicant does not complete the re-
examination process by the person or applicants certificate or
license expiration date.

5.2.12 The person or applicant fails to pay the license fee,
certificate of registration fee, examination fee or other fees as
required in Section 6 of these rules.

5.3 A person whose license or certificate of registration is
suspended or revoked by the Division shall have an opportunity
for a hearing before the LPG Board if requested by that person
within 20 days after receiving notice.

5.4 All adjudicative proceedings, other than criminal
prosecution, taken by the Enforcing Authority to enforce the
Liquefied Petroleum Gas Section, Utah Fire Prevention and
Safety Act, and these rules, shall commence in accordance with
UCA, Section 63-46b-3.

5.5 The Board shall act as the hearing authority, and shall
convene after timely notice to all parties involved. The Board
shall be the final authority on the suspension or revocation of a
license or certificate of registration.

5.6 The Board shall direct the Division to issue a signed
order to the parties involved giving the decision of the Board
within a reasonable time of the hearing pursuant to UCA,
Section 63-46b-5(i).

5.7 Reconsideration of the Board's decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

5.8 After a period of three (3) years from the date of
revocation, the Board may review the written application of a
person whose license or certificate of registration has been
revoked.

5.9 Judicial review of all final Board actions resulting
from informal adjudicative proceedings is available pursuant to
UCA, Section 63-46b-15.

R710-6-6. Fees.
6.1 Fee Schedule.
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License and LPG Certificates (new and renewals):
License

Class I - $450.00

Class II - $450.00

Class III - $105.00

Class IV - $150.00

ranch office license - $338.00

LPG Certificate - $40.00

LPG Certificate (Dispenser--Class B) - $20.00
Duplicate - $30.00

Examinations:

1 Initial examination - $30.00

2 Re-examination - $30.00

3 Five year examination - $30.00
Plan Reviews:
1
2
S

1L
1.1
1.2
1.3
1.4
2 B
3
4
5

More than 5000 water gallons of LPG - $150.00
5,000 water gallons or less of LPG - $75.00
pec1a1 Inspections.

1 Per hour of inspection - $50.00

charged in half hour increments with part half hours

charged as full half hours).

6.1.5 Re-inspection (3rd Inspection or more) - $250.00

6.1.6 Private Container Inspection (More than one
container) - $150.00

6.1.7 Private Container Inspection (One container) -
$75.00

6.2 Payment of Fees.

The required fee shall accompany the application for
license or LPG certificate or submission of plans for review.

6.3 Late Renewal Fees.

6.3.1 Any license or LPG certificate not renewed on or
before one year from the original date of issuance will be subject
to an additional fee equal to 10% of the required fee.

6.3.2 When an LPG certificate has expired for more than
one year, an application shall be made for an original certificate
as if the application was being taken for the first time.
Examinations will be retaken with initial examination fees.

2 Nee Rege Yo Ro e o Ro e R Re Yo oo No) oo

1.1
1.1,
1.1,
A1
1.1,
A1
1.1,
A1
1.1
A1
1.2
1.2,
1.2
1.2,
13
1.3,
.1.3.
1.4
1.4
h
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R710-6-7. Board Procedures.

7.1 The Board will review the Division and Enforcing
Authorities activities since the last meeting, and review and act
on license and permit applications, review financial transactions,
consider recommendations of the Division, and all other matters
brought to the Board.

7.2 The Board may be asked to serve as a review board for
items under disagreement.

7.3 Board meetings shall be presided over and conducted
by the chairman and in his absence the vice chairman.

7.4 Meetings of the Board shall be conducted in
accordance with an agenda, which shall be submitted to the
members by the Division, not less than twenty-one (21) days
before the regularly scheduled Board meeting.

7.5 The chairman of the Board and Board members shall
be entitled to vote on all issues considered by the Board. A
Board member who declares a conflict of interest or where a
conflict of interest has been determined, shall not vote on that
particular issue.

7.6 Public notice of Board meetings shall be made by the
Division as prescribed in UCA Section 52-4-6.

7.7 The Division shall provide the Board with a secretary,
who shall prepare minutes and shall perform all secretarial
duties necessary for the Board to fulfill its responsibility. The
minutes of Board meetings shall be completed and sent to Board
members at least twenty-one (21) days prior to the scheduled
Board meeting.

7.8 The Board may be called upon to interpret codes
adopted by the Board.

7.9 The Board Chairman may assign member(s) various
assignments as required to aid in the promotion of safety, health

and welfare in the use of LPG.

R710-6-8. Amendments and Additions.

The following amendments and additions are hereby
adopted by the Board:

8.1 All LP Gas facilities that are located in a public place
shall be inspected by a certified LP Gas serviceman every five
(5) years for leaks in all buried piping as follows:

8.1.1 All buried piping shall be pressure tested and
inspected for leaks as set forth in NFPA Standard 54, Sections
4.1.1 through 4.3 .4.

8.1.2 If aleak is detected and repaired, the buried piping
shall again be pressure tested for leaks.

8.1.3 The certified LP Gas serviceman shall keep a written
record of the inspection and all corrections made to the buried
piping located in a public place.

8.1.4 The inspection records shall be available to be
inspected on a regular basis by the Division.

8.2 Whenever the Division is required to complete more
than two inspections to receive compliance on an LP Gas
System, container, apparatus, appliance, appurtenance, tank or
tank trailer, or any pertinent equipment for the storage,
transportation or dispensation of LP Gas, the Division shall
charge to the owner for each additional inspection, the re-
inspection fee as stated in R710-6-6.1(e).

8.3 AllLP Gas containers of more than 5000 water gallons
shall be inspected at least biannually for compliance with the
adopted statute and rules. The following containers are exempt
from this requirement:

8.3.1 Those excluded from the act in UCA, Section 53-7-
303.

8.3.2 Containers under federal control.

8.3.3 Containers under the control of the U.S. Department
of Transportation and used for transportation of LP Gas.

8.3.4 Containers located at private residences.

8.4 Those using self-serve key or card services shall be
trained in safe filling practices by the licensed dealer providing
the services. A letter shall be sent to the Division by the
licensed dealer stating that those using the self-serve key or card
service have been trained.

8.5 IFC Amendments:

8.5.1 IFC, Section 3801.2 Permits. On line 2 after the
word "105.7" add "and the adopted LPG rules".

8.5.2 1IFC, Section 3803.1 - General. After the word
"Code" on line 2 insert ",NFPA 54.

8.5.3 IFC, Section 3809.12 Location of storage outside of
buildings. On line three replace the number "20" with the
number "10".

8.6 NFPA, Standard 58 Amendments:

8.6.1 NFPA, Standard 58, Section 5.2.1.1 is amended to
add the following section: (c) All new, used or existing
containers of 5000 water gallons or less, installed in the State of
Utah or relocated within the State of Utah shall meet the
requirements listed in ASME, Boiler and Pressure Vessel Code,
"Rules for the Construction of Unfired Pressure Vessels". All
new, used or existing containers of more than 5000 water
gallons, installed in the State of Utah or relocated within the
State of Utah shall meet the requirements listed in ASME,
Boiler and Pressure Vessel Code, "Rules for the Construction of
Unfired Pressure Vessels", Section VIII, and shall either be
registered by the National Board of Boiler and Pressure Vessel
Inspectors or the Manufacturer's Data Report for Pressure
Vessels, Form U-1A, be provided.

8.6.2 NFPA, Standard 58, Section 5.2.1.1 is amended to
add the following section: (d) If an existing container is
relocated within the State of Utah, and depending upon the
container size, does not bear the required ASME construction
code and/or National Board Stamping, the new owner may
submit to the Division a request for "Special Classification
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Permit". Material specifications and calculations of the
container shall be submitted to the Division by the new owner.
Also, the new owner shall insure that a review of the proposed
container be completed by a registered professional engineer
experienced in pressure vessel container design and
construction, and the new owner submit that report to the
Division. The Division will approve or disapprove the proposed
container. Approval by the Division shall be obtained before
the container is set or filled with LP Gas.

8.6.3 NFPA, Standard 58, Section 5.2.1.5 is amended to
add the following section: (a) Repairs and alterations shall only
be made by those holding a National Board "R" Certificate of
Authorization commonly known as an R Stamp.

8.6.4 NFPA, Standard 58, Section 6.6.3 is amended to add
the following section: 6.6.3.9 Skid mounted ASME horizontal
containers greater than 2000 water gallons, with non-fireproofed
steel mounted attached supports, resting on concrete, pavement,
gravel or firm packed earth, may be mounted on the attached
supports to a maximum of 12 inches from the top of the skid to
the bottom of the container.

8.6.5 NFPA Standard 58, Sections 5.8.3.2(3)(a) and (b)
are deleted and rewritten as follows:

Type K copper tubing without joints below grade may be
used in exterior LP Gas piping systems only.

8.6.6 NFPA, Standard 58, Section 6.6.1.2 is amended to
add the following: When guard posts are installed they shall be
installed meeting the following requirements:

8.6.6.1 Constructed of steel not less than four inches in
diameter and filled with concrete.

8.6.6.2 Set with spacing not more than four feet apart.

8.6.6.3 Buried three feet in the ground in concrete not less
than 15 inches in diameter.

8.6.6.4 Set with the tops of the posts not less than three
feet above the ground.

8.6.7 NFPA, Standard 58, Section 6.6.6 is amended to add
the following: (M) All metallic equipment and components that
are buried or mounded shall have cathodic protection installed
to protect the metal.

8.6.7.1 Sacrificial anodes shall be installed as required by
the size of the container. If more than one sacrificial anode is
required they shall be evenly distributed around the container.

8.6.7.2 Sacrificial anodes shall be connected to the
container or piping as recommended by the manufacturer or
using accepted engineering practices.

8.6.7.3 Sacrificial anodes shall be placed as near the
bottom of the container as possible and approximately two feet
away from the container.

8.6.8 NFPA, Standard 58, Section 8.4.1.1(1) is amended
as follows: On line one remove "5ft (1.5m)" and replace it with
"10 ft Gm)".

R710-6-9. Penalties.

9.1 Civil penalties for violation of any rule or referenced
code shall be as follows:

9.1.1 Concern failure to license - $210.00 to $900.00

9.1.2 Person failure to obtain LPG Certificate - $30.00 to
$90.00

9.1.3 Failure of concern to obtain LPG Certificate for
employees who dispense LPG - $210.00 to $900.00

9.1.4 Concern doing business under improper class -
$140.00 to $600.00

9.1.5 Failure to notify SFM of change of address - $60.00

9.1.6 Violation of the adopted Statute or Rules - $210.00
to $900.00

9.2 Rationale.

9.2.1 Double the fee plus the cost of the license.

9.2.2 Double the fee plus the cost of the certificate.

9.2.3 Double the fee plus the cost of the license.

9.2.4 Double the fee.

9.2.5 Based on two hours of inspection fee at $30.00 per
hour.
9.2.6 Triple the fee.

KEY: liquefied petroleum gas
September 7, 2006
Notice of Continuation March 30, 2006

53-7-305
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R710. Public Safety, Fire Marshal.

R710-7. Concerns Servicing Automatic Fire Suppression
Systems.

R710-7-1. Adoption of Codes.

Pursuant to Title 53, Chapter 7, Section 204, Utah Code
Annotated 1953, the Utah State Fire Prevention Board adopts
rules to provide regulation to those concerns that service
Automatic Fire Suppression Systems. These rules do not apply
to standpipe systems, deluge systems, or automatic fire sprinkler
systems.

There is adopted as part of these rules the following codes
which are incorporated by reference:

1.1 National Fire Protection Association, Standard 12,
Standard on Carbon Dioxide Extinguishing Systems, 2005
edition; N.F.P.A., Standard 12A, Halon 1301 Fire Extinguishing
Systems, 2004 edition; N.F.P.A., Standard 12B, Halon 1211
Fire Extinguishing Systems, 1990 edition; N.F.P.A., Standard
17, Standard for Dry Chemical Extinguishing Systems, 2002
edition; N.F.P.A., Standard 17A, Standard for Wet Chemical
Extinguishing Systems, 2002 edition; N.F.P.A., Standard 96,
Ventilation Control and Fire Protection of Commercial Cooking
Operations, 2004 edition; N.F.P.A., Standard 2001, Clean Agent
Fire Extinguishing Systems, 2004 edition. The definitions
contained in these pamphlets shall pertain to these regulations.

1.2 Validity

If any section, subsection, sentence, clause, or phrase, of
these rules is, for any reason, held to be unconstitutional,
contrary to statute, or exceeding the authority of the SFM, such
decision shall not affect the validity of the remaining portion of
these rules.

1.3 Systems Prohibited

No person shall market, distribute, sell, install or service
any automatic fire suppression system in this state, unless it
meets the following:

1.3.1 It complies with these rules.

1.3.2 It has been tested by, and bears the label of a testing
laboratory which is accepted by the SFM as qualified to test
automatic fire suppression systems.

1.3.3 All existing automatic fire suppression systems using
dry chemical shall be removed and replaced with a UL300 listed
system by January 1, 2006 or before that date when any of the
following occurs:

1.3.3.1 Six year internal maintenance service;

1.3.3.2 Recharge;

1.3.3.3  Hydrostatic test date as indicated on the
manufacturer date of the cylinders;

1.3.3.4 Reconfiguration of the system piping.

1.3.4 All existing wet chemical automatic fire suppression
systems not UL300 listed shall be removed, replaced or
upgraded to a UL300 listed system by January 1, 2006 or before
that date when any of the following occurs:

1.3.4.1 Six year internal maintenance service;

1.3.4.2 Recharge;

1.3.4.3 Hydrostatic test date as indicated on the
manufacturer date of the cylinders;

1.3.4.4 Reconfiguration of the system piping.

1.4 Copies of the above listed codes are on file in the
Office of Administrative Rules and the Office of the State Fire
Marshal.

R710-7-2. Definitions.

2.1 "Annual" means a period of one year or 365 days.

2.2 "Board" means Utah Fire Prevention Board.

2.3 "Branch Office" means any location, other than the
primary business location, where business license, telephone,
advertising and servicing equipment is utilized.

2.4  "Certificates of Registration" means a written
document issued by the SFM to any person for the purpose of
granting permission to such person to perform any act or acts for

which authorization is required.

2.5 "Concern" means a person, firm, corporation,
partnership, or association, licensed by the SFM.

2.6 "Employee" means those persons who work for a
licensed concern which may include but are not limited to
assigned agents and others who work on a contractual basis with
a licensee using service tags of the licensed concern.

2.7 "Hydrostatic Test" means subjecting any cylinders
requiring periodic pressure testing procedures specified in these
rules.

2.8 "Inspection Authority" means the local fire authority,
or the SFM, and their authorized representatives.

2.9 "License" means a written document issued by the
SFM authorizing a concern to engage in the business of
servicing automatic fire suppression systems.

210 "N.F.P.A" means National Fire Protection
Association.

2.11 "Recognized Testing Laboratory" means a State Fire
Marshal list of acceptable labs.

2.12 "Service" means a complete check of an automatic
fire suppression system which includes the required service
procedures set forth by a manufacturer of an approved system or
the minimum service requirements as provided as set forth in
adopted N.F.P.A. standards.

2.13 "System" means an Automatic Fire Suppression
System.

2.14 "SFM" means Utah State Fire Marshal or authorized
deputy.

2.15 "UCA" means Utah State Code Annotated, 1953 as
amended.

R710-7-3. Licensing.

3.1 License Required

No person or concern shall engage in the business of
selling, installing, servicing, repairing, testing or modifying any
automatic fire suppression system without obtaining a license
from the SFM, pursuant to these rules, expressly authorizing
such concern to perform such acts.

3.2 Type of License

3.2.1 Every license shall be identified by type. The type
of license shall be determined on the basis of the act or acts
performed by the licensee or any of the employees. Every
licensed concern shall be staffed by qualified personnel and
shall be properly equipped to perform the act or acts for the type
of license issued.

3.2.2 Licenses shall be any one, or combination of the
following:

3.2.2.1 Class H1 - A licensed concern which is engaged in
the installation, modification, service, or maintenance of
engineered and/or pre-engineered automatic fire suppression
systems.

3.2.2.2 Class H2 - A licensed concern which is engaged in
service and maintenance only of automatic fire suppression
systems to include hydrostatic testing.

3.3 Application

3.3.1 Application for a license to conduct business as an
automatic fire suppression system concern, shall be made in
writing to the SFM on forms provided by the SFM. A separate
application for license shall be made for each separate place or
business location of the applicant (branch office).

3.3.2 The application for a license to conduct business as
an automatic fire suppression system concern, shall be
accompanied with proof of public liability insurance. The
public liability insurance shall be issued by a public liability
insurance carrier showing coverage of at least $100,000 for each
incident, and $300,000 in total coverage. The licensee shall
notify the SFM within thirty days after the public liability
insurance coverage required is no longer in effect for any
reason.
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3.4 Signature of Applicant

The application shall be signed by the applicant. If the
application is made by a partnership, it shall be signed by all
partners. If the application is made by a corporation or
association other than a partnership, it shall be signed by a
principal officer.

3.5 Equipment Inspection

The applicant or licensee shall allow the SFM and any of
his authorized deputies to enter, examine, and inspect any
premises, building, room or vehicle used by the applicant in the
service of automatic fire suppression systems to determine
compliance with the provisions of these rules. The inspection
will be conducted during normal business hours, and the owner
or manager shall be given a minimum of 24 hours notice before
the appointed inspection. The equipment inspection may be
conducted on an annual basis, and consent to inspect will be
obtained. The applicant, license holder or certified employee of
the license holder, may be asked during the inspection by the
SFM or any of his deputies, to demonstrate skills or knowledge
used in servicing of automatic fire suppression systems.

3.6 Issuance and Posting of License

Following receipt of the properly completed application,
and compliance with the provisions of the statute and these
rules, the SFM shall issue a license. Every license issued
pursuant to the provisions of these rules shall be posted in a
conspicuous place on the premises of the licensed concern.

3.7 Original License and Inspection

Original licenses shall be valid for one year from the date
of application. Thereafter, each license shall be renewed
annually and renewals shall be valid for one year from issuance.
No original license will be issued until the satisfactory
completion of a materials, equipment and performance
inspection by the SFM.

3.8 Renewal License and Inspection

Application for renewal shall be made as directed by the
SFM. The failure to renew the license will cause the license to
become invalid. No renewal license will be issued until the
satisfactory completion of a materials, equipment and
performance inspection by the SFM. Beginning March 4, 2003
through February 29, 2004, renewal dates for licensed concerns
will be based upon the inspection date and valid for a one-year
period of time. Renewal license fees shall be prorated monthly,
and monthly fees already paid in that time period shall be
credited towards the renewal license fee.

3.9 Duplicate License

A duplicate license may be issued by the SFM to replace
any previously issued license, which has been lost or destroyed,
upon request.

3.10 Refusal to Renew

SFM may refuse to renew any license that is authorized,
pursuant to Section 8 of these rules. The applicant will, upon
such refusal, have the same rights as are granted by Section 8 of
these rules to an applicant for an original license which has been
denied by the SFM.

3.11 Change of Address

Every licensee shall notify the SFM, in writing, within
thirty (30) days, of any change of address or location of
business.

3.12 Under Another Name

No licensee shall conduct the licensed business under a
name other than the name or names which appears on the
license.

3.13 Hiring and Termination

Every licensed concern shall, within thirty (30) days of
employment or termination of an employee or contracted agent
shall notify the SFM of the name, address, and certification
number of that person.

3.14 Minimum Age

No license shall be issued to any person as licensee who is

under eighteen (18) years of age.

3.15 Employer Responsibility

Every concern is responsible for the acts of its employees
or assigned agents relating to installation and servicing of
automatic fire suppression systems.

3.16 Restrictive Use

No license shall constitute authorization for any licensee,
or any of the employees or contracted agents, to enter upon, or
into, any property, building, or machinery without the consent
of the owner or manager. No license shall grant authorization
to enforce the Uniform Fire Code or these rules.

3.17 Non-Transferable

No license issued pursuant to this section shall be
transferred from one concern to another.

3.18 Registration Number

Every license shall be identified by a number, delineated as
H-(number). Such number may only be transferred from one
concern to another when approved by the SFM.

3.19 Minimum Materials and Equipment Required

At each business location or vehicle of the applicant where
servicing work is performed the following minimum material
and equipment requirements shall be maintained:

3.19.1 Calibrated scales with ability to:

3.19.1.1 Weigh gas cartridges to within 1/4 ounce of
manufacturers specifications.

3.19.1.2 Weigh cylinders accurately for systems being
serviced.

3.19.2 Nitrogen Pressure Filling Equipment
3.19.2.1 Nitrogen Supply
3.19.2.2 Pressure Regulator - 750 p.s.i. minimum
3.19.2.3 Filling Adapters
3.19.3 Dry Chemical Systems
3.19.3.1 Extinguishing agents, compatible with systems
iced

3.19.3.2 Fusible links

3.19.3.3 Safety pins

3.19.34 An assortment of gaskets and "O" Rings
compatible with systems serviced

3.19.3.5 Gas cartridges as required according to
manufacture's specifications

3.19.3.6 Current reference manuals, to
manufacture's service manuals

3.19.3.7 Cocking or Lockout Tool

3.19.4 Halon and CO2 Systems

3.19.4.1 Have access to, or meet the requirements for a
U.L. approved filling station.

3.19.4.2 Have available in inventory, or have immediate
access to, detectors compatible with systems serviced.

3.19.4.3 Calibration equipment such as electrical testers
and detector testers.

3.19.4.4 Control panel components

3.19.4.5 Release valves

3.19.4.6 Current reference manuals

This list does not, however, include all items that may be
necessary in order to conduct a complete system installation,
modification or service.

3.20 Records

Accurate records shall be maintained for five years back by
the licensee of all service work performed. These records shall
be made available to the SFM, or authorized deputies, upon
request. These records shall include the following:

3.20.1 The name and address of all serviced locations

3.20.2 Type of service performed

3.20.3 Date and name of person performing the work

include

R710-7-4. Certificates of Registration.

4.1 Required Certificates of Registration

No person shall service any automatic fire suppression
system without a certificate of registration issued by the SFM
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pursuant to these rules expressly authorizing such person to
perform such acts.

4.2 Application

Application for a certificate of registration to work on
automatic fire suppression systems shall be made in writing to
the SFM on forms provided by the SFM. The application shall
be signed by the applicant.

4.3 Examination

The SFM shall require all applicants for a certificate of
registration to take and pass a written examination, which may
be supplemented by practical tests to determine the applicant's
knowledge to work on automatic fire suppression systems.
Pictured identification of the applicant for a certificate of
registration may be requested by the SFM or his deputies.
Examinations will be given according to the following schedule:

4.3.1 On the first and third Tuesdays of each month.
When holidays conflict with these days, the day immediately
following will be used. An appointment will be made to take an
examination at least 24 hours in advance of the examination
date.

4.3.2 Examinations may be given at various field locations
as deemed necessary by the SFM. Appointments for field
examinations are required.

4.4 Examination - Passing Grade

To successfully pass the written examination, the applicant
must obtain a minimum grade of seventy percent (70%) in each
portion of the examination taken.

4.5 Contents of Examination

The examination required shall include a written test of the
applicant's knowledge of the work to be performed, the
provisions of these rules, and may include an actual
demonstration of his ability to perform the acts indicated on the
application.

4.6 Right to Contest

Every person who takes an examination for a certificate of
registration shall have the right to contest the validity of
individual questions of such examination. Every contention as
to the validity of individual questions of the examination shall
be made in writing within 48 hours after taking said
examination. The decision of the SFM shall be final.

4.7 Issuance

Following receipt of the completed application, compliance
with the provisions of these rules, and the successful completion
of the required examination, the SFM shall issue a certificate of
registration.

4.8 Original and Renewal Valid Date

Original certificates of registration will be valid for one
year from the date of application. Thereafter, each certificate of
registration will be renewed annually and renewals will be valid
for one year from issuance. The failure to renew a certificate of
registration will cause the certificate of registration to become
invalid. The holder of an invalid certificate of registration shall
not perform any work on automatic fire suppression systems.

4.9 Renewal Date

Application for renewal will be made as directed by the
SFM. Beginning March 4, 2003 through February 29, 2004,
renewal dates for certification of registrations will be based
upon the license inspection date and valid for a one-year period
of time. Renewal certificate of registrations shall be prorated
monthly, and monthly fees already paid in that time period shall
be credited towards the renewal fee.

4.10 Re-examination

Every holder of a valid certificate of registration will take
a re-examination every five (5) years, from the date of original
certificate, to comply with the provisions of Section 4.3 of these
rules as follows:

4.10.1. The re-examination to comply with the provisions
of Section 4.3 of these rules shall consist of one 25 question
open book examination to be mailed to the certificate holder at

least 60 days before the renewal date.

4.10.2 The 25 question re-examination will consist of
questions that focus on changes in the last five years to the
NFPA standards, the statute, and adopted practices of concerns
noted by the Board or SFM,.

4.10.3 The certificate holder is responsible to complete the
re-examination and return it to the SFM in sufficient time to
renew.

4.10.4 The certificate holder is responsible to return to the
SFM the correct renewal fees to complete that certificate
renewal.

4.11 Refusal to Renew

The SFM may refuse to renew any certificate of
registration for the reasons that is authorized pursuant to Section
8 of these rules. The applicant will, upon such refusal, have the
same rights as are granted by Section 8 of these rules to an
applicant for an original certificate of registration which has
been denied by the SFM.

4.12 Inspection

The holder of a certificate of registration will submit such
certificate for inspection, upon request of the SFM, any
authorized deputies, or any local fire official.

4.13 Change of Address

Any change of address of any holder of a certificate of
registration will be reported by the registered person to the SFM
within thirty (30) days of such change. Such change will also
be made by the holder of the certificate of registration on the
reverse side of the certificate of registration card.

4.14 Duplicate

A duplicate certificate of registration may be issued by the
SFM to replace any previously issued certificate which has been
lost or destroyed.

4.15 Minimum Age

No certificate of registration shall be issued to any person
who is under eighteen (18) years of age.

4.16 Restrictive Use

4.16.1 No certificate of registration will constitute
authorization for any person to enter upon or into any property
or building.

4.16.2 No certificate of registration will constitute
authorization for any person to enforce any provisions of these
rules or the Uniform Fire Code.

4.16.3 Regardless of the acts authorized to be performed
by the licensed concern, only those acts for which the applicant
for a certificate of registration has qualified will be permissible
by such applicant.

4.17 Non-Transferable

Certificates of registration will not be transferable.
Individual certificates of registration will be carried by the
person to whom issued.

4.18 Limited Issuance

No certificate of registration will be issued to any person
unless that person is a licensee or an employee of a licensed
concern.

4.19 New Employees

New employees of a licensed concern may perform the
various acts while under the direct supervision of a person
holding a valid certificate of registration for a period not to
exceed forty-five (45) days from the initial date of employment.

4.20 Certificate Identification

Every certificate will be identified by a number, delineated
as HE-(number).

R710-7-5. Service Tags and Labels.

5.1 Size and Color

Tags shall be not more than five and one-half inches (5-
1/2") in height, nor less than four and one-half inches (4-1/2")
in height, and not more than three inches (3") in width, nor less
than two and one-half inches (2-1/2") in width. Tags may be
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any color except red.

5.2 Attaching Tag

One service tag will be attached to each automatic fire
suppression system in such a position as to be conveniently
inspected

5.3 Signature and Certificate Number

5.3.1 The signature and certificate of registration number
of'the person performing the work shall be signed legibly on the
service tag.

5.3.2 All information pertaining to complete date, type of
servicing, and type of system will be indicated on the tag by
perforations in the appropriate space provided.

5.4 New Tag

A new service tag will be attached to a properly functioning
system each time service is performed. A system not in
compliance shall not receive a service tag, but shall receive a
non-compliance tag as required in Section 5.8.

5.5 Tag Warning

The following wording shall be placed at the top or
reinforced ring end of every tag: "DO NOT REMOVE, BY
ORDER OF THE STATE FIRE MARSHAL".

5.6 Removal

No person shall deface, modify, alter or remove any active
service label or tag attached to or required to be attached to any
automatic fire suppression system.

5.7 Service Tag Information

All service tags shall be designed as required by the SFM.

5.8 Six Year Maintenance and Hydrostatic Test Labels

5.8.1 Six year maintenance and hydrostatic test labels will
be affixed by a heatless process. The labels will be applied only
when the system is recharged or undergoes six year maintenance
servicing or hydrostatic testing.

5.8.2 Six year maintenance and hydrostatic test labels shall
be durable to withstand the effects of weather and adverse
conditions.

5.8.3 Six year maintenance and hydrostatic test labels will
be designed as shown below:

EXAMPLE OF SIX YEAR AND HYDROSTATIC TEST
LABEL

5.9 Non-Compliance Tags

5.9.1 Non-compliance tags will be affixed to any system
failing to meet service specifications and will be placed in a
conspicuous location on that system.

5.9.2 Non-compliance tags shall be red in color.

5.9.3 A system shall receive a non-compliance tag, when
the system fails to fully comply with manufactures specifications
or these rules.

5.9.4 After placing the non-compliance tag on the system,
the service person shall notify the local fire chief or his
authorized representative. The service person shall also furnish
a copy of the service report to the authority having jurisdiction.

5.9.5 Non-compliance tags will be designed as required by
the SFM.

R710-7-6. Requirements For All Approved Systems.

6.1 Service

6.1.1 Maintenance will be conducted on extinguishing
systems at least every six months or immediately after use or
activation.

6.1.2 When fusible links are a required portion of the
system, fusible links will be replaced yearly or as required by the
manufacturer of the system.

6.1.3 Fusible links will show the date when installed by
year only.

6.1.4 Fusible links will not be used after February 1 of the
next year showing a previous years date.

6.2 Interchanging of Parts

Interchanging of parts from different manufactured systems
is prohibited. Parts shall be specifically listed and compatible

for use with the designed system.

6.3 Return of parts

All replaced parts to the system serviced will be returned
to the system owner or manager after completion of the service.
Parts that are required to be returned to the manufacturer due to
warranty are exempt.

6.4 Restricted Service

Any system requiring a hydrostatic test, will not be
serviced until such system has been subjected to, and passed, the
required test. A non-compliance tag will not be accepted to
meet the requirements of this section.

6.5 Service

At the time of installation, and during any service, all
servicing will be done in accordance with the manufacturers
instructions, adopted statutes, and these rules. Systems will be
placed and remain in an operable condition, free from defects
which may cause malfunctions. Discharge nozzles and piping
will be free of obstructions or substances.

R710-7-7. Adjudicative Proceedings.

7.1 All adjudicative proceedings performed by the agency
shall proceed informally as authorized by UCA, Sections 63-
46b-4 and 63-46b-5.

7.2 The issuance, renewal, or continued validity of a
license or certificate of registration may be denied, suspended,
or revoked, if the SFM finds that the applicant, person
employed for, or the person having authority and management
of a concern servicing automatic fire suppression systems
commits any of the following violations:

7.2.1 The person or applicant is not the real person in
interest.

722 The person or applicant provides material
misrepresentation or false statement on the application.

7.2.3 The person or applicant refuses to allow inspection
by the SFM, his duly authorized deputies.

7.2.4 The person or applicant for a license or certificate of
registration does not have the proper facilities and equipment,
to conduct the operations for which application is made.

7.2.5 The person or applicant for a certificate of
registration does not possess the qualifications of skill or
competence to conduct the operations for which application was
made, as evidenced by failure to pass the examination and
practical tests pursuant to Section 4.2 of these rules.

7.2.6 The person or applicant has been convicted of one or
more federal, state or local laws.

7.2.7 The person or applicant has been convicted of a
violation of the adopted rules or been found by a Board
administrative proceeding to have violated the adopted rules.

7.2.8 Any offense or finding of unlawful conduct, or there
is or may be, a threat to the public's health or safety if the
applicant or person were granted a license or certificate of
registration.

7.2.9 There are other factors upon which a reasonable and
prudent person would rely to determine the suitability of the
applicant or person to safely and competently engage in the
practice of servicing fire suppression systems.

7.3 A person whose license or certificate of registration is
suspended or revoked by the SFM shall have an opportunity for
a hearing before the Board if requested by that person within 20
days after receiving notice.

7.4 All adjudicative proceedings, other than criminal
prosecution, taken by the SFM to enforce the Utah Fire
Prevention and Safety Act, and these rules, shall commence in
accordance with UCA, Section 63-46b-3.

7.5 The Board shall act as the hearing authority, and shall
convene after timely notice to all parties involved. The Board
shall be the final authority on the suspension or revocation of a
license or certificate of registration.

7.6 The Board shall direct the SFM to issue a signed order
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to the parties involved giving the decision of the Board within
a reasonable time of the hearing pursuant to UCA, Section 63-
46b-5(i).

7.7 Reconsideration of the Board decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

7.8 After a period of three years from the date of
revocation, the Board shall review the submitted written
application of a person whose license or certificate of
registration has been revoked. After timely notice to all parties
involved, the Board shall convene to review the revoked persons
application, and that person shall be allowed to present
themselves and their case before the Board. After the hearing,
the Board shall direct the SFM to allow the person to complete
the licensing or certification process or shall direct that the
revocation be continued.

7.9 Judicial review of all final Board actions resulting from
informal adjudicative proceedings is available pursuant to UCA,
Section 63-46b-15.

R710-7-8. Fees.

8.1 Fee Schedule

8.1.1 Licenses (New and Renewals)

8.1.1.1 Type H1 (Marketing and Installation) . . . $300.00

If the concern currently is licensed to service portable fire
extinguishers the fee is $150.00.

8.1.1.2 Type H2 (Service Only) .......... $150.00

If the concern currently is licensed to service portable fire
extinguishers the fee is $75.00.

8.1.1.3 Branch Office License. .......... $150.00
8.1.2 Certificates of Registration (New and Renewals)
8.1.2.1 Certificate of Registration. . . ... .. $40.00

If the individual currently is certified as a portable fire
extinguisher technician the fee is $10.00

8.1.3 License Transfer.............. $50.00
8.1.4 Examinations

8.1.4.1 Initial Examination. ........... $30.00
8.1.4.2 Re-Examination.............. $30.00
8.1.4.3 Five (5) Year Examination. . .. ..... $30.00

8.2 Payment of Fees

The required fee will accompany the application for license
or certificate of registration. License or certificate of
registration fees will be refunded if the application is denied.

8.3 Late Renewal Fees

8.3.1 Any license or certificate of registration not renewed
before January 1 will be subject to an additional fee equal to
10% of the required inspection fee.

8.3.2 When a certificate of registration has expired for
more than one year, an application will be made for an original
certificate as if the application was being made for the first time.
Examinations will be re-taken with initial fees.

KEY: fire prevention, systems
September 7, 2006 53-7-204
Notice of Continuation June 11, 2002
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R850. School and Institutional Trust Lands, Administration.
R850-140. Development Property.
R850-140-100. Authorities.

This rule implements Sections 6, 8, 10 and 12 of the Utah
Enabling Act, Articles X and XX of the Utah Constitution and
Subsection 53C-1-302(1)(a) and Section 53C-4-101, which
authorize the director of the School and Institutional Trust
Lands Administration to establish rules and criteria for the
disposition of trust lands.

R850-140-200. Purpose of Development Property Rules.

This rule permits the agency to designate trust land as
development property and thereby (i) subject agency activities
in connection with such properties to this rule; and (ii) exempt
agency activities in connection with such properties from the
rules listed in R850-140-600.

R850-140-250. Definitions.

For the purposes of this rule:

1. Development property: a parcel of trust land that has
been designated a development property pursuant to the
director's determination that the parcel meets the criteria
established in R850-140-300(1).

2. Development transaction: a transaction entered into by
the agency for the purpose of generating financial returns to the
trust on a particular development property. Development
transactions include sales, exchanges, ground leases,
development leases, build-to-suit leases, joint ventures, and
other business arrangements.

R850-140-300. Designation of Development Property.

1. The director may designate a property as a development
property upon the director's determination that the following
criteria are met:

(a) The property is located in or near to either a high
growth or urban area of the State or, in more rural settings, the
property is of a character suitable for commercial, industrial,
resort, residential or other real estate development activities; and

(b) The agency has received inquiry from private parties
concerning the potential for development of the property or the
agency, after preliminary analysis, has determined that the
probable highest and best use for the property is for
development purposes; and

(c) The agency believes that it is timely and in the best
interests of the trust to consider a development transaction
involving the property.

2. The director shall maintain a listing of each property
designated as a development property. The listing shall be
available to the public and shall include the date of designation,
together with a written finding designating the property to be a
development property. If the agency fails to achieve a
transaction involving a property designated as development
property within a period of three (3) years following such
property's designation, the property shall cease to be a
development property and shall be removed from the
development listing. Properties may be redesignated as a
development property at a later time if the director finds it to be
in the best interests of the trust.

R850-140-400. Development Property Transactions.

1. The agency may solicit and reject proposals, make
offers, counter offers and otherwise negotiate freely with
interested parties in its efforts to arrange development
transactions that are in the best interests of the trust.
Development transactions will be structured according to the
circumstances of the market and the attributes of the particular
development property. In undertaking such efforts, the agency
shall consider the following criteria with regard to a proposed
development transaction:

(a) The character, reputation, financial status, credit
history and prior real estate development experience of the party
with whom the development transaction is proposed.

(b) The financial attributes of the proposed development
transaction.

(c) The legal structure of the proposed development
transaction.

(d) The potential effects of the proposed development
transaction upon nearby trust lands.

Development transactions shall result in the trust receiving
not less than fair market value for the sale, use or exchange of
the development property in question.

2. At such time as the agency determines that it is
appropriate to seek a development transaction, the agency shall
initiate an advertising program designed to effectively solicit
interested parties. Advertising may be implemented through
print media, signage, direct mail or other appropriate marketing
methods.

3. After the agency has identified an interested party with
whom to seek a development transaction and negotiated core
business terms with the interested party, the director will deliver
a summary description of the proposed development transaction
to the board.

4. Prior to completing a development transaction, the
agency shall conduct a financial analysis of the transaction. The
financial analysis shall examine whether the development
transaction provides for the return to the trust of at least fair
market value for the sale, use or exchange of the property in
question. Analysis of fair market value shall be based upon
market research, staff experience or outside appraisals, or a
combination of these factors as the agency determines necessary
based on the particular circumstances of each development
transaction.

5. Upon completion of the requirements set forth in R850-
140-400(1)-(4), a development transaction shall be presented to
the director or the board, as required by law, for final approval.
The board or the director, as appropriate, may approve or reject
a proposed transaction consistent with their fiduciary
obligations.

6. Formal contract documentation of any development
transaction shall be subject to approval by a representative of
the attorney general's office. The party with whom the trust is
negotiating a development transaction shall have no vested
rights in and to the development property in question until the
formal contract documents have been approved by the
representative of the attorney general's office, approved by the
board as appropriate, executed by the director and delivered.

7. 1If, as a result of a development transaction, a property
is improved and/or subdivided, such property shall be conveyed
or leased for consideration no less than the fair market value of
such property as improved and subdivided. The consideration
resulting from the transaction on such improved and/or
subdivided property shall be allocated between the trust and the
developing entity as provided for in the development
transaction.

R850-140-500. Amendments to Development Transactions.

When promoting, negotiating, approving and documenting
amendments to a development transaction, the agency shall
adhere to the following conditions:

(a) No amendment shall be entered into which results in
the trust receiving less than fair market value for the sale, use or
exchange of the property in question.

(b) In connection with any amendment that materially
modifies the financial terms of a development transaction, the
director shall deliver a summary description of the terms of the
proposed amendment to the members of the board.

(¢) Upon completion of the requirements set forth in
paragraph (b) above, the proposed amendment shall be
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presented to the director for final approval. Amendments to
joint ventures and other business arrangements shall require
approval by the board. The board or the director as appropriate
may approve or reject a proposed amendment to a development
transaction consistent with their fiduciary obligations.

(d) Formal contract documentation of any amendment to
a development transaction shall be subject to approval by a
representative of the attorney general's office. The party with
whom the trust is negotiating the amendment shall have no
vested rights in and to the terms of the proposed amendment
until the formal contract documents are approved by the
representative of the attorney general's office, approved by the
board as appropriate, executed by the director, and delivered.

R850-140-600. Exemption From Rules.

The agency, in connection with its activities in promoting,
negotiating, approving and documenting development
transactions, shall be subject to all rules and board policies
applicable to the agency, except the following, which shall not
be applicable:

(a) Rule 850-3. Applicant Qualifications and Application
Forms.

(b) Rule 850-4. Application Fees and Assessments.

(c) Rule 850-5. Payments, Royalties, Audits and
Assessments.

(d) Rule 850-30. Special Use Leases.

(e) Rule 850-40. Easements.

(f) Rule 850-80. Sale of Trust Lands.

(g) Rule 850-81. Right of Noncompetitive Purchase.

(h) Rule 850-82. Preference Right Sales.

(1) Rule 850-90. Land Exchanges.

KEY: development, land sale, real estate
September 16, 1996 53C-4-101(1)
Notice of Continuation September 14, 2006
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R861. Tax Commission, Administration.

R861-1A. Administrative Procedures.

R861-1A-1. Administrative Procedures Pursuant to Utah
Code Ann. Section 59-1-210.

A. Definitions as used in this rule:

1. "Agency" means the Tax Commission of the state of
Utah.

2. "Agency head" means the Tax Commission of the state
of Utah, or one or more tax commissioners.

3. "Appeal" means appeal from an order of the
Commission to an appropriate judicial authority.

4. "Commission" means the Tax Commission of the state
of Utah.

5. "Conference" means an informal meeting of a party or
parties with division heads, officers, or employees designated by
division heads and informal meetings between parties to an
adjudicative proceeding and a presiding officer.

6. "Division" means any division of the Tax Commission,
including but not restricted to the Auditing Division, Property
Tax Division, Motor Vehicle Division, Motor Vehicle Business
Administration Division, Data Processing Division, and the
Operations Division.

7. "Hearing" means a proceeding, formal or informal, at
which the parties may present evidence and arguments to the
presiding officer in relation to a particular order or rule.

8. "Officer" means an employee of the Commission in a
supervisory or responsible capacity.

9. "Order" means the final disposition by the Commission
ofany particular controversy or factual matter presented to it for
its determination.

10.  "Presiding officer" means one or more tax
commissioners, administrative law judge, hearing officer, and
other persons designated by the agency head to preside at
hearings and adjudicative proceedings.

11. "Quorum" means three or more members of the
Commission.

12. "Record" means that body of documents, transcripts,
recordings, and exhibits from a hearing submitted for review on
appeal.

13. "Rule" means an officially adopted Commission rule.

14. "Rulemaking Power" means the Commission's power
to adopt rules and to administer the laws relating to the
numerous divisions.

15.  All definitions contained in the Administrative
Procedures Act, Utah Code Ann. Section 63-46b-2 as amended,
are hereby adopted and incorporated herein.

R861-1A-2. Rulemaking Power Pursuant to Utah Code Ann.
Section 59-1-210 and 63-46a-4.

A. Policyand Scope. In accordance with the responsibility
placed upon it by law, the Commission shall enact appropriate
rules. These rules shall prescribe practices and procedures for
the Commission and other state and county officials and
agencies over which the Commission has supervisory power and
shall interpret laws the Commission is charged with
administering when such interpretation is deemed necessary and
in the public interest.

B. Preparation. In the preparation of rules the
Commission may refer to appropriate materials and consult such
parties as it deems advisable, whether or not such persons are
employees of the Commission. Drafts of proposed rules may be
submitted to the Office of the Attorney General for examination
as to legality and form.

C. Notice and Hearing. The Commission may publish, by
means of local communication, notice of'its intent to exercise its
rulemaking power in a particular area. Notice therein will be
given of a scheduled hearing or hearings not sooner than 15
days after such notice, at which hearing or hearings any party
who would be substantially affected by such exercise may

present argument in support thereof or in objection thereto.
Such notice and hearing or hearings will be instituted when the
Commission deems them to be of substantial value and in the
public interest or in accordance with Utah Code Ann. Section
63-46a-5. Such notice and hearing or hearings shall not be a
prerequisite to the validity of any rule.

D. Adoption. Rules will be adopted by the Commission
at formal meetings with a quorum present. Adopted rules will
be written and entered into the official minutes of the
Commission, which minutes are a public record available for
examination by interested members of the public at the
Commission offices. This proceeding and no other will be
necessary for validity, unless otherwise required by the
rulemaking procedures.

E. Effective Date. In accordance with Utah Code Ann.
Section 63-46a-4.

F. Publication. Copies of adopted rules will be prepared
and made available to interested parties requesting the same.
Such rules may also be published periodically in booklets and
bulletins. It shall be the policy of the Commission to provide
for publication of all new rules at the time of each compilation
of rules in the particular area. No rule, however, shall be
deemed invalid by failure to prepare copies for distribution or
to provide for publication in the manner herein described.

G. Petitions for Exercise of Rulemaking Power. The
Commission may be petitioned to exercise its power to adopt a
rule of general application. Such petition shall be submitted in
writing by any party who would be substantially and directly
affected by such rule. The Commission will have wide
discretion in this area and will exercise this rulemaking power
upon petition only when it deems that such exercise would be
of substantial value to the citizens of Utah. If the Commission
accepts such a petition, it may adopt such rule as it deems
appropriate; however, the petitioning party may submit a
proposed rule for the consideration of the Commission. If the
Commission acts favorably upon such a petition, it will adopt
and publish the rule in the manner hereinabove described, and
in addition notify the petitioner of such adoption by mail at his
last known address. If the Commission declines to act on such
petition, it will so notify the petitioning party in the same
manner.

H. Repeal and Amendment. The procedure above
described for the enactment of rules shall also be followed for
the amendment or repeal of existing rules.

R861-1A-3. Division and Prehearing Conferences Pursuant
to Utah Code Ann. Section 59-1-210 and 63-46b-1.

A. Division Conferences. Any party directly affected by
a Commission action or contemplated action may request a
conference with the supervisor or designated officer of the
division involved in relation to such action. Such request may
be either oral or written, and such conference will be conducted
in an informal manner in an effort to clarify and narrow the
issues and problems involved. The party requesting such
conference will be notified of the result of the same, either
orally or in writing, in person or through counsel, at the
conclusion of such conference or within a reasonable time
thereafter. Such conference may be held at any time prior to a
hearing, whether or not a petition for such hearing, appeal, or
other commencement of an adjudicative proceeding has been
filed.

B. Prehearing Conferences. In any matter pending before
the Tax Commission, the presiding officer may, after prior
written notice, require the parties to appear for a prehearing
conference. Such prehearing conferences may be by telephone
if the presiding officer determines that it will be more
expeditious and will not adversely affect the rights of any party.
Prehearing conferences will be for the purposes of encouraging
settlement, clarifying the issues, simplifying the evidence,
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facilitating discovery, and expediting the proceedings. In
furthering those purposes, the presiding officer may request that
the parties make proffers of proof or written prehearing
conference statements as to what they believe the evidence will
show at the hearing. After hearing such proffers of proof and
reviewing written statements, the presiding officer may then
advise the parties how he views each side of the evidence and
state how he believes the Commission may rule if evidence at
the hearing is as proffered at the prehearing conference, and then
invite the parties to see if a stipulation can be reached which
would settle the matter. If a settlement is reached by way of
stipulation, the presiding officer may sign and enter an order in
the proceeding. If a settlement is not reached, the presiding
officer shall enter an order on the prehearing conference which
clarifies the issues, simplifies the evidence, facilitates and limits
discovery, and expedites the proceedings to a reasonable extent.

R861-1A-9. Tax Commission as Board of Equalization
Pursuant to Utah Code Ann. Sections 59-2-212, 59-2-1004,
and 59-2-1006.

A. Equalization Responsibilities. The Commission will sit
as the State Board of Equalization in discharge of the
equalization responsibilities given it by law. The Commission
may sit on its own initiative to correct the valuation of property
that has been overassessed, underassessed, or nonassessed as
described in Section 59-2-212, and as a board of appeal from the
various county boards of equalization described in Section 59-2-
1004.

B. Proceedings. In all cases, appeals to the Commission
shall be scheduled for hearing pursuant to Commission rules.

C. Appeals from county boards of equalization.

1. A notice of appeal filed by the taxpayer with the auditor
pursuant to Section 59-2-1006 shall be presumed to have been
timely filed unless the county provides convincing evidence to
the contrary. In the absence of evidence of the date of mailing
of the county board of equalization decision by the county
auditor to the taxpayer, it shall be presumed that the decision
was mailed three days after the meeting of the county board of
equalization at which the decision was made.

2. If the county has not formally adopted board of
equalization rules and procedures under Section 59-2-1001 that
have been approved by the Commission, the procedures
contained in this rule must be followed.

3. An appeal from a decision of a county board must be
presented upon the same issues as were submitted to the county
board in the first instance. The Commission shall consider, but
is not limited to, the facts and evidence submitted to the county
board.

4. The county board of equalization or county hearing
officer shall prepare minutes of hearings held before them on
property tax appeals. The minutes shall constitute the record on
appeal.

a) For appeals concerning property value, the record shall
include:

(1) the name and address of the property owner;

(2) the identification number, location, and description of
the property;

(3) the value placed on the property by the assessor;

(4) the basis stated in the taxpayer's appeal;

(5) facts and issues raised in the hearing before the county
board that are not clearly evident from the assessor's records;
and

(6) the decision of the county board of equalization and
the reasons for the decision.

b) Exempt Property. With respect to a decision affecting
the exempt status of a property, the county board of equalization
shall prepare its decision in writing, stating the reasons and
statutory basis for the decision.

5. Appeals from dismissal by the county boards of

equalization.

a) Decisions by the county board of equalization are final
orders on the merits, and appeals to the Commission shall be on
the merits except for the following:

(1) dismissal for lack of jurisdiction;

(2) dismissal for lack of timeliness;

(3) dismissal for lack of evidence to support a claim for
relief.

b) On an appeal from a dismissal by a county board for the
exceptions under C.5.a), the only matter that will be reviewed
by the Commission is the dismissal itself, not the merits of the
appeal.

¢) An appeal may be dismissed for lack of jurisdiction
when the claimant limits arguments to issues not under the
jurisdiction of the county board of equalization.

6. An appeal filed with the Commission may be remanded
to the county board of equalization for further proceedings if the
Commission determines that:

a) dismissal under C.5.a)(1) or (3) was improper;

b) the taxpayer failed to exhaust all administrative
remedies at the county level; or

c¢) in the interest of administrative efficiency, the matter
can best be resolved by the county board.

7. An appeal filed with the Commission shall be remanded
to the county board of equalization for further proceedings if the
Commission determines that dismissal under C.5.a)(2) is
improper under R884-24P-66.

8. To achieve standing with the county board of
equalization and have a decision rendered on the merits of the
case, the taxpayer shall provide the following minimum
information to the county board of equalization:

a) the name and address of the property owner;

b) the identification number, location, and description of
the property;

c) the value placed on the property by the assessor;

d) the taxpayer's estimate of the fair market value of the
property; and

e) asigned statement providing evidence or documentation
that supports the taxpayer's claim for relief.

9. Ifno signed statement is attached, the county will notify
the taxpayer of the defect in the claim and permit at least ten
calendar days to cure the defect before dismissing the matter for
lack of sufficient evidence to support the claim for relief.

10. If the taxpayer appears before the county board of
equalization and fails to produce the evidence or documentation
under C.8.e), the county shall send the taxpayer a notice of
intent to dismiss, and permit the taxpayer at least 20 calendar
days to supply the evidence or documentation. If the taxpayer
fails to provide the evidence or documentation within 20 days,
the county board of equalization may dismiss the matter for lack
of evidence to support a claim for relief.

11. If the minimum information required under C.8. is
supplied and the taxpayer produces the evidence or
documentation described in the taxpayer's signed statement
under C.8.¢), the county board of equalization shall render a
decision on the merits of the case.

R861-1A-10. Miscellaneous Provisions Pursuant to Utah
Code Ann. Section 59-1-210.

A. Rights of Parties. Nothing herein shall be construed to
remove or diminish any right of any party under the
Constitution of the United States, the Constitution of the state
of Utah, or any existing law.

B. Effect of Partial Invalidation. Ifany part of these rules
be declared unconstitutional or in conflict with existing
statutory law by a court of competent jurisdiction, the remainder
shall not be affected thereby and shall continue in full force and
effect.

C. Enactment of Inconsistent Legislation. Any statute
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passed by the Utah Legislature inconsistent with these rules or
any part thereof will effect a repeal of that part of these rules
with which it is inconsistent, but of no other part.

D. Presumption of Familiarity. It will be presumed that
parties dealing with the Commission are familiar with:

1. these rules and the provisions thereof,

2. the revenue laws of the state of Utah, and

3. all rules enacted by the Commission in its
administration thereof.

R861-1A-11. Appeal of Corrective Action Order Pursuant
to Utah Code Ann. Section 59-2-704.

A. Appeal of Corrective Action Order. Any county
appealing a corrective action order issued pursuant to Section
59-2-704, shall, within 10 days of the mailing of the order,
request in writing a hearing before the Commission. The
Commission shall immediately set the time and place of the
hearing, which shall be held no later than June 30 of the tax year
to which the corrective action order applies.

B. Hearings. Hearings on corrective action order appeals
shall be conducted as formal hearings and shall be governed by
the procedures contained in these rules. If the parties are able
to stipulate to a modification of the corrective action order, and
it is evident that there is a reasonable basis for modifying the
corrective action order, an amended corrective action order may
be executed by the Commission. One or more commissioners
may preside at a hearing under this rule with the same force and
effect as if a quorum of the Commission were present.
However, a decision must be made and an order signed by a
quorum of the Commission.

C. Decisions and Orders. The Commission shall render its
decision and order no later than July 10 of the tax year to which
the corrective action order applies. Upon reaching a decision,
the Commission shall immediately notify the clerk of the county
board of equalization and the county assessor of that decision.

D. Sales Information. Access to Commission property
sales information shall be available by written agreement with
the Commission to any clerk of the county board of equalization
and county assessor appealing under this rule. All other
reasonable and necessary information shall be available upon
request, according to Commission guidelines.

E. Conflict with Other Rules. This rule supersedes all
other rules that may otherwise govern these proceedings before
the Commission.

R861-1A-12. Policies and Procedures Regarding Public
Disclosure Pursuant to Utah Code Ann. Section 59-1-210.

This rule outlines the policies and procedures of the
Commission regarding the public disclosure of and access to
documents, workpapers, decisions, and other information
prepared by the Commission under provisions of Utah Code
Ann. Section 59-1-210.

A. Property Tax Orders. Property tax orders signed by the
Commission will be mailed to the appropriately named parties
in accordance with the Commission's rules of procedure.
Property tax orders may also be made available to persons other
than the named parties upon written request to the Commission.
Nonparty requests will be subject to the following limitations.

1. If, upon consultation with the taxpayer, the Commission
determines that a particular property tax order contains
information which, if disclosed, would constitute a significant
competitive disadvantage to the taxpayer, the Commission may
either prohibit the disclosure of the order or require that
applicable information be removed from the order prior to it
being made publicly available.

2. The limitation in subsection 1. does not apply if the
taxpayer affirmatively waives protection against disclosure of
the information.

B. Other Tax Orders. Written orders signed by the

Commission relating to all tax appeals other than property tax
matters will also be mailed to the appropriately named parties in
accordance with the Commission rules of procedure. Copies of
these orders or information about them will not be provided to
any person other than the named parties except for the following
circumstances:

1. if the Commission determines that the parties have
affirmatively waived any claims to confidentiality; or

2. if the Commission determines that the orders may be
effectively sanitized through the deletion of references to the
parties, specific tax amounts, or any other information
attributable to a return filed with the Commission.

C. Imposition and Waiver of Penalty and Interest.

1. All facts surrounding the imposition of penalty and
interest charges as well as requests for waiver of penalty and
interest charges are considered confidential and will not be
disclosed to any persons other than the parties specifically
involved. These facts include the names of the involved parties,
the amount of penalty and interest, type of tax involved, amount
of the tax owed, reasons for the imposition of the penalty and
interest, and any other information relating to imposition of the
penalty and interest, except as follows:

(a) if the Commission affirmatively determines that a
finding of fraud is involved and seeks the imposition of the
appropriate fraud penalties, the Commission may make all
pertinent facts available to the public once legal action against
the parties has been commenced; or

(b) if the Commission determines that the parties have
affirmatively waived their rights to confidentiality, the
Commission will make all pertinent facts available to the public.

D. Commission Notes and Workpapers.

1. All workpapers, notes, and other material prepared by
the commissioners, as well as staff and employees of the
Commission, are to be considered confidential, and access to the
specific material is restricted to employees of the Commission
and its legal counsel only. Examples of this restricted material
include audit workpapers and notes, ad valorem appraisal
worksheets, and notes taken during hearings and deliberations.
In the case of information prepared as part of an audit, the
auditing division will, upon request, provide summary
information of the findings to the taxpayer. These items will not
be available to any person or party by discovery carried out
pursuant to these rules or the Utah Rules of Civil Procedure.

2. Relevant workpapers of the property tax division
prepared in connection with the assessment of property by the
Commission, pursuant to the provisions of Utah Code Ann.
Section 59-2-217, shall be provided to the owner of the property
to which the assessment relates, at the owner's request.

E. Reciprocal Agreements. Pursuant to Utah Code Ann.
Sections 59-7-537, 59-10-545 and 59-12-109, the Commission
may enter into individual reciprocal agreements to share specific
tax information with authorized representatives of the United
States Internal Revenue Service, tax officials of other states, and
representatives of local governments within the state of Utah;
provided, however, that no information will be provided to any
governmental entity if providing such information would violate
any statute or any agreement with the Internal Revenue Service.

F. Other Agreements. Pursuant to Utah Code Ann.
Section 59-12-109, the Commission may provide departments
and political subdivisions of the state of Utah with copies of
returns and other information required by Chapter 12 of Title
59. This information is available only in official matters and
must be requested in writing by the head of the department or
political subdivision. The request must specifically indicate the
information being sought and how the information will be used.
The Commission will respond in writing to the request and shall
impose conditions of confidentiality on the use of the
information disclosed.

G. Multistate Tax Commission. The Commission is
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authorized to share specific tax information for audit purposes
with the Multistate Tax Commission.

H. Statistical Information. The Commission authorizes the
preparation and publication of statistical information regarding
the payment and collection of state taxes. The information will
be prepared by the various divisions of the Commission and
made available after review and approval of the Commission.

I. Public Record Information. Pursuant to Utah Code Ann.
59-1-403(3)(c), the Commission may publicize the name and
other appropriate information, as contained in the public record,
concerning delinquent taxpayers, including their addresses, the
amount of money owed by tax type, as well as any legal action
taken by the Commission, including charges filed, property
seized, etc. No information will be released which is not part of
the existing public record.

R861-1A-13. Requests for Accommodation and Grievance
Procedures Pursuant to Utah Code Ann. Section 63-46a-3(2),
28 CFR 35.107 1992 edition, and 42 USC 12201.

A. Disabled individuals may request reasonable
accommodations to services, programs, or activities, or a job or
work environment in the following manner.

1. Requests shall be directed to:

Accommodations Coordinator

Utah State Tax Commission

210 North 1950 West

Salt Lake City, Utah 84134

Telephone: 801-297-3811 TDD: 801-297-3819 or relay
at711

2. Requests shall be made at least three working days prior
to any deadline by which the accommodation is needed.

3. Requests shall include the following information:

a) the individual's name and address;

b) a notation that the request is made in accordance with
the Americans with Disabilities Act;

¢) adescription of the nature and extent of the individual's
disability;

d) adescription of the service, program, activity, or job or
work environment for which an accommodation is requested;
and

e) a description of the requested accommodation if an
accommodation has been identified.

B. The accommodations coordinator shall review all
requests for accommodation with the applicable division
director and shall issue a reply within two working days.

1. The reply shall advise the individual that:

a) the requested accommodation is being supplied; or

b) the requested accommodation is not being supplied
because it would cause an undue hardship, and shall suggest
alternative accommodations. Alternative accommodations must
be described; or

¢) the request for accommodation is denied. A reason for
the denial must be included; or

d) additional time is necessary to review the request. A
projected response date must be included.

2. All denials of requests under Subsections (1)(b) and
(1)(c) shall be approved by the executive director or designee.

3. All replies shall be made in a suitable format. If the
suitable format is a format other than writing, the reply shall also
be made in writing.

C. Disabled individuals who are dissatistied with the reply
to their request for accommodation may file a request for review
with the executive director in the following manner.

1. Requests for review shall be directed to:

Executive Director

Utah State Tax Commission

210 North 1950 West

Salt Lake City, Utah 84134

Telephone: 801-297-3841 TDD: 801-297-3819 or relay

at 711

2. A request for review must be filed within 180 days of
the accommodations coordinator's reply.

3. The request for review shall include:

a) the individual's name and address;

b) the nature and extent of the individual's disability;

¢) a copy of the accommodation coordinator's reply;

d) astatement explaining why the reply to the individual's
request for accommodation was unsatisfactory;

e) a description of the accommodation desired; and

f) the signature of the individual or the individual's legal
representative.

D. The executive director shall review all requests for
review and shall issue a reply within 15 working days after
receipt of the request for review.

1. Ifunable to reach a decision within the 15 working day
period, the executive director shall notify the individual with a
disability that the decision is being delayed and the amount of
additional time necessary to reach a decision.

2. All replies shall be made in a suitable format. If the
suitable format is a format other than writing, the reply shall
also be made in writing.

E. The record of each request for review, and all written
records produced or received as part of each request for review,
shall be classified as protected under Section 63-2-304 until the
executive director issues a decision.

F. Once the executive director issues a decision, any
portions of the record that pertain to the individual's medical
condition shall remain classified as private under Section 63-2-
302 or controlled under Section 63-2-303, whichever is
appropriate. All other information gathered as part of the appeal
shall be classified as private information. Only the written
decision of the executive director shall be classified as public
information.

G. Disabled individuals who are dissatisfied with the
executive director's decision may appeal that decision to the Tax
Commission in the manner provided in Sections 63-46b-1
through 63-46b-22.

R861-1A-15. Requirement of Social Security and Federal
Identification Numbers Pursuant to Utah Code Ann. Section
59-1-210.

A. Taxpayers shall provide the Tax Commission with their
social security number or federal identification number, as
required by the Tax Commission.

B. Sole proprietor and partnership applicants shall provide
the Tax Commission with the following information for every
owner or partner of the applying entity:

1. name;

2. home address;

3. social security number and federal identification
number, as required by the Tax Commission.

C. Corporation and limited liability applicants shall
provide the Tax Commission with the following information for
every officer or managing member of the applying entity:

1. name;

2. home address; and

3. social security number and federal identification
number, as required by the Tax Commission.

D. Business trust applicants shall provide the Tax
Commission with the following information for the responsible
trustees:

1. name;

2. home address; and

3. social security number and federal identification
number, as required by the Tax Commission.

R861-1A-16. Utah State Tax Commission Management Plan
Pursuant to Utah Code Ann. Section 59-1-207.
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A. The executive director reports to the commission. The
executive director shall meet with the commission periodically
to report on the status and progress of this agreement, update the
commission on the affairs of the agency and seek policy
guidance. The chairman of the commission shall designate a
liaison of the commission to coordinate with the executive
director in the execution of this agreement.

B. The structure of the agency is as follows:

1. The Office of the Commission, including the
commissioners and the following units that report to the
commission:

a) Internal Audit;

b) Appeals;

¢) Economic and Statistical; and

d) Public Information.

2. The Office of the Executive Director, including the
executive director's staff and the following divisions that report
to the executive director:

a) Administration;

b) Taxpayer Services;

¢) Motor Vehicle;

d) Auditing;

e) Property Tax;

f) Technology Management;

g) Processing; and

h) Motor Vehicle Enforcement.

C. The commission hereby delegates full authority for the
following functions to the executive director:

1. general supervision and management of the day to day
operations and business of the agency conducted through the
Office of the Executive Director and through the divisions set
out in B.2;

2. management of the day to day relationships with the
customers of the agency;

3. all original assessments, including adjustments to audit,
assessment, and collection actions, except as provided in C.4.
and D;

4. waivers of penalty and interest or offers in compromise
agreements in amounts under $10,000, in conformance with
standards established by the commission;

5. except as provided in D.7., voluntary disclosure
agreements with companies, including multilevel marketers;

6. determination of whether a county or taxing entity has
satisfied its statutory obligations with respect to taxes and fees
administered by the Tax Commission;

7. human resource management functions, including
employee relations, final agency action on employee grievances,
and development of internal policies and procedures; and

8. administration of Title 63, Chapter 2, Government
Records Access and Management Act.

D. The executive director shall prepare and, upon approval
by the commission, implement the following actions,
agreements, and documents:

1. the agency budget;

2. the strategic plan of the agency;

3. administrative rules and bulletins;

4. waivers of penalty and interest in amounts of $10,000
or more as per the waiver of penalty and interest policy;

5. offer in compromise agreements that abate tax, penalty
and interest over $10,000 as per the offer in compromise policy;

6. stipulated or negotiated agreements that dispose of
matters on appeal; and

7. voluntary disclosure agreements that meet the following
criteria:

a) the company participating in the agreement is not
licensed in Utah and does not collect or remit Utah sales or
corporate income tax; and

b) the agreement forgives a known past tax liability of
$10,000 or more.

E. The commission shall retain authority for the following
functions:

1. rulemaking;

2. adjudicative proceedings;

3. private letter rulings issued in response to requests from
individual taxpayers for guidance on specific facts and
circumstances;

4. internal audit processes;

5. liaison with the governor's office;

a) Correspondence received from the governor's office
relating to tax policy will be directed to the Office of the
Commission for response. Correspondence received from the
governor's office that relates to operating issues of the agency
will be directed to the Office of the Executive Director for
research and appropriate action. The executive director shall
prepare a timely response for the governor with notice to the
commission as appropriate.

b) The executive director and staff may have other contact
with the governor's office upon appropriate notice to the
commission; and

6. liaison with the Legislature.

a) The commission will set legislative priorities and
communicate those priorities to the executive director.

b) Under the direction of the executive director, staff may
be assigned to assist the commission and the executive director
in monitoring legislative meetings and assisting legislators with
policy issues relating to the agency.

F. Correspondence that has been directed to the
commission or individual commissioners that relates to matters
delegated to the executive director shall be forwarded to a staff
member of the Office of the Executive Director for research and
appropriate action. A log shall be maintained of all
correspondence and periodically the executive director will
review with the commission the volume, nature, and resolution
of all correspondence from all sources.

G. The executive director's staff may occasionally act as
support staff to the commission for purposes of conducting
research or making recommendations on tax issues.

1. Official communications or assignments from the
commission or individual commissioners to the staff reporting
to the executive director shall be made through the executive
director.

2. The commissioners and the Office of the Commission
staffreserve the right to contact agency staff directly to facilitate
a collegial working environment and maintain communications
within the agency. These contacts will exclude direct
commands, specific policy implementation guidance, or human
resource administration.

H. The commission shall meet with the executive director
periodically for the purpose of exchanging information and
coordinating operations.

1. The commission shall discuss with the executive
director all policy decisions, appeal decisions or other
commission actions that affect the day to day operations of the
agency.

2. The executive director shall keep the commission
apprised of significant actions or issues arising in the course of
the daily operation of the agency.

3. When confronted with circumstances that are not
covered by established policy or by instances of real or potential
conflicts of interest, the executive director shall refer the matter
to the commission.

R861-1A-18. Allocations of Remittances Pursuant to Utah
Code Ann. Sections 59-1-210 and 59-1-705.

A. Remittances received by the commission shall be
applied first to penalty, then interest, and then to tax for the
filing period and account designated by the taxpayer.

B. If no designation for period is made, the commission
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shall allocate the remittance so as to satisfy all penalty, interest,
and tax for the oldest period before applying any excess to other
periods.

C. Fees associated with Tax Commission collection
activities shall be allocated from remittances in the manner
designated by statute. If a statute does not provide for the
manner of allocating those fees from remittances, the
commission shall apply the remittance first to the collection
activity fees, then to penalty, then interest, and then to tax for
the filing period.

R861-1A-19. Definition of Bond Pursuant to Utah Code
Ann. Section 59-1-505.

A. The bond that a taxpayer may deposit with the Tax
Commission pursuant to Section 59-1-505 shall consist of one
of the following:

1. asurety bond;

2. an assignment of savings account; or

3. an assignment of certificate of deposit.

R861-1A-20. Time of Appeal Pursuant to Utah Code Ann.
Sections 59-1-301, 59-1-501, 59-2-1007, 59-7-517,59-10-532,
59-10-533, 59-10-535, 59-12-114, 59-13-210, 63-46b-3, and
63-46b-14.

(1) A request for a hearing to correct a property tax
assessment pursuant to Section 59-2-1007 must be in writing.
The request is deemed to be timely if:

(a) itisreceived in the commission offices on or before the
close of business of the last day of the time frame provided by
statute; or

(b) the date of the postmark on the envelope or cover
indicates that the request was mailed on or before June 1.

(2) Except as provided in Subsection (3), a petition for
redetermination must be received in the commission offices no
later than 30 days from the date of a notice that creates the right
to appeal. The petition is deemed to be timely if:

(a) the petition is received in the commission offices on or
before the close of business of the last day of the 30-day period;
or

(b) the date of the postmark on the envelope or cover
indicates that the request was mailed on or before the last day of
the 30-day period.

(3) A petition for redetermination filed in accordance with
Sections 59-10-532 or 59-10-533 is deemed to be timely if:

(a) the petition is received in the commission offices on or
before the close of business of the last day of the time frame
provided by statute; or

(b) the date of the postmark on the envelope or cover
indicates that the request was mailed on or before the last day of
the time frame provided by statute.

(4) Any party adversely affected by an order of the
commission may seek judicial review within the time frame
provided by statute. Copies of the appeal shall be served upon
the commission and upon the Office of the Attorney General.

R861-1A-22. Petitions for Commencement of Adjudicative
Proceedings Pursuant to Utah Code Ann. Sections 59-1-501,
and 63-46b-3.

A. Time for Petition. Unless otherwise provided by Utah
statute, petitions for adjudicative actions shall be filed within the
time frames specified in R861-1A-20. Ifthe last day of the 30-
day period falls on a Saturday, Sunday, or legal holiday, the
period shall run until the end of the next Tax Commission
business day.

B. Contents. A petition for adjudicative action need not be
in any particular form, but shall be in writing and, in addition to
the requirements of Utah Code Ann. Section 63-46b-3, shall
contain the following:

1. name and street address and, if available, a fax number

or e-mail address of petitioner or the petitioner's representative;

2. atelephone number where the petitioning party or that
party's representative can be reached during regular business
hours;

3. petitioner's tax identification, social security number or
other relevant identification number, such as real property
parcel number or vehicle identification number;

4. particular tax or issue involved, period of alleged
liability, amount of tax in dispute, and, in the case of a property
tax issue, the lien date;

5. ifthe petition results from a letter or notice, the petition
will include the date of the letter or notice and the originating
division or officer; and

6. in the case of property tax cases, the assessed value
sought.

C. Effect of Nonconformance. The commission will not
reject a petition because of nonconformance in form or content,
but may require an amended or substitute petition meeting the
requirements of this section when such defects are present. An
amended or substitute petition must be filed within 15 days after
notice of the defect from the commission.

R861-1A-23. Designation of Adjudicative Proceedings
Pursuant to Utah Code Ann. Section 63-46b-4.

A. All matters shall be designated as formal proceedings
and set for a prehearing conference, an initial hearing, or a
scheduling conference pursuant to R861-1A-26.

B. A matter may be diverted to a mediation process
pursuant to R861-1A-32 upon agreement of the parties and the
presiding officer.

R861-1A-24. Formal Adjudicative Proceedings Pursuant to
Utah Code Ann. Sections 59-1-502.5, 63-46b-8, and 63-46b-
10.

A. At a formal proceeding, an administrative law judge
appointed by the commission or a commissioner may preside.

1. Assignment of a presiding officer to a case will be made
pursuant to agency procedures and not at the request of any
party to the appeal.

2. Once assigned, the presiding officer will preside at all
steps of the formal proceeding except as otherwise indicated in
these rules or as internal staffing requirements dictate.

B. Unless waived by the petitioner, a formal proceeding
includes an initial hearing pursuant to Section 59-1-502.5, and
may also involve a formal hearing on the record.

1. Initial Hearing.

a) An initial hearing pursuant to Section 59-1-502.5 shall
be in the form of a conference.

b) Any issue may be settled in the initial hearing, but any
party has a right to a formal hearing on matters that remain in
dispute at the conclusion of the initial hearing. As to those
matters, a party must pursue a formal hearing and final agency
action before pursuing judicial review of unsettled matters.

2. Formal Hearing on the Record.

a) Formal hearings on the record shall be conducted by a
presiding officer under 2.b) or by the commission sitting as
panel under 2.c).

b) Except as provided in 2.c., all formal hearings will be
heard by the presiding officer.

(1) Within the time period specified by statute, the
presiding officer shall sign a decision and order in accordance
with Section 63-46b-10 and forward the decision to the
Commission for automatic agency review.

(2) A quorum of the commission shall review the decision.
If a majority of the participating commissioners concur with the
decision, a statement affirming the decision shall be affixed to
the decision and signed by the concurring commissioners to
indicate that the decision represents final agency action. The
order is subject to petition for reconsideration or to judicial
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review.

(3) If, on agency review, a majority of the commissioners
disagree with the decision, the case may be remanded to the
presiding officer for further action, amended or reversed. Ifthe
presiding officer's decision is amended or reversed, the
commission shall issue its decision and order, and that decision
and order shall represent final agency action on the matter.

¢) The commission, on its own motion, upon petition by
a party to the appeal, or upon recommendation of the presiding
officer, may sit as a panel at the formal hearing on the record if
the case involves an important issue of first impression, complex
testimony and evidence, or testimony requiring a prolonged
hearing.

(1) A panel of the commission shall consist of two or more
commissioners

(2) An order issued from a hearing before a panel of
commissioners shall constitute final agency action, and it is
subject to petition for reconsideration or to judicial review.

R861-1A-26. Procedures for Formal Adjudicative
Proceedings Pursuant to Utah Code Ann. Sections 59-1-501
and 63-46b-6 through 63-46b-11.

A. Prehearing and Scheduling Conference.

1. At the conference, the parties and the presiding officer
shall:

a) establish ground rules for discovery;

b) discuss scheduling;

c) clarify other issues;

d) determine whether to divert the action to a mediation
process; and

e) determine whether the initial hearing will be waived and
whether the commission will preside as a panel at the formal
hearing on the record pursuant to R861-1A-24.

2. The prehearing and scheduling conference may be
converted to an initial hearing upon agreement of the parties.

B. Notice of Hearing. At least ten days prior to a hearing
date, the Commission shall notify the petitioning party or the
petitioning party's representative by mail, e-mail, or facsimile of
the date, time and place of any hearing or proceeding.

C. Proceedings Conducted by Telephone. Any proceeding
may be held with one or more of the parties on the telephone if
the presiding officer determines that it will be more convenient
or expeditious for one or more of the parties and does not
unfairly prejudice the rights of any party. Each party to the
proceeding is responsible for notifying the presiding officer of
the telephone number where contact can be made for purposes
of conducting the hearing.

D. Representation.

1. A party may pursue a petition without assistance of
counsel or other representation. However, a party may be
represented by legal counsel or other representation at every
stage of adjudication. Failure to obtain legal representation
shall not be grounds for complaint at a later stage in the
adjudicative proceeding or for relief on appeal from an order of
the commission.

a) Legal counsel must enter an appearance.

b) Any representative other than legal counsel must submit
a signed power of attorney authorizing the representative to act
on the party's behalf and binding the party by the
representative's action.

c¢) All documents will be directed to the party's
representative. Documents may be transmitted by facsimile
number, e-mail address or other electronic means if such
transmission does not breach confidentiality. Otherwise,
documents will be mailed to or served upon the representative's
street address as shown in the petition for agency action.

2. Any division of the commission named as party to the
proceeding may be represented by the Attorney General's Office.

E. Subpoena Power.

1. The presiding officer may issue subpoenas to secure the
attendance of witnesses or the production of evidence.

a) The party requesting the subpoena must prepare it and
submit it to the presiding officer for signature.

b) Service of the subpoena shall be made by the party
requesting it in a manner consistent with the Utah Rules of Civil
Procedure.

F. Motions.

1. Consolidation. The presiding officer has discretion to
consolidate cases when the same tax assessment, series of
assessments, or issues are involved in each, or where the fact
situations and the legal questions presented are virtually
identical.

2. Continuance. A continuance may be granted at the
discretion of the presiding officer.

3. Default. The presiding officer may enter an order of
default against a party in accordance with Section 63-46b-11.

a) The default order shall include a statement of the
grounds for default and shall be delivered to all parties by
electronic means or, if electronic transmission is unavailable, by
U.S. mail.

b) A defaulted party may seek to have the default set aside
according to procedures set forth in the Utah Rules of Civil
Procedure.

4. Ruling on Procedural Motions. Procedural motions
may be made during the hearing or by written motion.

a) Each motion shall include the grounds upon which it is
based and the relief or order sought. Copies of written motions
shall be served upon all other parties to the proceeding.

b) Upon the filing of any motion, the presiding officer
may:

(1) grant or deny the motion; or
(2) set the matter for briefing, hearing, or further
proceedings.

R861-1A-27. Discovery Pursuant to Utah Code Ann. Section
63-46b-7.

A. Discovery procedures in formal proceedings shall be
established during the prehearing and scheduling conference in
accordance with the Utah Rules of Civil Procedure and other
applicable statutory authority.

B. The party requesting information or documents may be
required to pay in advance the costs of obtaining or reproducing
such information or documents.

R861-1A-28. Evidence in Adjudicative Proceedings
Pursuant to Utah Code Ann. Sections 59-1-210, 76-8-502, 76-
8-503, 63-46b-8.

A. Except as otherwise stated in this rule, formal
proceedings shall be conducted in accordance with the Utah
Rules of Evidence, and the degree of proof in a hearing before
the commission shall be the same as in a judicial proceeding in
the state courts of Utah.

B. Every party to an adjudicative proceeding has the right
to introduce evidence. The evidence may be oral or written, real
or demonstrative, direct or circumstantial.

1. The presiding officer may admit any reliable evidence
possessing probative value which would be accepted by a
reasonably prudent person in the conduct of his affairs.

2. The presiding officer may admit hearsay evidence.
However, no decision of the commission will be based solely on
hearsay evidence.

3. If a party attempts to introduce evidence into a hearing,
and that evidence is excluded, the party may proffer the
excluded testimony or evidence to allow the reviewing judicial
authority to pass on the correctness of the ruling of exclusion on
appeal.

C. At the discretion of the presiding officer or upon
stipulation of the parties, the parties may be required to reduce
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their testimony to writing and to prefile the testimony.

1. Prefiled testimony may be placed on the record without
being read into the record if the opposing parties have had
reasonable access to the testimony before it is presented. Except
upon finding of good cause, reasonable access shall be not less
than ten working days.

2. Prefiled testimony shall have line numbers inserted at
the left margin and shall be authenticated by affidavit of the
witness.

3. The presiding officer may require the witness to present
a summary of the prefiled testimony. In that case, the witness
shall reduce the summary to writing and either file it with the
prefiled testimony or serve it on all parties within 10 days after
filing the testimony.

4. If an opposing party intends to cross-examine the
witness on prefiled testimony or the summary of prefiled
testimony, that party must file a notice of intent to cross-
examine at least 10 days prior to the date of the hearing so that
witness can be scheduled to appear or within a time frame
agreed upon by the parties.

D. The presiding officer shall rule and sign orders on
matters concerning the evidentiary and procedural conduct of
the proceeding.

E. Oral testimony at a formal hearing will be sworn. The
oath will be administered by the presiding officer or a person
designated by him. Anyone testifying falsely under oath may be
subject to prosecution for perjury in accordance with the
provisions of Sections 76-8-502 and 76-8-503.

F. Any party appearing in an adjudicative proceeding may
submit a memorandum of authorities. The presiding officer may
request a memorandum from any party if deemed necessary for
a full and informed consideration of the issues.

R861-1A-29. Agency Review and Reconsideration Pursuant
to Utah Code Ann. Section 63-46b-13.

A. Agency Review.

1. All written decisions and orders shall be submitted by
the presiding officer to the commission for agency review before
the decision or order is issued. Agency review is automatic, and
no petition is required.

B. Reconsideration. Within 20 days after the date that an
order is issued, any party may file a written request for
reconsideration alleging mistake of law or fact, or discovery of
new evidence.

1. The commission shall respond to the petition within 20
days after the date that it was received in the appeals unit to
notify the petitioner whether the reconsideration is granted or
denied.

(a) If no notice is issued within the 20-day period, the
commission's lack of action on the request shall be deemed to be
a denial and a final order.

(b) For purposes of calculating the 30 day limitation period
for pursuing judicial review, the date of the commission's order
on the reconsideration or the order of denial is the date of the
final agency action.

2. If no petition for reconsideration is made, the 30 day
limitation period for pursuing judicial review begins to run from
the date of the final agency action.

R861-1A-30. Ex Parte Communications Pursuant to Utah
Code Ann. Sections 63-46b-5 and 63-46b-8.

A. No commissioner or administrative law judge shall
make or knowingly cause to be made to any party to an appeal
any communication relevant to the merits of a matter under
appeal unless notice and an opportunity to be heard are afforded
to all parties.

B. No party shall make or knowingly cause to be made to
any commissioner or administrative law judge an ex parte
communication relevant to the merits of a matter under appeal

for the purpose of influencing the outcome of the appeal.
Discussion of procedural matters are not considered ex parte
communication relevant to the merits of the appeal.

C. A presiding officer may receive aid from staff assistants
if:

1. the assistants do not receive ex parte communications
of a type that the presiding officer is prohibited from receiving,
and,

2. in an instance where assistants present information
which augments the evidence in the record, all parties shall have
reasonable notice and opportunity to respond to that
information.

D. Any commissioner or administrative law judge who
receives an ex parte communication relevant to the merits of a
matter under appeal shall place the communication into the case
file and afford all parties an opportunity to comment on the
information.

R861-1A-31. Declaratory Orders Pursuant to Utah Code
Ann. Section 63-46b-21.

A. Aparty has standing to bring a declaratory action if that
party is directly and adversely affected or aggrieved by an
agency action within the meaning of the relevant statute. A
party with standing may petition for a declaratory order to
challenge:

1. the commission's interpretation of statutory language as
stated in an administrative rule; or

2. the commission's grant of authority under a statute.

B. The commission shall not accept a petition for
declaratory order on matters pending before the commission in
an audit assessment, refund request, collections action or other
agency action, or on matters pending before the court on judicial
review of a commission decision.

C. The commission may refuse to render a declaratory
order if the order will not completely resolve the controversy
giving rise to the proceeding or if the petitioner has other
remedies through the administrative appeals processes. The
commission's decision to accept or reject a petition for
declaratory order rests in part on the petitioner's standing to
raise the issue and on a determination that the petitioner has not
already incurred tax liability under the statutes or rules
challenged.

D. A declaratory order that invalidates all or part of an
administrative rule shall trigger the rulemaking process to
amend the rule.

R861-1A-32. Mediation Process Pursuant to Utah Code
Section 63- 46b-1.

A. Except as otherwise precluded by law, a resolution to
any matter of dispute may be pursued through mediation.

1. The parties may agree to pursue mediation any time
before the formal hearing on the record.

2. The choice of mediator and the apportionment of costs
shall be determined by agreement of the parties.

B. If mediation produces a settlement agreement, the
agreement shall be submitted to the presiding officer pursuant
to R861-1A-33.

1. The settlement agreement shall be prepared by the
parties or by the mediator, and promptly filed with the presiding
officer.

2. The settlement agreement shall be adopted by the
commission if it is not contrary to law.

3. If the mediation does not resolve all of the issues, the
parties shall prepare a stipulation that identifies the issues
resolved and the issues that remain in dispute.

4. If any issues remain unresolved, the appeal will be
scheduled for a formal hearing pursuant to R861-1A-23.

R861-1A-33. Settlement Agreements Pursuant to Utah Code
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Sections 59-1-210 and 59-1- 502.5.

A. "Settlement agreement" means a stipulation, consent
decree, settlement agreement or any other legally binding
document or representation that resolves a dispute or issue
between the parties.

B. Procedure:

1. Parties with an interest in a matter pending before a
division of the Tax Commission may submit a settlement
agreement for review and approval, whether or not a petition for
hearing has been filed.

2. Parties to an appeal pending before the commission may
submit a settlement agreement to the presiding officer for review
and approval.

3. Each settlement agreement shall be in writing and
executed by each party or each party's legal representative, if
any, and shall contain:

a) the nature of the claim being settled and any claims
remaining in dispute;

b) a proposed order for commission approval; and

c) a statement that each party has been notified of, and
allowed to participate in settlement negotiations.

4. A settlement agreement terminates the administrative
action on the issues settled before all administrative remedies
are exhausted, and, therefore, precludes judicial review of the
issues. Each settlement agreement shall contain a statement that
the agreement is binding and constitutes full resolution of all
issues agreed upon in the settlement agreement.

5. The signed agreement shall stay further proceedings on
the issues agreed upon in the settlement until the agreement is
accepted or rejected by the commission or the commission's
designee.

a) Ifapproved, the settlement agreement shall take effect
by its own terms.

b) If rejected, action on the claim shall proceed as if no
settlement agreement had been reached. Offers made during the
negotiation process will not be used as an admission against that
party in further adjudicative proceedings.

R861-1A-34. Private Letter Rulings Pursuant to Utah Code
Ann. Section 59-1-210.

A. Private letter rulings are written, informational
statements of the commission's interpretation of statutes or
administrative rules, or informational statements concerning the
application of statutes and rules to specific facts and
circumstances.

1. Private letter rulings address questions that have not
otherwise been addressed in statutes, rules, or decisions issued
by the commission.

2. The commission shall not knowingly issue a private
letter ruling on a matter pending before the commission in an
audit assessment, refund request, or other agency action, or
regarding matters that are pending before the court on judicial
review of a commission decision. Any private letter ruling
inadvertently issued on a matter pending agency or judicial
action shall be set aside until the conclusion of that action.

3. Requests for private letter rulings must be addressed to
the commission in writing. Ifthe requesting party is dissatisfied
with the ruling, that party may resubmit the request along with
new facts or information for commission review.

B. The weight afforded a private letter ruling in a
subsequent audit or administrative appeal depends upon the
degree to which the underlying facts addressed in the ruling
were adequate to allow thorough consideration of the issues and
interests involved.

C. A private letter ruling is not a final agency action.
Petitioner must use the designated appeal process to address
judiciable controversies arising from the issuance of a private
letter ruling.

1. Ifthe private letter ruling leads to a denial of a claim, an

audit assessment, or some other agency action at a divisional
level, the taxpayer must use the appeals procedures to challenge
that action within 30 days of the final division decision.

2. If the only matter at issue in the private letter ruling is
a challenge to the commission's interpretation of statutory
language or a challenge to the commission's authority under a
statute, the matter may come before the commission as a petition
for declaratory order submitted within 30 days of the date of the
ruling challenged.

R861-1A-35. Manner of Retaining Records Pursuant to
Utah Code Ann. Sections 59-1-210, 59-5-104, 59-5-204, 59-6-
104, 59-7-506, 59-8-105, 59-8a-105, 59-10-501, 59-12-111,
59-13-211, 59-13-312, 59-13-403, 59-14-303, and 59-15-105.

A. Definitions.

1. "Database Management System" means a software
system that controls, relates, retrieves, and provides accessibility
to data stored in a database.

2. "Electronic data interchange" or "EDI technology"
means the computer-to-computer exchange of business
transactions in a standardized, structured electronic format.

3. "Hard copy" means any documents, records, reports, or
other data printed on paper.

4. "Machine-sensible record" means a collection of related
information in an electronic format. Machine-sensible records
do not include hard-copy records that are created or recorded on
paper or stored in or by an imaging system such as microfilm,
microfiche, or storage-only imaging systems.

5. "Storage-only imaging system" means a system of
computer hardware and software that provides for the storage,
retention, and retrieval of documents originally created on
paper. It does not include any system, or part of a system, that
manipulates or processes any information or data contained on
the document in any manner other than to reproduce the
document in hard copy or as an optical image.

6. "Taxpayer" means the person required, under Title 59
or other statutes administered by the Tax Commission, to
collect, remit, or pay the tax or fee to the Tax Commission.

B. If a taxpayer retains records in both machine-sensible
and hard-copy formats, the taxpayer shall make the records
available to the commission in machine-sensible format upon
request by the commission.

C. Nothing in this rule shall be construed to prohibit a
taxpayer from demonstrating tax compliance with traditional
hard-copy documents or reproductions thereof, in whole or in
part, whether or not the taxpayer also has retained or has the
capability to retain records on electronic or other storage media
in accordance with this rule. However, this does not relieve the
taxpayer of the obligation to comply with B.

D. Recordkeeping requirements for machine-sensible
records.

1. Machine-sensible records used to establish tax
compliance shall contain sufficient transaction-level detail
information so that the details underlying the machine-sensible
records can be identified and made available to the commission
upon request. A taxpayer has discretion to discard duplicated
records and redundant information provided its responsibilities
under this rule are met.

2. Atthe time of an examination, the retained records must
be capable of being retrieved and converted to a standard record
format.

3. Taxpayers are not required to construct machine-
sensible records other than those created in the ordinary course
of business. A taxpayer who does not create the electronic
equivalent of a traditional paper document in the ordinary
course of business is not required to construct such a record for
tax purposes.

4. Electronic Data Interchange Requirements.

a) Where a taxpayer uses electronic data interchange
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processes and technology, the level of record detail, in
combination with other records related to the transactions, must
be equivalent to that contained in an acceptable paper record.

b) For example, the retained records should contain such
information as vendor name, invoice date, product description,
quantity purchased, price, amount of tax, indication of tax
status, and shipping detail. Codes may be used to identify some
or all of the data elements, provided that the taxpayer provides
a method that allows the commission to interpret the coded
information.

c) The taxpayer may capture the information necessary to
satisfy D.4.b) at any level within the accounting system and
need notretain the original EDI transaction records provided the
audit trail, authenticity, and integrity of the retained records can
be established. For example, a taxpayer using electronic data
interchange technology receives electronic invoices from its
suppliers. The taxpayer decides to retain the invoice data from
completed and verified EDI transactions in its accounts payable
system rather than to retain the EDI transactions themselves.
Since neither the EDI transaction nor the accounts payable
system captures information from the invoice pertaining to
product description and vendor name, i.e., they contain only
codes for that information, the taxpayer also retains other
records, such as its vendor master file and product code
description lists and makes them available to the commission.
In this example, the taxpayer need not retain its EDI transaction
for tax purposes.

5. Electronic data processing systems requirements.

a) The requirements for an electronic data processing
accounting system should be similar to that of a manual
accounting system, in that an adequately designed accounting
system should incorporate methods and records that will satisfy
the requirements of this rule.

6. Business process information.

a) Upon the request of the commission, the taxpayer shall
provide a description of the business process that created the
retained records. The description shall include the relationship
between the records and the tax documents prepared by the
taxpayer, and the measures employed to ensure the integrity of
the records.

b) The taxpayer shall be capable of demonstrating:

(1) the functions being performed as they relate to the flow
of data through the system;

(2) the internal controls used to ensure accurate and
reliable processing; and

(3) the internal controls used to prevent unauthorized
addition, alteration, or deletion of retained records.

c) The following specific documentation is required for
machine-sensible records retained pursuant to this rule:

(1) record formats or layouts;

(2) field definitions, including the meaning of all codes
used to represent information;

(3) file descriptions, e.g., data set name; and

(4) detailed charts of accounts and account descriptions.

E. Records maintenance requirements.

1. The commission recommends but does not require that
taxpayers refer to the National Archives and Record
Administration's (NARA) standards for guidance on the
maintenance and storage of electronic records, such as labeling
ofrecords, the location and security of the storage environment,
the creation of back-up copies, and the use of periodic testing to
confirm the continued integrity of the records. The NARA
standards may be found at 36 C.F.R., Section 1234,(1995).

2. The taxpayer's computer hardware or software shall
accommodate the extraction and conversion of retained
machine-sensible records.

F. Access to machine-sensible records.

1. The manner in which the commission is provided access
to machine-sensible records as required in B. may be satisfied

through a variety of means that shall take into account a
taxpayer's facts and circumstances through consultation with the
taxpayer.

2. Access will be provided in one or more of the following
manners:

a) The taxpayer may arrange to provide the commission
with the hardware, software, and personnel resources necessary
to access the machine-sensible records.

b) The taxpayer may arrange for a third party to provide
the hardware, software, and personnel resources necessary to
access the machine-sensible records.

c¢) The taxpayer may convert the machine-sensible records
to a standard record format specified by the commission,
including copies of files, on a magnetic medium that is agreed
to by the commission.

d) The taxpayer and the commission may agree on other
means of providing access to the machine-sensible records.

G. Taxpayer responsibility and discretionary authority.

1. In conjunction with meeting the requirements of D., a
taxpayer may create files solely for the use of the commission.
For example, if a data base management system is used, it is
consistent with this rule for the taxpayer to create and retain a
file that contains the transaction-level detail from the data base
management system and meets the requirements of D. The
taxpayer should document the process that created the separate
file to show the relationship between that file and the original
records.

2. A taxpayer may contract with a third party to provide
custodial or management services of the records. The contract
shall not relieve the taxpayer of its responsibilities under this
rule.

H. Alternative storage media.

1. For purposes of storage and retention, taxpayers may
convert hard-copy documents received or produced in the
normal course of business and required to be retained under this
rule to microfilm, microfiche or other storage-only imaging
systems and may discard the original hard-copy documents,
provided the conditions of this section are met. Documents that
may be stored on these media include general books of account,
journals, voucher registers, general and subsidiary ledgers, and
supporting records of details, such as sales invoices, purchase
invoices, exemption certificates, and credit memoranda.

2. Microfilm, microfiche and other storage-only imaging
systems shall meet the following requirements:

a) Documentation establishing the procedures for
converting the hard-copy documents to microfilm, microfiche,
or other storage-only imaging system must be maintained and
made available on request. This documentation shall, at a
minimum, contain a sufficient description to allow an original
document to be followed through the conversion system as well
as internal procedures established for inspection and quality
assurance.

b) Procedures must be established for the effective
identification, processing, storage, and preservation of the
stored documents and for making them available for the period
they are required to be retained.

¢) Upon request by the commission, a taxpayer must
provide facilities and equipment for reading, locating, and
reproducing any documents maintained on microfilm,
microfiche, or other storage-only imaging system.

d) When displayed on equipment or reproduced on paper,
the documents must exhibit a high degree of legibility and
readability. For this purpose, legibility is defined as the quality
of a letter or numeral that enables the observer to identify it
positively and quickly to the exclusion of all other letters or
numerals. Readability is defined as the quality of a group of
letters or numerals being recognizable as words or complete
numbers.

e) All data stored on microfilm, microfiche, or other
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storage-only imaging systems must be maintained and arranged
in a manner that permits the location of any particular record.

f) There is no substantial evidence that the microfilm,
microfiche or other storage-only imaging system lacks
authenticity or integrity.

I. Effect on hard-copy recordkeeping requirements.

1. Except as otherwise provided in this section, the
provisions of this rule do not relieve taxpayers of the
responsibility to retain hard-copy records that are created or
received in the ordinary course of business as required by
existing law and regulations. Hard-copy records may be
retained on a recordkeeping medium as provided in H.

2. Hard-copy records not produced or received in the
ordinary course of transacting business, e.g., when the taxpayer
uses electronic data interchange technology, need not be created.

3. Hard-copy records generated at the time of a transaction
using a credit or debit card must be retained unless all the details
necessary to determine correct tax liability relating to the
transaction are subsequently received and retained by the
taxpayer in accordance with this rule. These details include
those listed in D.4.a) and D.4.b).

4. Computer printouts that are created for validation,
control, or other temporary purposes need not be retained.

5. Nothing in this section shall prevent the commission
from requesting hard-copy printouts in lieu of retained machine-
sensible records at the time of examination.

R861-1A-36. Signatures Defined Pursuant to Utah Code
Ann. Sections 41-1a-209, 59-10-512, 59-12-107, 59-13-206,
and 59-13-307.

A. "TaxExpress" means the filing of tax returns and tax
payment information by telephone and Internet web site.

B. Taxpayers who file tax return information, other than
electronic funds transfers, through the Tax Commission's
TaxExpress system shall use the Tax Commission assigned
personal identification number as their signature for all tax
return information filed through that system.

C. Individuals who submit an application to renew their
vehicle registration on the Internet web site authorized by the
Tax Commission shall use the Tax Commission assigned
personal identification number included with their registration
renewal information as their signature for the renewal
application submitted over the Internet.

D. Taxpayers who use the Tax Commission authorized
Internet web site to file tax return information for tax types that
may be filed on that web site shall use the personal identification
number provided by the Tax Commission as their signature for
the tax return information filed on that web site.

E. Taxpayers who file an individual income tax return
electronically and who met the signature requirement of the
Internal Revenue Service shall be deemed to meet the signature
requirement of Section 59-10-512.

R861-1A-37. Provisions Relating to Disclosure of
Commercial Information Pursuant to Utah Code Ann.
Section 59-1-404.

(1) The provisions of this rule apply to the disclosure of
commercial information under Section 59-1-404. For disclosure
of information other than commercial information, see rule
R861-1A-12.

(2) For purposes of Section 59-1-404, "assessed value of
the property" includes any value proposed for a property.

(3) For purposes of Subsection 59-1-404(2), "disclosure"
does not include the issuance by the commission of a decision,
order, or private letter ruling containing commercial information
to a:

(a) named party of a decision or order;

(b) party requesting a private letter ruling; or

(c) designated representative of a party described in (3)(a)

or (3)(b).

(4) For purposes of Subsection 59-1-404(6), "published
decision" does not include the issuance by the commission of a
decision, order, or private letter ruling containing commercial
information to a:

(a) named party of a decision or order;

(b) party requesting a private letter ruling; or

(c) designated representative of a party described in (4)(a)
or (4)(b).

(5) Information that may be disclosed under Section 59-1-
404(3) includes:

(a) the following information related to the property's tax
exempt status:

(i) information provided on the application for property
tax exempt status;

(i) information used in the determination of whether a
property tax exemption should be granted or revoked; and

(iii) any other information related to a property's property
tax exemption;

(b) the following information related to penalty or interest
relating to property taxes that the commission or county
legislative body determines should be abated:

(i) the amount of penalty or interest that is abated,

(ii) information provided on an application or request for
abatement of penalty or interest;

(iii)  information used in the determination of the
abatement of penalty or interest; and

(iv) any other information related to the amount of penalty
or interest that is abated; and

(c) the following information related to the amount of
property tax due on property:

(i) the amount of taxes refunded or deducted as an
erroneous or illegal assessment under Section 59-2-1321;

(ii) information provided on an application or request that
property has been erroneously or illegally assessed under
Section 59-2-1321; and

(iii) any other information related to the amount of taxes
refunded or deducted under (5)(c)(i).

(6)(a) Except as provided in (6)(b), commercial
information disclosed during an action or proceeding may not
be disclosed outside the action or proceeding by any person
conducting or participating in the action or proceeding.

(b) Notwithstanding (6)(a), commercial information
contained in a decision issued by the commission may be
disclosed outside the action or proceeding if all of the parties
named in the decision agree in writing to the disclosure.

(7) The commission may disclose commercial information
in a published decision as follows.

(a) Ifthe property taxpayer that provided the commercial
information does not respond in writing to the commission
within 30 days of the decision's issuance, requesting that the
commercial information not be published and identifying the
specific commercial information the taxpayer wants protected,
the commission may publish the entire decision.

(b) Ifthe property taxpayer that provided the commercial
information indicates to the commission in writing the specific
commercial information that the taxpayer wants protected, the
commission may publish a version of the decision that contains
commercial information not identified by the taxpayer under
(M(a).

(8) The commission may share commercial information
gathered from returns and other written statements with the
federal government, any other state, any of the political
subdivisions of another state, or any political subdivision of this
state, if these political subdivisions, or the federal government
grant substantially similar privileges to this state.

R861-1A-38. Class Actions Pursuant to Utah Code Ann.
Section 59-1-304.
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A. Unless the limitations of Section 59-1-304(2) apply, the
commission may expedite the exhaustion of administrative
remedies required by individuals desiring to be included as a
member of the class.

B. Inexpediting exhaustion of administrative remedies, the
commission may take any of the following actions:

1. publish sample claim forms that provide the information
necessary to process a claim in a form that will reduce the
burden on members of the putative class and expedite
processing by the commission;

2. provide for waiver of initial hearings where requested
by any party;

3. provide for expedited rulings on motions for summary
judgment where the facts are not contested and the legal issues
have been previously determined by the commission inruling on
the case brought by class representatives. The parties may
waive oral hearing and have final orders issued based upon
information submitted in the claims and division responses;

4. consolidate the cases for hearing at the commission,
where a group of claims presents identical legal issues and it is
agreed by the parties that the resolution of the legal issues would
be dispositive of the claims;

5. designate a claim as a test or sample claim with any
rulings on that test or sample claim to be applicable to all other
similar claims, upon agreement of the claiming parties; or

6. any other action not listed in this rule if that action is
not contrary to procedures required by statute.

R861-1A-39. Penalty for Failure to File a Return Pursuant
to Utah Code Ann. Sections 10-1-405, 59-1-401, 59-12-118,
and 69-2-5.

(1)(a) Subject to Subsection (1)(b), "failure to file a tax
return,” for purposes of the penalty for failure to file a tax return
under Subsection 59-1-401(1) includes a tax return that does not
contain information necessary for the commission to make a
correct distribution of tax revenues to counties, cities, and
towns.

(b) Subsection (1)(a) applies to a tax return filed under:

(1) Chapter 12, Sales and Use Tax Act;

(i1) Title 10, Chapter 1, Part 4, Municipal
Telecommunications License Tax Act; or

(iii) Title 69, Chapter 2, Emergency Telephone Service
Law.

(2)(a) "Unpaid tax," for purposes of the penalty for failure
to file a tax return under Subsection 59-1-401(1) includes tax
remitted to the commission under Subsection (2)(b) that is:

(1) not accompanied by a tax return; or

(ii) accompanied by a tax return that is subject to the
penalty for failure to file a tax return.

(b) Subsection (2)(a) applies to a tax remitted under:

(1) Chapter 12, Sales and Use Tax Act;

(i1) Title 10, Chapter 1, Part
Telecommunications License Tax Act; or

(iii) Title 69, Chapter 2, Emergency Telephone Service
Law.

4, Municipal

R861-1A-40. Waiver of Requirement to Post Security Prior
to Judicial Review Pursuant to Utah Code Ann. Section 59-1-
611.

(1) "Post security" is as defined in Section 59-1-611.

(2)(a) A taxpayer that seeks judicial review of a final
commission determination of a deficiency may apply for a
waiver of the requirement to post security with the commission
by completing the financial statement provided by the
commission.

(b) The financial statement described in Subsection (2)(a)
shall be signed by the taxpayer under penalties of perjury.

(3) Upon review of the financial statement described in
Subsection (2), the commission shall:

(a) determine whether the taxpayer qualifies for a waiver
of the requirement to post security with the commission; or

(b) if unable to make the determination under Subsection
(3)(a) from the financial statement, request additional
information from the taxpayer as necessary to make that
determination.

KEY: developmentally disabled, grievance procedures,
taxation, disclosure requirements
September 15, 2006

Notice of Continuation April 22, 2002
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R865. Tax Commission, Auditing.
R865-19S. Sales and Use Tax.
R865-19S-1. Sales and Use Taxes Distinguished Pursuant to
Utah Code Ann. Section 59-12-103.

A. The tax imposed on amounts paid or charged for
transactions under Title 59, Chapter 12 is a:

1. sales tax, if the tax is collected and remitted by a seller
on the seller's in-state or out-of-state sales; or

2. use tax, if the tax is remitted by a purchaser.

B. The two taxes are compensating taxes, one
supplementing the other, but both cannot be applicable to the
same transaction. The rate of tax is the same.

R865-19S-2. Nature of Tax Pursuant to Utah Code Ann.
Section 59-12-103.

A. The sales and use taxes are transaction taxes imposed
upon certain retail sales and leases of tangible personal property,
as well as upon certain services.

B. The tax is not upon the articles sold or furnished, but
upon the transaction, and the purchaser is the actual taxpayer.
The vendor is charged with the duty of collecting the tax from
the purchaser and of paying the tax to the state.

R865-19S-4. Collection of Tax Pursuant to Utah Code Ann.
Section 59-12-107.

A. Aninvoice or receipt issued by a vendor shall show the
sales tax collected as a separate item on the invoice or receipt.

B. If an invoice or receipt issued by a vendor does not
show the sales tax collected as required in A., sales tax will be
assessed on the vendor based on the amount of the invoice or
receipt.

C. A vendor that collects an excess amount of sales or use
tax must either refund the excess to the purchasers from whom
the vendor collected the excess or remit the excess to the
Commission.

1. A vendor may offset an undercollection of tax on sales
against any excess tax collected in the same reporting period.

2. A vendor may not offset an underpayment of tax on the
vendor's purchases against an excess of tax collected.

R865-19S-7. Sales Tax License Pursuant to Utah Code Ann.
Section 59-12-106.

A.1. A separate sales and use tax license must be obtained
for each place of business, but where more than one place of
business is operated by the same person, one application may be
filed giving the required information about each place of
business.

2. Each license must be posted in a conspicuous place in
the place of business for which it is issued.

B. The holder of a license issued under Section 59-12-106
shall notify the commission:

1. of any change of address of the business;

2. of a change of character of the business, or

3. if the license holder ceases to do business.

C. The commission may determine that a person has
ceased to do business or has changed that person's business
address if:

1. mail is returned as undeliverable as addressed and
unable to forward;

2. the person fails to file four consecutive monthly or
quarterly sales tax returns, or two consecutive annual sales tax
returns;

3. the person fails to renew its annual business license with
the Department of Commerce; or

4. the person fails to renew its local business license.

D. Ifthe requirements of C. are met, the commission shall
notify the license holder that the license will be considered
invalid unless the license holder provides evidence within 15
days that the license should remain valid.

E. A person may request the commission to reopen a sales
and use tax license that has been determined invalid under D.

F. The holder ofa license issued under Section 59-12-106
shall be responsible for any sales and use tax, interest, and
penalties incurred under that license whether those taxes and
fees are incurred during the time the license is valid or invalid.

R865-19S-12. Filing of Returns Pursuant to Utah Code Ann.
Sections 59-12-107 and 59-12-118.

A. Every person responsible for the collection of the tax
under the act shall file a return with the Tax Commission
whether or not sales tax is due.

B. Ifthe due date for a return falls on a Saturday, Sunday,
or legal holiday, the return will be considered timely filed if it
is received on the next business day.

C. Ifareturn is transmitted through the United States mail,
a legible cancellation mark on the envelope, or the date of
registration of certification thereof by a United States post
office, is considered the date the return is filed.

D. Sales and use tax returns shall be filed and paid
monthly or quarterly with the following exceptions:

1. New businesses that expect annual sales and use tax
liability less than $1,000, shall be assigned an annual filing
status unless quarterly filing status is requested.

2.a) Businesses currently assigned a quarterly filing status,
in good standing and reporting less than $1,000 in tax for the
preceding calendar year may be changed to annual filing status.

b) The Tax Commission will notify businesses, in writing,
if their filing status is changed to annual.

3.a) Businesses assigned an annual filing status reporting
in excess of $1,000 for a calendar year, will be changed to
quarterly filing status.

b) The Tax Commission will notify businesses, in writing,
if their filing status is changed to quarterly.

E. Annual returns are due on January 31 following the
calendar year end. The Tax Commission may revoke the annual
filing status if sales tax collections are in excess of $1,000 or as
a result of delinquent payment history.

R865-195-13. Confidential Nature of Returns Pursuant to
Utah Code Ann. Section 59-12-109.

A. The returns filed are confidential and the information
contained therein will not be divulged by the Tax Commission,
its agents, clerks, or employees except in accordance with
judicial order or upon proper application of a federal, state, or
local agency. The returns will not be produced in any court
proceeding except where such proceeding directly involves
provisions of the sales tax act.

B. However, any person or his duly authorized
representative who files returns under this act may obtain copies
of the same upon proper application and presentation of proper
picture identification.

R865-19S-16. Failure to Remit Excess Tax Collection
Pursuant to Utah Code Ann. Section 59-12-107.

A. The amount paid by any vendor to the Tax Commission
with each return is the greater of:

1. the actual tax collections for the reporting period, or

2. the amount computed at the rates imposed by law
against the total taxable sales for that period.

B. Space is available on the return forms for inserting
figures and the words "excess collections," if needed.

R865-19S5-20. Basis for Reporting Tax Pursuant to Utah
Code Ann. Section 59-12-107.

A. "Total sales" means the total amount of all cash, credit,
installment, and conditional sales made during the period
covered by the return.

B. Amounts shown on returns must include the total sales
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made during the period of the returns, and the tax must be
reported and paid upon that basis.

C. Adjustments may be made and credit allowed for cash
discounts, returned goods, and bad debts that result from sales
upon which the tax has been reported and paid in full by a seller
to the Tax Commission.

1. Adjustments and credits will be allowed only if the
seller has not been reimbursed in the full amount of the tax
except as noted in C.6.a) and can establish that fact by records,
receipts or other means.

2. In no case shall the credit be greater than the sales tax
on that portion of the purchase price remaining unpaid at the
time the goods are returned, the account is charged off.

3. Anyrefund or credit given to the purchaser must include
the related sales tax.

D. Tax is based upon the original price unless adjustments
were made prior to the close of the reporting period in which the
tax upon the sale is due. If the price upon which the tax is
computed and paid is subsequently adjusted, credit may be taken
against the tax due on a subsequent return.

E. If a sales tax rate change takes place prior to the
reporting period when the seller claims the credit, the seller must
adjust the taxable amount so that the amount of tax credited
corresponds proportionally to the amount of tax originally
collected.

F. Commissions to agents are not deductible under any
conditions for purposes of tax computation.

R865-19S-22. Sales and Use Tax Records Pursuant to Utah
Code Ann. Section 59-12-111.

A. Everyretailer, lessor, lessee, and person doing business
in this state or storing, using, or otherwise consuming in this
state tangible personal property purchased from a retailer, shall
keep and preserve complete and adequate records as may be
necessary to determine the amount of' sales and use tax for which
such person or entity is liable. Unless the Tax Commission
authorizes in writing an alternative method of record keeping,
these records shall:

1. show gross receipts from sales, or rental payments from
leases, of tangible personal property or services performed in
connection with tangible personal property made in this state,
irrespective of whether the retailer regards the receipts to be
taxable or nontaxable;

2. show all deductions allowed by law and claimed in
filing returns;

3. show bills, invoices or similar evidence of all tangible
personal property purchased for sale, consumption, or lease in
this state; and

4. include the normal books of account maintained by an
ordinarily prudent business person engaged in such business,
together with supporting documents of original entry such as:
bills, receipts, invoices, and cash register tapes. All schedules
or working papers used in connection with the preparation of tax
returns must also be maintained.

B. Records may be microfilmed or microfiched. However,
microfilm reproductions of general books of account--such as
cash books, journals, voucher registers, ledgers, and like
documents--are not acceptable as original records. Where
microfilm or microfiche reproductions of supporting records are
maintained--such as sales invoices, purchase invoices, credit
memoranda and like documents--the following conditions must
be met:

1. appropriate facilities must be provided for preservation
of the films or fiche for the periods required and open to
examination,

2. microfilm rolls and microfiche must be systematically
filed, indexed, cross referenced, and labeled to show beginning
and ending numbers and to show beginning and ending
alphabetical listing of documents included,

3. upon request of the Tax Commission, the taxpayer shall
provide transcriptions of any information contained on
microfilm or microfiche which may be required for verification
of tax liability,

4. proper facilities must be provided for the ready
inspection and location of the particular records, including
machines for viewing and copying the records,

5. aposting reference must appear on each invoice. Credit
memoranda must carry a reference to the document evidencing
the original transaction. Documents necessary to support
exemptions from tax liability, such as bills of lading and
purchase orders, must be maintained in such order so as to relate
to exempt transactions claimed.

C. Any automated data processing (ADP) tax accounting
system must be capable of producing visible and legible records
for verification of taxpayer's tax liability.

1. ADP records shall provide an opportunity to trace any
transaction back to the original source or forward to a final total.
If detailed printouts are not made of transactions at the time they
are processed, the systems must have the ability to reconstruct
these transactions.

2. A general ledger with source references should be
prepared to coincide with financial reports for tax reporting
periods. In cases where subsidiary ledgers are used to support
the general ledger accounts, the subsidiary ledgers should also
be prepared periodically.

3. The audit trail should be designed so that the details
underlying the summary accounting data may be identified and
made available to the Tax Commission upon request. The
system should be so designed that supporting documents--such
as sales invoices, purchase invoices, credit memoranda, and like
documents--are readily available.

4. A description of the ADP portion of the accounting
system shall be made available. The statements and illustrations
as to the scope of operations shall be sufficiently detailed to
indicate:

(a) the application being performed;

(b) the procedures employed in each application (which,
for example, might be supported by flow charts, block diagrams
or other satisfactory description of the input or output
procedures); and

(c) the controls used to insure accurate and reliable
processing and important changes, together with their effective
dates, in order to preserve an accurate chronological record.

D. Allrecords pertaining to transactions involving sales or
use tax liability shall be preserved for a period of not less than
three years.

E. All of the foregoing records shall be made available for
examination on request by the Tax Commission or its authorized
representatives.

F. Upon failure of the taxpayer, without reasonable cause,
to substantially comply with the requirements of this rule, the
Tax Commission may:

1. Prohibit the taxpayer from introducing in any protest or
refund claim proceeding those microfilm, microfiche, ADP, or
any records which have not been prepared and maintained in
substantial compliance with the requirements of this rule.

2. Dismiss any protest or refund claim proceeding in
which the taxpayer bases its claim upon any microfilm,
microfiche, ADP, or any records which have not been prepared
and maintained in substantial compliance with the requirements
of this rule.

3. Enter such other order necessary to obtain compliance
with this rule in the future.

4. Revoke taxpayer's license upon evidence of continued
failure to comply with the requirements of this rule.

R865-19S5-23. Exemption Certificates Pursuant to Utah
Code Ann. Sections 59-12-106 and 59-12-104.
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A. Taxpayers selling tangible personal property or services
to customers exempt from sales tax are required to keep records
verifying the nontaxable status of those sales.

B. The Tax Commission will furnish samples of acceptable
exemption certificate forms on request. Stock quantities are not
furnished, but taxpayers may reproduce samples as needed in
whole or in part.

C. A seller may retain a copy of a purchase order, check,
or voucher in place of the exemption certificate as evidence of
exemption for a federal, state, or local government entity,
including public schools.

D. If a purchaser is unable to segregate tangible personal
property or services purchased for resale from tangible personal
property or services purchased for the purchaser's own
consumption, everything should be purchased tax-free. The
purchaser must then report and pay the tax on the cost of goods
or services purchased tax-free for resale that the purchaser uses
or consumes.

E. A seller may provide evidence of a sales and use tax
exemption electronically if the seller uses the standard sales and
use tax exemption form adopted by the governing board of the
agreement.

F. A seller shall obtain the same information for proof of
a claimed exemption regardless of the medium in which the
transaction occurs.

R865-19S-25. Sale of Business Pursuant to Utah Code Ann.
Section 59-12-112.

A. Every sales tax license holder who discontinues
business, is required to notify the Tax Commission immediately
and return the sales tax license for cancellation.

B. Every person discontinuing business shall retain records
for a period of three years unless a release from such provision
is obtained from the Tax Commission.

R865-19S-27. Retail Sales Defined Pursuant to Utah Code
Ann. Sections 59-12-102 and 59-12-103(1)(g).

A. The term retail sale has a broader meaning than the sale
of tangible personal property. It includes any transfers,
exchanges, or barter whether conditional or for a consideration
by a person doing business in such commodity or service, either
as a regularly organized principal endeavor or as an adjunct
thereto. The price of the service or tangible personal property,
the quantity sold, or the extent of the clientele are not factors
which determine whether or not it is a retail sale.

B. Retail sale also includes certain leases and rentals of
tangible personal property as defined in Rule R865-19S-32,
accommodations as defined in Rule R865-19S-79, services
performed on tangible personal property as defined in Rules
R865-19S-51 and R865-19S-78, services that are part of a sale
or repair, admissions as defined in Rules R865-19S-33 and
R865-19S-34, sales of meals as defined in Rules R865-19S-61
and R865-19S-62, and sales of certain public utility services.

C. A particular retail sale or portion of the selling price
may not be subject to a sales or use tax. The status of the
exemption is governed by the circumstances in each case. See
other rules for specific and general exemption definitions, Rule
R865-19S-30 for definition of sales price and Rule R865-19S-
72 covering trade-ins.

R865-19S-29. Wholesale Sale Defined Pursuant to Utah
Code Ann. Section 59-12-102.

A. "Wholesale sale" means any sale by a wholesaler,
retailer, or any other person, of tangible personal property or
services to a retailer, jobber, dealer, or another wholesaler for
resale.

1. All sales of tangible personal property or services which
enter into and become an integral or component part of tangible
personal property or product which is further manufactured or

compounded for sale, or the container or the shipping case
thereof, are wholesale sales.

2. All sales of poultry, dairy, or other livestock feed and
the components thereof and all seeds and seedlings are deemed
to be wholesale sales where the eggs, milk, meat, or other
livestock products, plants, or plant products are produced for
resale.

3. Sprays and insecticides used in the control of insect
pests, diseases, and weeds for the commercial production of
fruit, vegetables, feeds, seeds, and animal products shall be
wholesale sales. Also baling ties and twine for baling hay and
straw and fuel sold to farmers and agriculture producers for use
in heating orchards and providing power in off-highway type
farm machinery shall be wholesale sales.

B. Tangible personal property or services which are
purchased by a manufacturer or compounder which do not
become and remain an integral part of the article being
manufactured or compounded are subject to sales or use tax.

1. For example, sales to a knitting factory of machinery,
lubricating oil, pattern paper, office supplies and equipment,
laundry service, and repair labor are for consumption and are
taxable. These services and tangible personal property do not
become component parts of the manufactured products. On the
other hand, sales of wool, thread, buttons, linings, and yarns, to
such a manufacturer that do become component parts of the
products manufactured are not taxable.

C. The price of tangible personal property or services sold
or the quantity sold are not factors which determine whether or
not the sale is a wholesale sale.

D. All vendors who make wholesale sales are required to
obtain an exemption certificate from the purchaser as evidence
of the nature of the sale, as required by Rule R865-19S-23.

R865-19S5-30. Sale of a Vehicle or Vessel by a Person Not
Regularly Engaged in Business Pursuant to Utah Code Ann.
Section 59-12-104.

A. This rule provides guidance on the sale of a vehicle or
vessel by a person not regularly engaged in business for
purposes of Subsections 59-12-104(13) and (18).

B. For purposes of calculating sales and use tax on the sale
of a vehicle where no trade in was involved, the bill of sale or
other written evidence of value shall contain the names and
addresses of the purchaser and the seller, and the sales price and
vehicle identification number of the vehicle.

C. For purposes of calculating sales and use tax on the sale
of a vehicle when the seller has received a trade-in vehicle as
payment or partial payment, the bill of sale or other written
evidence of value shall contain all of the following:

1. the names and addresses of the buyer and the seller;

2. the purchase price of the vehicle;

3. the value allowed for the trade-in vehicle;

4. the net difference between the vehicle traded and the
vehicle purchased,;

5. the signature of the seller; and

6. the vehicle identification numbers of the vehicle traded
in and the vehicle purchased.

D. In the absence of a bill of sale or other written evidence
of value, the fair market value of the vehicle or vessel shall be
determined by industry accepted vehicle pricing guides.

R865-19S-31. Time and Place of Sale Pursuant to Utah
Code Ann. Section 59-12-102.

A. Ordinarily, the time and place of a sale are determined
by the contract of sale between the seller and buyer. The intent
of the parties is the governing factor in determining both time
and place of sale subject to the general law of contracts. If the
contract of sale requires the seller to deliver or ship goods to a
buyer, title to the property passes upon delivery to the place
agreed upon unless the contract of sale provides otherwise.
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R865-19S-32. Leases and Rentals Pursuant to Utah Code
Ann. Section 59-12-103.

A. The lessor shall compute sales or use tax on all amounts
received or charged in connection with a lease or rental.

B. When a lessee has the right to possession, operation, or
use of tangible personal property, the tax applies to the amount
paid pursuant to the lease agreement, regardless of the duration
of the agreement.

C. Lessors of tangible personal property shall furnish an
exemption certificate when purchasing tangible personal
property subject to the sales or use tax on rental receipts. Costs
of repairs and renovations to tangible personal property are
exempt if paid for by the lessor since it is assumed that those
costs are recovered by the lessor in his rental receipts.

D. Persons who furnish an operator with the rental
equipment and charge for the use of the equipment and
personnel are regarded as the consumers of the property leased
or rented. An example of this type of rental is the furnishing of
a crane and its operating personnel to a building erector. Sales
or use tax then applies to the purchase of the equipment by the
lessor rather than to the rental revenue.

E. Rentals to be applied on a future sale or purchase are
subject to sales or use tax.

R865-19S-33. Admissions and User Fees Pursuant to Utah
Code Ann. Sections 59-12-102 and 59-12-103.

A. "Admission" means the right or privilege to enter into
aplace. Admission includes the amount paid for the right to use
a reserved seat or any seat in an auditorium, theater, circus,
stadium, schoolhouse, meeting house, or gymnasium to view
any type of entertainment. Admission also includes the right to
use a table at a night club, hotel, or roof garden whether such
charge is designated as a cover charge, minimum charge, or any
such similar charge.

1. This applies whether the charge made for the use of the
seat, table, or similar accommodation is combined with an
admission charge to form a single charge, or is separate and
distinct from an admission charge, or is the sole charge.

B. "Annual membership dues paid to a private
organization" includes only those dues paid by members who,
directly or indirectly, establish the level of the dues.

C. "Season passes" include amounts paid to participate in
specific activities, once annual membership dues have been
paid.

D. If the original admission charge carries the right to
remain in a place, or to use a seat or table, or other similar
accommodation for a limited time only, and an additional charge
is made for an extension of such time, the extra charge is paid
for admission within the meaning of the law. Where a person or
organization acquires the sole right to use any place or the right
to dispose of all of the admissions to any place for one or more
occasions, the amount paid is not subject to the tax on
admissions. Such a transaction constitutes a rental of the entire
place and if the person or organization in turn sells admissions,
sales tax applies to amounts paid for such admissions.

E. Annual membership dues may be paid in installments
during the year.

F. Amounts paid for the following activities are not
admissions or user fees:

1. lessons, public or private;

2. sign up for amateur athletics if the activity is sponsored
by a state governmental entity, or a nonprofit corporation or
organization, the primary purpose of which, as stated in the
corporation's or organization's articles or bylaws, is the
sponsoring, promoting, and encouraging of amateur athletics;

3. sign up for participation in school activities. Sign up for
participation in school activities excludes attendance as a
spectator at school activities.

G. If amounts charged for activities listed in F. are billed

along with admissions or user fees, the amounts not subject to
the sales tax must be listed separately on the invoice in order to
remain untaxed.

R865-19S-34. Admission to Places of Amusement Pursuant
to Utah Code Ann. Section 59-12-103.

A. The phrase "place of amusement, entertainment, or
recreation” is broad in meaning but conveys the basic idea of a
definite location.

B. The amount paid for admission to such a place is
subject to the tax, even though such charge includes the right of
the purchaser to participate in some activity within the place.
For example, the sale of a ticket for a ride upon a mechanical or
self-operated device is an admission to a place of amusement.

C. Charges for admissions to swimming pools, skating
rinks, and other places of amusement are subject to tax.
Charges for towel rentals, swimming suit rentals, skate rentals,
etc., are also subject to tax. Locker rental fees are subject to
sales tax if the lockers are tangible personal property.

R865-19S-35. Residential or Commercial Use of Gas,
Electricity, Heat, Coal, Fuel Oils or Other Fuels Pursuant to
Utah Code Ann. Sections 59-12-103 and 59-12-104.

A. "Residential use" is as defined in Section 59-12-102,
and includes use in nursing homes or other similar
establishments that serve as the permanent residence for a
majority of the patients because they are unable to live
independently.

B. Explosives or material used as active ingredients in
explosive devices are not fuels.

C. If a firm has activities that are commercial and
industrial and all fuels are furnished at given locations through
single meters, the predominant use of the fuels shall determine
taxable status of the fuels.

D. Fuel oil and other fuels must be used in a combustion
process in order to qualify for the exemption from sales tax for
industrial use of fuels pursuant to Section 59-12-104.

R865-19S-37. Exempt Sales of Commercials, Audio Tapes,
and Video Tapes by or to Motion Pictures Exhibitors and
Distributors Pursuant to Utah Code Ann. Section 59-12-104.

A. The purpose of this rule is to clarify the sales tax
exemption for sales of commercials, motion picture films,
prerecorded audio program tapes or records, and prerecorded
video tapes by a producer, distributor, or studio to a motion
picture exhibitor, distributor, or commercial television or radio
broadcaster.

B. Definitions.

1. "Commercials," "audio tapes," and "video tapes" mean
tapes, films, or discs used by television or radio stations in
regular broadcasting activities but do not include blank tapes
purchased for newscasts or other similar uses by radio and
television stations.

2. "Motion picture exhibitor" means any person engaged
in the business of operating a theater or establishment in which
motion pictures are regularly exhibited to the public for a
charge.

3. "Distributor" means any person who purchases or sells
motion picture films and video tapes that are used by a
commercial television broadcaster or a motion picture exhibitor.

C. The sales tax exemption will be administered according
to the provisions of Section 59-12-104 and this rule.

nn

R865-19S5-38. Isolated and Occasional Sales Pursuant to
Utah Code Ann. Section 59-12-104.

A.1. Except as provided in A.2., sales made by officers of
a court, pursuant to court orders, are occasional sales.

2. Notwithstanding A. 1., sales made by trustees, receivers,
or assignees in connection with the liquidation or conduct of a
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regularly established place of business are not occasional sales.

3. Examples of occasional sales are those made by sheriffs
in foreclosing proceedings and sales of confiscated property.

B. If a sale is an integral part of a business the primary
function of which is not the sale of tangible personal property,
the sale is not isolated or occasional. For example, the sale of
repossessed radios or refrigerators by a finance company is not
isolated or occasional.

C.1. Except as provided in C.2., sales of vehicles required
to be titled or registered under the laws of this state are not
isolated or occasional sales.

2. Notwithstanding C.1., a transfer of a vehicle where the
ownership of the vehicle before and after the transfer is
substantially the same is an isolated or occasional sale.

D.1. Isolated or occasional sales made by persons not
regularly engaged in business are not subject to sales and use
tax.

2. For purposes of D.1., "business" refers to an enterprise
engaged in selling tangible personal property or taxable services
notwithstanding the fact that the sales may be few or infrequent.

3. The sale of an entire business to a single buyer is an
isolated or occasional sale.

a) Except as provided in D.3.b), no tax applies to the sale
of any assets that are part of a sale described in D.3.

b) Ifasale described in D.3. includes the sale of a vehicle
subject to registration, that vehicle is subject to sales and use
tax.

E. The sale of used fixtures, machinery, and equipment
items is not an occasional sale if the sale is one of a series of
sales sufficient in number, amount, and character to indicate that
the seller deals in the sale of those items.

F. Sales of items at public auctions do not qualify as
isolated or occasional sales.

G. Wholesalers, manufacturers, and processors that
primarily sell at other than retail are not making isolated or
occasional sales when they sell tangible personal property for
use or consumption.

R865-19S-40. Exchange of Agricultural Produce For
Processed Agricultural Products Pursuant to Utah Code
Ann. Section 59-12-102.

A. When a raiser or grower of agricultural products
exchanges his produce for a more finished product capable of
being made from the produce exchanged with the processor, the
more finished product is not subject to the tax within limitations
of the value of the raised produce exchanged.

R865-19S-41. Sales to The United States Government and
Its Instrumentalities Pursuant to Utah Code Ann. Sections
59-12-104 and 59-12-106.

A. Sales to the United States government are exempt if
federal law or the United States Constitution prohibits the
collection of sales or use tax.

B. Ifthe United States government pays for merchandise
or services with funds held in trust for nonexempt individuals or
organizations, sales tax must be charged.

C. Sales made directly to the United States government or
any authorized instrumentality thereof are not taxable, provided
the sale is paid for directly by the federal government. If an
employee of the federal government pays for the purchase with
his own funds and is reimbursed by the federal government, that
sale is not made to the federal government and does not qualify
for the exemption.

D. Vendors making exempt sales to the federal
government are subject to the recordkeeping requirements of
Tax Commission rule R865-19S-23.

R865-19S-42. Sales to The State of Utah and Its
Subdivisions Pursuant to Utah Code Ann. Section 59-12-104.

A. Sales made to the state of Utah, its departments and
institutions, or to its political subdivisions such as counties,
municipalities, school districts, drainage districts, irrigation
districts, and metropolitan water districts are exempt from tax if
the purchase is for use in the exercise of an essential
governmental function.

B. A sale is considered made to the state, its departments
and institutions, or to its political subdivisions if the purchase
is paid for directly by the purchasing state or local entity. If an
employee of a state or local entity pays for a purchase with his
own funds and is reimbursed by the state or local entity, that
sale is not made to the state or local entity and does not qualify
for the exemption.

C. Vendors making exempt sales to the state, its
departments and institutions, or to its political subdivisions are
subject to the recordkeeping requirements of Tax Commission
rule R865-19S-23.

R865-19S-43. Sales to or by Religious and Charitable
Institutions Pursuant to Utah Code Ann. Section 59-12-104.

A. In order to qualify for an exemption from sales tax as
a religious or charitable institution, an organization must be
recognized by the Internal Revenue Service as exempt from tax
under Section 501(c)(3) of the Internal Revenue Code.

B. Religious and charitable institutions must collect sales
tax on any sales income arising from unrelated trades or
businesses and report that sales tax to the Tax Commission
unless the sales are otherwise exempted by law.

1. The definition of the phrase "unrelated trades or
businesses" shall be the definition of that phrase in 26 U.S.C.A.
Section 513 (West Supp. 1993), which is adopted and
incorporated by reference.

C. Every institution claiming exemption from sales tax
under this rule must submit form TC-160, Application for Sales
Tax Exemption Number for Religious or Charitable Institutions,
along with any other information that form requires, to the Tax
Commission for its determination. Vendors making sales to
institutions exempt from sales tax are subject to the
requirements of Rule R865-19S-23.

R865-19S-44. Sales In Interstate Commerce Pursuant to
Utah Code Ann. Section 59-12-104.

A. Sales made in interstate commerce are not subject to the
sales tax imposed. However, the mere fact that commodities
purchased in Utah are transported beyond its boundaries is not
enough to constitute the transaction of a sale in interstate
commerce. When the commodity is delivered to the buyer in
this state, even though the buyer is not a resident of the state and
intends to transport the property to a point outside the state, the
sale is not in interstate commerce and is subject to tax.

B. Before a sale qualifies as a sale made in interstate
commerce, the following must be complied with:

1. the transaction must involve actual and physical
movement of the property sold across the state line;

2. such movement must be an essential and not an
incidental part of the sale;

3. the seller must be obligated by the express or
unavoidable implied terms of the sale, or contract to sell, to
make physical delivery of the property across a state boundary
line to the buyer;

C. Where delivery is made by the seller to a common
carrier for transportation to the buyer outside the state of Utah,
the common carrier is deemed to be the agent of the vendor for
the purposes of this section regardless of who is responsible for
the payment of the freight charges.

D. If property is ordered for delivery in Utah from a
person or corporation doing business in Utah, the sale is taxable
even though the merchandise is shipped from outside the state
to the seller or directly to the buyer.
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R865-19S-48. Sales Tax Exemption For Coverings and
Containers Pursuant to Utah Code Ann. Section 59-12-104.

A. Sales of containers, labels, bags, shipping cases, and
casings are taxable when:

1. sold to the final user or consumer;

2. sold to a manufacturer, processor, wholesaler, or retailer
for use as a returnable container that is ordinarily returned to
and reused by the manufacturer, processor, wholesaler, or
retailer for storing or transporting their product; or

3. sold for internal transportation or accounting control
purposes.

B. Returnable containers may include water bottles,
carboys, drums, beer kegs for draft beer, dairy product
containers, and gas cylinders.

1. Labels used for accounting, pricing, or other control
purposes are also subject to tax.

C. For the purpose of this rule, soft drink bottles and
similar containers that are ultimately destroyed or retained by
the final user or consumer are not considered returnable and are
exempt from the tax when purchased by the processor.

D. When tangible personal property sold in containers, for
example soft drinks, is assessed a deposit or other container
charge, that charge is subject to the tax. Upon refund of this
charge, the retailer may take credit on a sales tax return if the tax
is refunded to the customer.

R865-19S-49. Sales to and by Farmers and Other
Agricultural Producers Pursuant to Utah Code Ann. Section
59-12-104.

A. 1. For purposes of the sales and use tax exemption for
tangible personal property used or consumed primarily and
directly in farming operations, a person is engaged in "farming
operations" if that person may deduct farm related expenses
under Sections 162 or 212, Internal Revenue Code.

2. To determine whether a person may deduct farm related
expenses under Sections 162 or 212 of the Internal Revenue
Code, the commission shall consider Treas. Reg. Sections
1.183-1 and 1.183-2.

B. The purchase of feed, medicine, and veterinary supplies
by a farmer or other agricultural producer qualify for the sales
and use tax exemption for tangible personal property used or
consumed primarily and directly in farming operations if the
feed, medicine, or veterinary supplies are used:

1. to produce or care for agricultural products that are for
sale;

2. to feed or care for working dogs and working horses in
agricultural use;

3. to feed or care for animals that are marketed.

C. Fur-bearing animals that are kept for breeding or for
their products are agricultural products.

D. A vendor making sales to a farmer or other agricultural
producer is liable for the tax unless that vendor obtains from the
purchaser a certificate as set forth in Rule R865-19S-23.

E. Poultry, eggs, and dairy products are not seasonal
products for purposes of the sales and use tax exemption for the
exclusive sale of locally grown seasonal crops, seedling plants,
or garden, farm, or other agricultural produce sold by a producer
during the harvest season.

R865-19S-50. Florists Pursuant to Utah Code Ann. Sections
59-12-103 and 59-12-104.

A. Flowers, trees, bouquets, plants, and other similar items
of tangible personal property are agricultural products and are,
therefore, subject to the rules concerning the sale of those
products as set forth in Rule R865-19S-49.

B. Where florists conduct transactions through a florist
telegraphic delivery association, the following rules apply in
computation of tax liability:

1. the florist must collect tax from the customer if the

flower order is telegraphed to a second florist in Utah;

2. if a Utah florist receives an order pursuant to which he
gives telegraphic instructions outside Utah, the Utah florist must
collect tax from his customer upon the total charges;

3. if a Utah florist receives telegraphic instructions from
a florist either within or outside of Utah for the delivery of
flowers, the receiving vendor is not liable for the tax. In this
instance, if the order originated in Utah, the tax is due from and
payable by the Utah florist who first received the order.

R865-19S-51. Fabrication Labor in Connection With Retail
Sales of Tangible Personal Property Pursuant to Utah Code
Ann. Section 59-12-103.

A. The amount charged for fabrication that is part of the
process of creating a finished article of tangible personal
property must be included in the amount upon which tax is
collected. This type of labor and service charge may not be
deducted from the selling price used for taxation purposes even
though billed separately to the consumer and regardless of
whether the articles are commonly carried in stock or made up
on special order.

B. Casting, forging, cutting, drilling, heat treating,
surfacing, machining, constructing, and assembling are
examples of steps in the process resulting in the creation or
production of a finished article.

C. Sale of tangible personal property that is attached to
real property, but remains personal property, is subject to sales
tax on the retail selling price of the personal property, unless the
tangible personal property attached to the real property is
exempt from sales and use tax under Section 59-12-104.

D. This rule primarily covers manufacturing and
assembling labor. Other rules deal with other types of labor and
should be referred to whenever necessary.

R865-19S-53. Sale by Finance Companies Pursuant to Utah
Code Ann. Section 59-12-102.

A. Sales of tangible personal property acquired by
repossession or foreclosure are subject to tax. Persons making
such sales must secure a license and collect and remit tax on the
sales made.

R865-195-54. Governmental Exemption Pursuant to Utah
Code Ann. Section 59-12-104.

A. Tax does not apply to sales to the state of Utah, or to
any political subdivision of the state, where such property is for
use in the exercise of an essential governmental function. Also,
certain sales are not taxed because of federal law or the United
States Constitution.

B. Sales to the following state and federal agencies,
institutions, and instrumentalities are exempt:

. federal agencies and instrumentalities

. state institutions and departments

. counties

. municipalities

school districts, public schools

. special taxing districts

. federal land banks

. federal reserve banks

. activity funds within the armed services

10. post exchanges

11. Federally chartered credit unions

C. The following are taxable:

1. national banks

2. federal building and loan associations

3. joint stock land banks

4. state banks (whether or not members of the Federal
Reserve System)

5. state building and loan associations

6. private irrigation companies

e R N
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7. rural electrification projects

8. sales to officers or
instrumentalities

D. No sales tax immunity exists solely by virtue of the fact
that the sale was made on federal property.

E. Sales made by governmental units are subject to sales

employees of exempt

tax.

R865-19S-56. Sales by Employers to Employees Pursuant to
Utah Code Ann. Section 59-12-102.

A. Sales to employees are subject to tax on the amount
charged for goods and taxable services. If tangible personal
property is given to employees with no charge, the employer is
deemed to be the consumer and must pay tax on his cost of the
merchandise. Examples of this type of transaction are meals
furnished to waitresses and other employees, contest prizes
given to salesmen, merchandise bonuses given to clerks, and
similar items given away.

R865-19S-57. Ice Pursuant to Utah Code Ann. Sections 59-
12-102 and 59-12-103.

A. In general, sales of ice to be used by the purchaser for
refrigeration or cooling purposes are taxable. Sales to
restaurants, taverns, or the like to be placed in drinks consumed
by customers at the place of business are sales for resale and are
not taxable.

B. Where ice is sold in fulfillment of a contract for icing
or reicing property in transit by railroads or other freight lines,
the entire amount of the sale is taxable, and no deduction for
services is allowed.

R865-19S-58. Materials and Supplies Sold to Owners,
Contractors and Repairmen of Real Property Pursuant to
Utah Code Ann. Sections 59-12-102 and 59-12-103.

A. Sales of construction materials and other items of
tangible personal property to real property contractors and
repairmen of real property are generally subject to tax if the
contractor or repairman converts the materials or items to real
property.

1. "Construction materials" include items of tangible
personal property such as lumber, bricks, nails and cement that
are used to construct buildings, structures or improvements on
the land and typically lose their separate identity as personal
property once incorporated into the real property.

2. Fixtures or other items of tangible personal property
such as furnaces, built-in air conditioning systems, built-in
appliances, or other items that are appurtenant to or incorporated
into real property and that become an integral part of a real
property improvement are treated as construction materials for
purposes of this rule.

B. The sale of real property is not subject to sales tax, nor
is the labor performed on real property. For example, the sale
of a completed home or building is not subject to the tax, but
sales of materials and supplies to contractors for use in building
the home or building are taxable transactions as sales to final
consumers.

1. The contractor or repairman who converts the personal
property to real property is the consumer of tangible personal
property regardless of the type of contract entered into--whether
it is a lump sum, time and material, or a cost-plus contract.

2. Except as otherwise provided in B.4, the contractor or
repairman who converts the construction materials, fixtures or
other items to real property is the consumer of the personal
property whether the contract is performed for an individual, a
religious or charitable institution, or a government entity.

3. Sales of construction materials or fixtures made to
religious or charitable institutions are exempt only if the items
are sold as tangible personal property.

4. Sales of materials are considered made to religious or

charitable institutions and, therefore, exempt from sales tax, if:

a) thereligious or charitable institution makes payment for
the materials directly to the vendor; or

b) the materials are purchased on behalf of the religious or
charitable institution.

(i) Materials are purchased on behalf of the religious or
charitable institution if the materials are clearly identified and
segregated and installed or converted to real property owned by
the religious or charitable institution.

5. Purchases not made pursuant to B.4. are assumed to
have been made by the contractor and are subject to sales tax.

C. If the contractor or repairman purchases all materials
and supplies from vendors who collect the Utah tax, no sales tax
license is required unless the contractor makes direct sales of
tangible personal property in addition to the work on real
property.

1. If direct sales are made, the contractor shall obtain a
sales tax license and collect tax on all sales of tangible personal
property to final consumers.

2. The contractor must accrue and remit tax on all
merchandise bought tax-free and converted to real property.
Books and records must be kept to account for both material
sold and material consumed.

D. This rule does not apply to contracts where the retailer
sells and installs personal property that does not become part of
the real property. Examples of items that remain tangible
personal property even when attached to real property are:

1. moveable items that are attached to real property merely
for stability or for an obvious temporary purpose;

2. manufacturing equipment and machinery and essential
accessories appurtenant to the manufacturing equipment and
machinery; and

3. items installed for the benefit of the trade or business
conducted on the property that are affixed in a manner that
facilitates removal without substantial damage to the real
property or to the item itself.

R865-19S-59. Sales of Materials and Services to Repairmen
Pursuant to Utah Code Ann. Section 59-12-103.

A. Sales of tangible personal property and services to
persons engaged in repairing or renovating tangible personal
property are for resale, provided the tangible personal property
or service becomes a component part of the repair or renovation
sold. For example, paint sold to a body and fender shop and
used to paint an automobile is exempt from sales tax since it
becomes a component part of the repair work.

1. Sandpaper, masking tape, and similar supplies are
subject to sales tax when sold to a repairman since these items
are consumed by the repairman rather than being sold to his
customer as an ingredient part of the repair job. These items
shall be taxed at the time of sale if it is known that they are to be
consumed. However, if this is not determinable at the time of
sale, these items should be purchased tax free, as set forth in
Rule R865-19S-23 and sales tax reported on the repairman's
sales tax return covering the period during which consumption
takes place.

R865-19S-60. Sales of Machinery, Fixtures and Supplies to
Manufacturers, Businessmen and Others Pursuant to Utah
Code Ann. Section 59-12-103.

A. Unless specifically exempted by statute, sales of
machinery, tools, equipment, and supplies to a manufacturer or
producer are taxable.

B. Sales of furniture, supplies, stationery, equipment,
appliances, tools, and instruments to stores, shops, businesses,
establishments, offices, and professional people for use in
carrying on their business and professional activities are taxable.

C. Sales of trade fixtures to a business owner are taxable
as sales of tangible personal property even if the fixtures are
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temporarily attached to real property.

1. Trade fixtures are items of tangible personal property
used for the benefit of the business conducted on the property.

2. Trade fixtures tend to be transient in nature in that the
fixtures installed in a commercial building may vary from one
tenant to the next without substantial alteration of the building,
and the building itself is readily adaptable to multiple uses.

3. Examples of trade fixtures include cases, shelves and
racks used to store or display merchandise.

D. Sales described in A. through C. of this rule are sales to
final buyers or ultimate consumers and therefore not sales for
resale.

R865-19S-61. Meals Furnished Pursuant to Utah Code Ann.
Sections 59-12-103 and 59-12-104.

A. The following definitions apply to the sales and use tax
exemption authorized under Section 59-12-104 for inpatient
meals provided at a medical facility or nursing facility.

1. "Medical facility" means a facility:

a) described in SIC codes 8062 through 8069 of the 1987
Standard Industrial Classification Manual of the federal
Executive Office of the President, Office of Management and
Budget; and

b) licensed under Section 26-21-8.

2. "Nursing facility" means a facility:

a) described in SIC codes 8051 through 8059 of the 1987
Standard Industrial Classification Manual of the federal
Executive Office of the President, Office of Management and
Budget; and

b) licensed under Section 26-21-8.

B. The following definition applies to the sales and use tax
exemption authorized under Section 59-12-104 for sales of
meals served by an institution of higher education.

1. "Student meal plan" means an arrangement:

a) between an institution of higher education and a
student;

b) available only to a student;

¢) whose duration is the entire term, semester, or similar
unit of study;

d) paid in advance of the term, semester, or similar unit of
study; and

e) providing for specified meals at eating facilities of the
institution of higher education.

C. Except as provided in Section 59-12-104, sales and use
tax is imposed upon the amount paid for meals furnished by any
restaurant, cafeteria, eating house, hotel, drug store, diner,
private club, boarding house, or other place, regardless of
whether meals are regularly served to the public.

D. Ingredients that become a component part of meals
subject to tax are construed to be purchased for resale, and as
such the purchase of those ingredients is exempt from sales and
use tax.

E. Where a meal is given away on a complementary basis,
the provider of the meal is considered to be the consumer of the
items used in preparing the meal.

F. Meals served by religious or charitable institutions and
institutions of higher education are not available to the general
public if:

1. access to the restaurant, cafeteria, or other facility is
restricted to:

a) in the case of a religious or charitable institution:

(1) employees of the institution;

(2) volunteers of the institution;

(3) guests of the institution; and

(4) other individuals that constitute a limited class of
people; or

b) in the case of an institution of higher education:

(1) students of the institution;

(2) employees of the institution;

(3) guests of the institution; and

(4) other individuals that constitute a limited class of
people; and

2. the restricted access is enforced.

G. Sales of meals at occasional church or charity bazaars
or fund raisers, and other similar functions are considered
isolated and occasional sales and therefore exempt from sales
and use tax.

R865-19S-62. Meal Tickets, Coupon Books, and
Merchandise Cards Pursuant to Utah Code Ann. Section 59-
12-103.

A. Meal tickets, coupon books, or merchandise cards sold
by persons engaged in selling taxable commodities or services
are taxable, and the tax shall be billed or collected on the selling
price at the time the tickets, books, or cards are sold. Tax is to
be added at the subsequent selection and delivery of the
merchandise or services if an additional charge is made.

R865-19S5-63. Sales of Memorial Markers Pursuant to Utah
Code Ann. Section 59-12-103.

A. Sales of tombstones and grave markers, which are
embedded in sod or a concrete foundation, are considered to be
improvements to real property. If the seller furnishes and
installs the marker, tax applies to his cost of the marker and to
his cost of installation material. Ifthe seller does not install the
marker, the transaction is a sale of tangible personal property
and the seller must collect tax on the full selling price, including
cutting, shaping, lettering, and polishing.

R865-19S-64.  Morticians, Undertakers and Funeral
Directors Pursuant to Utah Code Ann. Section 59-12-103.

A. Morticians, undertakers, and funeral directors make
taxable sales of caskets, vaults, clothing, etc. They also render
nontaxable services to their patrons. Their purchase of
antiseptics, cosmetics, embalming fluids, and other chemicals
used in rendering professional services is taxable.

B. Ifthe books are kept in such a manner as to reflect the
sales of tangible personal property separate from the services
rendered, the tax attaches only to the sale of tangible personal
property. If no separation is made of the tangible personal
property and the services rendered, the sales tax is collected
upon one-half of the total price of a standard funeral service.
This includes the casket, professional services, care of remains,
funeral coach, floral car, use of funeral car, use of funeral
chapel, and the securing of permits.

1. Clothing, an outside grave vault, and other tangible
personal property furnished in addition to the casket must be
billed separately and the sales tax collected thereon.

R865-19S-65. Newspapers Pursuant to Utah Code Ann.
Section 59-12-103.

A. "Newspaper" means a publication that appears to be a
newspaper in the general or common sense. In addition, the
publication:

1. must be published at short intervals, daily, or weekly;

2. must not, when its successive issues are put together,
constitute a book;

3. must be intended for circulation among the general
public; and

4. must contain matters of general interest and report on
current events.

B. Purchases of tangible personal property by a newspaper
publisher are subject to sales and use tax if the property will be
used or consumed in the printing or distribution of the
newspaper.

C. A newspaper publisher may purchase tax free for resale
any tangible personal property that becomes a component part
of the newspaper.
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1. Examples of tangible personal property that becomes a
component part of the newspaper include newsprint, ink,
staples, plastic or paper protective coverings, and rubber bands
distributed with the newspaper.

D. Purchases of advertising inserts that will be distributed
with a newspaper are exempt from sales and use tax if the inserts
are identified with the name and date of distribution of the
newspaper. The identification may include a multiple listing of
all newspapers that will carry the insert and the corresponding
distribution dates.

1. Advertising inserts that are not identified as provided in
D. are exempt from sales and use tax if the newspaper maintains
a log at its place of business that lists by date and name the
inserts included in each publication. The log may reflect all
inserts or only the inserts not otherwise identified with the
newspaper in accordance with D.

R865-19S-66. Optometrists, Opticians, and
Ophthalmologists Pursuant to Utah Code Ann. Section 59-
12-103.

A. Optometrists and ophthalmologists are deemed to be
persons engaged primarily in rendering personal services. These
services consist of the examination and treatment of eyes.
Glasses, contact lenses, or other tangible personal property such
as sunglasses, or cleaning solutions sold by optometrists and
ophthalmologists are taxable and tax must be collected from the
patient or buyer. Invoices or receipts must show the charges for
personal services separate from the charges for tangible personal
property and the sales tax thereon. If an optometrist or
ophthalmologist does not provide separate charges for personal
services and sales of tangible personal property, sales tax shall
be charged on the entire amount.

B. All sales of tangible personal property to optometrists
or ophthalmologists for use or consumption in connection with
their services are subject to sales or use tax.

C. Opticians are makers of or dealers in optical items and
instruments and fill prescriptions written by optometrists and
ophthalmologists. Opticians are engaged in the business of
selling tangible personal property and personal services
rendered by them are considered as merely incidental thereto.
Opticians are required to collect the sales tax on all their sales
of tangible personal property.

R865-19S-68. Premiums, Gifts, Rebates, and Coupons
Pursuant to Utah Code Ann. Sections 59-12-102 and 59-12-
103.

A. Donors that give away items of tangible personal
property as premiums or otherwise are regarded as the users or
consumers of those items and the sale to the donor is a taxable
sale. Exceptions to this treatment are items of tangible personal
property donated to or provided for use by exempt organizations
that would qualify for exemption under R865-19S-43 or R865-
19S-54 if a sale of such items were made to them. An item
given away as a sales incentive is exempt to the donor if the sale
of that item would have been exempt. An example is prescribed
medicine given away by a drug manufacturer.

B. When a retailer making a retail sale of tangible personal
property that is subject to tax gives a premium together with the
tangible personal property sold, the transaction is regarded as a
sale of both articles to the purchaser, provided the delivery of
the premium is certain and does not depend upon chance.

C. Where a retailer is engaged in selling tangible personal
property that is not subject to tax and furnishes a premium with
the property sold, the retailer is the consumer of the premium
furnished.

D. Ifa retailer accepts a coupon for part or total payment
for a taxable product and is reimbursed by a manufacturer or
another party, the total sales value, including the coupon
amount, is subject to sales tax.

E. A coupon for which no reimbursement is received is
considered to be a discount and the taxable amount is the net
amount paid by the customer after deducting the value of the
coupon.

F. Ifaretailer agrees to furnish a free item in conjunction
with the sale of an item, the sales tax applies only to the net
amount due. Ifsales tax is computed on both items and only the
sales value of the free item is deducted from the bill, excess
collection of sales tax results. The vendor is then required to
follow the procedure outlined in R865-19S-16 and remit any
excess sales tax collected.

G. Any coupon with a fixed price limit must be deducted
from the total bill and sales tax computed on the difference. For
example, if a coupon is redeemed for two $6 meals, but the
value of the free meal is limited to $5, the $12 is rung up and
the $5 deducted, resulting in a taxable sale of $7.

R865-19S-70. Sales Incidental To The Rendition of Services
Pursuant to Utah Code Ann. Sections 59-12-103 and 59-12-
104.

A. Persons engaged in occupations and professions that
primarily involve the rendition of services upon the client's
person and incidentally dispense items of tangible personal
property are regarded as the consumers of the tangible personal
property dispensed with the services.

B. Physicians, dentists, beauticians, and barbers are
examples of persons described in A.

R865-19S-72. Trade-ins and Exchanges Pursuant to Utah
Code Ann. Section 59-12-102.

A. An even exchange of tangible personal property for
tangible personal property is exempt from tax. When a person
takes tangible personal property as part payment on a sale of
tangible personal property, sales or use tax applies only to any
consideration valued in money which changes hands.

B. For example, if a car is sold for $8,500 and a credit of
$6,500 is allowed for a used car taken in trade, the sales or use
tax applies to the difference, or $2,000 in this example.
Subsequently, when the used car is sold, tax applies to the
selling price less any trade-in at that time.

C. An actual exchange of tangible personal properties
between two persons must be made before the exemption
applies. For example, there is no exchange if a person sells his
car to a dealer and the dealer holds the credit to apply on a
purchase at a later date; there are two separate transactions, and
tax applies to the full amount of the subsequent purchase if and
when it takes place.

R865-19S-73. Trustees, Receivers, Executors,
Administrators, Etc. Pursuant to Utah Code Ann. Section
59-12-103.

A.  Trustees, receivers, assignees, executors, and
administrators, who -- by virtue of their appointment -- operate,
manage, or control a business making taxable sales or leases of
tangible personal property, or performing taxable services, must
collect and remit sales tax on the total taxable sales even though
such sales are made in liquidation.

R865-19S-74. Vending Machines Pursuant to Utah Code
Ann. Section 59-12-104.

A. Persons operating vending machines are deemed to be
retailers and selling articles of tangible personal property. The
total sales from vending machine operations are considered the
total selling price of the tangible personal property distributed
in connection with their operations and must be reported as the
amount of sales subject to tax.

B. Persons operating vending machines selling food,
beverages, and dairy products in which the proceeds of each sale
do not exceed $1, and who do not report an amount equal to
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150% of the cost of items as goods consumed, are subject to the
requirements of A.

C. For purposes of the 150% of cost formula in Section
59-12-104(3), "cost" is defined as follows.

1. In the case of retailers, cost is the total purchase price
paid for products, including any packaging and incoming
freight.

2. In the case of a manufacturer, cost includes the
following items:

a) acquisition costs of materials and packaging, including
freight;

b) direct manufacturing labor; and

c) utility expenses, if a sales tax exemption has been
granted on utility purchases.

D. Operators of vending machines, if they so desire, may
divide the tax out and sell items at fractional parts of a cent,
providing their records so indicate.

E. Where machines vending taxable items are owned by
persons other than the proprietor of a place of business in which
the machine is placed and the person owning the machine has
control over the sales made by the machine, evidenced by
collection of the money, the owner is required to secure a sales
tax license. One license is sufficient for all such machines. A
statement in substantially the following form must be
conspicuously affixed upon each vending machine:

"This machine is operated under Utah Sales Tax License
No. "

R865-19S-75. Sales by Photographers, Photo Finishers, and
Photostat Producers and Engravers Pursuant to Utah Code
Ann. Section 59-12-103.

A. Photographers, photofinishers, and photostat producers
are engaged in selling tangible personal property and rendering
services such as developing, retouching, tinting, or coloring
photographs belonging to others.

1. Persons described in this rule must collect tax on all of
the above services and on all sales of tangible personal property,
such as films, frames, cameras, prints, etc.

B. Sales of tangible personal property by photoengravers,
electrotypers, and wood engravers to printers, advertisers, or
other persons who do not resell such property but use or
consume it in the process of producing printed matter are
taxable sales. The value or worth of the services or processing
which go into their production is of no moment, and it is
immaterial that each sale is upon a special order for a particular
customer.

1. Electrotypes and engravings are manufactured articles
of merchandise and are sold as such and not as a service. No
deduction is allowed on account of the cost of the property sold,
labor, service, or any other expense.

R865-19S-76. Painters, Polishers, Car Washers, Etc.
Pursuant to Utah Code Ann. Section 59-12-103 and 59-12-
104.

A. Charges for painting, polishing, washing, cleaning, and
waxing tangible personal property are subject to tax, and no
deduction is allowed for the service involved.

B. Sales of paint, wax, or other material which becomes a
part of the customer's tangible personal property, to persons
engaged in the business of painting and polishing of tangible
personal property are exempt as sales for resale. However, the
vendor of these items must be given a resale certificate as
provided for in Rule R865-19S-23.

C. Sales of soap, washing mitts, polishing cloths, spray
equipment, sand paper, and similar items to painters, polishers,
car washes, etc., are sales to the final consumer and are subject
to tax.

R865-19S-78. Charges for Labor and Repair Under an

Extended Warranty Agreement Pursuant to Utah Code Ann.
Sections 59-12-103 and 59-12-104.

(1) Sales of extended warranty agreements or service plans
are taxable, and tax must be collected at the time of the sale of
the agreement. The payment is considered to be for future
repair, which would be taxable. If the extended warranty
agreement covers parts as well as labor, any parts that are
exempt from sales tax pursuant to Section 59-12-104 must be
separately stated on the invoice or the entire charge under the
extended warranty agreement is taxable. Repairs made under an
extended warranty plan are exempt from tax, even if the plan
was sold in another state.

(a) Repair parts provided and services rendered under the
warranty agreements or service plans are not taxable because the
tax is considered prepaid as a result of taxing the sale of the
warranty or service plan when it was sold.

(b) Ifthe customer is required to pay for any parts or labor
at the time of warranty service, sales tax must be collected on
the amount charged to the customer. Sales tax must also be
collected on any deductibles charged to customers for their
share of the repair work done under the warranty agreement.
Parts or materials that are exempt from sales tax pursuant to
Section 59-12-104 must be separately stated on the invoice or
the entire charge for labor and parts is taxable.

(2) Extended warranties on items of tangible personal
property that are converted to real property are not taxable.
However, the taxable nature of parts and other items of tangible
personal property provided in conjunction with labor under an
extended warranty service shall be determined in accordance
with R865-19S-58.

R865-19S-79. Tourist Home, Hotel, Motel, or Trailer Court
Accommodations and Services Defined Pursuant to Utah
Code Ann. Sections 59-12-103, 59-12-301, 59-12-352, and 59-
12-353.

A. The following definitions shall be used for purposes of
administering the sales tax on accommodations and transient
room taxes provided for in Sections 59-12-103, 59-12-301, 59-
12-352, and 59-12-353.

1. "Tourist home," "hotel," or "motel" means any place
having rooms, apartments, or units to rent by the day, week, or
month.

2. "Trailer court" means any place having trailers or space
to park a trailer for rent by the day, week, or month.

3. "Trailer" means house trailer, travel trailer, and tent
trailer.

4. "Accommodations and services charges" means any
charge made for the room, apartment, unit, trailer, or space to
park a trailer, and includes charges made for local telephone,
electricity, propane gas, or similar services.

R865-19S5-80. Printers' Purchases and Sales Pursuant to
Utah Code Ann. Section 59-12-103.

A. Definitions.

1.a) "Pre-press materials" means materials that:

(1) are reusable;

(2) are used in the production of printed matter;

(3) do not become part of the final printed matter; and

(4) are sold to the customer.

b) Pre-press materials include film, magnetic media,
compact disks, typesetting paper, and printing plates.

2.a) "Printer" means a person that reproduces multiple
copies of images, regardless of the process employed or the
name by which that person is designated.

b) A printer includes a person that employs the processes
of letterpress, offset, lithography, gravure, engraving,
duplicating, silk screen, bindery, or lettership.

B. Purchases by a printer.

1. Purchases of tangible personal property by a printer are
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subject to sales and use tax if the property will be used or
consumed by the printer.

a) Examples of tangible personal property used or
consumed by the printer include conditioners, solvents,
developers, and cleaning agents.

2. A printer may purchase tax free for resale any tangible
personal property that becomes a component part of the finished
goods for resale.

a) Examples of tangible personal property that becomes a
component part of the finished goods for resale include glue,
stitcher wire, paper, and ink.

3. A printer may purchase pre-press materials tax free if
the printer's invoice, or other written material provided to the
purchaser, states that reusable pre-press materials are included
with the purchase. A description and the quantity of the actual
items used in the order is not necessary. The statement must not
restrict the customer from taking physical possession of the pre-
press materials.

4. The tax treatment of a printer's purchase of graphic
design services shall be determined in accordance with rule
R865-19S-111.

C. Sales by a printer.

1. Except as provided in this Subsection C., a printer shall
collect sales and use tax on the following:

a) charges for printed material, even though the paper may
be furnished by the customer;

b) charges for envelopes;

¢) charges for services performed in connection with the
printing or the sale of printed matter, such as cutting, folding,
binding, addressing, and mailing;

d) charges for pre-press materials purchased tax exempt by
the printer; and

e) charges for reprints and proofs.

2. Charges for postage are not subject to sales and use tax.

3. Sales by a printer are exempt from sales and use tax if:

a) the sale qualifies for exemption under Section 59-12-
104; and

b) the printer obtains from the purchaser a certificate as set
forth in rule R865-19S-23.

4. If the printer's customer is purchasing printed material
for resale, but will not resell the pre-press materials, the printer
must collect sales and use tax on the pre-press materials.

5. If printed material is shipped outside of the state,
charges for pre-press materials are exempt from sales tax as a
sale of goods sold in interstate commerce only if the pre-press
materials are physically shipped out of state with the printed
material. If pre-press materials are retained in the state by the
printer for any reason, the pre-press materials do not qualify for
the sales tax exemption for goods sold in interstate commerce,
and as such, the printer must collect sales tax on the part of the
transaction relating to the pre-press materials.

D. Ifasale by a printer consists of items that are subject to
sales and use tax as well as items or services that are not taxable,
the nontaxable items or services must be separately stated on the
invoice or the entire sale is subject to sales and use tax.

R865-19S-81. Sale of Art Pursuant to Utah Code Ann.
Section 59-12-103.

A. Art dealers and artists selling paintings, drawings,
etchings, statues, figurines, etc., to final consumers must collect
tax, whether an object is sold from an inventory or is created
upon special order. The value or worth of the services to
produce the art object are an integral part of the value of the
tangible personal property upon completion and no deduction
for such services may be made in determining the amount which
is subject to tax.

B. Paints, canvases, frames, sculpture ingredients, and
items becoming part of the finished product may be purchased
tax-free if used in a painting or other work of art for resale.

1. Brushes, easels, tools, and similar items are consumed
by the artist, and tax must be paid on the purchase of these
items.

R865-19S-82. Demonstration, Display, and Trial Pursuant
to Utah Code Ann. Section 59-12-104.

A. Tangible personal property purchased by a wholesaler
or a retailer and held for display, demonstration or trial in the
regular course of business is not subject to tax.

Examples of this are a desk bought by an office supply firm
and placed in a window display, or an automobile purchased by
an auto dealer and assigned to a salesman as a demonstrator.
Sales tax applies to any rental charges made to the salesman for
use of a demonstrator.

B. Sales tax applies to these charges even though all or
part of the charge may be waived if such waiver is dependent
upon the salesman performing certain services or reaching a
certain sales quota or some similar contingency.

C. Sales tax applies to items purchased primarily for
company or personal use and only casually used for
demonstration purposes.

1. For example, wreckers or service trucks used by a parts
department, are subject to tax even though they are
demonstrated occasionally. Also, automobiles assigned to
nonsales personnel such as a service manager, an office
manager, an accountant, an officer's spouse, or a lawyer are
subject to tax.

a. For motor vehicle dealers using certain vehicles
withdrawn from inventory for periods not exceeding one year,
the tax liability is deemed satisfied if the dealer remits sales or
use tax on each such vehicle based on its lease value while so
used.

(1) Only motor vehicles provided or assigned to company
personnel or to exempt entities qualify for this treatment. For
vehicles donated to religious, charitable, or government
institutions, see Rule R865-19S-68.

(2) The monthly lease value is the manufacturer's invoice
price to the dealer, divided by 60.

(3) Records must be maintained to show when each
vehicle is placed in use, to whom assigned or provided, lease
value computation, tax remitted, when removed from service
and when returned to inventory for resale.

(4) Vehicles used for periods exceeding one year are
subject to tax on the dealer's acquisition cost.

2. An exception is an item held for resale in the regular
course of business and used for demonstration a substantial
amount of time. Records must be maintained to show the
manner of demonstration involved if exemption is claimed.

D.  Normally, vehicles will not be allowed as
demonstrators if they are used beyond the new model year by a
new-car dealer or ifused for more than six months by a used-car
dealer.

1. Tax will apply if these conditions are not met, unless it
is shown that these guidelines are not applicable in a given
instance. In this case consideration will be given to the
circumstances surrounding the need for a demonstrator for a
longer period of time.

R865-19S-83. Pollution Control Facilities Pursuant to Utah
Code Ann. Section 59-12-104.

A. Since certification of a pollution control facility may
not occur until a firm contract has been entered into or
construction has begun, tax should be paid on all purchases of
tangible personal property or taxable services that become part
of a pollution control facility until the facility is certified, and
invoices and records should be retained to show the amount of
tax paid. Upon verification of the amount of tax paid for
pollution control facilities and verification that a certificate has
been obtained, the Tax Commission will refund the taxes paid
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on these purchases.

1. Claims for refund of tax paid prior to certification must
be filed within 180 days after certification of a facility. Refund
claims filed within this time period will have interest added at
the rate prescribed in Section 59-1-402 from the date of the
overpayment.

2. If claims for refund are not filed within 180 days after
certification of a facility, it is assumed the delay was for
investment purposes, and interest shall be added at the rate
prescribed in Section 59-1-402 however, interest will not begin
to accrue until 30 days after receipt of the refund request.

B. After the facility is certified, qualifying purchases
should be made without paying tax by providing an exemption
certificate to the vendor.

1. Ifsales tax is paid on qualifying purchases for certified
pollution control facilities, it will be deemed that the
overpayment was made for the purpose of investment.
Accordingly, interest, at the rate prescribed in Section 59-1-402,
will not begin to accrue until 30 days after receipt of the refund
request.

C. In the event part of the pollution control facility is
constructed under a real property contract by someone other
than the owner, the owner should obtain a statement from the
contractor certifying the amount of Utah sales and use tax paid
by the contractor and the location of the vendors to whom tax
was paid, and the owner will then be entitled to a refund of the
tax paid and included in the contract.

D. The owner shall apply to the Tax Commission for a
refund using forms furnished by the Tax Commission. The
claim for refund must contain sufficient information to support
the amount claimed for credit and show that the tax has in fact
been paid.

E. The owner shall retain records to support the claim that
the project is qualified for the exemption.

R865-19S-85. Sales and Use Tax Exemptions for New or
Expanding Operations and Normal Operating Replacements
Pursuant to Utah Code Ann. Section 59-12-104.

A. Definitions:

1. "Establishment" means an economic unit of operations,
that is generally at a single physical location in Utah, where
qualifying manufacturing processes are performed. Ifabusiness
operates in more than one location (e.g., branch or satellite
offices), each physical location is considered separately from
any other locations operated by the same business.

2. "Machinery and equipment" means:

a) electronic or mechanical devices incorporated into a
manufacturing process from the initial stage where actual
processing begins, through the completion of the finished end
product, and including final processing, finishing, or packaging
of articles sold as tangible personal property. This definition
includes automated material handling and storage devices when
those devices are part of the integrated continuous production
cycle; and

b) any accessory that is essential to a continuous
manufacturing process. Accessories essential to a continuous
manufacturing process include:

(i) bits, jigs, molds, or devices that control the operation
of machinery and equipment; and

(i) gas, water, electricity, or other similar supply lines
installed for the operation of the manufacturing equipment, but
only if the primary use of the supply line is for the operation of
the manufacturing equipment.

3. "Manufacturer" means a person who functions within a
manufacturing facility.

4a) "New or expanding operations" means:

(i) the creation of a new manufacturing operation in this
state; or

(ii) the expansion of an existing Utah manufacturing

operation if the expanded operation increases production
capacity or is substantially different in nature, character, or
purpose from that manufacturer's existing Utah manufacturing
operation.

b) The definition of new or expanding operations is
subject to limitations on normal operating replacements.

¢) A manufacturer who closes operations at one location
in this state and reopens the same operation at a new location
does not qualify for the new or expanding operations sales and
use tax exemption without demonstrating that the move meets
the conditions set forth in A.4.a). Acquisitions of machinery
and equipment for the new location may qualify for the normal
operating replacements sales and use tax exemption if they meet
the definition of normal operating replacements in A.5.

5. "Normal operating replacements"” includes:

a) new machinery and equipment or parts, whether
purchased or leased, that have the same or similar purpose as
machinery or equipment retired from service due to wear,
damage, destruction, or any other cause within 12 months
before or after the purchase date, even if they improve efficiency
or increase capacity.

b) if existing machinery and equipment or parts are kept for
backup or infrequent use, any new, similar machinery and
equipment or parts purchased and used for the same or similar
function.

B. The sales and use tax exemptions for new or expanding
operations and normal operating replacements apply only to
purchases or leases of tangible personal property used in the
actual manufacturing process.

1. The exemptions do not apply to purchases of real
property or items of tangible personal property that become part
of the real property in which the manufacturing operation is
conducted.

2. Purchases of qualifying machinery and equipment or
normal operating replacements are treated as purchases of
tangible personal property under R865-19S-58, even if the item
is affixed to real property upon installation.

C. Machinery and equipment or normal operating
replacements used for a nonmanufacturing activity qualify for
the exemption if the machinery and equipment or normal
operating replacements are primarily used in manufacturing
activities. Examples of nonmanufacturing activities include:

1. research and development;

2. refrigerated or other storage of raw materials,
component parts, or finished product; or

3. shipment of the finished product.

D. Where manufacturing activities and nonmanufacturing
activities are performed at a single physical location, machinery
and equipment or normal operating replacements purchased for
use in the manufacturing operation are eligible for the sales and
use tax exemption for new or expanding operations or for
normal operating replacements if the manufacturing operation
constitutes a separate and distinct manufacturing establishment.

1. Each activity is treated as a separate and distinct
establishment if:

a) no single SIC code includes those activities combined,
or

b) each activity comprises a separate legal entity.

2. Machinery and equipment or normal operating
replacements used in both manufacturing activities and
nonmanufacturing activities qualify for the exemption for new
or expanding operations or for normal operating replacements
only if the machinery and equipment or normal operating
replacements are primarily used in manufacturing activities.

E. The manufacturer shall retain records to support the
claim that the machinery and equipment or normal operating
replacements are qualified for exemption from sales and use tax
under the provisions of this rule and Section 59-12-104.

F. If a purchase consists of items that are exempt from



UAC (As of October 1, 2006)

Printed: October 10, 2006

Page 123

sales and use tax under this rule and Section 59-12-104, and
items that are subject to tax, the tax exempt items must be
separately stated on the invoice or the entire purchase will be
subject to tax.

R865-19S-86. Monthly Payment of Sales Taxes Pursuant to
Utah Code Ann. Section 59-12-108.

A. Definitions:

1. "Cash equivalent" means either:

a) cash;

b) wire transfer; or

¢) cashier's check drawn on the bank in which the Tax
Commission deposits sales tax receipts.

2. "Fiscal year" means the year commencing on July 1 and
ending the following June 30.

3. "Mandatory filer" means a seller that meets the
threshold requirements for monthly filing and remittance of
sales taxes or for electronic funds transfer (EFT) remittance of
sales taxes.

4. For purposes of the monthly filing and the electronic
remittance of sales taxes, the term "tax liability for the previous
year" means the tax liability for the previous calendar year.

B. The determination that a seller is a mandatory filer shall
be made by the Tax Commission at the end of each calendar
year and shall be effective for the fiscal year.

C. A seller that meets the qualifications for a mandatory
filer but does not receive notification from the Tax Commission
to that effect, is not excused from the requirements of monthly
filing and remittance or EFT remittance.

D. Mandatory filers shall also file and remit any waste tire
fees and transient room, resort communities, and tourism,
recreation, cultural, and convention facilities taxes to the
commission on a monthly basis or by EFT, respectively.

E. Sellers that are not mandatory filers may elect to file
and remit their sales taxes to the commission on a monthly basis,
or remit sales taxes by EFT, or both.

1. The election to file and remit sales taxes on a monthly
basis or to remit sales taxes by EFT is effective for the
immediate fiscal year and every fiscal year thereafter unless the
Tax Commission receives written notification prior to the
commencement of a fiscal year that the seller no longer elects to
file and remit sales taxes on a monthly basis, or to remit sales
taxes by EFT, respectively.

2. Sellers that elect to file and remit sales taxes on a
monthly basis, or to remit sales taxes by EFT, are subject to the
same requirements and penalties as mandatory filers.

F. Sellers that are mandatory filers may request deletion of
their mandatory filer designation if they do not expect to
accumulate a $50,000 sales tax liability for the current calendar
year.

1. The request must be accompanied by documentation
clearly evidencing that the business that led to the $50,000 tax
liability for the previous year will not recur.

2. The request must be made prior to the commencement
of a fiscal year.

3. If a seller's request is approved and the seller does
accumulate a $50,000 sales tax liability, a similar request by that
seller the following year shall be denied.

G. Sellers that are required to remit sales tax by EFT may,
following approval by the Tax Commission, remit a cash
equivalent in lieu of the EFT.

1. Approval for remittance by cash equivalent shall be
limited to those sellers that are able to establish that remittance
by EFT would cause a hardship to their organization.

2. Requests for approval shall be directed to the Deputy
Executive Director of the Tax Commission.

3. Sellers that receive approval to remit their sales taxes by
cash equivalent shall ensure that the cash equivalent is received
atthe Tax Commission's main office no later than three working

days prior to the due date of the sales tax.

H. Sellers that are required to remit sales taxes by EFT,
but remit these taxes by some means other than EFT or a Tax
Commission approved cash equivalent, are not entitled to
reimbursement for the cost of collecting and remitting sales
taxes and are subject to penalties.

I. Prior to remittance of sales taxes by EFT, a vendor shall
complete an EFT agreement with the Tax Commission. The
EFT Agreement shall indicate that all EFT payments shall be
made in one of the following manners.

1. Except as provided in 1.2., sellers shall remit their EFT
payment by an ACH-debit transaction through the National
Automated Clearing House Association (NACHA) system CCD
application.

2. Ifan organization's bylaws prohibit third party access to
its bank account or extenuating circumstances exist, a seller may
remit its EFT payment by an ACH-credit with tax payment
addendum transaction through the NACHA system CCD Plus
application.

J. Inunusual circumstances, a particular EFT payment may
be accomplished in a manner other than that specified in I. Use
of any manner of remittance other than that specified in I. must
be approved by the Tax Commission prior to its use.

K. Ifaseller that is required to remit sales taxes by EFT is
unable to remit a payment of sales taxes by EFT because the
system for remitting payments by EFT fails, the seller may remit
its sales taxes by cash equivalent. A seller shall notify the
Waivers Unit of the Tax Commission if this condition arises.

R865-19S5-87. Government-Owned Tooling and Equipment
Exemption Pursuant to Utah Code Ann. Section 59-12-104.

The following definitions apply to the sales and use tax
exemption for sales of certain tooling, special tooling, support
equipment, and special test equipment.

(1) "Tooling" means jigs, dies, fixtures, molds, patterns,
taps, gauges, test equipment, other equipment, and other similar
manufacturing aids generally available as stock items.

(2) "Special Tooling" means jigs, dies, fixtures, molds,
patterns, taps, gauges, other equipment and manufacturing aids,
and all components of these items that are of such a specialized
nature that without substantial modification or alteration their
use is limited to the development or production of particular
supplies or parts thereof or performing particular services.

(3) "Support equipment" means implements or devices that
are required to inspect, test, service, adjust, calibrate, appraise,
transport, safeguard, record, gauge, measure, repair, overhaul,
assemble, disassemble, handle, store, actuate or otherwise
maintain the intended functional operation status of an
aerospace electronic system.

(4) "Special test equipment" means either single or
multipurpose integrated test units engineered, designed,
fabricated, or modified to accomplish special purpose testing in
performing a contract. These testing units may be electrical,
electronic, hydraulic, pneumatic, or mechanical. Or they may
be items or assemblies of equipment that are mechanically,
electrically, or electronically interconnected so as to become a
new functional entity, causing the individual item or items to
become interdependent and essential in performing special
purpose testing in the development or production of peculiar
supplies or services.

R865-195-90. Telephone Service Pursuant to Utah Code
Ann. Section 59-12-103.

A. Definitions.

1. "Interstate" means a transmission that originates in this
state but terminates in another state, or a transmission that
originates in another state but terminates in this state.

2. "Intrastate" means a transmission that originates and
terminates in this state, even if the route of the transmission
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signal itself leaves and reenters the state. Prepaid telephone
services or service contracts are presumed to be used for
intrastate telephone services unless the service contract is sold
exclusively for use in interstate communications.

3. "Two-way transmission" includes any services provided
over a public switched network.

B. Taxable telephone service charges include:

1. subscriber access fees;

2. charges for optional telephone features, such as call
waiting, caller ID, and call forwarding; and

3. nonrecurring charges that are ordinarily charged to
subscribers only once or only under exceptional circumstances,
including charges to:

a) establish, change, or disconnect telephone service or
optional features; and

b) repair telephone equipment that retains its character as
tangible personal property.

C. Nontaxable charges include:

1. refundable subscriber deposits, interest, and late
payment penalties;

2. charges for interstate long distance or toll calls;

3. telephone answering services received or relayed by a
human operator;

4. charges to repair subscriber equipment that is regarded
as real property;

5. charges levied on subscribers to fund or subsidize
special telephone services, including 911 service, special
communications services for the deaf, and special telephone
service for low income subscribers;

6. contributions in aid of construction, land development
fees, payments in lieu of land development fees, and special
plant construction and relocation charges; and

7. charges for one-way pager services.

R865-19S-91. Sales of Tangible Personal Property to
Government Project Managers and Supply Contractors
Pursuant to Utah Code Ann. Sections 59-12-102, 59-12-103,
and 59-12-104.

A. Sales of tangible personal property or services as
defined in Sections 59-12-102 and 59-12-103 to federal, state,
or municipal government facilities managers or supply
contractors, who are not employees or agents of that government
entity, are subject to sales or use tax if the manager or contractor
uses or consumes the property. Tax is due even though a
contract vests title in the government.

B. A person qualifies as an agent for purchasing on behalf
of a government entity if the person and the government entity
enter into a contract that includes the following conditions:

1. The person is officially designated as the government
entity's purchasing agent by resolution of the government entity;

2. The person identifies himself as a purchasing agent for
the government entity;

3. The purchase is made on purchase orders that indicate
the purchase is made by or on behalf of the government entity
and the government entity is responsible for the purchase price;

4. The transaction is approved by the government entity;
and

5. Title passes directly to the government entity upon
purchase.

C. Ifthe government entity makes a direct payment to the
vendor for the tangible personal property or services, the sale is
made to the government entity and not to the facilities manager
or the supply contractor. In that case, the sale is not subject to
sales tax.

D. Certain purchases made by aerospace or electronic
industry contractors dealing with the United States are exempted
by Section 59-12-104(15) and further covered by R865-19S-87.
Therefore, these industry purchases are not covered by this rule.

R865-19S-92. Computer Software and Other Related
Transactions Pursuant to Utah Code Ann. Section 59-12-103.

A. "Computer-generated output”" means the microfiche,
microfilm, paper, discs, tapes, molds, or other tangible personal
property generated by a computer.

B. The sale, rental or lease of prewritten computer
software constitutes a sale of tangible personal property and is
subject to the sales or use tax regardless of the form in which the
software is purchased or transferred.

C. The sale, rental or lease of custom computer software
constitutes a sale of personal services and is exempt from the
sales or use tax, regardless of the form in which the software is
purchased or transferred. Charges for services such as software
maintenance, consultation in connection with a sale or lease,
enhancements, or upgrading of custom software are not taxable.

D. The sale of computer generated output is subject to the
sales or use tax if the primary object of the sale is the output and
not the services rendered in producing the output.

R865-19S5-93. Waste Tire Recycling Fee Pursuant to Utah
Code Ann. Section 19-6-808.

A. The waste tire recycling fee shall be paid by the retailer
to the State Tax Commission at the same time and in the same
manner as sales and use tax returns are filed. The sales tax
account number will also be the recycling fee account number.
A separate return form will be provided.

1. The tire recycling fee will be imposed at the same time
the sales tax is imposed. For example, if tires are purchased for
resale either as part of a vehicle sale or to be sold separately by
a vehicle dealer, the recycling fee and the sales tax would be
collected by the dealer at the time the vehicle is sold. If sales
tax is paid to a tire retailer by a vehicle dealer when tires are
purchased, the recycling fee will also be paid by the vehicle
dealer to the tire retailer.

2. Where tires are sold to entities exempt from sales tax,
the exempt entity must still pay the recycling fee.

B. The recycling fee is not considered part of the sales
price of the tire and is not subject to sales or use tax.

C. Wholesalers purchasing tires for resale are not subject
to the fee.

D. Tires sold and delivered out of state are not subject to
the fee.

E. Tires purchased from out of state vendors are subject to
the fee. The fee must be reported and paid directly to the Tax
Commission in conjunction with the use tax.

R865-19S-94. Tips, Gratuities and Cover Charges Pursuant
to Utah Code Ann. Section 59-12-103.

A. Restaurants, cafes, clubs, private clubs, and similar
businesses must collect sales tax on tips or gratuities included
on a patron's bill and which are required to be paid, unless the
total amount of the gratuity or tip is passed on to the waiter or
waitress who served the customer. Tax on the required gratuity
is due from private clubs, even though the club is not open to
the public. Voluntary tips left on the table or added to a credit
card charge slip are not subject to sales tax.

B. Cover charges to enter a restaurant, tavern, club or
similar facility are taxable as an admission to a place of
recreation, amusement or entertainment.

R865-19S-96. Transient Room Tax Collection Pursuant to
Utah Code Ann. Sections 59-12-103 and 59-12-301.

A. Utah Code Ann. Section 59-12-301 authorizes any
board of county commissioners to impose a transient room tax.
The transient room tax shall be charged in addition to sales tax
authorized in 59-12-103(1)().

B. The transient room tax shall be charged on the rental
price of any motor court, motel, hotel, inn, tourist home,
campground, mobile home park, recreational vehicle park or
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similar business where the rental period is less than 30
consecutive days.
C. The transient room tax is not subject to sales tax.

R865-19S-98. Sales and Use Tax Exemption for Vehicles,
Off-highway Vehicles, and Boats Required to be Registered,
and Boat Trailers and Outboard Motors Pursuant to Utah
Code Ann. Section 59-12-104.

(1) "Use" means mooring, slipping, and dry storage as well
as the actual operation of vehicles.

(2) An owner ofa vehicle described in Subsections 59-12-
104(9) or (31) may continue to qualify for the exemption
provided by that section if use of the vehicle in this state is
infrequent, occasional, and nonbusiness in nature.

(3) A vehicle is deemed not used in this state beyond the
necessity of transporting it to the borders of this state if the
vehicle is:

(a) inspected in this state; or

(b) tested for functionality in this state.

R865-19S-99. Sales and Use Taxes on Vehicles Purchased in
Another State Pursuant to Utah Code Ann. Sections 59-12-
103 and 59-12-104(26), (28).

A. No sales or use tax is due on vehicles purchased in
another state by a resident of that state and transferred into this
state if all sales or use taxes required by the prior state for the
purchase of the vehicle have been paid. A valid, nontemporary
registration card shall serve as evidence of such payment.

R865-19S-100. Procedures for Exemption from and Refund
of Sales and Use Taxes Paid by Religious and Charitable
Institutions Pursuant to Utah Code Ann. Section 59-12-
104.1.

A. For purposes of Section 59-12-104.1(2)(b)(iii),
"contract" does not include a purchase order.

B. Religious and charitable institutions may apply to the
Tax Commission for a refund of Utah sales and use taxes paid
no more often than on a monthly basis. Refund applications
should be returned to the Tax Commission by the tenth day of
the month for a timely refund.

C. Applications for refund of sales and use taxes shall be
made on forms provided by the Tax Commission.

D. Religious and charitable institutions shall substantiate
requests for refunds of sales and use taxes paid by retaining a
copy of areceipt or invoice indicating the amount of sales or use
taxes paid for each purchase for which a refund of taxes paid is
claimed.

E. All supporting receipts required by D. must be provided
to the Tax Commission upon request.

F. Original records supporting the refund claim must be
maintained for three years following the date of refund.

G. Failure to pay any penalties and interest assessed by the
Tax Commission may subject the institution to a deduction from
future refunds of amounts owed, or revocation of the
institution's exempt status as a religious or charitable institution,
or both.

R865-19S-101. Application of Sales Tax to Fees Assessed in
Conjunction with the Retail Sale of a Motor Vehicle
Pursuant to Utah Code Ann. Section 59-12-103.

State-mandated fees and taxes assessed in conjunction with
the retail sale of a motor vehicle are not subject to the sales tax
and must be separately identified and segregated on the invoice
as required by Tax Commission rule R§77-23V-14.

R865-19S-102. Calculation of Qualifying Exempt Electricity
Sales to Ski Resorts Pursuant to Utah Code Ann. Section 59-
12-104.

A. When the sale of exempt electricity to a ski resort is not

separately metered and accounted for in utility billings, the ski
resort shall identify a methodology for the calculation of exempt
electricity purchases, and shall submit that methodology to
Internal Customer Support, Customer Service Division, of the
Tax Commission for approval prior to its use.

B. When exempt electricity is not separately metered and
accounted for in utility billings, a ski resort shall pay sales tax
on all electricity at the time of purchase. The ski resort may then
take a credit on its sales tax return for taxes paid on electricity
that is determined to be exempt under this rule.

C. The provisions of this rule shall be retrospective to July
1, 1996.

R865-195-103. Municipal Energy Sales and Use Tax
Pursuant to Utah Code Ann. Sections 10-1-303, 10-1-306,
and 10-1-307.

A. Definitions.

1. "Gas" means natural gas in which those hydrocarbons,
other than oil and natural gas liquids separated from natural gas,
that occur naturally in the gaseous phase in the reservoir are
produced and removed at the wellhead in gaseous form.

2. "Supplying taxable energy" means the selling of taxable
energy to the user of the taxable energy.

B. Except as provided in C., the delivered value of taxable
energy for purposes of Title 10, Chapter 1, Part 3, shall be the
arm's length sales price for that taxable energy.

C. If the arm's length sales price does not include all
components of delivered value, any component of the delivered
value that is not included in the sales price shall be determined
with reference to the most applicable tariffed price of the gas
corporation or electrical corporation in closest proximity to the
taxpayer.

D. The point of sale or use of the taxable energy shall
normally be the location of the taxpayer's meter unless the
taxpayer demonstrates that the use is not in a municipality
imposing the municipal energy sales and use tax.

E. An energy supplier shall collect the municipal energy
sales and use tax on all component parts of the delivered value
of'the taxable energy for which the energy supplier bills the user
of the taxable energy.

F. A user of taxable energy is liable for the municipal
energy sales and use tax on any component of the delivered
value of the taxable energy for which the energy supplier does
not collect the municipal energy sales and use tax.

G. A user of taxable energy who is required to pay the
municipal energy sales and use tax on any component of the
delivered value of taxable energy shall remit that tax to the Tax
Commission:

1. on forms provided by the Tax Commission, and

2. at the time and in the manner sales and use tax is
remitted to the Tax Commission.

H. A person that delivers taxable energy to the point of
sale or use of the taxable energy shall provide the following
information to the Tax Commission for each user for whom the
person does not supply taxable energy, but provides only the
transportation component of the taxable energy's delivered
value:

1. the name and address of the user of the taxable energy;

2. the volume of taxable energy delivered to the user; and

3. the entity from which the taxable energy was purchased.

I. The information required under H. shall be provided to
the Tax Commission:

1. on or before the last day of the month following each
calendar quarter; and

2. for each user for whom, during the preceding calendar
quarter, the person did not supply taxable energy, but provided
only the transportation component of the taxable energy's
delivered value.
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R865-19S-104. County Option Sales Tax Distribution
Pursuant to Utah Code Ann. Section 59-12-1102.

A. The $75,000 minimum annual distribution required
under Section 59-12-1102 shall be based on sales tax amounts
collected by the counties from January 1 through December 31.

B. Any adjustments made to ensure the required minimum
distribution shall be reflected in the February distribution
immediately following the end of the calendar year.

R865-19S-105. Procedures for Refund of Sales and Use
Taxes Paid on Food Donated to a Qualified Emergency Food
Agency Pursuant to Utah Code Ann. Section 59-12-902.

A. A qualified emergency food agency may apply to the
Tax Commission for a refund of Utah sales and use taxes paid
on food donated to that entity no more often than on a monthly
basis. Refund applications should be submitted to the Tax
Commission by the tenth day of the month for a timely refund.

B. Applications for refund of sales and use taxes shall be
made on forms provided by the Tax Commission.

C. Original records supporting the refund claim must be
maintained by the qualified emergency food agency for three
years following the date of refund.

D. Failure to pay any penalties and interest assessed by the
Tax Commission may subject the qualified emergency food
agency to a deduction from future refunds of amounts owed.

R865-19S-107. Reporting of Exempt Sales or Purchases
Pursuant to Utah Code Ann. Section 59-12-105.

The amount of purchases or uses exempt under Sections
59-12-104(14) and 59-12-104(51) shall be reported to the
commission by the person that purchases the items exempt from
sales or use tax under those subsections.

R865-19S-108. User Fee Defined Pursuant to Utah Code
Ann. Section 59-12-103.

A. For purposes of administering the sales or use tax on
admission or user fees provided for in Section 59-12-103, "user
fees" includes charges imposed on an individual for access to
the following, if that access occurs at any location other than the
individual's residence:

1. video or video game;

2. television program; or

3. cable or satellite broadcast.

B. The provisions of this rule are effective for transactions
occurring on or after October 1, 1999.

R865-19S-109.  Sales Tax Nature of Veterinarians'
Purchases and Sales Pursuant to Utah Code Ann. Sections
59-12-103 and 59-12-104.

A. Purchases of tangible personal property by a
veterinarian are exempt from sales and use tax if the property
will be resold by the veterinarian.

1. Except as provided in E., a veterinarian must collect
sales tax on tangible personal property that the veterinarian
resells.

B. Purchases of tangible personal property by a
veterinarian are subject to sales and use tax if the property will
be used or consumed in the veterinarian's practice.

C. The determination of whether a veterinarian's purchase
of food, medicine, or vitamins is a sale for resale or a purchase
that will be used or consumed in the veterinarian's practice shall
be made by the veterinarian.

1. For food, medicine, or vitamins that the veterinarian
will resell, the veterinarian shall comply with A.

2. For food, medicine, or vitamins that the veterinarian
will use or consume in the veterinarian's practice, the
veterinarian shall comply with B.

D. A veterinarian is not required to collect sales and use
tax on:

1. medical services;

2. boarding services; or

3. grooming services required in connection with a
medical procedure.

E. Sales oftangible personal property by a veterinarian are
exempt from sales and use tax if:

1. the sales are exempt from sales and use tax under
Section 59-12-104; and

2. the veterinarian obtains from the purchaser a certificate
as set forth in rule R865-19S-23.

F. If a sale by a veterinarian consists of items that are
subject to sales and use tax as well as items or services that are
not taxable, the nontaxable items or services must be separately
stated on the invoice or the entire sale is subject to sales and use
tax.

R865-19S-110. Advertisers' Purchases and Sales Pursuant
to Utah Code Ann. Section 59-12-103.

A. "Advertiser" means a person that places advertisements
in a publication, broadcast, or electronic medium, regardless of
the name by which that person is designated.

1. A person is an advertiser only with respect to items
actually placed in a publication, broadcast, or electronic
medium.

B. All purchases of tangible personal property by an
advertiser are subject to sales and use tax as property used or
consumed by the advertiser.

C. The tax treatment of an advertiser's purchase of graphic
design services shall be determined in accordance with rule
R865-19S-111.

D. Anadvertiser's charges for placement of advertisements
are not subject to sales and use tax.

R865-19S-111. Graphic Design Services Pursuant to Utah
Code Ann. Section 59-12-103.

A. Graphic design services are not subject to sales and use
tax:

1. ifthe graphic design is the object of the transaction; and

2. even though a representation of the design is
incorporated into a sample or template that is itself tangible
personal property.

B. Except as provided in C., if a vendor provides both
graphic design services and tangible personal property that
incorporates the graphic design:

1. there is a rebuttable presumption that the tangible
personal property is the object of the transaction; and

2. the vendor must collect sales and use tax on the graphic
design services and the tangible personal property.

C. A vendor that provides both graphic design services
and tangible personal property that incorporates the graphic
design is not required to collect sales tax on the graphic design
services if the vendor subcontracts the production of the
tangible personal property to an independent third party.

D. A vendor that provides nontaxable graphic design
services and taxable tangible personal property under C. must
separately state the nontaxable graphic design services or the
entire sale is subject to sales and use tax.

R865-19S-113. Sales Tax Obligations of Jeep, Snowmobile,
Aircraft, and Boat Tour Operators, River Runners,
Outfitters, and Other Sellers Providing Similar Services
Pursuant to Utah Code Ann. Sections 59-12-103 and 59-12-
107.

(1) "Federal airway" shall be identical to the definition of
Class E airspace in 14 C.F.R. 71.71 (2006), which is
incorporated by reference.

(2) Except as provided in Subsections (3) and (4), the
provisions of this rule apply to the imposition of sales and use
tax under Section 59-12-103 on amounts paid or charged as
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admission or user fees by jeep, snowmobile, aircraft and boat
tour operators, river runners, outfitters, and other sellers
providing similar services.

(3) Amounts paid or charged for helicopter, airplane, or
other aircraft tours that enter into airspace designated by the
Federal Aviation Administration as a federal airway during the
tour are exempt from the sales and use tax.

(a) The exemption described in Subsection (3) does not
apply if the only time the aircraft enters a federal airway is prior
to the commencement of the tour or after the tour ends.

(b) A tour is deemed to occur from the time a paying
customer is picked up to the time the paying customer is
dropped off at the final destination point.

(4) Amounts paid or charged for boat tours, scenic cruises,
or other similar activities on the waters of the state are exempt
from sales and use tax if the waters on which the tour, cruise, or
other similar activity operates are used, by themselves or in
connection with other waters, as highways for interstate
commerce.

(5) If payment for a service provided by a seller described
in (2) occurs in Utah and the service originates or terminates in
Utah, the seller shall collect Utah sales and use tax on the entire
amount of the transaction.

(6) If payment for a service provided by a seller described
in (2) occurs outside Utah and the entire service occurs in Utah,
the seller shall collect Utah sales and use tax on the entire
amount of the transaction.

(7) If payment for a service provided by a seller described
in (2) occurs outside Utah and the service originates or
terminates outside Utah, the seller is not required to collect Utah
sales and use tax on the transaction.

(8) Payment occurs in Utah if the purchaser:

(a) while at a business location of the seller in the state,
presents payment to the seller; or

(b) does not meet the criteria under (8)(a) and is billed for
the service at an address within the state.

(9) For purposes of this rule, there is a rebuttable
presumption that payment for a service provided by a seller
described in (2) occurs in Utah.

R865-19S-114. Items that Constitute Clothing Pursuant to
Utah Code Ann. Section 59-12-102.
A. "Clothing" includes:
. aprons for use in a household or shop;
. athletic supporters;
baby receiving blankets;
bathing suits and caps;
. beach capes and coats;
belts and suspenders;
boots;
. coats and jackets;
. costumes;
10. diapers, including disposable diapers, for children and
adults;
11. ear muffs;
12. footlets;
13. formal wear;
14. garters and garter belts;
15. girdles;
16. gloves and mittens for general use;
17. hats and caps;
18. hosiery;
19. insoles for shoes;
20. lab coats;
21. neckties;
22. overshoes;
23. pantyhose;
24. rainwear;
25. rubber pants;
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26. sandals;

27. scarves;

28. shoes and shoe laces;

29. slippers;

30. sneakers;

31. socks and stockings;

32. steel toed shoes;

33. underwear;

34. uniforms, both athletic and non-athletic; and

35. wearing apparel.

B. "Clothing" does not include:

1. belt buckles sold separately;

2. costume masks sold separately;

3. patches and emblems sold separately;

4. sewing equipment and supplies, including:

a) knitting needles;

b) patterns;

c) pins;

d) scissors;

e) sewing machines;

f) sewing needles;

g) tape measures; and

h) thimbles; and

5. sewing materials that become part of clothing,
including:

a) buttons;

b) fabric;

c) lace;

d) thread;

e) yarn; and

f) zippers.

R865-19S-115. Items that Constitute Protective Equipment

Pursuant to Utah Code Ann. Section 59-12-102.
"Protective equipment” includes:

. breathing masks;

clean room apparel and equipment;

. ear and hearing protectors;

. face shields;

hard hats;

helmets;

. paint or dust respirators;

. protective gloves;

I. safety glasses and goggles;

J. safety belts;

K. tool belts; and

L. welders gloves and masks.
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R865-19S-116. Items that Constitute Sports or Recreational
Equipment Pursuant to Utah Code Ann. Section 59-12-102.

"Sports or recreational equipment” includes:

A. ballet and tap shoes;

B. cleated or spiked athletic shoes;

C. gloves, including:

(i) baseball gloves;

(ii) bowling gloves;

(iii) boxing gloves;

(iv) hockey gloves; and

(v) golf gloves;

D. goggles;

E. hand and elbow guards;

F. life preservers and vests;

G. mouth guards;

H. roller skates and ice skates;

I. shin guards;

J. shoulder pads;

K. ski boots;

L. waders; and

M. wetsuits and fins.
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R865-19S-117. Use of Rounding in Determining Sales and
Use Tax Liability Pursuant to Utah Code Ann. Section 59-
12-118.

A. The computation of sales and use tax must be:

1. carried to the third place; and

2. rounded to a whole cent pursuant to B.

B. The tax shall be rounded up to the next cent whenever
the third decimal place of the tax liability calculated under A. is
greater than four.

C. Sellers may compute the tax due on a transaction on an:

1. item basis; or

2. invoice basis.

D. The rounding required under this rule may be applied
to aggregated state and local taxes.

R865-19S-118. Collection of Municipal Telecommunications
License Tax Pursuant to Utah Code Ann. Section 10-1-405.

A. The commission shall transmit monies collected under
Title 10, Chapter 1, Part 4, Municipal Telecommunications
License Tax Act:

1. monthly; and

2. by electronic funds transfer to the municipality that
imposes the tax.

B. The commission shall conduct audits of the municipal
telecommunications license tax with the same frequency and
diligence as it does with the state sales and use tax.

C. The commission shall charge a municipality for the
commission's services in an amount:

1. sufficient to reimburse the commission for the
commission's cost of administering, collecting, and enforcing
the municipal telecommunications license tax; and

2. not to exceed an amount equal to 1.5 percent of the
municipal telecommunications license tax imposed by the
ordinance of the municipality.

D. The commission shall collect, enforce, and administer
the municipal telecommunications license tax pursuant to the
same procedures used in the administration, collection, and
enforcement of the state sales and use tax as provided in
Subsection 10-1-405(1)(a).

R865-19S-119. Certain Transactions Involving Food and
Lodging Pursuant to Utah Code Ann. Sections 59-12-103 and
59-12-104.

A. The provisions of this rule apply to a seller that:

1. is not a restaurant; and

2. provides a purchaser both food and lodging.

B. If a seller does not separately state an amount for tax
applicable to food on the invoice, the seller must:

1. pay sales and use tax on the food at the time the seller
purchases the food; and

2. include the food in the base that is subject to transient
room tax.

C. Subject to D., if a seller separately states an amount for
tax applicable to food on the invoice, the seller:

1. may purchase the food tax exempt from sales and use
tax as a sale for resale; and

2. may not include the food in the base that is subject to
transient room tax.

D. A seller that separately states an amount for tax
applicable to food on the invoice must ensure that those
amounts are accurately reflected in the seller's records.

R865-19S-120. Sales and Use Tax Exemption Relating to
Film, Television, and Video Pursuant to Utah Code Ann.
Section 59-12-104.

(1) The provisions of this rule apply to the sales and use
tax exemption authorized under Section 59-12-104 for the
purchase, lease, or rental of machinery or equipment by certain
establishments related to film, television, and video if those

purchases, leases, or rentals are primarily used in the production
or postproduction of film, television, video, or similar media for
commercial distribution.

(2) "Machinery or equipment" means tangible personal
property eligible for capitalization under accounting standards.

3)(a) "Tangible personal property eligible for
capitalization under accounting standards" means tangible
personal property with an economic life greater than one year.

(b) "Tangible personal property eligible for capitalization
under accounting standards" does not include tangible personal
property with an economic life of one year or less, even if that
property is capitalized on the establishment's financial records.

(c) There is a rebuttable presumption that an item of
tangible personal property is not eligible for capitalization if that
property is not shown as a capitalized asset on the financial
records of the establishment.

(4) Transactions that do not qualify for the sales tax
exemption referred to in Subsection (1) include purchases,
leases, or rentals of:

(a) land;

(b) buildings;

(c) raw materials;

(d) supplies;

(e) film;

(f) services;

(g) transportation;

(h) gas, electricity, and other fuels;

(i) admissions or user fees; and

(j) accommodations.

(5) If a transaction is composed of machinery or
equipment and items that are not machinery or equipment, the
items that are not machinery or equipment are exempt from sales
and use tax if the items are:

(a) an incidental component of a transaction that is a
purchase, lease, or rental of machinery or equipment; and

(b) not billed as a separate component of the transaction.

(6)(a) Except as provided in Subsection (6)(b), an item
used for administrative purposes does not qualify for the
exemption.

(b) Notwithstanding Subsection (6)(a), if an item is used
both in the production or postproduction process and for
administrative purposes, the item qualifies for the exemption if
the primary use of the item is in the production or
postproduction process.
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R877. Tax Commission, Motor Vehicle Enforcement.
R877-23V. Motor Vehicle Enforcement.

R877-23V-3. Salesperson Licensed For One Dealer Only
Pursuant to Utah Code Ann. Section 41-3-202.

A. The holder of a dealer's license may not hold an
additional license to engage in the activities of a salesperson for
another dealer.

B. The requirement that a salesperson may be licensed
with only one dealer at a time does not preclude dealership
owners from being no-fee salespersons for their own
dealerships.

R877-23V-4. License Holder Prohibitions Pursuant to Utah
Code Ann. Section 41-3-210.

A. A person holding a dealer's license may not:

1. employ a person who has not obtained a salesperson's
license to act as a salesperson for that dealer;

2. enter into a contract, agreement, or owner-finder plan
with a person who has not obtained a salesperson's license to act
as a salesperson for that dealer; or

3. encourage or conspire with any person who has not
obtained a salesperson's license to:

a) act as a salesperson or agent;

b) solicit for prospective purchasers; or

¢) negotiate or assist in any way in the negotiation of a sale
of'a motor vehicle for a salary, commission, or compensation of
any kind.

R877-23V-5. Temporary Motor Vehicle Registration
Permits and Extension Permits Issued by Dealers Pursuant
to Utah Code Ann. Section 41-3-302.

(1) Every dealer desiring to issue temporary permits for the
operation of motor vehicles shall make application to the Motor
Vehicle Enforcement Division. Ifthe privilege is extended, the
dealer will receive a series of permits, consecutively numbered.
The numbers shall be recorded by the division and charged to
the dealer.

(2) Ifavehicle purchaser requests a temporary permit, the
dealer shall issue no more than one temporary registration
permit, in numerical sequence, for each motor vehicle sold.

(3) The expiration date on the original permit shall be
legible from a distance of 30 feet.

(4) The permit shall be displayed at the rear of the motor
vehicle, in a place where the printed information on the permit
and the expiration date may be easily seen.

(5) Temporary permits must not be placed in rear windows
or permit holders with less than seventy percent light
transparency.

(a) Ifapermit holder is used, it must not cover any of the
printed information on the permit, including the expiration date.

(b) If a license plate frame is used in conjunction with a
permit holder, it must not cover any printed information or
expiration date on the permit.

(c) Temporary permits must be protected from exposure to
the weather and conditions that would render them illegible.

(6) If a temporary permit is filled out incorrectly, the sale
of the vehicle is rescinded, or for some other reason the permit
is unusable, the dealer must return the permit to the Motor
Vehicle Enforcement Division, together with the stub, and it
will not be considered issued. If the permit is placed on a
vehicle and the sale has not been rescinded, the permit will be
considered issued and the dealer is liable for the registration fee
for the vehicle together with any applicable penalties.

(7) A dealer's temporary permits may be audited at any time
and the dealer required to pay for all outstanding permits. The
registration fee charged will be for a passenger car unless the
dealer is licensed to sell only motorcycles or small trailers.

(a) If the dealer's records indicate that the permit was
issued for a vehicle other than that for which the dealer was

billed, the dealer must submit the proper fee and penalty.

(b) If the records disclose that the permit was cleared
properly, the dealer must furnish the license number of the
vehicle for which the permit was issued and the date of issue.

(c) A dealer shall resolve any outstanding permit billings
by payment of fees and penalties or by reconciling the permits
before any additional permits will be issued to the dealer. This
action will not be construed to be a cancellation of a dealer's
privilege of issuing temporary permits, but merely a function of
the division's routine audit and billing procedure.

(8) The dealer shall keep a written record in numerical
sequence of every temporary registration permit issued. This
record shall include all of the following information:

(a) the name and address of the person or firm to whom
the permit is issued,

(b) a description of the motor vehicle for which it was
issued, including year, make, model, and identification number;

(c) date of issue;

(d) license number;

(e) in the case of a commercial vehicle, the gross laden
weight for which it was issued.

(9) In exceptional circumstances a dealer as agent for the
division may issue an additional temporary permit for a vehicle
by following the procedures outlined below:

(a) The dealer must contact the division and request an
extension permit for a particular vehicle. If the request is
denied, no extension permit will be issued.

(b) If the extension permit is approved, the division shall
issue the dealer an approval number. This number must be
recorded by the dealer in its temporary permit record and on the
permit and stub in the space provided for the license number.
The space provided on the permit and stub for the dealer name
must be completed with the words "State Tax Commission" and
the dealer's license number. The remainder of the permit and
stub will be completed as usual.

(c) The dealer must return the permit stub to the division
within 45 days from the date it is issued.

(d) A dealer may not issue an extension permit if it is
determined that the dealer has been granted extensions for more
than 2% of the permits issued to the dealership during the past
three months. This percentage is calculated by dividing the
number of extensions granted the dealer during the past three
months by the permits issued by the dealer during the past three
months.

(10) All extension permits issued by dealers under this rule
are considered issued by the division.

(11) When a motor vehicle is sold for registration in
another state, the stub portion of the temporary permit shall be
filed with the division within ten days from the date of issue,
accompanied by the required fee. The sale must be reported in
the dealer's monthly report of sale required by Section 41-3-
301(2)(b). If the permit stub and the required fee are not
postmarked or received by the division within 45 days, a penalty
equal to the required fee shall be collected pursuant to Section
41-3-302.

(12) The temporary registration card, attached to the
temporary permit, must be detached and given to the customer
at the time the temporary permit is issued. This temporary
registration card must be kept in the vehicle while the temporary
permit is displayed.

R877-23V-6. Issuance of In-Transit Permits Pursuant to
Utah Code Ann. Section 41-3-305.

A. Transported semitractors are piggy-backed when all of
the semitractors being transported are touching the ground.

B. In-transit permits may not be issued for loaded motor
vehicles over 12,000 pounds gross laden weight.

C. Each piggy-backed vehicle must have a separate in-
transit permit or be properly registered for operation in Utah.
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D. A semitractor hauling unlicensed trailers must obtain an
in-transit permit for any trailer in contact with the ground.

R877-23V-7. Misleading Advertising Pursuant to Utah Code
Ann. Section 41-3-210.

A. Violation of any of the following standards of practice
for the advertising and selling of motor vehicles is a violation of
Section 41-3-210.

1. Accuracy. Any advertised statements and offers about
a vehicle as to year, make, model, type, condition, equipment,
price, trade-in-allowance, terms, and so forth, shall be clearly set
forth and based upon facts.

2. Bait. Bait advertising and selling practices may not be
used. A vehicle advertised at a specific price shall be in the
possession of the advertiser at the address given. It shall be
willingly shown, demonstrated and sold, or, in the case of a new
vehicle floor model, orders shall be taken for future delivery of
the identical model at the advertised price and terms. Ifsold, the
advertiser shall, upon request of any prospective purchaser,
peace officer, or employee of the division, show sales records of
the advertised vehicle.

3. Price. When the price of a vehicle is quoted, the vehicle
shall be clearly identified as to make, year, model and if new or
used. In addition, the stated price must include all charges that
the customer must pay for the vehicle, including freight or
destination charges, dealer preparation, dealer handling,
additional dealer profit, document fees, and undercoating or
rustproofing.

a) The advertised price need not include sales tax, or titling
and registration fees required by the state or a county.

b) In addition to other advertisements, this pertains to
price statements such as "$..... Buys".

¢) When "list", "sticker", or words of similar import are
used in an advertisement, they may refer only to the
manufacturer's suggested retail price. If a supplementary price
sticker is used, the advertised price must include all items listed
on the supplementary sticker.

d) If the customer requests and receives a temporary
permit, the temporary permit fee need not be included in the
advertised price. Documentation fees are not required by the
state or counties.

4. Savings and Discount Claims. Because the intrinsic
value of a used vehicle is difficult to establish, specific claims
of savings may not be used in an advertisement. This includes
statements such as, "Was priced at $....., now priced at $......

a) The word "wholesale" may not be used in retail
automobile advertising.

b) When an automotive advertisement contains an offer of
a discount on a new vehicle, the amount of the discount must be
stated by reference to the manufacturer's suggested retail price
of the vehicle.

5. Down Payments. The amount of the down payment
may not be stated in a manner that suggests that it is the selling
price of the vehicle. If an advertisement states "You can buy
with no money down", or terms of similar import, the customer
must be able to leave the dealership with the vehicle without
making any outlay of money.

6. Trade-in Allowance. Statements representing that no
other dealer grants greater allowances for trade-ins may not be
used. A specific trade-in amount or range of trade-in amounts
may not be used in advertising.

7. Finance. The phrases, "no finance charge", "no carrying
charge", or similar expressions may not be used when there is a
charge for placing the transaction on a time payment basis.
Statements representing or implying that no prospective credit
purchaser will be rejected because of inability to qualify for
credit may not be used.

8. Unpaid Balance and Repossessions. The term
"repossessed" may be used only to describe vehicles that have

actually been repossessed from a purchaser. Advertisers
offering repossessed vehicles for sale may be required to offer
proof of those repossessions. The unpaid balance shall be the
full selling price unless otherwise stated.

9. Current Used. When a used motor vehicle, as defined
by Section 41-3-102, of a current series is advertised, the first
line of the advertisement must contain the word "used" or the
text must clearly indicate that the vehicle offered is used.

10. Demonstrators, Executives' and Officials' Cars.

a) "Demonstrator" means a vehicle that has never been
sold or leased to a member of the public.

b) Demonstrator vehicles include vehicles used by new
vehicle dealers or their personnel for demonstrating
performance ability but not vehicles purchased or leased by
dealers or their personnel and used as their personal vehicles.

¢) A demonstrator vehicle may be advertised for sale only
by a dealer franchised for the sale of that make of new vehicle.

d) An executive's or official's vehicle shall have been used
exclusively by an executive of the dealer's franchising
manufacturer or distributor, or by an executive of the franchised
dealership. These vehicles may not have been sold or leased to
a member of the public prior to the appearance of the
advertisement.

e) Demonstrator's, executive's and official's vehicles shall
be clearly and prominently advertised as such. Advertisements
shall include the year, make, and model of the vehicle offered
for sale.

11. Taxi-cabs, Police, Sheriff, and Highway Patrol
Vehicles. Taxi-cabs, police, sheriff, and highway patrol
vehicles shall be so identified. These vehicles may not be
described by an ambiguous term such as "commercial".

12. Mileage Statements. When an advertisement quotes
the number of miles or a range of miles a vehicle has been
driven, the licensee must have written evidence that the vehicle
has not been operated in excess of the advertised mileage.

a) The evidence required by this section shall be the
properly completed odometer statement required by Section 41-
1a-902.

b) Ifa licensee chooses to advertise specific mileage or a
range of miles a vehicle has been driven, the licensee shall upon
request of any prospective purchaser, peace officer, or employee
of the division produce all documents in its possession
pertaining to that vehicle so that the mileage can be readily
verified.

13.  Underselling Claims. Unsupported underselling
claims may not be used. Underselling claims include the
following: "our prices are guaranteed lower than elsewhere",
"money refunded if you can duplicate our values", "we
guarantee to sell for less", "we sell for less", "we purchase
vehicles for less so we can sell them for less", "highest trade-in
allowance", "we give $300 more in trade than any other
dealers". Evidence of supported underselling claims must be
contained in the advertisement.

14. Would You Take §...... Use of cards, circulars, or
other advertising containing such offers as "would you take
$....., if I could get you $..... for your car", may not be used.

15. Free. "Free" may be used in advertising only when the
advertiser is offering an unconditional gift. If receipt of the
merchandise or service is conditional on a purchase the
following conditions must be satisfied:

a) The normal price of the merchandise or service to be
purchased may not have been increased nor its quantity reduced;

b) The advertiser must disclose this condition clearly and
conspicuously together with the offer and not by placing an
asterisk or symbol next to the word "free" and then referring to
the condition in a footnote; and

c) The offer must be temporary. For purposes of this
subsection, "temporary" means that the offer is made for no
more than 30 days during any 12-month period.
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16. Driving Trial. A free driving trial means that the
purchaser may drive the vehicle during the trial period and
return it to the dealer within the specified period and obtain a
refund of all moneys, signed agreements, or other considerations
deposited and a return of any vehicle traded in. The exact terms
and conditions of the free driving trial shall be set forth in
writing and a copy given to the purchaser at the time of the sale.

17. Guaranteed. When words such as "guarantee",
"warranty", or other terms implying protection are used in
advertising, an explanation of the time and coverage of the
guarantee or warranty shall be given in clear and concise
language. The purchaser shall be provided with a written
document stating the specific terms and coverage.

18. Name Your Own Deal. Statements such as "write your
own deal", "name your own price", "name your own monthly
payments", "appraise your own vehicle", and phrases of similar
import may not be used.

19. Disclosure of Material Facts. Disclosures of material
facts that are contained in advertisements and that involve types
of vehicles and transactions shall be made in a clear and
conspicuous manner.

a) Factors to be taken into consideration include
advertisement layout, headlines, illustrations, type size, contrast,
crawl speed and editing.

b) Fine print, and mouse print are not acceptable methods
of disclosing material facts.

¢) The disclosure must be made in a typeface and point
size comparable to the typeface and point size of the text used
throughout the body of the advertisement.

d) An asterisk may be used to give additional information
about a word or term, however, asterisks or other reference
symbols may not be used as a means of contradicting or
substantially changing the meaning of any advertising
statements.

20. Lease. When an advertisement relates to a lease, the
advertisement must make it readily apparent that the transaction
advertised is a lease.

a) The word "lease" must appear in a prominent position
in the advertisement in a typeface and point size comparable to
the largest text used to directly advertise the vehicle.

b) Statements that do not use the term "lease" do not
constitute adequate disclosure of a lease.

c) Lease advertisements may not contain the phrase "no
down payment" or words of similar import if an outlay of money
is required to lease the vehicle.

d) Lease terms that are not available to the general public
may not be included in advertisements directed at the general
public.

e) Limitations and qualifications applicable to the lease
terms advertised shall be clearly and conspicuously disclosed.

21. Television Disclosures. A disclosure appearing in
television advertisements must clearly and conspicuously feature
all necessary information in a manner that can be read and
understood if type is used, or that can be heard and understood
if audio is used. Fine print and mouse print do not constitute
clear and conspicuous disclosure.

22. Invoice or Cost. The terms "invoice" or "factory
invoice" may be used as long as the dealer is willing to show the
factory invoice to the prospective buyer. The term "cost" may
not be used.

23. Rebate Offers. "Rebate", "cash rebate", or similar
terms may be used only when it is clearly and conspicuously
stated who is offering the rebate.

24. Buy-down Interest Rates. No buy-down interest rate
may be advertised unless the dealer discloses the amount of
dealer contribution and states that the contribution by the
dealership may increase the negotiated price of the vehicle.

25.  Special Status of Dealership. An automotive
advertisement may not falsely imply that the dealer has a special

sponsorship, approval status, affiliation, or connection with the
manufacturer that is greater or more direct than any other like
dealer.

26. Price Equaling. An advertisement that expresses a
policy of matching or bettering competitor's prices shall fully
disclose any conditions that apply and specify the evidence a
consumer must present to take advantage of the offer. The
evidence requirement may not place an unreasonable burden on
the consumer by, for example requiring the consumer to
produce a signed contract from another dealer or to find a
vehicle with the identical features.

27. Van Conversion Advertisements. A dealer may
advertise a modified vehicle using the conversion firm's name
and may refer to the chassis manufacturer in a less prominent
manner, but may not advertise a modified vehicle solely by a
chassis manufacturer's name unless enfranchised to sell that
make of vehicle.

28. Auction. "Auction" or "auction special" and other
terms of similar import may be used only in connection with
vehicles offered or sold at a bona fide auction.

29. Layout and Type Size. The layout, headlines,
illustrations, or type size of a printed advertisement and the
broadcast words or pictures of radio or television advertisements
may not convey or permit an erroneous or misleading
impression as to which vehicle or vehicles are offered at
featured prices.

a) When an advertisement contains a picture of a vehicle
along with a quoted price, the vehicle pictured must be the exact
model with identical options and accessories as the vehicle
advertised.

b) No advertised offer, expression, or display of price,
terms, down payment, trade-in allowances, cash difference,
savings, or other material terms may be misleading and any
necessary qualifications shall be clearly, conspicuously, and
accurately set forth to prevent misunderstanding.

¢) Qualifying terms and phrases shall be clearly,
conspicuously, and accurately set forth as follows:

(1) in bold print and in type of a size that is capable of
being read without unreasonable extra effort;

(2) in terms that are understandable to the buying public;
and

(3) in close proximity to the qualified representation and
not separated or buried by asterisk in some other part of the
advertisement.

R877-23V-8. Signs and Identification Pursuant to Utah
Code Ann. Section 41-3-105.

A. Every dealer, dismantler, manufacturer, remanufacturer,
transporter, crusher, and body shop must post a sign at its
principal place of business.

B. The sign required under A. shall:

1. plainly display in a permanent manner the name under
which the business is licensed;

2. be not less than 24 square feet in size, unless required
otherwise, in writing, by a government entity;

3. be painted on the building, attached to the building with
nails or bolts, or affixed to posts that have been securely
anchored in the ground.

C. A similar sign must be conspicuously posted at each
additional place of business and must show, in addition, the
address of the principal place of business. All signs must
remain posted at each place of business and on the office. Ifthe
office is not located at the site on which the motor vehicles are
displayed or offered for sale or exchange, the bonded dealer
number, dismantler number, or manufacturer number must also
be conspicuously displayed either on the sign or on the building.

D. If the additional place of business is an auto show or
similar business that will conduct business for ten days or less,
the sign need only show the licensee's name as licensed by the
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division and be of a size that reasonably identifies the licensee.

E. Every dismantler, body shop, crusher, and dealer
engaged in the business of dismantling motor vehicles for the
sale of parts or salvage shall identify any vehicles or equipment
used by the dismantler, body shop, crusher, or dealer for
transporting salvage or parts on the highways.  This
identification shall include the name, address, and dismantler,
body shop, crusher, or dealer number of the licensee, and shall
be conspicuously displayed on both sides of the vehicle or
equipment in letters and numerals not less than two inches in
height.

F. No place of business may be operated under a name
other than that by which the licensee is licensed by the division.
No sign may be posted at a place of business that shows a
business name other than the one licensed by the division or
gives the impression that the business is other than the one
licensed by the division. However, a sign containing a variation
of the licensee's name, if a variation of the licensee's name is
required by a manufacturer in writing, may be posted as long as
the sign containing the licensed name is more prominent.

G. Documents submitted by a licensee to a government
entity shall be identified only by the name under which the
licensee is licensed by the division. All documents used by the
licensee to promote or transact a sale or lease of a vehicle shall
identify that licensee only by the name under which the licensee
is licensed with the division.

R877-23V-10. Uniform Vehicle Identification Numbering
System for Licensed Manufacturers Pursuant to Utah Code
Ann. Section 41-3-202.

A. Except as provided in subsection (B), all manufacturers
of' motor vehicles licensed under Section 41-3-202 shall comply
with the National Highway Traffic and Safety Administration's
Standard No. 115,49 C.F.R. Section 571.115 (1992), regarding
17-character vehicle identification number (VIN) requirements.

B. Manufacturers involved only in the second stage of a
multi-stage vehicle are not required to comply with subsection
(A) if the manufacturer of the first stage has complied with
subsection (A).

R877-23V-11. License Information Update Pursuant to Utah
Code Ann. Section 41-3-201.

A. Every person licensed under Section 41-3-202 shall
notify the Motor Vehicle Enforcement Division (division)
immediately of any change in ownership, address, or
circumstance relating to its fitness to be licensed.

B. The division may request the licensee to review
information contained in the division's files and notify the
division of any corrections that must be made.

R877-23V-12. Documents Required Prior to Issue of a
License Pursuant to Utah Code Ann. Section 41-3-105.

A. The following items must be properly completed and
presented to the Motor Vehicle Enforcement Division (division)
before a license is issued.

1. New motor vehicle dealer or new motorcycle and small
trailer dealer license:

a) application for license;

b) dealer bond in the amount prescribed by Section 41-3-
205;

¢) evidence that a Utah sales tax license has been issued to
the dealership;

d) franchise verification from the manufacturer of each
make of new motor vehicle to be offered for sale;

e) picture of the dealership, clearly showing the office,
display space, and required sign;

f) pictures of the owner, partners, or corporate officers
who will act as no-fee salespersons;

g) the fee required by Section 41-3-601;

h) evidence that the place of business has been inspected
by an authorized division employee or agent;

i. fingerprints of the owner, partners, or corporate officers
who will act as no-fee salespersons, and the fees and waiver
required by the Department of Public Safety for the processing
of fingerprints.

2. Used motor vehicle dealer or used motorcycle and small
trailer dealer license:

a) application for license;

b) dealer bond in the amount prescribed by Section 41-3-
205;

¢) evidence that a Utah sales tax license has been issued to
the dealership;

d) picture of the dealership, clearly showing the office,
display space, and required sign;

e) pictures of the owner, partners, or corporate officers
who will act as no-fee salespersons;

f) the fee required by law;

g) evidence that the place of business has been inspected
by an authorized division employee or agent;

h) fingerprints of the owner, partners, or corporate officers
who will act as no-fee salespersons, and the fees and waiver
required by the Department of Public Safety for the processing
of fingerprints.

3. Manufacturer or remanufacturer license:

a) application for license;

b) evidence that the applicant has complied with the
National Highway Traffic and Safety Administration's Motor
Vehicle Safety Standard No. 115, regarding 17 character vehicle
identification number (VIN) requirements;

¢) picture of the principal place of business;

d) the fee required by Section 41-3-601;

e) evidence that a Utah sales tax license has been issued to
the manufacturer or remanufacturer;

f) evidence that the place of business has been inspected
by an authorized division employee or agent.

4. Transporter license:

a) application for license;

b) picture of the principal place of business;

c) the fee required by Section 41-3-601;

d) evidence that a Utah sales tax license has been issued
to the transporter;

e) evidence that the place of business has been inspected
by an authorized division employee or agent.

5. Dismantler license:

a) application for license;

b) evidence that a Utah sales tax license has been issued
for the dismantler;

c) picture of the principal place of business, clearly
showing the office, sign, and display space;

d) the fee required by Section 41-3-601;

e) evidence that the place of business has been inspected
by an authorized division employee or agent.

6. Crusher license:

a) application for license;

b) crusher bond as prescribed in Section 41-3-205;

c) picture of the principal place of business, clearly
showing the office;

d) the fee required by Section 41-3-601;

e) evidence that a Utah sales tax license has been issued
for the crusher;

f) evidence that the place of business has been inspected
by an authorized division employee or agent.

7. Salesperson license:

a) application for license;

b) picture of the applicant;

¢) fingerprints of the applicant and the fees and waiver
required by the Department of Public Safety for the processing
of fingerprints;
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d) the fee required by Section 41-3-601.

8. Distributor, factory branch, distributor branch, or
representative license:

a) application for license;

b) the fee required by Section 41-3-601.

9. Body shop license:

a) application for license;

b) body shop bond as prescribed in Section 41-3-205;

c) picture of the principal place of business, clearly
showing the office, sign, and display space;

d) the fee required by Section 41-3-601;

e) evidence that a Utah sales tax license has been issued
for the body shop;

f) evidence that the place of business has been inspected
by an authorized division employee or agent.

10. New applicants may also be required to attend an
orientation class on motor vehicle laws and motor vehicle
business laws before their license is issued.

R877-23V-14. Dealer Identification of Fees Associated with
Issuance of Temporary Permits Pursuant to Utah Code Ann.
Sections 41-3-301 and 41-3-302.

A. A dealer issuing temporary permits under Sections 41-
3-301 or 41-3-302 shall segregate and separately identify the
fees required by Title 41, Chapter 1a, as state-mandated fees.

B. Only fees required by Title 41, Chapter 1a, may be
identified as state-mandated fees.

C. A dealer that fails to segregate and separately identify
state-mandated fees pursuant to A. is in violation of Title 41,
Chapter 3.

D. If a dealer charges the purchaser/consumer/lessee of a
motor vehicle a fee for the handling and processing of any state-
mandated fees (such fees are commonly referred to as "dealer
documentary service fees"), then the dealer, in addition to the
requirements set forth in A., B., C. above, must prominently
display a sign on the dealer premises in such location as to
readily discernable by all purchasers, consumers, or lessees.
The sign shall read as follows:

The (dealer documentary service fee) ( )as set forth in
your contract represents costs and profit to the dealer for
preparing and processing documents and other services related
to the sale or lease of your vehicle. These fees are not set or
state mandated by state statute or rule.

The blank in the preceding paragraph may be wording
selected by the dealer to describe the fee charged for document
preparation and processing and other services, but must be, in
all cases, the actual wording used in the dealer's contract of sale
or lease agreement.

R877-23V-16. Replacement or Renewal of Lost or Stolen
Special Plates Pursuant to Utah Code Ann. Section 41-3-507.

A. A lost or stolen dealer, dismantler, manufacturer,
remanufacturer, or transporter plate may be replaced only after
it has expired.

B. The replaced special plate shall be included in the
calculation of special plates a dealer may be issued under
Section 41-3-503.

R877-23V-18. Qualifications for a Salvage Vehicle Buyer
License Pursuant to Utah Code Ann. Section 41-3-202.

A. An applicant for a salvage vehicle buyer license shall
provide to the division:

1. evidence that the applicant is licensed in any state as a
motor vehicle dealer, dismantler, or body shop;

2. alist of any previous motor vehicle related businesses
in which the applicant was involved;

3. evidence that the applicant has business experience in
buying, selling, or otherwise working with salvage vehicles;

4. evidence that the applicant understands and complies

with statutes and rules relating to the handling and disposal of
environmental hazardous materials associated with salvage
vehicles under Title 19, Chapter 6, Hazardous Substances; and

5. evidence that the applicant has complied with the
provisions of Title 41, Chapter 3, Motor Vehicle Business
Regulation Act, or similar laws of another state.

R877-23V-19. Disclosure of Vehicles Initially Delivered for
Sale in a Country Other than the United States Pursuant to
Utah Code Ann. Section 41-1a-712.

The written notice required under Section 41-1a-712 for a
vehicle sold or offered for sale in this state that was initially
delivered for sale in a country other than the United States shall
contain language substantially similar to the following
statements.

A. The odometer for this vehicle may have been converted
to miles.

B. This vehicle meets U.S. Department of Transportation
safety standards.

C. This vehicle may have manufacturer warranty
exclusions if sold or offered for sale in this country.

KEY: taxation, motor vehicles
September 15, 2006
Notice of Continuation April 11, 2002

41-1a-712
41-3-105
41-3-201
41-3-202
41-3-210
41-3-301
41-3-302
41-3-305
41-3-503
41-3-505
41-3-506
41-3-507



UAC (As of October 1, 2006)

Printed: October 10, 2006

Page 134

R884. Tax Commission, Property Tax.

R884-24P. Property Tax.

R884-24P-5. Abatement or Deferral of Property Taxes of
Indigent Persons Pursuant to Utah Code Ann. Sections 59-2-
1107 through 59-2-1109 and 59-2-1202(5).

A. "Household income" includes net rents, interest,
retirement income, welfare, social security, and all other sources
of cash income.

B. Absence from the residence due to vacation,
confinement to hospital, or other similar temporary situation
shall not be deducted from the ten-month residency requirement
of Section 59-2-1109(3)(a)(ii).

C. Written notification shall be given to any applicant
whose application for abatement or deferral is denied.

R884-24P-7. Assessment of Mining Properties Pursuant to
Utah Code Ann. Section 59-2-201.

A. Definitions.

1. "Allowable costs" means those costs reasonably and
necessarily incurred to own and operate a productive mining
property and bring the minerals or finished product to the
customary or implied point of sale.

a) Allowable costs include: salaries and wages, payroll
taxes, employee benefits, workers compensation insurance, parts
and supplies, maintenance and repairs, equipment rental, tools,
power, fuels, utilities, water, freight, engineering, drilling,
sampling and assaying, accounting and legal, management,
insurance, taxes (including severance, property, sales/use, and
federal and state income taxes), exempt royalties, waste
disposal, actual or accrued environmental cleanup, reclamation
and remediation, changes in working capital (other than those
caused by increases or decreases in product inventory or other
nontaxable items), and other miscellaneous costs.

b) For purposes of the discounted cash flow method,
allowable costs shall include expected future -capital
expenditures in addition to those items outlined in A.1.a).

¢) For purposes of the capitalized net revenue method,
allowable costs shall include straight- line depreciation of
capital expenditures in addition to those items outlined in
A.l.a).

d) Allowable costs does not include interest, depletion,
depreciation other than allowed in A.l.c), amortization,
corporate overhead other than allowed in A.l.a), or any
expenses not related to the ownership or operation of the mining
property being valued.

e) To determine applicable federal and state income taxes,
straight line depreciation, cost depletion, and amortization shall
be used.

2. "Asset value" means the value arrived at using generally
accepted cost approaches to value.

3. "Capital expenditure" means the cost of acquiring
property, plant, and equipment used in the productive mining
property operation and includes:

a) purchase price of an asset and its components;

b) transportation costs;

c) installation charges and construction costs; and

d) sales tax.

4. "Constant or real dollar basis" means cash flows or net
revenues used in the discounted cash flow or capitalized net
revenue methods, respectively, prepared on a basis where
inflation or deflation are adjusted back to the lien date. For this
purpose, inflation or deflation shall be determined using the
gross domestic product deflator produced by the Congressional
Budget Office, or long-term inflation forecasts produced by
reputable analysts, other similar sources, or any combination
thereof.

5. "Discount rate" means the rate that reflects the current
yield requirements of investors purchasing comparable
properties in the mining industry, taking into account the

industry's current and projected market, financial, and economic
conditions.

6. "Economic production" means the ability of the mining
property to profitably produce and sell product, even if that
ability is not being utilized.

7. "Exempt royalties" means royalties paid to this state or
its political subdivisions, an agency of the federal government,
or an Indian tribe.

8. "Expected annual production" means the economic
production from a mine for each future year as estimated by an
analysis of the life-of-mine mining plan for the property.

9. "Fair market value" is as defined in Section 59-2-102.

10. "Federal and state income taxes" mean regular taxes
based on income computed using the marginal federal and state
income tax rates for each applicable year.

11. "Implied point of sale" means the point where the
minerals or finished product change hands in the normal course
of business.

12. "Net cash flow" for the discounted cash flow method
means, for each future year, the expected product price
multiplied by the expected annual production that is anticipated
to be sold or self-consumed, plus related revenue cash flows,
minus allowable costs.

13. "Net revenue" for the capitalized net revenue method
means, for any of the immediately preceding five years, the
actual receipts from the sale of minerals (or if self - consumed,
the value of the self-consumed minerals), plus actual related
revenue cash flows, minus allowable costs.

14. "Non-operating mining property” means a mine that
has not produced in the previous calendar year and is not
currently capable of economic production, or land held under a
mineral lease not reasonably necessary in the actual mining and
extraction process in the current mine plan.

15. "Productive mining property" means the property of a
mine that is either actively producing or currently capable of
having economic production. Productive mining property
includes all taxable interests in real property, improvements and
tangible personal property upon or appurtenant to a mine that
are used for that mine in exploration, development, engineering,
mining, crushing or concentrating, processing, smelting,
refining, reducing, leaching, roasting, other processes used in
the separation or extraction of the product from the ore or
minerals and the processing thereof, loading for shipment,
marketing and sales, environmental clean-up, reclamation and
remediation, general and administrative operations, or
transporting the finished product or minerals to the customary
point of sale or to the implied point of sale in the case of self-
consumed minerals.

16. "Product price" for each mineral means the price that
is most representative of the price expected to be received for
the mineral in future periods.

a) Product price is determined using one or more of the
following approaches:

(1) an analysis of average actual sales prices per unit of
production for the minerals sold by the taxpayer for up to five
years preceding the lien date; or,

(2) an analysis of the average posted prices for the
minerals, if valid posted prices exist, for up to five calendar
years preceding the lien date; or,

(3) the average annual forecast prices for each of up to five
years succeeding the lien date for the minerals sold by the
taxpayer and one average forecast price for all years thereafter
for those same minerals, obtained from reputable forecasters,
mutually agreed upon between the Property Tax Division and
the taxpayer.

b) If self-consumed, the product price will be determined
by one of the following two methods:

(1) Representative unit sales price of like minerals. The
representative unit sales price is determined from:
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(a) actual sales of like mineral by the taxpayer;

(b) actual sales of like mineral by other taxpayers; or

(c) posted prices of like mineral; or

(2) If a representative unit sales price of like minerals is
unavailable, an imputed product price for the self-consumed
minerals may be developed by dividing the total allowable costs
by one minus the taxpayer's discount rate to adjust to a cost that
includes profit, and dividing the resulting figure by the number
of units mined.

17. "Related revenue cash flows" mean non-product
related cash flows related to the ownership or operation of the
mining property being valued. Examples of related revenue
cash flows include royalties and proceeds from the sale of
mining equipment.

18.  "Self consumed minerals" means the minerals
produced from the mining property that the mining entity
consumes or utilizes for the manufacture or construction of
other goods and services.

19.  "Straight line depreciation" means depreciation
computed using the straight line method applicable in
calculating the regular federal tax. For this purpose, the
applicable recovery period shall be seven years for depreciable
tangible personal mining property and depreciable tangible
personal property appurtenant to a mine, and 39 years for
depreciable real mining property and depreciable real property
appurtenant to a mine.

B. Valuation.

1. The discounted cash flow method is the preferred
method of valuing productive mining properties. Under this
method the taxable value of the mine shall be determined by:

a) discounting the future net cash flows for the remaining
life of the mine to their present value as of the lien date; and

b) subtracting from that present value the fair market value,
as of the lien date, of licensed vehicles and nontaxable items.

2. The mining company shall provide to the Property Tax
Division an estimate of future cash flows for the remaining life
of the mine. These future cash flows shall be prepared on a
constant or real dollar basis and shall be based on factors
including the life-of-mine mining plan for proven and probable
reserves, existing plant in place, capital projects underway,
capital projects approved by the mining company board of
directors, and capital necessary for sustaining operations. All
factors included in the future cash flows, or which should be
included in the future cash flows, shall be subject to verification
and review for reasonableness by the Property Tax Division.

3. If the taxpayer does not furnish the information
necessary to determine a value using the discounted cash flow
method, the Property Tax Division may use the capitalized net
revenue method. This method is outlined as follows:

a) Determine annual net revenue, both net losses and net
gains, from the productive mining property for each of the
immediate past five years, or years in operation, if less than five
years. Each year's net revenue shall be adjusted to a constant or
real dollar basis.

b) Determine the average annual net revenue by summing
the values obtained in B.3.a) and dividing by the number of
operative years, five or less.

¢) Divide the average annual net revenue by the discount
rate to determine the fair market value of the entire productive
mining property.

d) Subtract from the fair market value of the entire
productive mining property the fair market value, as of the lien
date, of licensed vehicles and nontaxable items, to determine the
taxable value of the productive mining property.

4. The discount rate shall be determined by the Property
Tax Division.

a) The discount rate shall be determined using the
weighted average cost of capital method, a survey of reputable
mining industry analysts, any other accepted methodology, or

any combination thereof.

b) If using the weighted average cost of capital method,
the Property Tax Division shall include an after-tax cost of debt
and of equity. The cost of debt will consider market yields. The
cost of equity shall be determined by the capital asset pricing
model, arbitrage pricing model, risk premium model, discounted
cash flow model, a survey of reputable mining industry analysts,
any other accepted methodology, or a combination thereof.

5. Where the discount rate is derived through the use of
publicly available information of other companies, the Property
Tax Division shall select companies that are comparable to the
productive mining property. In making this selection and in
determining the discount rate, the Property Tax Division shall
consider criteria that includes size, profitability, risk,
diversification, or growth opportunities.

6. A non-operating mine will be valued at fair market
value consistent with other taxable property.

7. If, in the opinion of the Property Tax Division, these
methods are not reasonable to determine the fair market value,
the Property Tax Division may use other valuation methods to
estimate the fair market value of a mining property.

8. The fair market value of a productive mining property
may not be less than the fair market value of the land,
improvements, and tangible personal property upon or
appurtenant to the mining property. The mine value shall
include all equipment, improvements and real estate upon or
appurtenant to the mine. All other tangible property not
appurtenant to the mining property will be separately valued at
fair market value.

9. Where the fair market value of assets upon or
appurtenant to the mining property is determined under the cost
method, the Property Tax Division shall use the replacement
cost new less depreciation approach. This approach shall
consider the cost to acquire or build an asset with like utility at
current prices using modern design and materials, adjusted for
loss in value due to physical deterioration or obsolescence for
technical, functional and economic factors.

C. When the fair market value of a productive mining
property in more than one tax area exceeds the asset value, the
fair market value will be divided into two components and
apportioned as follows:

1. Asset value that includes machinery and equipment,
improvements, and land surface values will be apportioned to
the tax areas where the assets are located.

2. The fair market value less the asset value will give an
income increment of value. The income increment will be
apportioned as follows:

a) Divide the asset value by the fair market value to
determine a quotient. Multiply the quotient by the income
increment of value. This value will be apportioned to each tax
area based on the percentage of the total asset value in that tax
area.

b) The remainder of the income increment will be
apportioned to the tax areas based on the percentage of the
known mineral reserves according to the mine plan.

D. The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1998.

R884-24P-8. Security for Property Tax on Uranium and
Vanadium Mines Pursuant to Utah Code Ann. Section 59-2-
211.

A. The security deposit allowed by Section 59-2-211 shall
be requested from the mine owners or operators by giving notice
in the manner required by Section 59-2-211. A list of mine
owners and operators who have made lump sum security
deposits with the Tax Commission will be furnished annually by
the Tax Commission to any person, mill, buying station, or
other legal entity receiving uranium or vanadium ore mined,
produced, or received from within Utah.
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B. At the option of the mine owner or operator, within 30
days after receiving proper notice from the Tax Commission, or
if the mine owner or operator has not complied with the request
within the 30 day period, the Tax Commission may implement
the following procedure:

1. Any person, mill, buying station, or other legal entity
receiving uranium or vanadium ore mined, produced, or
received from within Utah shall withhold 4 percent, or any
higher amount set by the Tax Commission, of the gross proceeds
due to the mine operator or owner.

2. All amounts withheld shall be remitted to the Tax
Commission by the last day of April, July, October, and January
for the immediately preceding calendar quarter, in the manner
set forth by the Tax Commission.

3. Not later than the last day of February, owners or
operators of uranium and vanadium mines who have not made
lump sum security deposits with the Tax Commission shall be
provided with a statement from the Tax Commission showing all
security deposit amounts withheld from their gross proceeds
during the previous calendar year.

4. The Tax Commission shall provide the county treasurers
with a list of all uranium and vanadium mine owners and
operators who have had security deposit amounts withheld. The
county treasurers shall then advise the Tax Commission in
writing of the amount of taxes due from each mine owner or
operator on the Tax Commission's list.

5. Once all county treasurers have responded, the Tax
Commission shall forward to each county treasurer the taxes
due, or the pro rata portion thereof, to the extent taxes have been
withheld and remitted to the Tax Commission.

a. Any amount withheld in excess of the total taxes due to
all counties shall be refunded to the appropriate mine owner or
operator by the Tax Commission.

b. If the amount withheld is not sufficient to pay the full
amount of taxes due, the county treasurers shall collect the
balance of taxes directly from the mine owner or operator.

R884-24P-10. Taxation of Underground Rights in Land
That Contains Deposits of Oil or Gas Pursuant to Utah Code
Ann. Sections 59-2-201 and 59-2-210.

A. Definitions.

1. "Person" is as defined in Section 68-3-12.

2. "Working interest owner" means the owner of an
interest in oil, gas, or other hydrocarbon substances burdened
with a share of the expenses of developing and operating the
property.

3. "Unit operator" means a person who operates all
producing wells in a unit.

4. "Independent operator" means a person operating an oil
or gas producing property not in a unit.

5. One person can, at the same time, be a unit operator, a
working interest owner, and an independent operator and must
comply with all requirements of this rule based upon the
person's status in the respective situations.

6. "Expected annual production" means the future
economic production of an oil and gas property as estimated by
the Property Tax Division using decline curve analysis.
Expected annual production does not include production used
on the same well, lease, or unit for the purpose of repressuring
or pressure maintenance.

7. "Product price" means:

a) Oil: The weighted average posted price for the calendar
year preceding January 1, specific for the field in which the well
is operating as designated by the Division of Oil, Gas, and
Mining. The weighted average posted price is determined by
weighing each individual posted price based on the number of
days it was posted during the year, adjusting for gravity,
transportation, escalation, or deescalation.

b) Gas:

(1) If sold under contract, the price shall be the stated
price as of January 1, adjusted for escalation and deescalation.

(2) Ifsold on the spot market or to a direct end-user, the
price shall be the average price received for the 12-month period
immediately preceding January 1, adjusted for escalation and
deescalation.

8. "Future net revenue" means annual revenues less costs
of the working interests and royalty interest.

9. "Revenue" means expected annual gross revenue,
calculated by multiplying the product price by expected annual
production for the remaining economic life of the property.

10. "Costs" means expected annual allowable costs applied
against revenue of cost-bearing interests:

a) Examples of allowable costs include management
salaries; labor; payroll taxes and benefits; workers'
compensation insurance; general insurance; taxes (excluding
income and property taxes); supplies and tools; power;
maintenance and repairs; office; accounting; engineering;
treatment; legal fees; transportation; miscellaneous; capital
expenditures; and the imputed cost of self consumed product.

b) Interest, depreciation, or any expense not directly
related to the unit will shall not be included as allowable costs.

11. "Production asset" means any asset located at the well
site that is used to bring oil or gas products to a point of sale or
transfer of ownership.

B. The discount rate shall be determined by the Property
Tax Division using methods such as the weighted cost of capital
method.

1. The cost of debt shall consider market yields. The cost
of equity shall be determined by the capital asset pricing model,
risk premium model, discounted cash flow model, a
combination thereof, or any other accepted methodology.

2. The discount rate shall reflect the current yield
requirements of investors purchasing similar properties, taking
into consideration income, income taxes, risk, expenses,
inflation, and physical and locational characteristics.

3. The discount rate shall contain the same elements as the
expected income stream.

C. Assessment Procedures.

1. Underground rights in lands containing deposits of oil
or gas and the related tangible property shall be assessed by the
Property Tax Division in the name of the unit operator, the
independent operator, or other person as the facts may warrant.

2. The taxable value of underground oil and gas rights
shall be determined by discounting future net revenues to their
present value as of the lien date of the assessment year and then
subtracting the value of applicable exempt federal, state, and
Indian royalty interests.

3. Thereasonable taxable value of productive underground
oil and gas rights shall be determined by the methods described
in C.2. of this rule or such other valuation method that the Tax
Commission believes to be reasonably determinative of the
property's fair market value.

4. The value of the production assets shall be considered
in the value of the oil and gas reserves as determined in C.2.
above. Any other tangible property shall be separately valued
at fair market value by the Property Tax Division.

5. The minimum value of the property shall be the value
of the production assets.

D. Collection by Operator.

1. The unit operator may request the Property Tax
Division to separately list the value of the working interest, and
the value of the royalty interest on the Assessment Record.
When such a request is made, the unit operator is responsible to
provide the Property Tax Division with the necessary
information needed to compile this list. The unit operator may
make a reasonable estimate of the ad valorem tax liability for a
given period and may withhold funds from amounts due to
royalty. Withheld funds shall be sufficient to ensure payment of
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the ad valorem tax on each fractional interest according to the
estimate made.

a) If a unit operating agreement exists between the unit
operator and the fractional working interest owners, the unit
operator may withhold or collect the tax according to the terms
of that agreement.

b) In any case, the unit operator and the fractional interest
owner may make agreements or arrangements for withholding
or otherwise collecting this tax. This may be done whether or
not that practice is consistent with the preceding paragraphs so
long as all requirements of the law are met. When a fractional
interest owner has had funds withheld to cover the estimated ad
valorem tax liability and the operator fails to remit such taxes to
the county when due, the fractional interest owner shall be
indemnified from any further ad valorem tax liability to the
extent of the withholding.

¢) The unit operator shall compare the amount withheld to
the taxes actually due, and return any excess amount to the
fractional interest owner within 60 days after the delinquent date
of the tax. At the request of the fractional interest owner the
excess may be retained by the unit operator and applied toward
the fractional interest owner's tax liability for the subsequent
year.

2. The penalty provided for in Section 59-2-210 is
intended to ensure collection by the county of the entire tax due.
Any unit operator who has paid this county imposed penalty,
and thereafter collects from the fractional interest holders any
part of their tax due, may retain those funds as reimbursement
against the penalty paid.

3. Interest on delinquent taxes shall be assessed as set forth
in Section 59-2-1331.

4. Each unit operator may be required to submit to the
Property Tax Division a listing of all fractional interest owners
and their interests upon specific request of the Property Tax
Division. Working interest owners, upon request, shall be
required to submit similar information to unit operators.

R884-24P-14. Valuation of Real Property Encumbered by
Preservation Easements Pursuant to Utah Code Ann. Section
59-2-303.

A. The assessor shall take into consideration any
preservation easements attached to historically significant real
property and structures when determining the property's value.

B. After the preservation easement has been recorded with
the county recorder, the property owner of record shall submit
to the county assessor and the Tax Commission a notice of the
preservation easement containing the following information:

1. the property owner's name;

2. the address of the property; and

3. the serial number of the property.

C. The county assessor shall review the property and
incorporate any value change due to the preservation easement
in the following year's assessment roll.

R884-24P-16. Assessment of Interlocal Cooperation Act
Project Entity Properties Pursuant to Utah Code Ann.
Section 11-13-25.

A. Definitions:

1. "Utah fair market value" means the fair market value of
that portion of the property of a project entity located within
Utah upon which the fee in lieu of ad valorem property tax may
be calculated.

2. "Fee" means the annual fee in lieu of ad valorem
property tax payable by a project entity pursuant to Section 11-
13-25.

3. "Energy supplier" means an entity that purchases any
capacity, service or other benefit of a project to provide
electrical service.

4. "Exempt energy supplier" means an energy supplier

whose tangible property is exempted by Article XIII, Sec. 2. of
the Constitution of Utah from the payment of ad valorem
property tax.

5. "Optimum operating capacity" means the capacity at
which a project is capable of operating on a sustained basis
taking into account its design, actual operating history,
maintenance requirements, and similar information from
comparable projects, if any. The determination of the projected
and actual optimum operating capacities of a project shall
recognize that projects are not normally operated on a sustained
basis at 100 percent of their designed or actual capacities and
that the optimum level for operating a project on a sustained
basis may vary from project to project.

6. "Property" means any electric generating facilities,
transmission facilities, distribution facilities, fuel facilities, fuel
transportation facilities, water facilities, land, water or other
existing facilities or tangible property owned by a project entity
and required for the project which, if owned by an entity
required to pay ad valorem property taxes, would be subject to
assessment for ad valorem tax purposes.

7. "Sold," for the purpose of interpreting D, means the first
sale of the capacity, service, or other benefit produced by the
project without regard to any subsequent sale, resale, or lay-off
of that capacity, service, or other benefit.

8. "Taxing jurisdiction" means a political subdivision of
this state in which any portion of the project is located.

9. All definitions contained in the Interlocal Cooperation
Act, Section 11-13-3, as in effect on December 31, 1989, apply
to this rule.

B. The Tax Commission shall determine the fair market
value of the property of each project entity. Fair market value
shall be based upon standard appraisal theory and shall be
determined by correlating estimates derived from the income
and cost approaches to value described below.

1. The income approach to value requires the imputation
of an income stream and a capitalization rate. The income
stream may be based on recognized indicators such as average
income, weighted income, trended income, present value of
future income streams, performance ratios, and discounted cash
flows. The imputation of income stream and capitalization rate
shall be derived from the data of other similarly situated
companies. Similarity shall be based on factors such as
location, fuel mix, customer mix, size and bond ratings.
Estimates may also be imputed from industry data generally.
Income data from similarly situated companies will be adjusted
to reflect differences in governmental regulatory and tax
policies.

2. The cost approach to value shall consist of the total of
the property's net book value of the project's property. This
total shall then be adjusted for obsolescence if any.

3. In addition to, and not in lieu of, any adjustments for
obsolescence made pursuant to B.2., a phase-in adjustment shall
be made to the assessed valuation of any new project or
expansion of an existing project on which construction
commenced by a project entity after January 1, 1989 as follows:

a) During the period the new project or expansion is valued
as construction work in process, its assessed valuation shall be
multiplied by the percentage calculated by dividing its projected
production as of the projected date of completion of
construction by its projected optimum operating capacity as of
that date.

b) Once the new project or expansion ceases to be valued
as construction work in progress, its assessed valuation shall be
multiplied by the percentage calculated by dividing its actual
production by its actual optimum operating capacity. After the
new project or expansion has sustained actual production at its
optimum operating capacity during any tax year, this percentage
shall be deemed to be 100 percent for the remainder of its useful
life.
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C. If portions of the property of the project entity are
located in states in addition to Utah and those states do not
apply a unit valuation approach to that property, the fair market
value of the property allocable to Utah shall be determined by
computing the cost approach to value on the basis of the net
book value of the property located in Utah and imputing an
estimated income stream based solely on the value of the Utah
property as computed under the cost approach. The correlated
value so determined shall be the Utah fair market value of the
property.

D. Before fixing and apportioning the Utah fair market
value of the property to the respective taxing jurisdictions in
which the property, or a portion thereof is located, the Utah fair
market value of the property shall be reduced by the percentage
of the capacity, service, or other benefit sold by the project
entity to exempt energy suppliers.

E. For purposes of calculating the amount of the fee
payable under Section 11-13-25(3), the percentage of the project
that is used to produce the capacity, service or other benefit sold
shall be deemed to be 100 percent, subject to adjustments
provided by this rule, from the date the project is determined to
be commercially operational.

F. In computing its tax rate pursuant to the formula
specified in Section 59-2-913(2), each taxing jurisdiction in
which the project property is located shall add to the amount of
its budgeted property tax revenues the amount of any credit due
to the project entity that year under Section 11-13-25(3), and
shall divide the result by the sum of the taxable value of all
property taxed, including the value of the project property
apportioned to the jurisdiction, and further adjusted pursuant to
the requirements of Section 59-2-913.

G. B.1. and B.2. are retroactive to the lien date of January
1, 1984. B.3. is effective as of the lien date of January 1, 1989.
The remainder of this rule is retroactive to the lien date of
January 1, 1988.

R884-24P-17. Reappraisal of Real Property by County
Assessors Pursuant to Utah Constitution, Article XIII,
Subsection 11, and Utah Code Ann. Sections 59-2-303, 59-2-
302, and 59-2-704.

A. The following standards shall be followed in sequence
when performing a reappraisal of all classes of locally-assessed
real property within a county.

1. Conduct a preliminary survey and plan.

a) Compile a list of properties to be appraised by property
class.

b) Assemble a complete current set of ownership plats.

c¢) Estimate personnel and resource requirements.

d) Construct a control chart to outline the process.

2. Select a computer-assisted appraisal system and have
the system approved by the Property Tax Division.

3. Obtain a copy of all probable transactions from the
recorder's office for the three-year period ending on the effective
date of reappraisal.

4. Perform ause valuation on agricultural parcels using the
most recent set of aerial photographs covering the jurisdiction.

a) Perform a field review of all agricultural land, dividing
up the land by agricultural land class.

b) Transfer data from the aerial photographs to the current
ownership plats, and compute acreage by class on a per parcel
basis.

¢) Enter land class information and the calculated
agricultural land use value on the appraisal form.

5. Develop a land valuation guideline.

6. Perform an appraisal on improved sold properties
considering the three approaches to value.

7. Develop depreciation schedules and time-location
modifiers by comparing the appraised value with the sale price
of sold properties.

8. Organize appraisal forms by proximity to each other and
by geographical area. Insert sold property information into the
appropriate batches.

9. Collect data on all nonsold properties.

10. Develop capitalization rates and gross rent multipliers.

11. Estimate the value of income-producing properties
using the appropriate capitalization method.

12. Input the data into the automated system and generate
preliminary values.

13. Review the preliminary figures and refine the estimate
based on the applicable approaches to value.

14. Develop an outlier analysis program to identify and
correct clerical or judgment errors.

15. Perform an assessment/sales ratio study. Include any
new sale information.

16. Make a final review based on the ratio study including
an analysis of variations in ratios. Make appropriate
adjustments.

17. Calculate the final values and place them on the
assessment role.

18. Develop and publish a sold properties catalog.

19. Establish the local Board of Equalization procedure.

20. Prepare and file documentation of the reappraisal
program with the local Board of Equalization and Property Tax
Division.

B. The Tax Commission shall provide procedural
guidelines for implementing the above requirements.

R884-24P-19. Appraiser Designation Program Pursuant to
Utah Code Ann. Sections 59-2-701 and 59-2-702.

(1) "State certified general appraiser," "state certified
residential appraiser,” and "state licensed appraiser" are as
defined in Section 61-2b-2.

(2) The ad valorem training and designation program
consists of several courses and practica.

(a) Certain courses must be sanctioned by either the
Appraiser Qualification Board of the Appraisal Foundation
(AQB) or the Western States Association of Tax Administrators
(WSATA).

(b) The courses comprising the basic designation program
are:

(i) Course A - Assessment Practice in Utah;

(i) Course B - Fundamentals of Real Property Appraisal;

(iii) Course C - Mass Appraisal of Land;

(iv) Course D - Building Analysis and Valuation;

(v) Course E - Income Approach to Valuation;

(vi) Course G - Development and Use of Personal
Property Schedules;

(vii) Course H - Appraisal of Public Utilities and
Railroads (WSATA); and

(viii) Course J - Uniform Standards of Professional
Appraisal Practice (AQB).

(c) The Tax Commission may allow equivalent appraisal
education to be submitted in lieu of Course B, Course E, and
Course J.

(3) Candidates must attend 90 percent of the classes in
each course and pass the final examination for each course with
a grade of 70 percent or more to be successful.

(4) There are four recognized ad valorem designations: ad
valorem residential appraiser, ad valorem general real property
appraiser, ad valorem personal property auditor/appraiser, and
ad valorem centrally assessed valuation analyst.

(a) These designations are granted only to individuals
working as appraisers, review appraisers, valuation auditors, or
analysts/administrators providing oversight and direction to
appraisers and auditors.

(b) An assessor, county employee, or state employee must
hold the appropriate designation to value property for ad
valorem taxation purposes.
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(5) Ad valorem residential appraiser.

(a) To qualify for this designation, an individual must:

(i) successfully complete Courses A, B, C, D, and J;

(ii) successfully complete a comprehensive residential field
practicum; and

(iii) attain and maintain state licensed or state certified
appraiser status.

(b) Upon designation, the appraiser may value residential,
vacant, and agricultural property for ad valorem taxation
purposes.

(6) Ad valorem general real property appraiser.

(a) In order to qualify for this designation, an individual
must:

(i) successfully complete Courses A, B, C, D, E, and J;

(ii) successfully complete a comprehensive field practicum
including residential and commercial properties; and

(iii) attain and maintain state licensed or state certified
appraiser status.

(b) Upon designation, the appraiser may value all types of
locally assessed real property for ad valorem taxation purposes.
(7) Ad valorem personal property auditor/appraiser.

(a) To qualify for this designation, an individual must
successfully complete:

(i) Courses A, B, G, and J; and

(ii) a comprehensive auditing practicum.

(b) Upon designation, the auditor/appraiser may value
locally assessed personal property for ad valorem taxation
purposes.

(8) Ad valorem centrally assessed valuation analyst.

(a) In order to qualify for this designation, an individual
must:

(i) successfully complete Courses A, B, E, H, and J;

(ii) successfully complete a comprehensive valuation
practicum; and

(iii) attain and maintain state licensed or state certified
appraiser status.

(b) Upon designation, the analyst may value centrally
assessed property for ad valorem taxation purposes.

(9) Ifa candidate fails to receive a passing grade on a final
examination, one re-examination is allowed. If the re-
examination is not successful, the individual must retake the
failed course. The cost to retake the failed course will not be
borne by the Tax Commission.

(10) A practicum involves the appraisal or audit of
selected properties. The candidate's supervisor must formally
request that the Property Tax Division administer a practicum.

(a) Emphasis is placed on those types of properties the
candidate will most likely encounter on the job.

(b) The practicum will be administered by a designated
appraiser assigned from the Property Tax Division.

(11) An appraiser trainee referred to in Section 59-2-701
shall be designated an ad valorem associate if the appraiser
trainee:

(a) has completed all Tax Commission appraiser education
and practicum requirements for designation under Subsections
(5), (6), and (8); and

(b) has not completed the requirements for licensure or
certification under Title 71, Chapter 2b, Real Estate Appraiser
Licensing and Certification.

(12) An individual holding a specified designation can
qualify for other designations by meeting the additional
requirements outlined above.

(13) Maintaining designated status requires completion of
28 hours of Tax Commission approved classroom work every
two years.

(14) Upon termination of employment from any Utah
assessment jurisdiction, or if the individual no longer works
primarily as an appraiser, review appraiser, valuation auditor, or
analyst/administrator in appraisal matters, designation is

automatically revoked.

(a) Ad valorem designation status may be reinstated if the
individual secures employment in any Utah assessment
jurisdiction within four years from the prior termination.

(b) If more than four years elapse between termination and
rehire, and:

(1) the individual has been employed in a closely allied
field, then the individual may challenge the course
examinations. Upon successfully challenging all required course
examinations, the prior designation status will be reinstated; or

(i) if the individual has not been employed in real estate
valuation or a closely allied field, the individual must retake all
required courses and pass the final examinations with a score of
70 percent or more.

(15) All appraisal work performed by Tax Commission
designated appraisers shall meet the standards set forth in
section 61-2b-27.

(16) If appropriate Tax Commission designations are not
held by assessor's office personnel, the appraisal work must be
contracted out to qualified private appraisers. An assessor's
office may elect to contract out appraisal work to qualified
private appraisers even if personnel with the appropriate
designation are available in the office. If appraisal work is
contracted out, the following requirements must be met:

(a) The private sector appraisers contracting the work must
hold the state certified residential appraiser or state certified
general appraiser license issued by the Division of Real Estate
of the Utah Department of Commerce. Only state certified
general appraisers may appraise nonresidential properties.

(b) All appraisal work shall meet the standards set forth in
Section 61-2b-27.

(17) The completion and delivery of the assessment roll
required under Section 59-2-311 is an administrative function
of the elected assessor.

(a) There are no specific licensure, certification, or
educational requirements related to this function.

(b) An eclected assessor may complete and deliver the
assessment roll as long as the valuations and appraisals included
in the assessment roll were completed by persons having the
required designations.

R884-24P-20. Construction Work in Progress Pursuant to
Utah Constitution Art. XIII, Section 2 and Utah Code Ann.
Sections 59-2-201 and 59-2-301.

A. For purposes of this rule:

1. Construction work in progress means improvements as
defined in Section 59-2-102, and personal property as defined
in Section 59-2-102, not functionally complete as defined in
A.6.

2. Project means any undertaking involving construction,
expansion or modernization.

3. "Construction" means:

a) creation of a new facility;

b) acquisition of personal property; or

c) any alteration to the real property of an existing facility
other than normal repairs or maintenance.

4. Expansion means an increase in production or capacity
as a result of the project.

5. Modernization means a change or contrast in character
or quality resulting from the introduction of improved
techniques, methods or products.

6. Functionally complete means capable of providing
economic benefit to the owner through fulfillment of the
purpose for which it was constructed. In the case of a cost-
regulated utility, a project shall be deemed to be functionally
complete when the operating property associated with the
project has been capitalized on the books and is part of the rate
base of that utility.

7. Allocable preconstruction costs means expenditures
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associated with the planning and preparation for the
construction of a project. To be classified as an allocable
preconstruction cost, an expenditure must be capitalized.

8. Cost regulated utility means a power company, oil and
gas pipeline company, gas distribution company or
telecommunication company whose earnings are determined by
arate of return applied to rate base. Rate of return and rate base
are set and approved by a state or federal regulatory
commission.

9. Residential means single-family residences and duplex
apartments.

10. Unit method of appraisal means valuation of the
various physical components of an integrated enterprise as a
single going concern. The unit method may employ one or more
of'the following approaches to value: the income approach, the
cost approach, and the stock and debt approach.

B. All construction work in progress shall be valued at
"full cash value" as described in this rule.

C. Discount Rates

For purposes of this rule, discount rates used in valuing all
projects shall be determined by the Tax Commission, and shall
be consistent with market, financial and economic conditions.

D. Appraisal of Allocable Preconstruction Costs.

1. If requested by the taxpayer, preconstruction costs
associated with properties, other than residential properties, may
be allocated to the value of the project in relation to the relative
amount of total expenditures made on the project by the lien
date. Allocation will be allowed only if the following
conditions are satisfied by January 30 of the tax year for which
the request is sought:

a) adetailed list of preconstruction cost data is supplied to
the responsible agency;

b) the percent of completion of the project and the
preconstruction cost data are certified by the taxpayer as to their
accuracy.

2. The preconstruction costs allocated pursuant to D.1. of
this rule shall be discounted using the appropriate rate
determined in C. The discounted allocated value shall either be
added to the values of properties other than residential
properties determined under E.1. or shall be added to the values
determined under the various approaches used in the unit
method of valuation determined under F.

3. The preconstruction costs allocated under D. are subject
to audit for four years. If adjustments are necessary after
examination of the records, those adjustments will be classified
as property escaping assessment.

E. Appraisal of Properties not Valued under the Unit
Method.

1. The full cash value, projected upon completion, of all
properties valued under this section, with the exception of
residential properties, shall be reduced by the value of the
allocable preconstruction costs determined D. This reduced full
cash value shall be referred to as the "adjusted full cash value."

2. On or before January 1 of each tax year, each county
assessor and the Tax Commission shall determine, for projects
not valued by the unit method and which fall under their
respective areas of appraisal responsibility, the following:

a) The full cash value of the project expected upon
completion.

b) The expected date of functional completion of the
project currently under construction.

(1) The expected date of functional completion shall be
determined by the county assessor for locally assessed properties
and by the Tax Commission for centrally-assessed properties.

¢) The percent of the project completed as of the lien date.

(1) Determination of percent of completion for residential
properties shall be based on the following percentage of
completion:

(a) 10 - Excavation-foundation

(b) 30 - Rough lumber, rough labor

(c) 50 - Roofing, rough plumbing, rough electrical, heating

(d) 65 - Insulation, drywall, exterior finish

(e) 75 - Finish lumber, finish labor, painting

(f) 90 - Cabinets, cabinet tops, tile, finish plumbing, finish
electrical

(g) 100 - Floor covering, appliances, exterior concrete,
misc.

(2) Inthe case of all other projects under construction and
valued under this section the percent of completion shall be
determined by the county assessor for locally assessed
properties and by the Tax Commission for centrally-assessed
properties.

3. Upon determination of the adjusted full cash value for
nonresidential projects under construction or the full cash value
expected upon completion of residential projects under
construction, the expected date of completion, and the percent
of the project completed, the assessor shall do the following:

a) multiply the percent of the residential project completed
by the total full cash value of the residential project expected
upon completion; or in the case of nonresidential projects,

b) multiply the percent of the nonresidential project
completed by the adjusted full cash value of the nonresidential
project;

¢) adjust the resulting product of E.3.a) or E.3.b) for the
expected time of completion using the discount rate determined
under C.

F. Appraisal of Properties Valued Under the Unit Method
of Appraisal.

1. No adjustments under this rule shall be made to the
income indicator of value for a project under construction that
is owned by a cost-regulated utility when the project is allowed
in rate base.

2. The full cash value of a project under construction as of
January 1 of the tax year, shall be determined by adjusting the
cost and income approaches as follows:

a) Adjustments to reflect the time value of money in
appraising construction work in progress valued under the cost
and income approaches shall be made for each approach as
follows:

(1) Each company shall report the expected completion
dates and costs of the projects. A project expected to be
completed during the tax year for which the valuation is being
determined shall be considered completed on January 1 or July
1, whichever is closest to the expected completion date. The
Tax Commission shall determine the expected completion date
for any project whose completion is scheduled during a tax year
subsequent to the tax year for which the valuation is being
made.

(2) If requested by the company, the value of allocable
preconstruction costs determined in D. shall then be subtracted
from the total cost of each project. The resulting sum shall be
referred to as the adjusted cost value of the project.

(3) The adjusted cost value for each of the future years
prior to functional completion shall be discounted to reflect the
present value of the project under construction. The discount
rate shall be determined under C.

(4) The discounted adjusted cost value shall then be added
to the values determined under the income approach and cost
approach.

b) No adjustment will be made to reflect the time value of
money for a project valued under the stock and debt approach
to value.

G. This rule shall take effect for the tax year 1985.

R884-24P-24. Form for Notice of Property Valuation and
Tax Changes Pursuant to Utah Code Ann. Sections 59-2-918
through 59-2-924.

A. The county auditor must notify all real property owners
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of property valuation and tax changes on the Notice of Property
Valuation and Tax Changes form.

1. If a county desires to use a modified version of the
Notice of Property Valuation and Tax Changes, a copy of the
proposed modification must be submitted for approval to the
Property Tax Division of the Tax Commission no later than
March 1.

a) Within 15 days of receipt, the Property Tax Division
will issue a written decision, including justifications, on the use
of the modified Notice of Property Valuation and Tax changes.

b) If a county is not satisfied with the decision, it may
petition for a hearing before the Tax Commission as provided in
R861-1A-22.

2. The Notice of Property Valuation and Tax Changes,
however modified, must contain the same information as the
unmodified version. A property description may be included at
the option of the county.

B. The Notice of Property Valuation and Tax Changes
must be completed by the county auditor in its entirety, except
in the following circumstances:

1. New property is created by a new legal description; or

2. The status of the improvements on the property has
changed.

3. In instances where partial completion is allowed, the
term nonapplicable will be entered in the appropriate sections of
the Notice of Property Valuation and Tax Changes.

4. If the county auditor determines that conditions other
than those outlined in this section merit deletion, the auditor
may enter the term "nonapplicable" in appropriate sections of
the Notice of Property Valuation and Tax Changes only after
receiving approval from the Property Tax Division in the
manner described in A.

C. Real estate assessed under the Farmland Assessment
Act of 1969 must be reported at full market value, with the value
based upon Farmland Assessment Act rates shown
parenthetically.

D. All completion dates specified for the disclosure of
property tax information must be strictly observed.

1. Requests for deviation from the statutory completion
dates must be submitted in writing on or before June 1, and
receive the approval of the Property Tax Division in the manner
described in A.

E. If the proposed rate exceeds the certified rate,
jurisdictions in which the fiscal year is the calendar year are
required to hold public hearings even if budget hearings have
already been held for that fiscal year.

F. Ifthe cost of public notice required under Sections 59-
2-918 and 59-2-919 is greater than one percent of the property
tax revenues to be received, an entity may combine its
advertisement with other entities, or use direct mail notification.

G. Calculation of the amount and percentage increase in
property tax revenues required by Sections 59-2-918 and 59-2-
919, shall be computed by comparing property taxes levied for
the current year with property taxes collected the prior year,
without adjusting for revenues attributable to new growth.

H. Ifa taxing district has not completed the tax rate setting
process as prescribed in Sections 59-2-919 and 59-2-920 by
August 17, the county auditor must seek approval from the Tax
Commission to use the certified rate in calculating taxes levied.

I. The value of property subject to the uniform fee under
Section 59-2-405 is excluded from taxable value for purposes of
calculating new growth, the certified tax rate, and the proposed
tax rate.

J. The value and taxes of property subject to the uniform
fee under Section 59-2-405, as well as tax increment
distributions and related taxable values of redevelopment
agencies, are excluded when calculating the percentage of
property taxes collected as provided in Section 59-2-913.

K. The following formulas and definitions shall be used in

determining new growth:

1. Actual new growth shall be computed as follows:

a) the taxable value for the current year adjusted for
redevelopment minus year-end taxable value for the previous
year adjusted for redevelopment; then

b) plus or minus changes in value as a result of factoring;
then

¢) plus or minus changes in value as a result of reappraisal,
then

d) plus or minus any change in value resulting from a
legislative mandate or court order.

2. Net annexation value is the taxable value for the current
year adjusted for redevelopment of all properties annexed into
an entity during the previous calendar year minus the taxable
value for the previous year adjusted for redevelopment for all
properties annexed out of the entity during the previous calendar
year.

3. New growth is equal to zero for an entity with:

a) an actual new growth value less than zero; and

b) a net annexation value greater than or equal to zero.

4. New growth is equal to actual new growth for:

a) an entity with an actual new growth value greater than
or equal to zero; or

b) an entity with:

(1) an actual new growth value less than zero; and

(2) the actual new growth value is greater than or equal to
the net annexation value.

5. New growth is equal to the net annexation value for an
entity with:

a) anet annexation value less than zero; and

b) the actual new growth value is less than the net
annexation value.

6. Adjusted new growth equals new growth multiplied by
the mean collection rate for the previous five years.

L. 1. For purposes of determining the certified tax rate, ad
valorem property tax revenues budgeted by a taxing entity for
the prior year are calculated by:

a) increasing or decreasing the adjustable taxable value
from the prior year Report 697 by the average of the percentage
net change in the value of taxable property for the equalization
period for the three calendar years immediately preceding the
current calendar year; and

b) multiplying the result obtained in L.1.a) by:

(1) the percentage of property taxes collected for the five
calendar years immediately preceding the current calendar year;
and

(2) the prior year approved tax rate.

2. Ifataxing entity levied the prior year approved tax rate,
the budgeted revenues determined under L. 1. are reflected in the
budgeted revenue column of the prior year Report 693.

M. 1. Entities required to set levies for more than one fund
must compute an aggregate certified rate. The aggregate
certified rate is the sum of the certified rates for individual funds
for which separate levies are required by law. The aggregate
certified rate computation applies where:

a) the valuation bases for the funds are contained within
identical geographic boundaries; and

b) the funds are under the levy and budget setting
authority of the same governmental entity.

2. Exceptions to M.1. are the county assessing and
collecting levy, as described in Section 59-2-906.1(3), and the
additional levies for property valuation and reappraisal, as
described in Section 59-2-906.3.

a) These levies may not be included as part of a county's
aggregate certified rate. Instead, they must be segregated into
a separate aggregate certified rate.

b) The separate aggregate certified rate representing these
levies is subject to the proposed tax increase requirements of
Sections 59-2-918 and 59-2-919.
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N. For purposes of determining the certified tax rate of a
municipality incorporated on or after July 1, 1996, the levy
imposed for municipal-type services or general county purposes
shall be the certified tax rate for municipal-type services or
general county purposes, as applicable.

0. No new entity, including a new city, may have a
certified tax rate or levy a tax for any particular year unless that
entity existed on the first day of that calendar year.

R884-24P-27.  Standards for Assessment Level and
Uniformity of Performance Pursuant to Utah Code Ann.
Sections 59-2-704 and 59-2-704.5.

A. Definitions.

1. "Coefficient of dispersion (COD)" means the average
deviation of a group of assessment ratios taken around the
median and expressed as a percent of that measure.

2. "Coefficient of variation (COV)" means the standard
deviation expressed as a percentage of the mean.

3. "Division" means the Property Tax Division of the State
Tax Commission.

4. "Nonparametric" means data samples that are not
normally distributed.

5. "Parametric" means data samples that are normally
distributed.

6. "Urban counties" means counties classified as first or
second class counties pursuant to Section 17-50-501.

B. The Tax Commission adopts the following standards of
assessment performance.

1. For assessment level in each property class, subclass,
and geographical area in each county, the measure of central
tendency shall meet one of the following measures.

a) The measure of central tendency shall be within 10
percent of the legal level of assessment.

b) The 95 percent confidence interval of the measure of
central tendency shall contain the legal level of assessment.

2. For uniformity ofthe property being appraised under the
cyclical appraisal plan for the current year, the measure of
dispersion shall be within the following limits.

a) Inurban counties:

(1) a COD of 15 percent or less for primary residential and
commercial property, and 20 percent or less for vacant land and
secondary residential property; and

(2) aCOV of 19 percent or less for primary residential and
commercial property, and 25 percent or less for vacant land and
secondary residential property.

b) In rural counties:

(1) a COD of 20 percent or less for primary residential and
commercial property, and 25 percent or less for vacant land and
secondary residential property; and

(2) aCOV of 25 percent or less for primary residential and
commercial property, and 31 percent or less for vacant land and
secondary residential property.

3. Statistical measures.

a) The measure of central tendency shall be the mean for
parametric samples and the median for nonparametric samples.

b) The measure of dispersion shall be the COV for
parametric samples and the COD for nonparametric samples.

c¢) To achieve statistical accuracy in determining
assessment level under B.1. and uniformity under B.2. for any
property class, subclass, or geographical area, the minimum
sample size shall consist of 10 or more ratios.

C. Each year the Division shall conduct and publish an
assessment-to-sale ratio study to determine if each county
complies with the standards in B.

1. To meet the minimum sample size, the study period may
be extended.

2. A smaller sample size may be used if:

a) that sample size is at least 10 percent of the class or
subclass population; or

b) both the Division and the county agree that the sample
may produce statistics that imply corrective action appropriate
to the class or subclass of property.

3. If the Division, after consultation with the counties,
determines that the sample size does not produce reliable
statistical data, an alternate performance evaluation may be
conducted, which may result in corrective action. The alternate
performance evaluation shall include review and analysis of the
following:

a) the county's procedures for collection and use of market
data, including sales, income, rental, expense, vacancy rates,
and capitalization rates;

b) the county-wide land, residential, and commercial
valuation guidelines and their associated procedures for
maintaining current market values;

c¢) the accuracy and uniformity of the county's individual
property data through a field audit of randomly selected
properties; and

d) the county's level of personnel training, ratio of
appraisers to parcels, level of funding, and other workload and
resource considerations.

4. All input to the sample used to measure performance
shall be completed by March 31 of each study year.

5. The Division shall conduct a preliminary annual
assessment-to-sale ratio study by April 30 of the study year,
allowing counties to apply adjustments to their tax roll prior to
the May 22 deadline.

6. The Division shall complete the final study immediately
following the closing of the tax roll on May 22.

D. The Division shall order corrective action if the results
of the final study do not meet the standards set forth in B.

1. Assessment level adjustments, or factor orders, shall be
calculated by dividing the legal level of assessment by one of
the following:

a) the measure of central tendency, if the uniformity of the
ratios meets the standards outlined in B.2.; or

b) the 95 percent confidence interval limit nearest the legal
level of assessment, if the uniformity of the ratios does not meet
the standards outlined in B.2.

2. Uniformity adjustments, or reappraisal orders, shall only
apply to the property being appraised under the cyclical
appraisal plan for the current year. A reappraisal order shall be
issued if the property fails to meet the standards outlined in B.2.
Prior to implementation of reappraisal orders, counties shall
submit a preliminary report to the Division that includes the
following:

a) an evaluation of why the standards of uniformity
outlined in B.2. were not met; and

b) aplan for completion of the reappraisal that is approved
by the Division.

3. A corrective action order may contain language
requiring a county to create, modify, or follow its cyclical
appraisal plan.

4. All corrective action orders shall be issued by June 10
of the study year.

E. The Tax Commission adopts the following procedures
to insure compliance and facilitate implementation of ordered
corrective action.

1. Prior to the filing of an appeal, the Division shall retain
authority to correct errors and, with agreement of the affected
county, issue amended orders or stipulate with the affected
county to any appropriate alternative action without Tax
Commission approval. Any stipulation by the Division
subsequent to an appeal is subject to Tax Commission approval.

2. A county receiving a corrective action order resulting
from this rule may file and appeal with the Tax Commission
pursuant to Tax Commission rule R861-1A-11.

3. A corrective action order will become the final Tax
Commission order if the county does not appeal in a timely
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manner, or does not prevail in the appeals process.

4. The Division may assist local jurisdictions to ensure
implementation of any corrective action orders by the following
deadlines.

a) Factor orders shall be implemented in the current study
year prior to the mailing of valuation notices.

b) Other corrective action, including reappraisal orders,
shall be implemented prior to May 22 of the year following the
study year. The preliminary report referred to in D.2. shall be
completed by November 30 of the current study year.

5. The Division shall complete audits to determine
compliance with corrective action orders as soon after the
deadlines set forth in E.4. as practical. The Division shall
review the results of the compliance audit with the county and
make any necessary adjustments to the compliance audit within
15 days of initiating the audit. These adjustments shall be
limited to the analysis performed during the compliance audit
and may not include review of the data used to arrive at the
underlying factor order. After any adjustments, the compliance
audit will then be given to the Tax Commission for any
necessary action.

6. The county shall be informed of any adjustment
required as a result of the compliance audit.

R884-24P-28. Reporting Requirements For Leased or
Rented Personal Property, Pursuant to Utah Code Ann.
Section 59-2-306.

A. The procedure set forth herein is required in reporting
heavy equipment leased or rented during the tax year.

1. On forms or diskette provided by the Tax Commission,
the owner of leased or rented heavy equipment shall file semi-
annual reports with the Tax Commission for the periods January
1 through June 30, and July 1 through December 31 of each
year. The reports shall contain the following information:

a) a description of the leased or rented equipment;

b) the year of manufacture and acquistion cost;

¢) alisting, by month, of the counties where the equipment
has situs; and

d) any other information required.

2. For purposes of this rule, situs is established when
leased or rented equipment is kept in an area for thirty days.
Once situs is established, any portion of thirty days during
which that equipment stays in that area shall be counted as a full
month of situs. In no case may situs exceed twelve months for
any year.

3. The completed report shall be submitted to the Property
Tax Division of the Tax Commission within thirty days after
each reporting period.

a) Noncompliance will require accelerated reporting.

R884-24P-29. Taxable Household Furnishings Pursuant to
Utah Code Ann. Section 59-2-1113.

A. Household furnishings, furniture, and equipment are
subject to property taxation if:

1. the owner of the abode commonly receives legal
consideration for its use, whether in the form of rent, exchange,
or lease payments; or

2. the abode is held out as available for the rent, lease, or
use by others.

R884-24P-32. Leasehold Improvements Pursuant to Utah
Code Ann. Section 59-2-303.

A. The value of leasehold improvements shall be included
in the value of the underlying real property and assessed to the
owner of the underlying real property.

B. The combined valuation ofleasehold improvements and
underlying real property required in A. shall satisfy the
requirements of Section 59-2-103(1).

C. The provisions of this rule shall not apply if the

underlying real property is owned by an entity exempt from tax
under Section 59-2-1101.

D. The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 2000.

R884-24P-33. 2007 Personal Property Valuation Guides and
Schedules Pursuant to Utah Code Ann. Section 59-2-301.

(1) Definitions.

(a) "Acquisition cost" means all costs required to put an
item into service, including purchase price, freight and shipping
costs; installation, engineering, erection or assembly costs; and
excise and sales taxes.

(1) Indirect costs such as debugging, licensing fees and
permits, insurance or security are not included in the acquisition
cost.

(i) Acquisition cost may correspond to the cost new for
new property, or cost used for used property.

(b)(i) "Actual cost" includes the value of components
necessary to complete the vehicle, such as tanks, mixers, special
containers, passenger compartments, special axles, installation,
engineering, erection, or assembly costs.

(i) Actual cost does not include sales or excise taxes,
maintenance contracts, registration and license fees, dealer
charges, tire tax, freight, or shipping costs.

(c) "Cost new" means the actual cost of the property when
purchased new.

(1) Except as otherwise provided in this rule, the Tax
Commission and assessors shall rely on the following sources
to determine cost new:

(A) documented actual cost of the new or used vehicle; or

(B) recognized publications that provide a method for
approximating cost new for new or used vehicles.

(ii) For the following property purchased used, the taxing
authority may determine cost new by dividing the property's
actual cost by the percent good factor for that class:

(A) class 6 heavy and medium duty trucks;

(B) class 13 heavy equipment;

(C) class 14 motor homes;

(D) class 17 vessels equal to or greater than 31 feet in
length;

(E) class 21 commercial trailers; and

(F) class 23 aircraft subject to the aircraft uniform fee and
not listed in the aircraft bluebook price digest.

(d) "Percent good" means an estimate of value, expressed
as a percentage, based on a property's acquisition cost or cost
new, adjusted for depreciation and appreciation of all kinds.

(i) The percent good factor is applied against the
acquisition cost or the cost new to derive taxable value for the
property.

(ii) Percent good schedules are derived from an analysis of
the Internal Revenue Service Class Life, the Marshall and Swift
Cost index, other data sources or research, and vehicle valuation
guides such as Primedia Price Digests.

(2) Each year the Property Tax Division shall update and
publish percent good schedules for use in computing personal
property valuation.

(a) Proposed schedules shall be transmitted to county
assessors and interested parties for comment before adoption.

(b) A public comment period will be scheduled each year
and a public hearing will be scheduled if requested by ten or
more interested parties or at the discretion of the Commission.

(c) County assessors may deviate from the schedules when
warranted by specific conditions affecting an item of personal
property. When a deviation will affect an entire class or type of
personal property, a written report, substantiating the changes
with verifiable data, must be presented to the Commission.
Alternative schedules may not be used without prior written
approval of the Commission.

(d) A party may request a deviation from the value
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established by the schedule for a specific item of property if the
use of the schedule does not result in the fair market value for
the property at the retail level of trade on the lien date, including
any relevant installation and assemblage value.

(3) The provisions of this rule do not apply to:

(a) a vehicle subject to the age-based uniform fee under
Section 59-2-405.1;

(b) the following personal property subject to the age-
based uniform fee under Section 59-2-405.2:

(i) an all-terrain vehicle;

(ii) a camper;

(iii) an other motorcycle;

(iv) an other trailer;

(v) apersonal watercraft;

(vi) asmall motor vehicle;

(vii) a snowmobile;

(viii) a street motorcycle;

(ix) a tent trailer;

(x) atravel trailer; and

(xi) a vessel, including an outboard motor of the vessel,
that is less than 31 feet in length.

(4) Other taxable personal property that is not included in
the listed classes includes:

(a) Supplies on hand as of January 1 at 12:00 noon,
including office supplies, shipping supplies, maintenance
supplies, replacement parts, lubricating oils, fuel and
consumable items not held for sale in the ordinary course of
business. Supplies are assessed at total cost, including freight-
in.

(b) Equipment leased or rented from inventory is subject
to ad valorem tax. Refer to the appropriate property class
schedule to determine taxable value.

(c) Property held for rent or lease is taxable, and is not
exempt as inventory. For entities primarily engaged in rent-to-
own, inventory on hand at January 1 is exempt and property out
on rent-to-own contracts is taxable.

(5) Personal property valuation schedules may not be
appealed to, or amended by, county boards of equalization.

(6) All taxable personal property, other than personal
property subject to an age-based uniform fee under Section 59-
2-405.1 or 59-2-405.2, is classified by expected economic life
as follows:

(a) Class 1 - Short Life Property. Property in this class has
a typical life of more than one year and less than four years. It
is fungible in that it is difficult to determine the age of an item
retired from service.

(i) Examples of property in the class include:

(A) barricades/warning signs;

(B) library materials;

(C) patterns, jigs and dies;

(D) pots, pans, and utensils;

(E) canned computer software;

(F) hotel linen;

(G) wood and pallets;

(H) video tapes, compact discs, and DVDs; and

(I) uniforms.

(i1) With the exception of video tapes, compact discs, and
DVDs, taxable value is calculated by applying the percent good
factor against the acquisition cost of the property.

(iii) A licensee of canned computer software shall use one
of the following substitutes for acquisition cost of canned
computer software if no acquisition cost for the canned
computer software is stated:

(A) retail price of the canned computer software;

(B) if a retail price is unavailable, and the license is a
nonrenewable single year license agreement, the total sum of
expected payments during that 12-month period; or

(C) ifthe licensing agreement is a renewable agreement or
is a multiple year agreement, the present value of all expected

licensing fees paid pursuant to the agreement.

(iv) Video tapes, compact discs, and DVDs are valued at
$15.00 per tape or disc for the first year and $3.00 per tape or
disc thereafter.

TABLE 1

Percent Good
of Acquisition Cost

Year of
Acquisition

06 72%
05 42%
04 and prior 11%

(b) Class 2 - Computer Integrated Machinery.

(i) Machinery shall be classified as computer integrated
machinery if all of the following conditions are met:

(A) The equipment is sold as a single unit. If the invoice
breaks out the computer separately from the machine, the
computer must be valued as Class 12 property and the machine
as Class 8 property.

(B) The machine cannot operate without the computer and
the computer cannot perform functions outside the machine.

(C) The machine can perform multiple functions and is
controlled by a programmable central processing unit.

(D) The total cost of the machine and computer combined
is depreciated as a unit for income tax purposes.

(E) The capabilities of the machine cannot be expanded by
substituting a more complex computer for the original.

(i) Examples of property in this class include:

(A) CNC mills;

(B) CNC lathes;

(C) MRI equipment;

(D) CAT scanners; and

(E) mammography units.

(iii) Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.

TABLE 2

Percent Good
of Acquisition Cost

90%

Year of
Acquisition
06

05 75%
04 67%
03 58%
02 49%
01 39%
00 29%
99 and prior 18%

(c) Class 3 - Short Life Trade Fixtures. Property in this
class generally consists of electronic types of equipment and
includes property subject to rapid functional and economic
obsolescence or severe wear and tear.

(i) Examples of property in this class include:

(A) office machines;

(B) alarm systems;

(C) shopping carts;

(D) ATM machines;

(E) small equipment rentals;

(F) rent-to-own merchandise;

(G) telephone equipment and systems;

(H) music systems;

(I) vending machines;

(J) video game machines; and

(K) cash registers and point of sale equipment.

(i) Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.

TABLE 3

Percent Good
of Acquisition Cost

Year of
Acquisition
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06 86%
05 71%
04 57%
03 39%
02 and prior 20%

(d) Class 5 - Long Life Trade Fixtures. Class 5 property
is subject to functional obsolescence in the form of style
changes.

(i) Examples of property in this class include:

(A) furniture;

(B) bars and sinks:

(C) booths, tables and chairs;

(D) beauty and barber shop fixtures;

(E) cabinets and shelves;

(F) displays, cases and racks;

(G) office furniture;

(H) theater seats;

(I) water slides; and

(J) signs, mechanical and electrical.

(i1) Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.

TABLE 5

Percent Good
of Acquisition Cost

Year of
Acquisition

06 93%
05 85%
04 80%
03 70%
02 59%
01 47%
00 36%
99 24%
98 and prior 12%

(e) Class 6 - Heavy and Medium Duty Trucks.

(i) Examples of property in this class include:

(A) heavy duty trucks;

(B) medium duty trucks;

(C) crane trucks;

(D) concrete pump trucks; and

(E) trucks with well-boring rigs.

(i1) Taxable value is calculated by applying the percent
good factor against the cost new.

(iii) Cost new of vehicles in this class is defined as
follows:

(A) the documented actual cost of the vehicle for new
vehicles; or

(B) 75 percent of the manufacturer's suggested retail price.

(iv) For state assessed vehicles, cost new shall include the
value of attached equipment.

(v) The 2007 percent good applies to 2007 models
purchased in 2006.

(vi) Trucks weighing two tons or more have a residual
taxable value of $1,750.

TABLE 6

Percent Good

Model Year of Cost New
07 90%
06 80%
05 74%
04 67%
03 61%
02 55%
01 49%
00 43%
99 36%
98 30%
97 24%
96 18%
95 12%
94 and prior 5%

(f) Class 7 - Medical and Dental Equipment. Class 7
property is subject to a high degree of technological
development by the health industry.

(i) Examples of property in this class include:

(A) medical and dental equipment and instruments;

(B) exam tables and chairs;

(C) high-tech hospital equipment;

(D) microscopes; and

(E) optical equipment.

(i) Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.

TABLE 7

Percent Good
of Acquisition Cost

Year of
Acquisition

06 95%
05 86%
04 84%
03 77%
02 69%
01 59%
00 50%
99 41%
98 30%
97 21%
96 and prior 10%

(g) Class 8 - Machinery and Equipment. Property in this
class is subject to considerable functional and economic
obsolescence created by competition as technologically
advanced and more efficient equipment becomes available.

(1) Examples of property in this class include:

(A) manufacturing machinery;

(B) amusement rides;

(C) bakery equipment;

(D) distillery equipment;

(E) refrigeration equipment;

(F) laundry and dry cleaning equipment;

(G) machine shop equipment;

(H) processing equipment;

() auto service and repair equipment;

(J) mining equipment;

(K) ski lift machinery;

(L) printing equipment;

(M) bottling or cannery equipment;

(N) packaging equipment; and

(O) pollution control equipment.

(i1) Except as provided in Subsection (6)(g)(iii), taxable
value is calculated by applying the percent good factor against
the acquisition cost of the property.

(iii)(A) Notwithstanding Subsection (6)(g)(ii), the taxable
value of the following oil refinery pollution control equipment
required by the federal Clean Air Act shall be calculated
pursuant to Subsection (6)(g)(iii)(B):

(I) VGO (Vacuum Gas Oil) reactor;

(II) HDS (Diesel Hydrotreater) reactor;

(III) VGO compressor;

(IV) VGO furnace;

(V) VGO and HDS high pressure exchangers;

(VI) VGO, SRU (Sulfur Recovery Unit), SWS (Sour
Water Stripper), and TGU; (Tail Gas Unit) low pressure
exchangers;

(VII) VGO, amine, SWS, and HDS separators and drums;

(VIII) VGO and tank pumps;

(IX) TGU modules; and

(X) VGO tank and air coolers.

(B) The taxable value of the oil refinery pollution control
equipment described in Subsection (6)(g)(iii)(A) shall be
calculated by:

() applying the percent good factor in Table 8§ against the
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acquisition cost of the property; and
(II) multiplying the product described in Subsection

(6)(2)(ii)(B)(I) by 50%.
TABLE 8

Percent Good
of Acquisition Cost

Year of
Acquisition

06 95%
05 86%
04 84%
03 77%
02 69%
01 59%
00 50%
99 41%
98 30%
97 21%
96 and prior 10%

(h) Class 9 - Off-Highway Vehicles.

(i) Because Section 59-2-405.2 subjects Class 9 property
to an age-based uniform fee, a percent good schedule is not
necessary for this class.

(i) Class 10 - Railroad Cars. The Class 10 schedule was
developed to value the property of railroad car companies.
Functional and economic obsolescence is recognized in the
developing technology of the shipping industry. Heavy wear
and tear is also a factor in valuing this class of property.

(i) Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.

TABLE 10

Percent Good
of Acquisition Cost

Year of
Acquisition

06 97%
05 91%
04 88%
03 83%
02 7%
01 70%
00 64%
99 57%
98 49%
97 41%
96 33%
95 26%
94 18%
93 and prior 9%

(j) Class 11 - Street Motorcycles.

(i) Because Section 59-2-405.2 subjects Class 11 property
to an age-based uniform fee, a percent good schedule is not
necessary for this class.

(k) Class 12 - Computer Hardware.

(i) Examples of property in this class include:

(A) data processing equipment;

(B) personal computers;

(C) main frame computers;

(D) computer equipment peripherals;

(E) cad/cam systems; and

(F) copiers.

(i1) Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.

TABLE 12

Year of Percent Good
Acquisition of Acquisition Cost
06 62%
05 46%
04 21%
03 9%
02 and prior 7%

(1) Class 13 - Heavy Equipment.
(i) Examples of property in this class include:

(A) construction equipment;

(B) excavation equipment;

(C) loaders;

(D) batch plants;

(E) snow cats; and

(F) pavement sweepers.

(ii) Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.

(iii) 2007 model equipment purchased in 2006 is valued
at 100 percent of acquisition cost.

TABLE 13

Percent Good
of Acquisition Cost

Year of
Acquisition

06 62%
05 59%
04 55%
03 51%
02 48%
01 44%
00 41%
99 37%
98 33%
97 30%
96 26%
95 22%
94 19%
93 and prior 15%

(m) Class 14 - Motor Homes.

(i) Taxable value is calculated by applying the percent
good against the cost new.

(ii)) The 2007 percent good applies to 2007 models
purchased in 2006.

(iii) Motor homes have a residual taxable value of $1,000.

TABLE 14

Percent Good

Model Year of Cost New
07 90%
06 65%
05 61%
04 58%
03 55%
02 51%
01 48%
00 45%
99 41%
98 38%
97 35%
96 32%
95 28%
94 25%
93 22%
92 18%
91 and prior 15%

(n) Class 15 - Semiconductor Manufacturing Equipment.
Class 15 applies only to equipment used in the production of
semiconductor products. Equipment used in the semiconductor
manufacturing industry is subject to significant economic and
functional obsolescence due to rapidly changing technology and
economic conditions.

(1) Examples of property in this class include:

(A) crystal growing equipment;

(B) die assembly equipment;

(C) wire bonding equipment;

(D) encapsulation equipment;

(E) semiconductor test equipment;

(F) clean room equipment;

(G) chemical and gas systems related to semiconductor
manufacturing;

(H) deionized water systems;

(D) electrical systems; and

(J) photo mask and wafer manufacturing dedicated to
semiconductor production.
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(i1) Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.

TABLE 15
Year of Percent Good
Acquisition of Acquisition Cost
06 47%
05 34%
04 24%
03 15%
02 and prior 6%

(o) Class 16 - Long-Life Property. Class 16 property has
a long physical life with little obsolescence.

(i) Examples of property in this class include:

(A) billboards;

(B) sign towers;

(C) radio towers;

(D) ski lift and tram towers;

(E) non-farm grain elevators; and

(F) bulk storage tanks.

(i1) Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.

(aa) the manufacturer's suggested retail price for
comparable property; or
(bb) the cost new established for that property by a
documented valuation source; or
(B) the documented actual cost of new or used property in

this class.

(v) The 2007 percent good applies to 2007 models

purchased in 2006.

(vi) Property in this class has a residual taxable value of

$1,000.

Model Year

07
06
05
04
03
02
01
00
99
98
97
96
95
94
93
92
91
90
89
88
87
86 and prior

(q) Class 18 - Travel Trailers/Truck Campers.

TABLE 17

Percent Good
of Cost New

90%
68%
66%
64%
62%
59%
57%
55%
53%
50%
48%
46%
44%
42%
39%
37%
35%
33%
31%
28%
26%
24%

(1) Because Section 59-2-405.2 subjects Class 18 property
to an age-based uniform fee, a percent good schedule is not
necessary for this class.

(r) Class 20 - Petroleum and Natural Gas Exploration and

Production Equipment.

Class 20 property is subject to

TABLE 16
Year of Percent Good
Acquisition of Acquisition Cost
06 98%
05 93%
04 91%
03 87%
02 83%
01 78%
00 74%
99 71%
98 65%
97 61%
96 56%
95 51%
94 47%
93 41%
92 35%
91 28%
90 21%
89 15%

88 and prior

8%

significant functional and economic obsolescence due to the
volatile nature of the petroleum industry.

(i) Examples of property in this class include:

(A) oil and gas exploration equipment;

(p) Class 17 - Vessels Equal to or Greater Than 31 Feet in
Length.

(i) Examples of property in this class include:

(A) houseboats equal to or greater than 31 feet in length;

(B) sloops equal to or greater than 31 feet in length; and

(C) yachts equal to or greater than 31 feet in length.

(i) A vessel, including an outboard motor of the vessel,
under 31 feet in length:

(A) is not included in Class 17,

(B) may not be valued using Table 17; and

(C) is subject to an age-based uniform fee under Section
59-2-405.2.

(iii) Taxable value is calculated by applying the percent
good factor against the cost new of the property.

(iv) The Tax Commission and assessors shall rely on the
following sources to determine cost new for property in this
class:

(A) the following publications or valuation methods:

(I) the manufacturer's suggested retail price listed in the
ABOS Marine Blue Book;

(IT) for property not listed in the ABOS Marine Blue Book
but listed in the NADA Marine Appraisal Guide, the NADA
average value for the property divided by the percent good
factor; or

(IIT) for property not listed in the ABOS Marine Blue
Book or the NADA Appraisal Guide:

(B) distillation equipment;
(C) wellhead assemblies;
(D) holding and storage facilities;

(E) drill rigs;

(F) reinjection equipment;
(G) metering devices;

(H) cracking equipment;
(I) well-site generators, transformers, and power lines;
(J) equipment sheds;

(K) pumps;

(L) radio telemetry units; and

(M) support and control equipment.

(i) Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.

Year of
Acquisition

06
05
04
03
02
01
00
99
98
97

TABLE 20

Percent Good
of Acquisition Cost

97%
95%
94%
87%
80%
712%
64%
55%
46%
38%
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(s) Class 21 - Commercial Trailers.

(i) Examples of property in this class include:

(A) dry freight van trailers;

(B) refrigerated van trailers;

(C) flat bed trailers;

(D) dump trailers;

(E) livestock trailers; and

(F) tank trailers.

(i1) Taxable value is calculated by applying the percent
good factor against the cost new of the property. For state
assessed vehicles, cost new shall include the value of attached
equipment.

(iii) The 2007 percent good applies to 2007 models
purchased in 2006.

Commercial trailers have a residual taxable value of
$1,000.

TABLE 21
Percent Good
Model Year of Cost New
07 95%
06 81%
05 76%
04 71%
03 65%
02 60%
01 55%
00 50%
99 44%
98 39%
97 34%
96 29%
95 24%
94 18%
93 13%
92 8%
91 and prior 3%

(t) Class 22 - Passenger Cars, Light Trucks/Utility
Vehicles, and Vans.

a) Class 22 vehicles fall within four subcategories:
domestic passenger cars, foreign passenger cars, light trucks,
including utility vehicles, and vans.

b) Because Section 59-2-405.1 subjects Class 22 property
to an age-based uniform fee, a percent good schedule is not
necessary for this class.

(u) Class 23 - Aircraft Subject to the Aircraft Uniform Fee
and Not Listed in the Aircraft Bluebook Price Digest.

(i) Examples of property in this class include:

(A) kit-built aircraft;

(B) experimental aircraft;

(C) gliders;

(D) hot air balloons; and

(E) any other aircraft requiring FAA registration.

(i) Aircraft subject to the aircraft uniform fee, but not
listed in the Aircraft Bluebook Price Digest, are valued by
applying the percent good factor against the acquisition cost of
the aircraft.

(iii)  Aircraft requiring Federal Aviation Agency
registration and kept in Utah must be registered with the Motor
Vehicle Division of the Tax Commission.

TABLE 23

Percent Good
of Acquisition Cost

Year of
Acquisition

06 75%
05 71%
04 67%
03 63%
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02 59%
01 55%
00 51%
99 47%
98 43%
97 39%
96 35%
95 and prior 31%

(v) Class 24 - Leasehold Improvements.

(i) This class includes leasehold improvements to real
property installed by a tenant. The Class 24 schedule is to be
used only with leasehold improvements that are assessed to the
lessee of the real property pursuant to Tax Commission rule
R884-24P-32. Leasehold improvements include:

(A) walls and partitions;

(B) plumbing and roughed-in fixtures;

(C) floor coverings other than carpet;

(D) store fronts;

(E) decoration;

(F) wiring;

(G) suspended or acoustical ceilings;

(H) heating and cooling systems; and

(I) iron or millwork trim.

(i) Taxable value is calculated by applying the percent
good factor against the cost of acquisition, including
installation.

(iii) The Class 3 schedule is used to value short life
leasehold improvements.

TABLE 24

Percent of
Installation Cost

Year of
Installation

06 94%
05 88%
04 82%
03 77%
02 71%
01 65%
00 59%
99 54%
98 48%
97 42%
96 36%
95 and prior 30%

(w) Class 25 - Aircraft Parts Manufacturing Tools and
Dies. Property in this class is generally subject to rapid
physical, functional, and economic obsolescence due to rapid
technological and economic shifts in the airline parts
manufacturing industry. Heavy wear and tear is also a factor in
valuing this class of property.

(i) Examples of property in this class include:

(A) aircraft parts manufacturing jigs and dies;

(B) aircraft parts manufacturing molds;

(C) aircraft parts manufacturing patterns;

(D) aircraft parts manufacturing taps and gauges;

(E) aircraft parts manufacturing test equipment; and

(F) aircraft parts manufacturing fixtures.

(il) Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.

TABLE 25

Percent Good
of Acquisition Cost

Year of
Acquisition

06 86%
05 71%
04 58%
03 40%
02 21%
01 and prior 4%

(x) Class 26 - Personal Watercratft.
(1) Because Section 59-2-405.2 subjects Class 26 property
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to an age-based uniform fee, a percent good schedule is not
necessary for this class.

(y) Class 27 - Electrical Power Generating Equipment and
Fixtures

(1) Examples of property in this class include:

(A) electrical power generators; and

(B) control equipment.

(ii) Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.

TABLE 27

Percent Good
of Acquisition Cost

Year of
Acquisition

06 97%
05 95%
04 92%
03 90%
02 87%
01 84%
00 82%
99 79%
98 7%
97 74%
96 71%
95 69%
94 66%
93 64%
92 61%
91 58%
90 56%
89 53%
88 51%
87 48%
86 45%
85 43%
84 40%
83 38%
82 35%
81 32%
80 30%
79 27%
78 25%
77 22%
76 19%
75 17%
74 14%
73 12%
72 and prior 9%

F. The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 2007.

R884-24P-34. Use of Sales or Appraisal Information
Gathered in Conjunction With Assessment/Sales Ratio
Studies Pursuant to Utah Code Ann. Section 59-2-704.

A. Market data gathered for purposes of an
assessment/sales ratio study may be used for valuation purposes
only as part of a systematic reappraisal program whereby all
similar properties are given equitable and uniform treatment.

B. Sales or appraisal data gathered in conjunction with a
ratio study shall not be used for an isolated reappraisal of the
sold or appraised properties.

C. Information derived from ratio studies regarding the
values assigned to real property and personal property shall not
be used to establish the apportionment between real and
personal property in future assessments.

R884-24P-35. Annual Statement for Certain Exempt Uses of
Property Pursuant to Utah Code Ann. Section 59-2-1102.

A. The purpose of this rule is to provide guidance to
property owners required to file an annual statement under
Section 59-2-1102 in order to claim a property tax exemption
under Section 59-2-1101 (2)(d) or (e).

B. The annual statement filed pursuant to Section 59-2-
1102 shall contain the following information for the specific
property for which an exemption is sought:

1. the owner of record of the property;

2. the property parcel, account, or serial number;

3. the location of the property;

4. the tax year in which the exemption was originally
granted;

5. a description of any change in the use of the real or
personal property since January 1 of the prior year;

6. the name and address of any person or organization
conducting a business for profit on the property;

7. the name and address of any organization that uses the
real or personal property and pays a fee for that use that is
greater than the cost of maintenance and utilities associated with
the property;

8. a description of any personal property leased by the
owner of record for which an exemption is claimed;

9. the name and address of the lessor of property described
in B.8,;

10. the signature of the owner of record or the owner's
authorized representative; and

11. any other information the county may require.

C. The annual statement shall be filed:

1. with the county legislative body in the county in which
the property is located;

2. on or before March 1; and

3. using:

a) Tax Commission form PT-21, Annual Statement for
Continued Property Tax Exemption; or

b) a form that contains the information required under B.

R884-24P-36. Contents of Real Property Tax Notice
Pursuant to Utah Code Ann. Section 59-2-1317.

A. Inaddition to the information required by Section 59-2-
1317, the tax notice for real property shall specify the following:

1. the property identification number;

2. the appraised value of the property and, if applicable,
any adjustment for residential exemptions expressed in terms of
taxable value;

3. if applicable, tax relief for taxpayers eligible for blind,
veteran, or poor abatement or the circuit breaker, which shall be
shown as credits to total taxes levied; and

4. itemized tax rate information for each taxing entity and
total tax rate.

R884-24P-37. Separate Values of Land and Improvements
Pursuant to Utah Code Ann. Sections 59-2-301 and 59-2-305.

A. The county assessor shall maintain an appraisal record
of all real property subject to assessment by the county. The
record shall include the following information:

1. owner of the property;

2. property identification number;

3. description and location of the property; and

4. full market value of the property.

B. Real property appraisal records shall show separately
the value of the land and the value of any improvements.

R884-24P-38. Nonoperating Railroad Properties Pursuant
to Utah Code Ann. Section 59-2-201(4).

A. Definitions.

1. "Railroad right of way" (RR-ROW) means a strip of
land upon which a railroad company constructs the road bed.

a. RR-ROW within incorporated towns and cities shall
consist of 50 feet on each side of the main line main track,
branch line main track or main spur track. Variations to the 50-
foot standard shall be approved on an individual basis.

b. RR-ROW outside incorporated towns and cities shall
consist of the actual right-of-way owned if not in excess of 100
feet on each side of the center line of the main line main track,
branch line main track, or main spur track. In cases where
unusual conditions exist, such as mountain cuts, fills, etc., and
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more than 100 feet on either side of the main track is required
for ROW and where small parcels of land are otherwise required
for ROW purposes, the necessary additional area shall be
reported as RR-ROW.

B. Assessment of nonoperating railroad properties.
Railroad property formerly assessed by the unitary method
which has been determined to be nonoperating, and which is not
necessary to the conduct of the business, shall be assessed
separately by the local county assessor. For purposes of this
rule:

C. Assessment procedures.

1. Properties charged to nonoperating accounts are
reviewed by the Property Tax Division, and if taxable, are
assessed and placed on the local county assessment rolls
separately from the operating properties.

2. RR-ROW is considered as operating and as necessary
to the conduct and contributing to the income of the business.
Any revenue derived from leasing of property within the RR-
ROW is considered as railroad operating revenues.

3. Real property outside of the RR-ROW which is
necessary to the conduct of the railroad operation is considered
as part of the unitary value. Some examples are: company
homes occupied by superintendents and other employees on 24-
hour call, storage facilities for railroad operations,
communication facilities, and spur tracks outside of RR-ROW.

4. Abandoned RR-ROW is considered as nonoperating and
shall be reported as such by the railroad companies.

5. Real property outside of the RR-ROW which is not
necessary to the conduct of the railroad operations is classified
as nonoperating and therefore assessed by the local county
assessor. Some examples are: land leased to service station
operations, grocery stores, apartments, residences, and
agricultural uses.

6. RR-ROW obtained by government grant or act of
Congress is deemed operating property.

D. Notice of Determination. It is the responsibility of the
Property Tax Division to provide a notice of determination to
the owner of the railroad property and the assessor of the county
where the railroad property is located immediately after such
determination of operating or nonoperating status has been
made. If there is no appeal to the notice of determination, the
Property Tax Division shall notify the assessor of the county
where the property is located so the property may be placed on
the roll for local assessment.

E. Appeals. Any interested party who wishes to contest
the determination of operating or nonoperating property may do
so by filing a request for agency action within ten days of the
notice of determination of operating or nonoperating properties.
Request for agency action may be made pursuant to Utah Code
Ann. Title 63, Chapter 46b.

R884-24P-40. Exemption of Parsonages, Rectories,
Monasteries, Homes and Residences Pursuant to Utah Code
Annotated 59-2-1101(d) and Article XIII, Section 2 of the
Utah Constitution.

A. Parsonages, rectories, monasteries, homes and
residences ifused exclusively for religious purposes, are exempt
from property taxes if they meet all of the following
requirements:

1. The land and building are owned by a religious
organization which has qualified with the Internal Revenue
Service as a Section 501(c)(3) organization and which
organization continues to meet the requirements of that section.

2. The building is occupied only by persons whose full
time efforts are devoted to the religious organization and the
immediate families of such persons.

3. The religious organization, and not the individuals who
occupy the premises, pay all payments, utilities, insurance,
repairs, and all other costs and expenses related to the care and

maintenance of the premises and facilities.

B. The exemption for one person and the family of such
person is limited to the real estate that is reasonable for the
residence of the family and which remains actively devoted
exclusively to the religious purposes. The exemption for more
than one person, such as a monastery, is limited to that amount
ofreal estate actually devoted exclusively to religious purposes.

C. Vacant land which is not actively used by the religious
organization, is not deemed to be devoted exclusively to
religious purposes, and is therefore not exempt from property
taxes.

1. Vacant land which is held for future development or
utilization by the religious organization is not deemed to be
devoted exclusively to religious purposes and therefore not tax
exempt.

2. Vacantland is tax exempt after construction commences
or a building permit is issued for construction of a structure or
other improvements used exclusively for religious purposes.

R884-24P-41. Adjustment or Deferral of Property Taxes
Pursuant to Utah Code Ann. Section 59-2-1347.

A. Requested adjustments to taxes for past years may not
be made under Utah Code Ann. Section 59-2-1347 if the
requested adjustment is based only on property valuation.

B. Utah Code Ann. Section 59-2-1347 applies only to
taxes levied but unpaid and may not serve as the basis for
refunding taxes already paid.

C. Utah Code Ann. Section 59-2-1347 may only be
applied to taxes levied for the five most recent tax years except
where taxes levied remain unpaid as a result of administrative
action or litigation.

R884-24P-42. Farmland Assessment Audits and Personal
Property Audits Pursuant to Utah Code Ann. Subsection 59-
2-508(2), and Section 59-2-705.

A. The Tax Commission is responsible for auditing the
administration of the Farmland Assessment Act to verify proper
listing and classification of all properties assessed under the act.
The Tax Commission also conducts routine audits of personal
property accounts.

1. If an audit reveals an incorrect assignment of property,
or an increase or decrease in value, the county assessor shall
correct the assessment on the assessment roll and the tax roll.

2. A revised assessment notice or tax notice or both shall
be mailed to the taxpayer for the current year and any previous
years affected.

3. The appropriate tax rate for each year shall be applied
when computing taxes due for previous years.

B. Assessors shall not alter results of an audit without first
submitting the changes to the Tax commission for review and
approval.

C. The Tax Commission shall review assessor compliance
with this rule. Noncompliance may result in an order for
corrective action.

R884-24P-44. Farm Machinery and Equipment Exemption
Pursuant to Utah Code Ann. Sections 59-2-102 and 59-2-
1101.

A. The use of the machinery and equipment, whether by
the claimant or a lessee, shall determine the exemption.

1. For purposes of this rule, the term owner includes a
purchaser under an installment purchase contract or capitalized
lease where ownership passes to the purchaser at the end of the
contract without the exercise of an option on behalf of the
purchaser or seller.

B. Farm machinery and equipment is used primarily for
agricultural purposes if'it is used primarily for the production or
harvesting of agricultural products.

C. The following machinery and equipment is used
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primarily for the production or harvesting of agricultural
products:

1. Machinery and equipment used on the farm for storage,
cooling, or freezing of fruits or vegetables;

2. Except as provided in C.3., machinery and equipment
used in fruit or vegetable growing operations if the machinery
and equipment does not physically alter the fruit or vegetables;
and

3. Machinery and equipment that physically alters the form
of fruits or vegetables if the operations performed by the
machinery or equipment are reasonable and necessary in the
preparation of the fruit or vegetables for wholesale marketing.

D. Machinery and equipment used for processing of
agricultural products are not exempt.

R884-24P-47. Uniform Tax on Aircraft Pursuant to Utah
Code Ann. Sections 59-2-404, 59-2-1005, 59-2-1302, and 59-
2-1303.

A. Registration of aircraft requires payment of a uniform
tax in lieu of ad valorem personal property tax. This tax shall be
collected by the county assessor at the time of registration at the
rate prescribed in Section 59-2-404.

B. The average wholesale market value of the aircraft is
the arithmetic mean of the average low wholesale book value
and the average high wholesale book value. This average price
will be used as the basis for the initial assessment. These
amounts are obtained from the fall edition of the Aircraft
Bluebook Price Digest in the year preceding the year of
registration for all aircraft listed in that publication.

1. The average wholesale market value of aircraft subject
to registration but not shown in the Aircraft Bluebook Price
Digest will be assessed according to the annual depreciation
schedule for aircraft valuation set forth in Tax Commission rule
R884-24P-33, "Personal Property Valuation Guides and
Schedules."

2. Instructions for interpretation of codes are found inside
the Aircraft Bluebook Price Digest.

a) Average low wholesale values are found under the
heading "Average equipped per base avg change/invtry."

b) Average high wholesale values are found under the
heading "change mktbl."

¢) Aircraft values not in accordance with "average" may be
adjusted by the assessor following the instructions in the
Bluebook. Factors that have the greatest impact on value
include: high engine time, air worthiness directives not
complied with, status of annual inspection, crash damage, paint
condition, and interior condition.

C. The uniform tax is due each year the aircraft is
registered in Utah. If the aircraft is sold within the same
registration period, no additional uniform tax shall be due.
However, the purchaser shall pay any delinquent tax as a
condition precedent to registration.

D. If an aircraft is purchased or moved to Utah during the
year and newly registered in Utah, the uniform tax shall be
prorated based on the number of months remaining in the
registration period.

1. Any portion of a month shall be counted as a full month.
For example, if registration is required during July, 50 percent
of the uniform tax shall be paid as a condition of registration.

2. If the aircraft is moved to Utah during the year, and
property tax was paid to another state prior to moving the
aircraft into Utah, any property tax paid shall be allowed as a
credit against the prorated uniform tax due in Utah.

a) This credit may not be refunded if the other state
property tax exceeds the uniform tax due in Utah for the
comparable year.

b) Proof of payment shall be submitted before credit is
allowed.

E. The uniform tax collected by county assessors shall be

distributed to the taxing districts of the county in which the
aircraft is located as shown on the registration application. If
the aircraft is registered in a county other than the county of the
aircraft location, the tax collected shall be forwarded to the
appropriate county within five working days.

F. The Tax Commission shall supply registration forms
and numbered decals to the county assessors. Forms to assess
the uniform tax shall be prepared by the counties each year. The
Tax Commission shall maintain an owners' data base and supply
the counties with a list of registrations by county after the first
year and shall also supply registration renewal forms preprinted
with the prior year's registration information.

G. The aircraft owner or person or entity in possession
thereof shall immediately provide access to any aircraft hangar
or other storage area or facility upon request by the assessor or
the assessor's designee in order to permit the determination of
the status of registration of the aircraft, and the performance of
any other act in furtherance of the assessor's duties.

H. The provisions applicable to securing or collecting
personal property taxes set forth in Sections 59-2-1302 and 59-
2-1303 shall apply to the collection of delinquent uniform taxes.

I. If the aircraft owner and the county assessor cannot
reach agreement concerning the aircraft valuation, the valuation
may be appealed to the county board of equalization under
Section 59-2-1005.

R884-24P-49. Calculating the Utah Apportioned Value of a
Rail Car Fleet Pursuant to Utah Code Ann. Section 59-2-
201.

A. Definitions.

1. "Average market value per rail car" means the fleet rail
car market value divided by the number of rail cars in the fleet.

2. "Fleet rail car market value" means the sum of:

a)(1) the yearly acquisition costs of the fleet's rail cars;

(2) multiplied by the appropriate percent good factors
contained in Class 10 of R884-24P- 33, Personal Property
Valuation Guides and Schedules; and

b) the sum of betterments by year.

(1) Except as provided in A.2.b)(2), the sum of
betterments by year shall be depreciated on a 14-year straight
line method.

(2)  Notwithstanding the provisions of A.2.b)(1),
betterments shall have a residual value of two percent.

3. "In-service rail cars" means the number of rail cars in
the fleet, adjusted for out-of- service rail cars.

4. a) "Out-of-service rail cars" means rail cars:

(1) out-of-service for a period of more than ten
consecutive hours; or

(2) in storage.

b) Rail cars cease to be out-of-service once repaired or
removed from storage.

¢) Out-of-service rail cars do not include rail cars idled for
less than ten consecutive hours due to light repairs or routine
maintenance.

5. "System car miles" means both loaded and empty miles
accumulated in the U.S., Canada, and Mexico during the prior
calendar year by all rail cars in the fleet.

6. "Utah car miles" mean both loaded and empty miles
accumulated within Utah during the prior calendar year by all
rail cars in the fleet.

7. "Utah percent of system factor" means the Utah car miles
divided by the system car miles.

B. The provisions of this rule apply only to private rail car
companies.

C. Toreceive an adjustment for out-of-service rail cars, the
rail car company must report the number of out-of-service days
to the commission for each of the company's rail car fleets.

D. The out-of-service adjustment is calculated as follows.

1. Divide the out-of-service days by 365 to obtain the out-
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of-service rail car equivalent.

2. Subtract the out-of-service rail car equivalent calculated
in D.1. from the number of rail cars in the fleet.

E. The taxable value for each rail car fleet apportioned to
Utah, for which the Utah percent of system factor is more than
50 percent, shall be determined by multiplying the Utah percent
of system factor by the fleet rail car market value.

F. The taxable value for each rail car company apportioned
to Utah, for which the Utah percent of system factor is less than
or equal to 50 percent, shall be determined in the following
manner.

1. Calculate the number of fleet rail cars allocated to Utah
under the Utah percent of system factor. The steps for this
calculation are as follows.

a) Multiply the Utah percent of system factor by the in-
service rail cars in the fleet.

b) Multiply the product obtained in F.1.a) by 50 percent.

2. Calculate the number of fleet rail cars allocated to Utah
under the time speed factor. The steps for this calculation are as
follows.

a) Divide the fleet's Utah car miles by the average rail car
miles traveled in Utah per year. The Commission has
determined that the average rail car miles traveled in Utah per
year shall equal 200,000 miles.

b) Multiply the quotient obtained in F.2.a) by the percent
of in-service rail cars in the fleet.

¢) Multiply the product obtained in F.2.b) by 50 percent.

3. Add the number of fleet rail cars allocated to Utah under
the Utah percent of system factor, calculated in F.1.b), and the
number of fleet rail cars allocated to Utah under the time speed
factor, calculated in F.2.c), and multiply that sum by the average
market value per rail car.

R884-24P-50.  Apportioning the Utah Proportion of
Commercial Aircraft Valuations Pursuant to Utah Code
Ann. Section 59-2-201.

A. Definitions.

1. "Commercial air carrier" means any air charter service,
air contract service or airline as defined by Section 59-2-102.

2. "Ground time" means the time period beginning at the
time an aircraft lands and ending at the time an aircraft takes off.

B. The commission shall apportion to a tax area the
assessment of the mobile flight equipment owned by a
commercial air carrier in the proportion that the ground time in
the tax area bears to the total ground time in the state.

C. The provisions of this rule shall be implemented and
become binding on taxpayers beginning with the 1999 calendar
year.

R884-24P-52. Criteria for Determining Primary Residence
Pursuant to Utah Code Ann. Sections 59-2-102, 59-2-103,
and 59-2-103.5.

A. "Household" is as defined in Section 59-2-1202.

B. "Primary residence" means the location where domicile
has been established.

C. Except as provided in D. and F.3., the residential
exemption provided under Section 59-2- 103 is limited to one
primary residence per household.

D. An owner of multiple properties may receive the
residential exemption on all properties for which the property is
the primary residence of the tenant.

E. Factors or objective evidence determinative of domicile
include:

1. whether or not the individual voted in the place he
claims to be domiciled;

2. the length of any continuous residency in the location
claimed as domicile;

3. the nature and quality of the living accommodations that
an individual has in the location claimed as domicile as opposed

to any other location;

4. the presence of family members in a given location;

5. the place of residency of the individual's spouse or the
state of any divorce of the individual and his spouse;

6. the physical location of the individual's place of
business or sources of income;

7. the use of local bank facilities or foreign bank
institutions;

8. the location of registration of vehicles, boats, and RVs;

9. membership in clubs, churches, and other social
organizations;

10. the addresses used by the individual on such things as:

a) telephone listings;

b) mail;

c) state and federal tax returns;

d) listings in official government publications or other
correspondence;

e) driver's license;

f) voter registration; and

g) tax rolls;

11. location of public schools attended by the individual
or the individual's dependents;

12. the nature and payment of taxes in other states;

13. declarations of the individual:

a) communicated to third parties;

b) contained in deeds;

¢) contained in insurance policies;

d) contained in wills;

e) contained in letters;

f) contained in registers;

g) contained in mortgages; and

h) contained in leases.

14. the exercise of civil or political rights in a given
location;

15. any failure to obtain permits and licenses normally
required of a resident;

16. the purchase of a burial plot in a particular location;

17. the acquisition of a new residence in a different
location.

F. Administration of the Residential Exemption.

1. Except as provided in F.2., F.4., and F.5., the first one
acre of land per residential unit shall receive the residential
exemption.

2. If a parcel has high density multiple residential units,
such as an apartment complex or a mobile home park, the
amount of land, up to the first one acre per residential unit,
eligible to receive the residential exemption shall be determined
by the use of the land. Land actively used for residential
purposes qualifies for the exemption.

3. If the county assessor determines that a property under
construction will qualify as a primary residence upon
completion, the property shall qualify for the residential
exemption while under construction.

4. A property assessed under the Farmland Assessment
Act shall receive the residential exemption only for the
homesite.

5. A property with multiple uses, such as residential and
commercial, shall receive the residential exemption only for the
percentage of the property that is used as a primary residence.

6. If the county assessor determines that an unoccupied
property will qualify as a primary residence when it is occupied,
the property shall qualify for the residential exemption while
unoccupied.

7.a) An application for the residential exemption required
by an ordinance enacted under Section 59-2-103.5 shall contain
the following information for the specific property for which the
exemption is requested:

(1) the owner of record of the property;

(2) the property parcel number;
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(3) the location of the property;

(4) the basis of the owner's knowledge of the use of the
propetty;

(5) adescription of the use of the property;

(6) evidence of the domicile of the inhabitants of the
property; and

(7) the signature of all owners of the property certifying
that the property is residential property.

b) The application under F.7.a) shall be:

(1) on a form provided by the county; or

(2) in a writing that contains all of the information listed
in F.7.a).

R884-24P-53. 2006 Valuation Guides for Valuation of Land
Subject to the Farmland Assessment Act Pursuant to Utah
Code Ann. Section 59-2-515.

A. Each year the Property Tax Division shall update and
publish schedules to determine the taxable value for land subject
to the Farmland Assessment Act on a per acre basis.

1. The schedules shall be based on the productivity of the
various types of agricultural land as determined through crop
budgets and net rents.

2. Proposed schedules shall be transmitted by the Property
Tax Division to county assessors for comment before adoption.

3. County assessors may not deviate from the schedules.

4. Not all types of agricultural land exist in every county.
If no taxable value is shown for a particular county in one of the
tables, that classification of agricultural land does not exist in
that county.

B. All property defined as farmland pursuant to Section
59-2-501 shall be assessed on a per acre basis as follows:

1. Irrigated farmland shall be assessed under the following
classifications.

a) Irrigated I. The following counties shall assess Irrigated
I property based upon the per acre values listed below:

TABLE 1
Irrigated I
1) Box Elder 800
2) Cache 675
3) Carbon 535
4) Davis 810
5) Emery 515
6) Iron 795
7) Kane 455
8) Millard 790
9) Salt Lake 690
10) Utah 725
11) Washington 650
12) Weber 770

b) [Irrigated II. The following counties shall assess
Irrigated II property based upon the per acre values listed below:

TABLE 2
Irrigated II
1) Box Elder 700
2) Cache 575
3) Carbon 435
4) Davis 710
5) Duchesne 475
6) Emery 415
7) Grand 405
8) Iron 695
9) Juab 435
10) Kane 355
11) Millard 690
12) Salt Lake 590
13) Sanpete 540
14) Sevier 565
15)  Summit 470
16) Tooele 440
17) Utah 625
18) Wasatch 500
19) Washington 550

20) MWeber 670

c) Irrigated III. The following counties shall assess
Irrigated III property based upon the per acre values listed
below:

TABLE 3
Irrigated III
1) Beaver 540
2) Box Elder 550
3) Cache 425
4) Carbon 285
5) Davis 560
6) Duchesne 325
7) Emery 265
8) Garfield 200
9) Grand 255
10) Iron 545
11) Juab 285
12) Kane 205
13) Millard 540
14) Morgan 380
15) Piute 345
16) Rich 200
17) Salt Lake 440
18) San Juan 185
19) Sanpete 390
20) Sevier 415
21)  Summit 320
22) Tooele 290
23) Uintah 370
24) Utah 475
25) Wasatch 350
26) Washington 400
27) MWayne 340
28) \Weber 520

d) Irrigated IV. The following counties shall assess
Irrigated IV property based upon the per acre values listed
below:

TABLE 4
Irrigated IV
1) Beaver 440
2) Box Elder 450
3) Cache 325
4) Carbon 185
5) Daggett 215
6) Davis 460
7) Duchesne 225
8) Emery 165
9) Garfield 100
10) Grand 155
11) Iron 445
12) Juab 185
13) Kane 105
14) Millard 440
15) Morgan 280
16) Piute 245
17) Rich 100
18) Salt Lake 340
19) San Juan 85
20) Sanpete 290
21) Sevier 315
22)  Summit 220
23) Tooele 190
24) Uintah 270
25) Utah 375
26) Wasatch 250
27) Washington 300
28) Wayne 240
29)  Weber 420

2. Fruit orchards shall be assessed per acre based upon the
following schedule:

TABLE 5
Fruit Orchards
1) Beaver 620
2) Box Elder 665
3) Cache 620
4) Carbon 620
5) Davis 665
6) Duchesne 620
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7) Emery 620 23) \Weber 40

8) Garfield 620

9) Grand 620 b) Dry IV. The following counties shall assess Dry IV
i?; jzgg ggg property based upon the per acre values listed below:
12) Kane 620
13) Millard 620 TABLE 8
14) Morgan 620 Dry IV
15) Piute 620
16) Salt Lake 620 1) Beaver 5
17) San Juan 620 2) Box Elder 15
18) Sanpete 620 3) Cache 20
19) Sevier 620 4) Carbon 5
20) Summit 620 5) Davis 5
21) Tooele 620 6) Duchesne 5
22) Uintah 620 7) Garfield 5
23) Utah 660 8) Grand 5
24) Wasatch 620 9) Iron 5
25) MWashington 750 10) Juab 5
26) Wayne 610 11) Kane 5
27) Weber 665 12) Millard 5

13) Morgan 5

3. Meadow IV property shall be assessed per acre based ig; 2* ?2 Lak g
upon the following schedule: 10 o quane :
17) Sanpete 5

TABLE 6 18) Summit 5

Meadow IV 19) Tooele 5

20) Uintah 5

1) Beaver 230 21) Utah 5

2) Box Elder 235 22) Washington 5

3) Cache 255 23) Weber 5

4) Carbon 125

5) Daggett 170 5. Grazing land shall be classified as one of the following

?; gﬁi;}:sne fgg four categories and shall be assessed on a per acre basis as

8) Emery 125 follows: ) )

9) Garfield 95 a) Graze 1. The following counties shall assess Graze |
i?; ‘15: gzd ;gg property based upon the per acre values listed below:
12) Juab 145
13) Kane 100 TABLE 9
14) Millard 190 GR I
15) Morgan 175
16) Piute 160 1) Beaver 68
17) Rich 105 2) Box Elder 60
18) Salt Lake 225 3) Cache 65
19) Sanpete 190 4) Carbon 57
20) Sevier 200 5) Daggett 68
21)  Summit 195 6) Davis 63
22) Tooele 175 7) Duchesne 67
23) Uintah 180 8) Emery 65
24) Utah 230 9) Garfield 73
25) MWasatch 210 10) Grand 70
26) Washington 215 11) Iron 60
27) MWayne 160 12)  Juab 69
28) Weber 285 13) Kane 79

14) Millard 78

4. Dry land shall be classified as one of the following two ig; ’;f:ig“ ?3
categories and shall be assessed on a per acre basis as follows: 17) Rich 65
a) Dry IlIl. The following counties shall assess Dry III 18) Salt Lake 72
property based upon the per acre values listed below: 19)  San Juan 70
20) Sanpete 69

21) Sevier 70

TABLE 7 22)  Summit 68

Dry III 23) Tooele 73

24) Uintah 65

1) Beaver 40 25)  Utah 56

2) Box Elder 50 26) MWasatch 53

3) Cache 55 27) Washington 56

4) Cartl)on 40 28) MWayne 79

5) Davis 40 29) Weber 63

6) Duchesne 40

173; gi;:éﬂ ‘ ﬁg b) Graze II. The following counties shall assess Graze 11

9) Iron a0 property based upon the per acre values listed below:
10) Juab 40
11) Kane 40 TABLE 10
12) Millard 40 GR II
13) Morgan 40
14) Rich 40 1) Beaver 19
15) Salt Lake 40 2) Box Elder 18
16) San Juan 40 3) Cache 19
17) Sanpete 40 4) Carbon 17
18) Summit 40 5) Daggett 20
19) Tooele 40 6) Davis 19
20) Uintah 40 7) Duchesne 20
21) Utah 40 8) Emery 19

22) Mashington 40 9) Garfield 22
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10)
11)
12)
13)
14)
15)
16)
17)
18)
19)
20)
21)
22)
23)
24)
25)
26)
27)
28)
29)

¢) Graze III. The following counties shall assess Graze I1I
property based upon the per acre values below:

29)

d) GrazeIV. The following counties shall assess Graze [V
property based upon the per acre values listed below:

Grand
Iron

Juab

Kane
Millard
Morgan
Piute
Rich

Salt Lake
San Juan
Sanpete
Sevier
Summit
Tooele
Uintah
Utah
Wasatch
Washington
Wayne
Weber

TABLE 11
GR ITI

Beaver
Box Elder
Cache
Carbon
Daggett
Davis
Duchesne
Emery
Garfield
Grand
Iron

Juab

Kane
Millard
Morgan
Piute
Rich

Salt Lake
San Juan
Sanpete
Sevier
Summit
Tooele
Uintah
Utah
Wasatch
Washington
Wayne
Weber

TABLE 12
GR IV

Beaver
Box Elder
Cache
Carbon
Daggett
Davis
Duchesne
Emery
Garfield
Grand
Iron
Juab
Kane
Millard
Morgan
Piute
Rich
Salt Lake
San Juan
Sanpete
Sevier
Summit
Tooele
Uintah
Utah

21
18
20
24
23
16
22
20
21
21
21
21
19
22
19
17
16
17
23
19

13
12
13
11
13
12
13
13
14
14
12
13
15
15
10
14
13
14
14
13
14
12
14
13
11
10
11
15
12

[ERU RO NG R RU N RO N RGNS NS WO N RO N R NGRS RS WO RN R

26) Wasatch
27) Washington
28) Wayne

29) Weber

oo oo

6. Land classified as nonproductive shall be assessed as
follows on a per acre basis:

TABLE 13
Nonproductive Land

a) Nonproductive Land
1) A1l Counties 5

R884-24P-55. Counties to Establish Ordinance for Tax Sale
Procedures Pursuant to Utah Code Ann. Section 59-2-
1351.1.

A. "Collusive bidding" means any agreement or
understanding reached by two or more parties that in any way
alters the bids the parties would otherwise offer absent the
agreement or understanding.

B. Each county shall establish a written ordinance for real
property tax sale procedures.

C. The written ordinance required under B. shall be
displayed in a public place and shall be available to all
interested parties.

D. The tax sale ordinance shall address, as a minimum, the
following issues:

1. bidder registration procedures;

2. redemption rights and procedures;

3. prohibition of collusive bidding;

4. conflict of interest prohibitions and disclosure
requirements;

5. criteria for accepting or rejecting bids;

6. sale ratification procedures;

7. criteria for granting bidder preference;

8. procedures for recording tax deeds;

9. payments methods and procedures;

10. procedures for contesting bids and sales;

11. criteria for striking properties to the county;

12. procedures for disclosing properties withdrawn from
the sale for reasons other than redemption; and

13. disclaimers by the county with respect to sale
procedures and actions.

R884-24P-56. Assessment, Collection, and Apportionment
of Property Tax on Commercial Transportation Property
Pursuant to Utah Code Ann. Sections 41-1a-301 and 59-2-
801.

A. For purposes of Section 59-2-801, the previous year's
statewide rate shall be calculated as follows:

1. Each county's overall tax rate is multiplied by the
county's percent of total lane miles of principal routes.

2. The values obtained in A.1. for each county are summed
to arrive at the statewide rate.

B. The assessment of vehicles apportioned under Section
41-1a-301 shall be apportioned at the same percentage ratio that
has been filed with the Motor Vehicle Division of the State Tax
Commission for determining the proration of registration fees.

C. For purposes of Section 59-2-801(2), principal route
means lane miles of interstate highways and clover leafs, U.S.
highways, and state highways extending through each county as
determined by the Commission from current state Geographic
Information System databases.

R884-24P-57. Judgment Levies Pursuant to Utah Code Ann.
Sections 59-2-918.5, 59-2-924, 59-2-1328, and 59-2-1330.

A. Definitions.

1. "Issued" means the date on which the judgment is
signed.

2. "One percent of the total ad valorem property taxes
collected by the taxing entity in the previous fiscal year"
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includes any revenues collected by a judgment levy imposed in
the prior year.

B. A taxing entity's share of a judgment or order shall
include the taxing entity's share of any interest that must be paid
with the judgment or order.

C. The judgment levy public hearing required by Section
59-2-918.5 shall be held as follows:

1. For taxing entities operating under a July 1 through June
30 fiscal year, the public hearing shall be held at least 10 days
after the Notice of Property Valuation and Tax Changes is
mailed.

2. For taxing entities operating under a January 1 through
December 31 fiscal year:

a) for judgments issued from the prior June 1 through
December 15, the public hearing shall be held at the same time
as the hearing at which the annual budget is adopted;

b) for judgments issued from the prior December 16
through May 31, the public hearing shall be held at least 10 days
after the Notice of Property Valuation and Tax Changes is
mailed.

3. If the taxing entity is required to hold a hearing under
Section 59-2-919, the judgment levy hearing required by C.1.
and C.2.b) shall be held at the same time as the hearing required
under Section 59-2-919.

D. If the Section 59-2-918.5 advertisement is combined
with the Section 59-2-918 or 59-2-919 advertisement, the
combined advertisement shall aggregate the general tax increase
and judgment levy information.

E. In the case of taxing entities operating under a January
1 through December 31 fiscal year, the advertisement for
judgments issued from the previous December 16 through May
31 shall include any judgments issued from the previous June 1
through December 15 that the taxing entity advertised and
budgeted for at its December budget hearing.

F. All taxing entities imposing a judgment levy shall file
with the Tax Commission a signed statement certifying that all
judgments for which the judgment levy is imposed have met the
statutory requirements for imposition of a judgment levy.

1. The signed statement shall contain the following
information for each judgment included in the judgment levy:

a) the name of the taxpayer awarded the judgment;

b) the appeal number of the judgment; and

c) the taxing entity's pro rata share of the judgment.

2. Along with the signed statement, the taxing entity must
provide the Tax Commission the following:

a) a copy of all judgment levy newspaper advertisements
required;

b) the dates all required judgment levy advertisements
were published in the newspaper;

c) a copy of the final resolution imposing the judgment
levy;

d) a copy of the Notice of Property Valuation and Tax
Changes, if required; and

e) any other information required by the Tax Commission.

G. The provisions of House Bill 268, Truth in Taxation -
Judgment Levy (1999 General Session), do not apply to
judgments issued prior to January 1, 1999.

R884-24P-58. One-Time Decrease in Certified Rate Based
on Estimated County Option Sales Tax Pursuant to Utah
Code Ann. Section 59-2-924.

A. The estimated sales tax revenue to be distributed to a
county under Section 59-12-1102 shall be determined based on
the following formula:

1. sharedown of the commission's sales tax econometric
model based on historic patterns, weighted 40 percent;

2. time series models, weighted 40 percent; and

3. growth rate of actual taxable sales occurring from
January 1 through March 31 of the year a tax is initially imposed

under Title 59, Chapter 12, Part 11, County Option Sales and
Use Tax, weighted 20 percent.

R884-24P-59. One-Time Decrease in Certified Rate Based
on Estimated Additional Resort Communities Sales Tax
Pursuant to Utah Code Ann. Section 59-2-924.

A. The estimated additional resort communities sales tax
revenue to be distributed to a municipality under Section 59-12-
402 shall be determined based on the following formula:

1. time series model, econometric model, or simple
average, based upon the availability of and variation in the data,
weighted 75 percent; and

2. growth rate of actual taxable sales occurring from
January 1 through March 31 of the year a tax is initially
imposed under Section 59-12-402, weighted 25 percent.

R884-24P-60. Age-Based Uniform Fee on Tangible Personal
Property Required to be Registered with the State Pursuant
to Utah Code Ann. Section 59-2-405.1.

A. For purposes of Section 59-2-405.1, "motor vehicle" is
as defined in Section 41-1a-102, except that motor vehicle does
not include motorcycles as defined in Section 41-1a-102.

B. The uniform fee established in Section 59-2-405.1 is
levied against motor vehicles and state-assessed commercial
vehicles classified under Class 22 - Passenger Cars, Light
Trucks/Utility Vehicles, and Vans, in Tax Commission rule
R884-24P- 33.

C. Personal property subject to the uniform fee imposed in
Section 59-2-405 is not subject to the Section 59-2-405.1
uniform fee.

D. The following classes of personal property are not
subject to the Section 59-2-405.1 uniform fee, but remain
subject to the ad valorem property tax:

1. vintage vehicles;

2. state-assessed commercial vehicles not classified under
Class 22 - Passenger Cars, Light Trucks/Utility Vehicles, and
Vans;

3. any personal property that is neither required to be
registered nor exempt from the ad valorem property tax;

4. mobile and manufactured homes;

5. machinery or equipment that can function only when
attached to or used in conjunction with motor vehicles or state-
assessed commercial vehicles.

E. The age of a motor vehicle or state-assessed commercial
vehicle, for purposes of Section 59-2-405.1, shall be determined
by subtracting the vehicle model year from the current calendar
year.

F. The only Section 59-2-405.1 uniform fee due upon
registration or renewal of registration is the uniform fee
calculated based on the age of the vehicle under E. on the first
day of the registration period for which the registrant:

1. in the case of an original registration, registers the
vehicle; or

2. in the case of a renewal of registration, renews the
registration of the vehicle in accordance with Section 41-1a-
216.

G. Centrally assessed taxpayers shall use the following
formula to determine the value of locally assessed motor
vehicles that may be deducted from the allocated unit valuation:

1. Divide the system value by the book value to determine
the market to book ratio.

2. Multiply the market to book ratio by the book value of
motor vehicles registered in Utah and subject to Section 59-2-
405.1 to determine the value of motor vehicles that may be
subtracted from the allocated unit value.

H. The motor vehicle of a nonresident member of the
armed forces stationed in Utah may be registered in Utah
without payment of the Section 59-2-405.1 uniform fee.

I. A motor vehicle belonging to a Utah resident member of
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the armed forces stationed in another state is not subject to the
Section 59-2-405.1 uniform fee at the time of registration or
renewal of registration as long as the motor vehicle is kept in the
other state.

J.  The situs of a motor vehicle or state-assessed
commercial vehicle subject to the Section 59-2-405.1 uniform
fee is determined in accordance with Section 59-2-104. Situs of
purchased motor vehicles or state-assessed commercial vehicles
shall be the tax area of the purchaser's domicile, unless the
motor vehicle or state-assessed commercial vehicle will be kept
in a tax area other than the tax area of the purchaser's domicile
for more than six months of the year.

1. If an assessor discovers a motor vehicle or state-
assessed commercial vehicle that is kept in the assessor's county
but registered in another, the assessor may submit an affidavit
along with evidence that the vehicle is kept in that county to the
assessor of the county in which the vehicle is registered. Upon
agreement, the assessor of the county of registration shall
forward the fee collected to the county of situs within 30
working days.

2. If the owner of a motor vehicle or state-assessed
commercial vehicle registered in Utah is domiciled outside of
Utah, the taxable situs of the vehicle is presumed to be the
county in which the uniform fee was paid, unless an assessor's
affidavit establishes otherwise.

3. The Tax Commission shall, on an annual basis, provide
each county assessor information indicating all motor vehicles
and state-assessed commercial vehicles subject to state
registration and their corresponding taxable situs.

4. Section 59-2-405.1 uniform fees received by a county
that require distribution to a purchaser's domicile outside of that
county shall be deposited into an account established by the
Commission, pursuant to procedures prescribed by the
Commission.

5. Section 59-2-405.1 uniform fees received by the
Commission pursuant to J.4. shall be distributed to the
appropriate county at least monthly.

K. The blind exemption provided in Section 59-2-1106 is
applicable to the Section 59-2-405.1 uniform fee.

L. The veteran's exemption provided in Section 59-2-1104
is applicable to the Section 59-2-405.1 uniform fee.

M. The value of motor vehicles and state-assessed
commercial vehicles to be considered part of the tax base for
purposes of determining debt limitations pursuant to Article
XIII, Section 14 of the Utah Constitution, shall be determined
by dividing the Section 59-2-405.1 uniform fee collected by
.015.

N. The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1999.

R884-24P-61. 1.5 Percent Uniform Fee on Tangible Personal
Property Required to be Registered with the State Pursuant
to Utah Code Ann. Section 59-2-405.

A. Definitions.

1. For purposes of Section 59-2-405, "motor vehicle" is as
defined in Section41-1a-102, except that motor vehicle does not
include motorcycles as defined in Section 41-1a-102.

2. "Recreational vehicle" means a vehicular unit other than
a mobile home, primarily designed as a temporary dwelling for
travel, recreational, or vacation use, which is either self-
propelled or pulled by another vehicle.

a) Recreational vehicle includes a travel trailer, a camping
trailer, a motor home, and a fifth wheel trailer.

b) Recreational vehicle does not include a van unless
specifically designed or modified for use as a temporary
dwelling.

B. The uniform fee established in Section 59-2-405 is
levied against the following types of personal property, unless
specifically excluded by Section 59-2-405:

1. motor vehicles that are not classified under Class 22 -
Passenger Cars, Light Trucks/Utility Vehicles, and Vans, in Tax
Commission rule R884-24P-33;

2. watercraft required to be registered with the state;

3. recreational vehicles required to be registered with the
state; and

4. all other tangible personal property required to be
registered with the state before it is used on a public highway,
on a public waterway, on public land, or in the air.

C. The following classes of personal property are not
subject to the Section 59-2-405 uniform fee, but remain subject
to the ad valorem property tax:

1. vintage vehicles;

2. state-assessed commercial vehicles not classified under
Class 22 - Passenger Cars, Light Trucks/Utility Vehicles, and
Vans;

3. any personal property that is neither required to be
registered nor exempt from the ad valorem property tax;

4. machinery or equipment that can function only when
attached to or used in conjunction with motor vehicles.

D. The fair market value of tangible personal property
subject to the Section 59-2-405 uniform fee is based on
depreciated cost new as established in Tax Commission rule
R884-24P-33, "Personal Property Valuation Guides and
Schedules," published annually by the Tax Commission.

E. Centrally assessed taxpayers shall use the following
formula to determine the value of locally assessed personal
property that may be deducted from the allocated unit valuation:

1. Divide the system value by the book value to determine
the market to book ratio.

2. Multiply the market to book ratio by the book value of
personal property registered in Utah and subject to Section 59-
2- 405 to determine the value of personal property that may be
subtracted from the allocated unit value.

F. Ifa property's valuation is appealed to the county board
of equalization under Section 59-2-1005, the property shall
become subject to a total revaluation. All adjustments are made
on the basis of their effect on the property's average retail value
as of the January 1 lien date and according to Tax Commission
rule R884-24P-33.

G. The county assessor may change the fair market value
of any individual item of personal property in his jurisdiction
for any of the following reasons:

1. The manufacturer's suggested retail price ("MSRP") or
the cost new was not included on the state printout, computer
tape, or registration card;

2. The MSRP or cost new listed on the state records was
inaccurate; or

3. In the assessor's judgment, an MSRP or cost new
adjustment made as a result of a property owner's informal
request will continue year to year on a percentage basis.

H. If the personal property is of a type subject to annual
registration, the Section 59-2-405 uniform fee is due at the time
the registration is due. Ifthe personal property is not registered
during the year, the owner remains liable for payment of the
Section 59-2-405 uniform fee to the county assessor.

1. No additional uniform fee may be levied upon personal
property transferred during a calendar year if the Section 59-2-
405 uniform fee has been paid for that calendar year.

2. If the personal property is of a type registered for
periods in excess of one year, the Section 59-2-405 uniform fee
shall be due annually.

3. The personal property of a nonresident member of the
armed forces stationed in Utah may be registered in Utah
without payment of the Section 59-2-405 uniform fee.

4. Personal property belonging to a Utah resident member
of the armed forces stationed in another state is not subject to
the Section 59-2-405 uniform fee as long as the personal
property is kept in another state.
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5. Noncommercial trailers weighing 750 pounds or less are
not subject to the Section 59-2-405 uniform fee or ad valorem
property tax but may be registered at the request of the owner.

I. If the personal property is of a type subject to annual
registration, registration of that personal property may not be
completed unless the Section 59-2-405 uniform fee has been
paid, even ifthe taxpayer is appealing the uniform fee valuation.
Delinquent fees may be assessed in accordance with Sections
59-2-217 and 59-2-309 as a condition precedent to registration.

J. The situs of personal property subject to the Section 59-
2-405 uniform fee is determined in accordance with Section 59-
2- 104. Situs of purchased personal property shall be the tax
area of the purchaser's domicile, unless the personal property
will be kept in a tax area other than the tax area of the
purchaser's domicile for more than six months of the year.

1. Ifan assessor discovers personal property that is kept in
the assessor's county but registered in another, the assessor may
submit an affidavit along with evidence that the property is kept
in that county to the assessor of the county in which the personal
property is registered. Upon agreement, the assessor of the
county of registration shall forward the fee collected to the
county of situs within 30 working days.

2. If the owner of personal property registered in Utah is
domiciled outside of Utah, the taxable situs of the property is
presumed to be the county in which the uniform fee was paid,
unless an assessor's affidavit establishes otherwise.

3. The Tax Commission shall, on an annual basis, provide
each county assessor information indicating all personal
property subject to state registration and its corresponding
taxable situs.

4. Section 59-2-405 uniform fees received by a county that
require distribution to a purchaser's domicile outside of that
county shall be deposited into an account established by the
Commission, pursuant to procedures prescribed by the
Commission.

5. Section 59-2-405 uniform fees received by the
Commission pursuant to J.4. shall be distributed to the
appropriate county at least monthly.

K. The blind exemption provided in Section 59-2-1106 is
applicable to the Section 59-2-405 uniform fee.

L. The veteran's exemption provided in Section 59-2-1104
is applicable to the Section 59-2-405 uniform fee.

M. The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1999.

R884-24P-62.  Valuation of State Assessed Unitary
Properties Pursuant to Utah Code Ann. Section 59-2-201.

A. Purpose. The purpose of this rule is to:

1. specify consistent mass appraisal methodologies to be
used by the Property Tax Division (Division) in the valuation of
tangible property assessable by the Commission; and

2. identify preferred valuation methodologies to be
considered by any party making an appraisal of an individual
unitary property.

B. Definitions:

1. "Cost regulated utility" means any public utility
assessable by the Commission whose allowed revenues are
determined by arate of return applied to a rate base set by a state
or federal regulatory commission.

2. "Fair market value" means the amount at which property
would change hands between a willing buyer and a willing
seller, neither being under any compulsion to buy or sell and
both having reasonable knowledge of the relevant facts. Fair
market value reflects the value of property at its highest and best
use, subject to regulatory constraints.

3. "Rate base" means the aggregate account balances
reported as such by the cost regulated utility to the applicable
state or federal regulatory commission.

4. "Unitary property" means operating property that is

assessed by the Commission pursuant to Section 59-2-201(1)(a)
through (c).

a) Unitary properties include:

(1) all property that operates as a unit across county lines,
if the values must be apportioned among more than one county
or state; and

(2) all property of public utilities as defined in Section 59-
2-102.

b) These properties, some of which may be cost regulated
utilities, are defined under one of the following categories.

(1) "Telecommunication properties" include the operating
property of local exchange carriers, local access providers, long
distance carriers, cellular telephone or personal communication
service (PCS) providers and pagers, and other similar
properties.

(2) "Energy properties" include the operating property of
natural gas pipelines, natural gas distribution companies, liquid
petroleum products pipelines, and electric corporations,
including electric generation, transmission, and distribution
companies, and other similar entities.

(3) "Transportation properties" include the operating
property of all airlines, air charter services, air contract services,
including major and small passenger carriers and major and
small air freighters, long haul and short line railroads, and other
similar properties.

C. All tangible operating property owned, leased, or used
by unitary companies is subject to assessment and taxation
according to its fair market value as of January 1, and as
provided in Utah Constitution Article XIII, Section 2.
Intangible property as defined under Section 59-2-102 is not
subject to assessment and taxation.

D. General Valuation Principles. Unitary properties shall
be assessed at fair market value based on generally accepted
appraisal theory as provided under this rule.

1. The assemblage or enhanced value attributable to the
tangible property should be included in the assessed value. See
Beaver County v. WilTel, Inc., 995 P.2d 602 (Utah 2000). The
value attributable to intangible property must, when possible, be
identified and removed from value when using any valuation
method and before that value is used in the reconciliation
process.

2. The preferred methods to determine fair market value
are the cost approach and a yield capitalization income indicator
as set forth in E.

a) Other generally accepted appraisal methods may also be
used when it can be demonstrated that such methods are
necessary to more accurately estimate fair market value.

b) Direct capitalization and the stock and debt method
typically capture the value of intangible property at higher levels
than other methods. To the extent intangible property cannot be
identified and removed, relatively less weight shall be given to
such methods in the reconciliation process, as set forth in E.4.

c¢) Preferred valuation methods as set forth in this rule are,
unless otherwise stated, rebuttable presumptions, established for
purposes of consistency in mass appraisal. Any party
challenging a preferred valuation method must demonstrate, by
a preponderance of evidence, that the proposed alternative
establishes a more accurate estimate of fair market value.

3. Non-operating Property. Property that is not necessary
to the operation of unitary properties and is assessed by a local
county assessor, and property separately assessed by the
Division, such as registered motor vehicles, shall be removed
from the correlated unit value or from the state allocated value.

E. Appraisal Methodologies.

1. Cost Approach. Cost is relevant to value under the
principle of substitution, which states that no prudent investor
would pay more for a property than the cost to construct a
substitute property of equal desirability and utility without
undue delay. A cost indicator may be developed under one or



UAC (As of October 1, 2006)

Printed: October 10, 2006

Page 159

more of the following methods: replacement cost new less
depreciation (RCNLD), reproduction cost less depreciation
(reproduction cost), and historic cost less depreciation (HCLD).

a) "Depreciation" is the loss in value from any cause.
Different professions recognize two distinct definitions or types
of depreciation.

(1) Accounting. Depreciation, often called "book" or
"accumulated" depreciation, is calculated according to generally
accepted accounting principles or regulatory guidelines. Itis the
amount of capital investment written off on a firm's accounting
records in order to allocate the original or historic cost of an
asset over its life. Book depreciation is typically applied to
historic cost to derive HCLD.

(2) Appraisal. Depreciation, sometimes referred to as
"accrued" depreciation, is the difference between the market
value of an improvement and its cost new. Depreciation is
typically applied to replacement or reproduction cost, but should
be applied to historic cost if market conditions so indicate.
There are three types of depreciation:

(a) Physical deterioration results from regular use and
normal aging, which includes wear and tear, decay, and the
impact of the elements.

(b) Functional obsolescence is caused by internal property
characteristics or flaws in the structure, design, or materials that
diminish the utility of an improvement.

(c) External, or economic, obsolescence is an impairment
of an improvement due to negative influences from outside the
boundaries of the property, and is generally incurable. These
influences usually cannot be controlled by the property owner
or user.

b) Replacement cost is the estimated cost to construct, at
current prices, a property with utility equivalent to that being
appraised, using modern materials, current technology and
current standards, design, and layout. The use of replacement
cost instead of reproduction cost eliminates the need to estimate
some forms of functional obsolescence.

¢) Reproduction cost is the estimated cost to construct, at
current prices, an exact duplicate or replica of the property being
assessed, using the same materials, construction standards,
design, layout and quality of workmanship, and embodying any
functional obsolescence.

d) Historic cost is the original construction or acquisition
cost as recorded on a firm's accounting records. Depending
upon the industry, it may be appropriate to trend HCLD to
current costs. Only trending indexes commonly recognized by
the specific industry may be used to adjust HCLD.

e) RCNLD may be impractical to implement; therefore the
preferred cost indicator of value in a mass appraisal environment
for unitary property is HCLD. A party may challenge the use of
HCLD by proposing a different cost indicator that establishes a
more accurate cost estimate of value.

2. Income Capitalization Approach. Under the principle
of anticipation, benefits from income in the future may be
capitalized into an estimate of present value.

a) Yield Capitalization. The yield capitalization formula
is CF/(k-g), where "CF" is a single year's normalized cash flow,
"k" is the nominal, risk adjusted discount or yield rate, and "g"
is the expected growth rate of the cash flow.

(1) Cash flow is restricted to the operating property in
existence on the lien date, together with any replacements
intended to maintain, but not expand or modify, existing
capacity or function. Cash flow is calculated as net operating
income (NOI) plus non-cash charges (e.g., depreciation and
deferred income taxes), less capital expenditures and additions
to working capital necessary to achieve the expected growth "g".
Information necessary for the Division to calculate the cash flow
shall be summarized and submitted to the Division by March 1
on a form provided by the Division.

(a) NOI is defined as net income plus interest.

(b) Capital expenditures should include only those
necessary to replace or maintain existing plant and should not
include any expenditure intended primarily for expansion or
productivity and capacity enhancements.

(c) Cash flow is to be projected for the year immediately
following the lien date, and may be estimated by reviewing
historic cash flows, forecasting future cash flows, or a
combination of both.

i) If cash flows for a subsidiary company are not available
or are not allocated on the parent company's cash flow
statements, a method of allocating total cash flows must be
developed based on sales, fixed assets, or other reasonable
criteria. The subsidiary's total is divided by the parent's total to
derive the allocation percentage to estimate the subsidiary's cash
flow.

ii) If the subject company does not provide the
Commission with its most recent cash flow statements by March
1 of the assessment year, the Division may estimate cash flow
using the best information available.

(2) The discount rate (k) shall be based upon a weighted
average cost of capital (WACC) considering current market debt
rates and equity yields. WACC should reflect a typical capital
structure for comparable companies within the industry.

(a) The cost of debt should reflect the current market rate
(yield to maturity) of debt with the same credit rating as the
subject company.

(b) The cost of equity is estimated using standard methods
such as the capital asset pricing model (CAPM), the Risk
Premium and Dividend Growth models, or other recognized
models.

i) The CAPM is the preferred method to estimate the cost
of equity. More than one method may be used to correlate a
cost of equity, but only if the CAPM method is weighted at least
50% in the correlation.

i) The CAPM formula is k(e) = R(f) + (Beta x Risk
Premium), where k(e) is the cost of equity and R(f) is the risk
free rate.

a. Therisk free rate shall be the current market rate on 20-
year Treasury bonds.

b. The beta should reflect an average or value-weighted
average of comparable companies and should be drawn
consistently from Value Line or an equivalent source. The beta
of the specific assessed property should also be considered.

c. The risk premium shall be the arithmetic average of the
spread between the return on stocks and the income return on
long term bonds for the entire historical period contained in the
Ibbotson Yearbook published immediately following the lien
date.

(3) The growth rate "g" is the expected future growth of
the cash flow attributable to assets in place on the lien date, and
any future replacement assets.

(a) Ifinsufficient information is available to the Division,
either from public sources or from the taxpayer, to determine a
rate, "g" will be the expected inflationary rate in the Gross
Domestic Product Price Deflator obtained in Value Line. The
growth rate and the methodology used to produce it shall be
disclosed in a capitalization rate study published by the
Commission by February 15 of the assessment year.

b) A discounted cash flow (DCF) method is impractical to
implement in a mass appraisal environment, but may be used to
value individual properties.

c) Direct Capitalization is an income technique that
converts an estimate of a single year's income expectancy into
an indication of value in one direct step, either by dividing the
normalized income estimate by a capitalization rate or by
multiplying the normalized income estimate by an income
factor.

3. Market or Sales Comparison Approach. The market
value of property is directly related to the prices of comparable,
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competitive properties. The market approach is estimated by
comparing the subject property to similar properties that have
recently sold.

a) Sales of comparable property must, to the extent
possible, be adjusted for elements of comparison, including
market conditions, financing, location, physical characteristics,
and economic characteristics. When considering the sales of
stock, business enterprises, or other properties that include
intangible assets, adjustments must be made for those
intangibles.

b) Because sales of unitary properties are infrequent, a
stock and debt indicator may be viewed as a surrogate for the
market approach. The stock and debt method is based on the
accounting principle which holds that the market value of assets
equal the market value of liabilities plus shareholder's equity.

4. Reconciliation. When reconciling value indicators into
a final estimate of value, the appraiser shall take into
consideration the availability, quantity, and quality of data, as
well as the strength and weaknesses of each value indicator.
Weighting percentages used to correlate the value approaches
will generally vary by industry, and may vary by company if
evidence exists to support a different weighting. The Division
must disclose in writing the weighting percentages used in the
reconciliation for the final assessment. Any departure from the
prior year's weighting must be explained in writing.

F. Property Specific Considerations. Because of unique
characteristics of properties and industries, modifications or
alternatives to the general value indicators may be required for
specific industries.

1. Cost Regulated Utilities.

a) HCLD is the preferred cost indicator of value for cost
regulated utilities because it represents an approximation of the
basis upon which the investor can earn a return. HCLD is
calculated by taking the historic cost less depreciation as
reflected in the utility's net plant accounts, and then:

(1) subtracting intangible property;

(2) subtracting any items not included in the utility's rate
base (e.g., deferred income taxes and, if appropriate, acquisition
adjustments); and

(3) adding any taxable items not included in the utility's
net plant account or rate base.

b) Deferred Income Taxes, also referred to as DFIT,is an
accounting entry that reflects the difference between the use of
accelerated depreciation for income tax purposes and the use of
straight-line depreciation for financial statements.  For
traditional rate base regulated companies, regulators generally
exclude deferred income taxes from rate base, recognizing it as
ratepayer contributed capital. Where rate base is reduced by
deferred income taxes for rate base regulated companies, they
shall be removed from HCLD.

c) Items excluded from rate base under F.1.a)(2) or b)
should not be subtracted from HCLD to the extent it can be
shown that regulators would likely permit the rate base of a
potential purchaser to include a premium over existing rate base.

2. Railroads.

a. The cost indicator should generally be given little or no
weight because there is no observable relationship between cost
and fair market value.

R884-24P-63.  Performance Standards and Training
Requirements Pursuant to Utah Code Ann. Section 59-2-406.

A. The party contracting to perform services shall develop
awritten customer service performance plan within 60 days after
the contract for performance of services is signed.

1. The customer service performance plan shall address:

a) procedures the contracting party will follow to minimize
the time a customer waits in line; and

b) the manner in which the contracting party will promote
alternative methods of registration.

2. The party contracting to perform services shall provide
a copy of'its customer service performance plan to the party for
whom it provides services.

3. The party for whom the services are provided may, no
more often than semiannually, audit the contracting party's
performance based on its customer service performance plan,
and may report the results of the audit to the county commission
or the state tax commissioners, as applicable.

B. Each county office contracting to perform services shall
conduct initial training of its new employees.

C. The Tax Commission shall provide regularly scheduled
training for all county offices contracting to perform motor
vehicle functions.

R884-24P-64. Determination and Application of Taxable
Value for Purposes of the Property Tax Exemptions for
Disabled Veterans and the Blind Pursuant to Utah Code
Ann. Sections 59-2-1104 and 59-2-1106.

A. For purposes of Sections 59-2-1104 and 59-2-1106,
taxable value of vehicles subject to the Section 59-2-405.1
uniform fee shall be calculated by dividing the Section 59-2-
405.1 uniform fee the vehicle is subject to by .015.

R884-24P-65. Assessment of Transitory Personal Property
Pursuant to Utah Code Ann. Section 59-2-402.

A. "Transitory personal property"means tangible personal
property that is used or operated primarily at a location other
than a fixed place of business of the property owner or lessee.

B. Transitory personal property in the state on January 1
shall be assessed at 100 percent of fair market value.

C. Transitory personal property that is not in the state on
January 1 is subject to a proportional assessment when it has
been in the state for 90 consecutive days in a calendar year.

1. The determination of whether transitory personal
property has been in the state for 90 consecutive days shall
include the days the property is outside the state if, within 10
days of its removal from the state, the property is:

a) brought back into the state; or

b) substituted with transitory personal property that
performs the same function.

D. Once transitory personal property satisfies the
conditions under C., tax shall be proportionally assessed for the
period:

1. beginning on the first day of the month in which the
property was brought into Utah; and

2. for the number of months remaining in the calendar
year.

E. An owner of taxable transitory personal property who
removes the property from the state prior to December and who
qualifies for a refund of taxes assessed and paid, shall receive a
refund based on the number of months remaining in the calendar
year at the time the property is removed from the state and for
which the tax has been paid.

1. The refund provisions of this subsection apply to
transitory personal property taxes assessed under B. and C.

2. For purposes of determining the refund under this
subsection, any portion of a month remaining shall be counted
as a full month.

F. Iftax has been paid for transitory personal property and
that property is subsequently moved to another county in Utah:

1. No additional assessment may be imposed by any
county to which the property is subsequently moved; and

2. No portion of the assessed tax may be transferred to the
subsequent county.

R884-24P-66. Appeal to County Board of Equalization
Pursuant to Utah Code Ann. Section 59-2-1004.

A.1. "Factual error" means an error that is:

a) objectively verifiable without the exercise of discretion,
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opinion, or judgment, and

b) demonstrated by clear and convincing evidence.

2. Factual error includes:

a) a mistake in the description of the size, use, or
ownership of a property;

b) aclerical or typographical error in reporting or entering
the data used to establish valuation or equalization;

¢) an error in the classification of a property that is eligible
for a property tax exemption under:

(1) Section 59-2-103; or

(2) Title 59, Chapter 2, Part 11;

d) valuation of a property that is not in existence on the
lien date; and

e) avaluation of a property assessed more than once, or by
the wrong assessing authority.

B. Except as provided in D., a county board of
equalization shall accept an application to appeal the valuation
or equalization of a property owner's real property that is filed
after the time period prescribed by Section 59-2-1004(2)(a) if
any of the following conditions apply:

1. During the period prescribed by Section 59-2-
1004(2)(a), the property owner was incapable of filing an appeal
as a result of a medical emergency to the property owner or an
immediate family member of the property owner, and no co-
owner of the property was capable of filing an appeal.

2.  During the period prescribed by Section 59-2-
1004(2)(a), the property owner or an immediate family member
of'the property owner died, and no co-owner of the property was
capable of filing an appeal.

3. The county did not comply with the notification
requirements of Section 59-2-919(4).

4. A factual error is discovered in the county records
pertaining to the subject property.

5. The property owner was unable to file an appeal within
the time period prescribed by Section 59-2-1004(2)(a) because
of extraordinary and unanticipated circumstances that occurred
during the period prescribed by Section 59-2-1004(2)(a), and no
co-owner of the property was capable of filing an appeal.

C. Appeals accepted under B.4. shall be limited to
correction of the factual error and any resulting changes to the
property's valuation.

D. The provisions of B. apply only to appeals filed for a
tax year for which the treasurer has not made a final annual
settlement under Section 59-2-1365.

E. The provisions of this rule apply only to appeals to the
county board of equalization. For information regarding appeals
of county board of equalization decisions to the Commission,
please see Section 59-2-1006 and R861-1A-9.

R884-24P-67. Information Required for Valuation of Low-
Income Housing Pursuant to Utah Code Ann. Sections 59-2-
102 and 59-2-301.3.

A. The purpose of this rule is to provide an annual
reporting mechanism to assist county assessors in gathering data
necessary for accurate valuation of low-income housing
projects.

B. The Utah Housing Corporation shall provide the
following information that it has obtained from the owner of a
low-income housing project to the commission:

1. for each low-income housing project in the state that is
eligible for a low-income housing tax credit:

a) the Utah Housing Corporation project identification
number;

b) the project name;

c) the project address;

d) the city in which the project is located;

e) the county in which the project is located,

f) the building identification number assigned by the
Internal Revenue Service for each building included in the

project;

g) the building address for each building included in the
project;

h) the total apartment units included in the project;

i) the total apartment units in the project that are eligible
for low-income housing tax credits;

j) the period of time for which the project is subject to rent
restrictions under an agreement described in B.2.;

k) whether the project is:

(1) the rehabilitation of an existing building; or

(2) new construction;

1) the date on which the project was placed in service;

m) the total square feet of the buildings included in the
project;

n) the maximum annual federal low-income housing tax
credits for which the project is eligible;

0) the maximum annual state low-income housing tax
credits for which the project is eligible; and

p) for each apartment unit included in the project:

(1) the number of bedrooms in the apartment unit;

(2) the size of the apartment unit in square feet; and

(3) any rent limitation to which the apartment unit is
subject; and

2. arecorded copy of the agreement entered into by the
Utah Housing Corporation and the property owner for the low-
income housing project; and

3. construction cost certifications for the project received
from the low-income housing project owner.

C. The Utah Housing Corporation shall provide the
commission the information under B. by January 31 of the year
following the year in which a project is placed into service.

D. 1. Except as provided in D.2., by April 30 of each year,
the owner of a low-income housing project shall provide the
county assessor of the county in which the project is located the
following project information for the prior year:

a) operating statement;

b) rent rolls; and

¢) federal and commercial financing terms and agreements.

2. Notwithstanding D.1., the information a low-income
project housing owner shall provide by April 30, 2004 to a
county assessor shall include a 3-year history of the information
required under D.1.

E. A county assessor shall assess and list the property
described in this rule using the best information obtainable if the
property owner fails to provide the information required under
D.
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R909. Transportation, Motor Carrier.
R909-19. Safety Regulations for Tow Truck Operations -
Tow Truck Requirements for Equipment, Operation and
Certification.
R909-19-1. Authority.

This rule is enacted under the authority of Sections 72-9-
601, 72-9-601, 72-9-602, 72-9-603, 72-9-604, 53-1-106, 41-6-
102, Utah Code.

R909-19-2. Applicability.

All tow trucks motor carriers and employees must comply
and observe all rules, regulations, traffic laws and guidelines as
prescribed by State Law and 49 CFR Part 350 - 399, hereby
incorporated by reference in accordance with Sections 41-6-101,
41-6-102, 41-6-104, 72-9-301, 72-9-303, 72-9-601, 72-9-602,
72-9-603, 72-9-604, 72-9-701, 72-9-702, 72-9-703, and 72-9-
703, Utah Code.

(3) The automatic certifications of drivers and Tow Truck
Motor Carriers and Equipment expire either when the biannual
certification is issued or when the Department issues a notice to
the Tow Truck Motor Carrier that it is not eligible for a biannual
certification due to violations of any law, any permits issued by
the Department, or materials incorporated with those permits.

R909-19-3. Definitions.

(1) "Consent Tow" means any tow truck service that is
done at the vehicle, vessel, or outboard motor owner's, or it's
legal operator's, knowledge and/or approved.

(2) '"Department" means the Utah Department of
Transportation.

(3) "Division" means the Motor Carrier Division.

(4) "Gross Combination Weight Rating (GCWR)" means
the value specified by the manufacturer as the loaded weight of
a combination (articulated) motor vehicle. In the absence of a
value specified by the manufacturer, GVCR will be determined
by adding the GVWR of the power unit and the total weight of
the towed unit and any load thereon.

(5) "Gross Vehicle Weight Rating (GVWR)" means the
value specified by the manufacturer as the loaded weight of a
single motor vehicle.

(6) "Non-Consent Public Tow" means tow truck service
that was ordered by a peace officer, or a person acting on behalf
of'a law enforcement agency, or a highway authority, as defined
in Section 72-1-102.

(7) "Non-consent Private Tow" means towing services
performed without the prior consent of the owner of the vehicle
or the person authorized by the owner to operate the vehicle
from private property. The tow truck service must be from
private property, at the request of the property landowner or
agent for the landowner.

(8) "Recovery Operation" means a towing service that may
require charges in addition to the normal one-truck/one-driver
towing service requirements. The additional charges may
include charges for manpower, extra equipment, traffic control,
and special recovery equipment and supplies.

(9) "Tow Truck" means a motor vehicle constructed,
designed, altered, or equipped primarily for the purpose of
towing or removing damages, disabled, abandoned, seized,
repossessed or impounded vehicles from highway or other place
my means of a crane, hoist, tow bar, tow line, dolly tilt bed, or
other similar means of vehicle transfer without its own power or
control.

(10) "Tow Truck Certification Program" means a program
to authorize and approve tow truck motor carrier owners and
operators, and is the process by which the Department, acting
under Section 72-9-602, Utah Code, shall verify compliance
with the State and Federal Motor Carriers Safety Regulations.

(11) "Tow Truck Motor Carrier" means any company that
provides for-hire, private, salvage, or repo towing services. It

includes the company's agents, officers, and representatives as
well as employees responsible for hiring training, assigning, or
dispatching of drivers and employees concerned with the
installation, inspection, and maintenance or equipment and/or
accessories.

(12) "Tow Truck Service" means the functions and any
ancillary operations associated with recovering, removing, and
towing a vehicle and its load from a highway or other place by
means of a tow truck.

(a) Tow Truck Service, with regards to authorized fees, is
determined by the type and size of the towed vehicle, not the
type and size of the tow truck performing the service.

(b) Tow Vehicle Classifications will be used when
determining authorized fees. Information regarding the
(GVWR) to determine classification category of towed vehicle
can be found on the identification plate on the vehicle driver
side doorframe. Towed vehicle classifications are as follows:

(1) "Light Duty" means any towed vehicle with a (GVWR)
10,000 pounds or less;

(2) "Medium Duty" means any towed vehicle with a
(GVWR) between 10,001 and 26,000 pounds;

(3) "Heavy Duty" means any towed vehicle with a
(GVWR) or (GCWR) 26,001 pounds and greater.

(13) "Tow Truck Motor Carrier Steering Committee"
means a committee established by the Motor Carrier Division
Administrator and will include enforcement personnel, industry
representatives and other persons as deemed necessary.

R909-19-4. Duties - Enforcement - Compliance Audits,
Inspections and Right of Entry.

The Department shall administer and in cooperation with
the Department of Public Safety, Utah Highway Patrol Division
as specified under Section 53-8-105, Utah Code, shall
administer and enforce state and federal laws related to the
operation of tow truck motor carriers within the state. In
addition, a tow truck motor carrier shall submit its lands,
property, buildings, equipment for inspection and examination
and shall submit its accounts, books, records, or other
documents for inspection and copying to verify compliance as
authorized by Section 72-9-301.

R909-19-5. Insurance.

All tow trucks will be required to carry at least $750,000
of insurance minimum liability plus the MCS-90 endorsement
for environmental restoration as required in 49 CFR Part 387 -
Minimum Levels of Financial Responsibility for Motor Carriers.
Evidence of required insurance will be maintained at the
principal place of business and made available to the
Department and/or investigator upon request and prior to tow
truck carrier certification.

R909-19-6. Penalties and Fines.

(1) Any tow truck motor carrier that fails or neglects to
comply with State or Federal Motor Carrier Safety Regulations,
other statutes, any part of this rule, any term or condition of the
permit or any materials that it incorporates either by reference
or attachment, or a Departmental order, is subject to:

(a) acivil penalty as authorized by Section 72-9-701, and
72-9-703;

(b) issuance of a cease-and-desist order as authorized by
section 72-9-303; and

(c) therevocation or suspension of registration by the Utah
State Tax Commission pursuant to Section 72-9-303.

(2) The fact of non-compliance will be considered
sufficient cause for the Department to revoke tow truck motor
carrier, driver, and/or vehicle certification(s).

R909-19-7. Towing Notice Requirements.
(1) A tow truck motor carrier after performing a tow truck
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service, that was not ordered by a peace officer, or a person
acting on behalf of a law enforcement agency or a highway
authority, as defined in R909-19-3, without the vehicle, vessel,
or outboard motor owner's knowledge shall immediately upon
arriving at the place of storage or impound of the vehicle contact
by radio or phone, the law enforcement agency having
jurisdiction over the area where the vehicle, vessel, or outboard
motor was picked up and notify the agency as per requirements
set forth in 72-9-603(1).

Pursuant to the requirement to "immediately" ... "contact
the law enforcement agency having jurisdiction" as required by
Section 72-9-603, Utah Code, a tow-truck motor-carrier
operator shall:

(a) Report the removal immediately upon arriving at the
place of storage or impound of the vehicle, if removal was
completed during posted office hours.

(b) Report the removal within 2 hours of the next business
day if the removal occurred after normal posted office hours.

(c) For purposes of Section 72-9-603, the "contact" to the
law enforcement agency shall be considered accomplished if
made as authorized by 41-6-102.5.

(d) Ifreporting is not completed within the time frame, the
Tow Truck Motor Carrier or operator will not be allowed to
collect any fees or begin charging storage fees as authorized
under Section 72-9-603.

R909-19-8. Requirement for Tow Truck Motor Carriers to
input required information for Government and Public
Notification.

All Tow Truck Motor Carriers must follow notification
procedures as required by 72-9-603 and input required
information in electronic form on the Department's website, at
www.tow.utah.gov.

R909-19-9. Certification.

There are three (3) required certification requirements
required by the Department, they are as follows:

(1) Tow Truck Driver Certification:

(a) Effective July 1, 2004 all tow truck drivers will be
tested and certified in accordance with National Driver
Certification Procedure (NDCP) standards. These standards of
conduct and proficiency may be tested and certified through:

(i) Towing and Recovery Association of America (TRAA)
Testing Program;

(i1) Wreckmaster Certification Program;

(iii) AAA Certification Program

(iv) Other driver testing certification programs may be
approved by the Department to meet certification requirements
however; the Tow Truck Motor Carrier must obtain prior
approval in writing from the Motor Carrier Division
Administrator or Division representative by calling (801) 965-
4559.

(b) Information on the above mentioned certification
programs may be obtained by contacting the Motor Carrier
Division at (801) 965-4559.

(¢) Tow Truck Motor Carriers shall ensure that all driver's
are:

(i) Properly trained to operate tow truck equipment;

(i) Licensed, as required under UCA 53-3-101, Uniform
Driver License Act; and

(iii) Property certified.

(2) Tow Truck Vehicle Certification:

(a) All tow trucks shall be inspected and certified
biannually;

(b) All tow trucks must be equipped with required safety
equipment.  Safety Equipment List can be found at
http://www.udot.utah.gov/poe/laws/safetyequipment.

(c) Upon certification of vehicle a UDOT safety sticker
will be issued and shall be affixed on the driver's side rear

window.

(d) Documentation of UDOT vehicles inspection
certification shall be kept in the vehicle file and available upon
request by Department personnel.

(3) Tow Truck Motor Carrier Certification:

(a) Tow Truck Motor Carriers shall be certified biannually
to ensure compliance as required by the Federal Motor Carrier
Safety Regulations, Utah Code Annotated, and local laws where
applicable.

R909-19-10. Certification Fees.

The Department may charge Tow Truck Motor Carrier's a
fee biannually as authorized by Section 72-99-603(1) to cover
costs associated with driver, vehicle, and carrier certifications.

R909-19-11.
Facility.

Charges for services provided must be clearly reflected on
a company receipt and a copy shall be provided to the customer.
The receipt must include the following information:

(a) company name;

(b) address;

(c) phone number;

(d) transportation and storage fees charged;

(e) name of company driver;

(f) unit number;

(g) license plate of the towed vehicle;

(h) make, model, and year of the towed unit, and;

(i) start and end time for services provided.

Certification from a Qualified Training

R909-19-12. Maximum Towing Rates. Public Non-Consent
Tows.

(1) $110 per hour, per unit, when towing a "Light Duty"
vehicle;

(a) An additional 15% per hour may be charged if the
towed vehicle is used in the transportation of materials found to
be hazardous for the purposes of the Hazardous Materials
Transportation Act and which require the motor vehicle to be
placarded under the Hazardous Materials Regulations, 49 CFR
Part 172, subpart F and the tow truck operator is hazardous
material certified as outlined in the Utah Regulations for
Towing Operations and Certification Manual.

(2) $200 per hour, per unit, when towing a "Medium
Duty" vehicle;

(a) An additional 15% per hour may be charged if the
towed vehicle is used in the transport transportation of materials
found to be hazardous for the purposes of the Hazardous
Materials Transportation Act and which require the motor
vehicle to be placarded under the Hazardous Materials
Regulations, 49 CFR Part 172, subpart F and the tow truck
operator is hazardous material certified as outlined in the Utah
Regulations for Towing Operations and Certification Manual.

(3) $250 per hour, per unit, when towing a "Heavy Duty"
vehicle;

(a) An additional 15% per hour may be charged if the
towed vehicle is used in the transport transportation of materials
found to be hazardous for the purposes of the Hazardous
Materials Transportation Act and which require the motor
vehicle to be placarded under the Hazardous Materials
Regulations, 49 CFR Part 172, subpart F and the tow truck
operator is hazardous material certified as outlined in the Utah
Regulations for Towing Operations and Certification Manual.

(4) If a tow truck apparatus is mechanically connected to
a vehicle, the tow truck will therefore be in possession of the
vehicle.

(a) Ifthe owner, authorized operator, or authorized agent
of the owner of a motor vehicle, which is in question, is
attempting to retrieve said vehicle before the tow truck is
mechanically connected, no fee(s) will be charged to the vehicle
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owner.

(b) Ifthe owner, authorized operator, or authorized agent
of the owner of the vehicle, which is in question, is attempting
to retrieve said vehicle before the vehicle is removed from the
property or scene, the maximum fee shall not exceed 50% of the
posted rate schedule.

(5) Recovery charges, as defined by R909-19-3, shall be
coordinated with the towed vehicle owner prior to initiating the
additional charges relating the recovery operation. Coordination
with the towed vehicle owner should result in an agreement
between the tow vehicle owner and Tow Truck Motor Carrier.

(6) Pursuant to Utah Code Ann. Section 72-9-603(3), it is
illegal for a Tow Truck Motor Carrier to require the owner of an
impounded vehicle to pay any money other than the appropriate
amount listed in this rule. Any tow truck service charging more
than the maximum approved rates may be assessed civil
penalties determined by the Department, as authorized under
Section 72-9-303.

(7) Tow Truck Motor Carriers shall obey all local city and
county laws, when applicable, pertaining to placement of signs,
notification, and other towing related ordinances.

R909-19-13. Maximum Private Non-Consent Impoundment
Rates.

(1) The maximum rate for a "Light Duty" vehicle is $110.

(2) The maximum rate for a "Medium Duty" vehicles is
$200.

(3) The maximum rate for a "Heavy Duty" vehicle is $250.

(4) If a tow truck apparatus is mechanically connected to
a vehicle, the tow truck will therefore be in possession of the
vehicle.

(a) Ifthe owner, authorized operator, or authorized agent
of the owner of a motor vehicle, which is in question, is
attempting to retrieve said vehicle before the tow truck is
mechanically connected, no fee(s) will be charged to the vehicle
owner.

(b) If the owner, authorized operator, or authorized agent
of the owner of the vehicle, which is in question, is attempting
to retrieve said vehicle before the vehicle is removed from the
property or scene, the maximum fee shall not exceed 50% of the
posted rate schedule.

(5) Pursuant to Utah Code Ann. Section 72-9-603(3), it is
illegal for a Tow Truck Motor Carrier to require the owner of an
impounded vehicle to pay any money other than the appropriate
amount listed in this rule. Any tow truck service charging more
than the maximum approved rates may be assessed civil
penalties determined by the Department, as authorized under
Section 72-9-303.

(6) Tow Truck Motor Carriers shall obey all local city and
county laws, when applicable, pertaining to placement of signs,
notification, and other towing related ordinances.

R909-19-14. Maximum Storage Rates. Public/Private Non-
Consent Tows.

(1) $15 Maximum per day, per unit, for outside storage of
"Light Duty" vehicles;

(2) $20 Maximum per day, per unit may be charged for
inside storage of "Light Duty" vehicles only at the owner's
request, or at the order of a law enforcement agency or highway
authority.

(3) $35 Maximum per day, per unit for outside storage of
"Medium/Heavy Duty" vehicles;

(4) $70 Maximum per day, per unit may be charged for
inside storage of "Medium/Heavy Duty" vehicles only at the
owner's request, or at the order of a law enforcement agency or
highway authority.

(5) $100 Maximum per day, per unit for outside storage of
vehicles used in the transportation of materials found to be
hazardous for the purposes of the Hazardous Materials

Transportation Act and which require the motor vehicle to be
placarded under the Hazardous Materials Regulations, 49 CFR
Part 172, subpart F.

(6) $150 Maximum per day, per unit may be charged for
inside storage of vehicles used in the transportation of materials
found to be hazardous for the purposes of the Hazardous
Materials Transportation Act and which require the motor
vehicle to be placarded under the Hazardous Materials
Regulations, 49 CFR Part 172, subpart F, only at the owner's
request, or at the order of a law enforcement agency or highway
authority.

(7) Pursuant to Utah Code Ann. Section 72-9-603(3), it is
illegal for a Tow Truck Motor Carrier to require the owner of an
impounded vehicle to pay any money other than the appropriate
amount listed in this rule. Any tow truck service charging more
than the maximum approved rates may be assessed civil
penalties determined by the Department, as authorized under
Section 72-9-303.

(8) For the purpose of calculating storage rates, if the first
six (6) hours of storage for a vehicle includes more than one
day, the authorized storage fee is only the charge for one day.

R909-19-15. Towing and Storage Rates. Public Consent
Tows.

Towing rates for public consent tows are the responsibility
of the consumer and the tow truck motor carrier as contracted
for services rendered and are not regulated by the Department.

R909-19-16. Rates and Storage Posting Requirements.

Pursuant to Section 72-9-603(6), a tow truck motor carrier
or impound yard shall clearly and conspicuously post and
disclose all its current non-consent fees and rates for towing and
storage of a vehicle.

R909-19-17. Federal Motor Carrier Safety Requirements.

All tow truck motor carriers that meet the definition of a
commercial motor carrier shall comply with all State and
Federal Motor Carrier Safety Regulations, in addition to any
other legal requirements established in statute, rule, or permit.

R909-19-18. Consumer Protection Information.

Pursuant to Section 72-9-602, the Department shall make
consumer protection information available to the public that
may use a tow truck motor carrier. To obtain such information,
the public can call the Motor Carrier Division at (801) 965-
4261.

R909-19-19.  Establishment of Tow Truck Steering
Committee and Work Group.

(1) The Administrator for the Motor Carrier Division will
establish a Steering Committee to provide advisory information
and input.

(2) The Motor Carrier Advisory Board, established by the
Governor, will serve as the steering body for regulatory
guidance and the Department's certification process.

R909-19-20. Annual Review of Rates, Fees and Certification
Process.

(1) During the regularly scheduled Motor Carrier Advisory
Board meeting in August of each year, the board will review
rates, fees, tow truck motor carrier procedures, and the
certification process. The board is not required to review each
of these items every year.

(2) This meeting will provide a forum for interested parties
to provide evidence in support of any rate or fee increase or
issued related to procedures regarding the certification process.

(3) All interested parties must notify the Department of
these issues by August 1 of each year to ensure placement on the
agenda.
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(4) An annual report will be issued by the Department
regarding any rate, fees, tow truck motor carrier procedures and
certification process changes will be made available at the
Motor Carrier Division office.

R909-19-21. Ability to Petition for Review.

Any Tow Truck Carrier who believes the Division has
acted wrongfully in denying or suspending certification or in
imposing a cease-and-desist order may petition the Department
for review of that action pursuant to Utah Admin. Code R907-1,
Appeal of Departmental Actions.

R909-19-22. Record Retention.

Tow Truck Motor Carriers shall retain records relating to
rates charged for services for a period of six months after the
service has been provided. However, if the Division or the
vehicle owner have notified the carrier that it disputes its ability
to charge a particular fee, the carrier shall retain the record until
six months after the dispute has concluded or a court rule or
order requires a longer retention period.

R909-19-23. Information to be Included on Company's
Receipt.

Charges for services provided must be listed and itemized
on a receipt and provided t the customer. The information on
the receipt must include company name, address, phone number,
transportation and storage fees charged, name of driver, unit
number of towing vehicle or license plate, description of the
vehicle that was towed, and the total breakdown of time and
services rendered.

KEY: safety regulations, trucks, towing, certifications
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R920. Transportation, Operations, Traffic and Safety.
R920-50. Ropeway Operation Safety Rules.
R920-50-1. Utah Ropeway Rules for Passenger Ropeways.

A. Introduction

These rules are issued pursuant to Utah Code Annotated,
Section 72-11-210 to implement the Passenger Ropeway Safety
Act, Utah Code Ann., Sections 72-11-201 et seq.

B. Governing Standard

1. The governing standards in Utah are the standards
entitled "ANSI B-77.1, 1999" and "ANSI B77.2, 2004" as
modified by rule of the Committee. The standards are published
by the American National Standards Institute, 1430 Broadway,
New York, New York 10018. The ANSI B77.1 was approved
by ANSI on March 11, 1999, and the ANSI B77.2 was approved
by ANSI on December 31, 2003. Use of these standards are
authorized by Section 72-11-201.

2. The Utah Passenger Ropeway Safety Committee
reserves the right to modify, add, or delete provisions included
in the Governing Standard.

C. Classification of Ropeways and Applicable Standards

1. Section 1.2.4.1 of the Governing Standard is modified
by the following requirements:

a. Existing installations need not comply with the new or
revised requirements of the Governing Standard and these rules,
except as set forth in R920-50-1.D.1.b;

b. Existing ropeways, when removed and reinstalled, shall
be classified as new installations (see R920-50-1-C.2);

c. Ropeway modifications shall meet the requirements of
R920-50-2.F and R920-50-8.

2. Section 1.2.4.2 of the Governing Standard is modified
by the following requirement: New installations and those with
design review completed by the Committee after the effective
date of the Governing Standard, shall comply with the new or
revised requirements of the Governing Standard and with these
rules.

D. Inspections of Ropeways

1. The annual general inspection requirements stated in
ANSI B77.1,2.3.4.1,3.3.4.1,43.4.1,53.4.1 and 6.3.4.1, are
replaced by the following requirements:

a. An annual general or pre-operational inspection of each
passenger ropeway shall be made by a Ropeway Inspector prior
to approval of any application for licensure. An operational
inspection of each passenger ropeway may be made by a
Ropeway Inspector at least once a year during the high-use
season. For each passenger ropeway inspected, items found
either deficient or in noncompliance shall be noted. A report
signed by the Ropeway Inspector listing items found either
deficient or in noncompliance shall be filed with the owner. The
owner shall correct all deficiencies and noncompliance items
listed in the Ropeway Inspector's report or request an exception
from the Governing Standard and applicable Utah Ropeway
Operations Safety Rules. In addition to the annual general, pre-
operational, and operational inspections, the Committee may
order other inspections in accordance with Section 72-11-211;

b. All installations shall comply with the new or revised
requirements of the Governing Standard and these rules in the
following areas, on or before the effective date of each
paragraph, as set forth below:

1. Requirements for auxiliary drives, as set forth in ANSI
B77.1,2.1.2.1.1,3.1.2.1.1, 4.1.2.1.1. These requirements shall
be effective November 1, 1994;

2. Requirement for one device that senses the position of
the rope shall be installed on each sheave unit, as set forth in
ANSI B77.1, 3.1.3.3.2, paragraph 6. This requirement shall be
effective November 1, 1994;

3. Requirements for audible warning devices, as specified
by ANSIB77.1,2.1.1.12,3.1.1.12. These requirements shall be
effective November 1, 2001;

4. Section 4.1.1.12 of the Governing Standard is modified

by the following requirement: The aerial lift shall incorporate an
audible warning device that signals an impending start of the
ropeway. After the start button is pressed, the device shall
sound an audible alarm for a minimum of two seconds before
the ropeway begins to move. The audible device shall be heard
inside and outside all terminals and machine rooms above the
ambient noise level. These requirements shall be effective
November 1, 2001;

5. "Qualified personnel" as used in X.1.1.11 means a
qualified engineer approved by the Committee. A "aerial
tramway specialist" as used in 2.3.4, "aerial lift specialist" as
used in 3.3.4 and 4.3.4, "surface lift specialist" as used in 5.3.4,
and a "tow specialist" as used in 6.3.4 means a ropeway
inspector approved by the Committee.

c. Grips, clips, hangars, chairs, carriages and cabins shall
be tested according to ANSIB77.1, X.3.4.3, except as modified
in this subsection c.

1. Testing personnel shall be qualified in accordance with
ASNT Recommended Practice No. SNT-TC-1A-1992. Testing
agency shall provide certification of qualification of personnel
performing testing.

2. Testing agency inspector shall certify to the owner or
area operator that the passenger ropeway components tested
were non-destructively tested in accordance with current
acceptance criteria established by the designer or manufacturer,
or in case the designer or manufacturer is no longer in business,
by a Qualified Engineer;

3. Sampling size and method of obtaining the sample shall
comply with X.3.4.3 of the Governing Standard;

4. Rejection rate and retest procedures shall comply with
current acceptance criteria established by the designer or
manufacturer, or in case the designer or manufacturer is no
longer in business, by a Qualified Engineer;

5. Types of inspections to be performed and the
procedures to be used shall comply with current acceptance
criteria established by the designer or manufacturer, or in case
the designer or manufacturer is no longer in business, by a
Qualified Engineer;

6. Criteria for acceptance/rejection of samples shall
comply with current acceptance criteria established by the
designer or manufacturer, or in case the designer or
manufacturer is no longer in business, by a Qualified Engineer.

d. Wire rope inspection shall be performed according to
Section 7.4.1 of the Governing Standard and shall be performed
by a competent inspector defined by the Governing Standard
and who is approved by the Committee. The wire rope
inspector shall certify to the owner or area operator whether the
wire rope in its present condition meets requirements for
continued operation.

e. All installations shall comply with the Operation and
Maintenance requirements of the Governing Standard. These
requirements are stated in ANSI B77.1, 2.3,3.3,4.3,5.3,6.3,
and 7.4.

E. Fire Detection

All machine rooms that are in an enclosed structure located
adjacent to the rope of the ropeway (vaulted) shall have a fire
detection system installed in accordance with the National Fire
Alarm Code. This system shall initiate a visual and audible
alarm monitored at the drive terminal operator station.

F. Conveyors Standards

1. Section 8 of the ANSI B77.1-1999 is modified by the
following requirement:

a. Modifying the maximum conveyor speed requirements
stated in 8.1.1.5, that maximum speed is 160 feet/minute.

b. Loading and unloading areas requirements of 8.1.1.9
shall also accommodate the use of adaptive devices.

c. "Qualified personnel" as used in 8.1.1.11 means a
qualified engineer approved by the Committee. A "conveyor
specialist” as used in 8.3.4 means a ropeway inspector approved
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by the Committee.

d. Power units referred to in 8.1.2.1 may not have reverse
capability.

e. "Power supply cords" referred to in 8.2.1.5.5 shall be
protected from snow grooming, skiers, and other equipment and
shall be ground fault protected.

f. The belt transition entry stop device referred to in
8.1.2.11.2 shall include redundant (double) sensors. Each
sensor shall be part of an independent control circuit that can
initiate an emergency shutdown of the conveyor. The device
shall be so designed and maintained that no single point of
failure can cause the entry stop device to malfunction. The
device shall not be remotely resettable and shall require the
operator to reset the device prior to restarting the conveyor.

g. A single operator, as referred to in 8.3.2.2 may not
operate more than one conveyor.

h. No bypass of circuits, as referred to in 8.3.2.5.9 is
allowed.

G. Dynamic Testing

1. Section X.3.3.1 is replaced with:

Foundations and structural, mechanical and electrical
components shall be inspected regularly and kept in a state of
good repair. The maintenance requirements of the designer or
a Qualified Engineer (see X.1.6.2) shall be followed.
Maintenance and testing logs shall be kept (see X.3.5.3).

2. Section X.3.3.1.2 is replaced with:

A written schedule for systematic dynamic testing shall be
developed and followed. The schedule shall establish specific
frequencies and conditions for periodic testing. The owner shall
provide Experienced personnel to develop and conduct the
dynamic test. The testing shall simulate or duplicate inertial
loadings. The test load shall be equivalent to the design live
load. Dynamic testing shall be performed at intervals not
exceeding 7 years. The testing requirements shall include, but
not be limited to the following:

a) braking systems;

b) auxiliary power units;

¢) tension systems; and

d) electrical systems.

H. Tows.

1. Section 6.1.2.11.2 is replaced with:

Automatic stop device(s) shall be installed at each terminal
and beyond each unloading area to stop the tow if actuated by
aperson's passage. For actuating devices of the suspended type,
the suspended portion shall be strong enough to cause release of
the actuating devices in use under the most adverse conditions,
and each side shall be detachable and shall interrupt the
operating circuit when detached. The device shall be in
accordance with the following as applicable:

(a) Intermediate unloading areas: Required only when
passengers are not permitted beyond the intermediate unloading
area;

(b) Terminal areas: Installed on the incoming side so that
the distance from the stop gate to the first obstruction is more
than 150% of the distance required to stop the empty tow
operating at maximum speed. The stop device shall extend
across the tow beneath the incoming and outgoing rope;

(c) Fiber rope tows: Additionally, at unloading areas a
device shall encircle the incoming fiber rope.

I. Air Space Requirements

ANSIB77.1 Section 2.1.1.2,3.1.1.2,4.1.1.2,5.1.1.2, and
6.1.1.2 and ANSI B77.2 section 2.1.1.2 shall also include the
following: No structure (temporary or permanent) shall be
permitted to encroach into the air space of the ropeway. These
requirements are effective for ropeways or structures built after
November 1, 2006.

R920-50-2. Definition of Terms.
A. "Aerial lift" means a ropeway on which passengers are

transported in cabins or on chairs and that circulate in one
direction between terminals without reversing the travel path.

B. "Aerial tramway (reversible)" means a ropeway on
which the passengers are transported in cable-supported carriers
are not in contact with the ground or snow surface, and in which
the carrier(s) reciprocate between terminals.

C. "Air Space" means the area bounded by vertical planes
commencing at a point thirty-five (35) feet from the intersection
of the vertical planes of the ropes or cables and ground surface.

D. "Annual general inspection" means an inspection of a
passenger ropeway made by a Ropeway Inspector to verify
preservation of original design integrity and to determine that
components and systems of the passenger ropeway are in proper
working order and in accordance with Committee rules.

E. "Committee" means the Passenger Ropeway Safety
Committee as outlined in Section 72-11-202.

F. "Conveyor" means a device used to transport skiers
uphill while standing on a flexible moving element which
consists of multiple tread plates or belting.

G. "Detachable grip lift" means a ropeway system on which
carriers circulate around the system alternately attaching to and
detaching from a moving haul rope(s). The ropeway system may
be monocable or bicable.

H. "Experienced personnel" means an individual who has
acquired knowledge and skills through study, training, or
experience in ropeway maintenance, operation, or testing.

I. "Funicular" means a ropeway in which carrier(s) are
supported and guided by a guideway and are propelled by
means of a haul rope system and operates as a single reversible
or as a double reversible.

J. "Incident inspection" means an inspection of a
passenger ropeway incident made by an approved Ropeway
Inspector or a qualified engineer at the request of the
Committee.

K. "Modification" means any change as defined in the
Governing Standard, ANSI B77.1 Standard 1.2.4.3 and the
replacement of a ropeway component by one that alters the
certified design or construction provided by the passenger
ropeway manufacturer or designer.

L. "Operational inspection" means an inspection of a
passenger ropeway made by a Ropeway Inspector to determine
compliance with the operation and maintenance requirements of
the Governing Standard and with Committee rules.

M. "Operating personnel" means persons employed by the
operator for the purpose of supervising the operation, or
engaged in servicing, checking, inspecting or maintaining the
machinery or structures of a ropeway and when specifically on
duty for such purpose on that ropeway.

N. "Operator" means a person, including any political
subdivision or instrumentality of the political subdivision, who
owns, manages, or directs the operation of a passenger ropeway.

O. "Passenger" means any person riding a ropeway, other
than "operating personnel”.

P. "Passenger ropeway" means all devices that carry, pull,
or push passengers along a level or inclined path(excluding
elevators) by means of a haul rope or other flexible element that
is driven by a power unit remaining essentially at a single
location. Passenger ropeways include the following:

(1) aerial tramway (reversible);

(2) aerial lifts (detachable lifts, chair lifts and similar
equipment);

(3) conveyor;

(4) funicular;

(5) rope tow (wire rope and fiber rope tows);and

(6) surface lifts (J-bar, T-bar, or platter pull and similar
equipment).

Q. "Passenger Ropeway Incident" means:

1. Any structural, mechanical, or electrical malfunction or
failure of a passenger ropeway component that results in bodily
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injury to any person on, or inside the load or unload zone of, a
passenger ropeway;

2. Any deropement regardless of whether or not the
passenger ropeway is evacuated;

3. Any evacuation of the passenger ropeway other than by
prime mover or auxiliary power unit, regardless of cause;

4. Any fire involving a passenger ropeway component or
adjacent structure;

5. Any structural, mechanical, or electrical malfunction or
failure of a passenger ropeway component that results in a loss
of control of the passenger ropeway as defined in the Governing
Standard, ANSI B77.1 Standard X.2.1.7.2;

6. Any wire rope damage which exceeds the requirement
in the Governing Standard, ANSI B77.1 Standard 7.4.1.1; or

7. Any structural, mechanical, or electrical malfunction or
failure of a passenger ropeway component or its primary
connection that has the apparent potential for causing bodily
injury to any person, including but not limited to, the following;
. Terminal Structure
. Bullwheel
Brake System
. Tower Structure
. Sheave, Axle, or Sheave Assembly
Carrier
. Grip.

R. "Pre-operational inspection" means an inspection made
by a Ropeway Inspector prior to the operation of any new or
modified passenger ropeway requiring an Acceptance Inspection
and Test.

S.  "Qualified engineer" means, notwithstanding any
different definition in the ANSI B77.1 Standard, any engineer
who is licensed to practice engineering in the state of Utah and
who has been approved by the Committee.

T. "Responsible charge" means effective control and
direction of projects of the type discussed in these rules.

U. "Rope tow" means a ropeway wherein passengers grasp
a circulating fiber hauling rope or a towing device attached to a
circulating wire rope or fiber rope and are propelled uphill.
Passenger riding on recreational devices are also propelled
uphill.

V. "Ropeway inspector" means an engineer licensed to
practice engineering in the state of Utah, independent of the
ropeway owner, and approved by the Committee to inspect
passenger ropeways.

W. "Structure" means any edifice, including residential
and public buildings, or any other structure or equipment that
could reasonably be expected to interfere with the safe operation
of'a ropeway. Ropeway components required for the operation
of the ropeway are not included.

X. "Surface lift" ("J bar," "T bar," or "platter pull," and
similar equipment) means a ropeway wherein passengers or
passengers on recreational devices are transported on the surface
by means of towing devices propelled by a main overhead
traveling wire rope supported by trestles or towers with one or
more spans.

Qo A0 o

R920-50-3. Registration of Ropeways.

A. General

1. Purpose - In order to ensure that all passenger
Ropeways conform with the requirements set forth by the
Passenger Ropeway Act and these rules, all passenger Ropeways
operating in the state of Utah shall be registered annually with
the committee, and no passenger Ropeway shall be operated for
passengers without a valid certificate of registration.

2. Term - Passenger Ropeways shall be registered annually
starting November 1st of each year, and each registration expires
on October 31st next following date of issue.

3. New ropeways - Any passenger ropeway which shall be
opened for the first time for passenger operation shall, during its

first calendar year of operation, be construed to be a new
ropeway for purposes stated in these rules.

4. Existing ropeways - Any passenger ropeway which shall
have been operated for passengers in excess of one calendar
year, shall be construed to be an existing ropeway for purposes
stated in these rules.

5. Relocated ropeways - Any passenger ropeway moved to
a new location shall be construed to be a new ropeway for
purposes stipulated in these rules, with the exception that
ropeways expressly designed to be portable, operated without a
permanent foundation, and that have a design range of
maximum grade, shall not be considered new ropeways when
moved to different locations but remaining under the
jurisdiction of the same operator.

6. Identification number - For each ropeway, upon receipt
of the first application for a certificate of registration, the
committee shall assign an identification number to the ropeway,
which shall remain as a permanent identification number for the
life of the ropeway. All correspondence with the committee
pertaining to any ropeway shall refer to the identification
number assigned to that ropeway.

7. All ropeway operators shall be covered by a liability
insurance of a minimum of $300,000. The Utah Passenger
Ropeway Safety Committee shall be notified of a lapse or
termination of insurance coverage pursuant to the terms of the
policy.

8. Submittal of application for registration of ropeways -
All applications for registration of new or existing ropeways
shall be submitted in accordance with requirements of these
rules and shall be made in writing and addressed to:

Utah Department of Transportation

Passenger Ropeway Safety Committee

Division of Safety

4501 South 2700 West

Salt Lake City, Utah 84119-5998

9. "As Built" drawings for each passenger ropeway shall
be submitted no later than 60 days after the project is completed
and the Acceptance Test and Inspection is finished.

B. Attachments

In addition to supporting documents indicated in R920-50-
4 or R920-50-7, each application is to include as attachments:

1. Certificate of insurance

2. Annual registration fee.

R920-50-4. Registration of New Ropeways.

A. Application for Certification of Registration

Prior to the operation of any new passenger ropeway, the
operator shall apply to the Committee for a Certificate of
Registration in such form as the Committee shall designate.

B. The Application must include the name, address and
telephone number of operator of the ropeway, and operator's
designation of the ropeway. The application and certifications
must be in accordance with R920-50-3.A and submitted as
follows:

1. A Pre-Operational Inspection Report must be submitted
by an approved Ropeway Inspector, and must include the name
and address of the Inspector and date of his or her inspection.

2.  Any Request for Exception from Standards for
Passenger Ropeway shall be submitted in accordance with
R920-50-10. Any known items that require a Request for
Exception from Standards for Passenger Ropeways must be
submitted to the Committee before work begins.

3. A Certification of Ropeway Design for New or
Modified Passenger Ropeways, must be submitted. The
Qualified Engineer in responsible charge of the design shall
certify to the Committee on the top drawing of the design
drawing packet that the design, plans and specifications conform
to the Utah Passenger Ropeway Safety Act, the Governing
Standard and the Utah Ropeway Operations Safety Rules. This
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Certification must be submitted prior to the performance of the
Acceptance Inspection and Test and must state the following:

"I hereby certify that the design for this ropeway or
ropeway modification is in complete compliance with the Utah
Passenger Ropeway Safety Act, Governing Standard and the
Utah Ropeway Operations Safety Rules." This statement shall
be placed on the top drawing of the drawing packet and signed
and sealed by the Qualified Engineer. Each additional sheet of
this drawing packet shall be sealed by the Qualified Engineer.
Any variation from the design drawings shall be noted in the
drawings and approved by the Qualified Design Engineer. The
drawings and specifications shall include the Quality Assurance
methods used for the evaluation of the re-used components and
shall be submitted for review a minimum of 30 days prior to
installation. Any component on the Utah Passenger Ropeway
Safety Committee Lift Data Form must be addressed.

4. A Certification of Compliance for Passenger Ropeway
shall be made on the Application for Certificate of Registration
for New or Modified Ropeway. This Certification shall include
the following statement, signed and dated by the ropeway owner
or area operator: "I certify that the reports, requests and
certificates attached hereto were provided and signed by the
persons required by law to provide them, and the deficiencies
noted in the inspection report have been corrected with the
exception of those listed in the Request for Exception from
Standards for Passenger Ropeway."

5. A Certification of Manufacture for Passenger Ropeway
must be submitted by a Qualified Engineer of the manufacturing
concern or concerns directly responsible for the supply of
equipment for this ropeway. This Certification must be
submitted prior to the performance ofthe Acceptance Inspection
and Test. This Certification must include the following
information:

a. Name, address and telephone number of operator of the
ropeway, name of ropeway supervisor, operator's designation of
the ropeway.

b. Name and address of manufacturing concern, and name,
seal and Utah license number of the qualified engineer making
certification.

c. A certifying statement signed by the Qualified Engineer,
to read as follows: "I hereby certify that the newly manufactured
parts used in this ropeway, or ropeway modification, conform
with the Utah Passenger Ropeway Safety Act, Governing
Standard, the Utah Ropeway Operations Safety Rules and the
drawings and specifications issued for this ropeway or ropeway
modification by the Qualified Design Engineer."

6. A Certification of Construction for Passenger Ropeways
must be submitted by a Qualified Engineer directly responsible
for the construction for the ropeway. This Certification must be
submitted prior to the performance ofthe Acceptance Inspection
and Test. This Certification shall include the following
information:

a. Name, address and telephone number of operator of the
ropeway name of ropeway supervisor, operator's designation of
the ropeway identification number, as assigned by the committee
for the ropeway;

b. Name, Utah license number and seal of the Qualified
Engineer making the certification.

c. A certifying statement signed by the Qualified Engineer,
to read as follows: "I hereby certify that the construction and
installation has been completed in accordance with the drawings
and specifications issued for this ropeway or ropeway
modification by the Qualified Design Engineer."

7. A final Acceptance Test report must be submitted to the
Committee. A copy of the acceptance test procedure proposed
and submitted by the designer or manufacturer must be provided
to the Committee for review at least fourteen (14) days before
acceptance testing begins. Acceptance inspection and tests will
be scheduled by the Committee or Committee's representative as

the acceptance test procedures are received. The owner or area
operator shall notify the Committee in writing before the
scheduled date that the passenger ropeway has been operated in
accordance with the Governing Standard, section X.1.1.11.2.

8. A Certification of "As-Built" Profile for Passenger
Ropeway must be submitted by a Land Surveyor or Civil
Engineer licensed in the state of Utah. This Certification must
be submitted prior to the performance of the Acceptance
Inspection and Test, and shall be signed by the Civil Engineer
or Land Surveyor, and shall read as follows: "I hereby certify
that the attached "as-built" profile of the herein-identified
ropeway is as represented on the attached profile drawing and
that the completed ropeway conforms to the profile as identified
in the plans and specifications prepared by the Qualified Design
Engineer."

9. A Utah Passenger Ropeway Safety Committee Lift Data
Form must be submitted along with other requested supporting
documents. This form must be submitted prior to the
performance of the Acceptance Inspection and Test.

R920-50-5. Certificate of Registration.

If the application for certificate of registration and
supporting documentation attest that the ropeway complies with
the Governing Standard and these rules, the Committee, if
satisfied with the facts stated in the application, shall issue a
certificate of registration to the operator.

R920-50-6. Registration of Existing Ropeways.

A. Before November 1st, of each year, every operator of
an Existing Passenger Ropeway who intends to operate the
ropeway during the ensuing 12-month period shall apply to the
Committee, in such form as the Committee shall designate, for
a Certificate of Registration. In the event a new operator is
assigned, the operator shall notify the Committee of such action
and shall apply for a Certificate of Registration.

B. The Application shall include the following;

1. An Annual General Inspection Report by an approved
Ropeway Inspector, including the name and address of the
Inspector and date of inspection.

2. Approved Request for Exception from Standards for
Passenger Ropeways which meets the requirements 0of R920-50-
10, if applicable.

3. A Certification of Compliance for Passenger Ropeway
shall be made on the Application for Certificate of Registration
for Existing Ropeway. This Certification shall include the
following statement, dated and signed by the ropeway owner or
area operator:"[ certify that the reports, requests and certificates
attached hereto were provided and signed by the persons
required by law to provide them, and the deficiencies noted in
the inspection report have been corrected with the exception of
those listed in the Request for Exception from Standards for
Passenger Ropeway."

4. The Annual Registration Fee in accordance with R920-
50-11.A.

R920-50-7. Modifications.

If a modification, as defined in R920-50-2(E) has been
made to an existing ropeway, the data as required by R920-50-7
shall also be accompanied by a design certification, fabrication
and materials certification, and a construction certification, and
also a survey profile certification if applicable, submitted by a
qualified engineer to cover the modification. Depending on the
nature and extent of the modification, the Committee, or the
Committee's appointed representative, may require an
Acceptance Inspection and Test.

R920-50-8. Certificate of Registration.
If the application for certificate of registration and
documentation required by R920-50-7 and R920-50-8, if
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applicable, attest that the existing ropeway complies with the
governing standard and these rules, the committee, if satisfied
with facts stated in the application, shall issue a certificate of
registration to the owner.

R920-50-9. Exception.

A. Inthe event that the ropeway does not conform with the
requirements set forth in R920-50-1-C, the Committee may
issue a certificate of registration with an exception. Two types
of'exceptions may be granted after a Request for Exception from
Standards is submitted. The first type is an Annual Exception.
It continues indefinitely, but this type of exception must be
reviewed annually by the Committee. This type of exception is
subject to cancellation at any time pursuant to a determination
by the committee that a change is necessary. The second type of
exception is a Limited Exception. This type of exception is
granted only for a fixed time period to be determined by the
Committee. The nature of the exception shall be stated in the
Request for Exception from Standards. The Committee shall, as
expeditiously as possible, and within thirty (30) days of receipt
of a Request for Exception from Standards, notify the owner or
area operator in writing of its action on the Request.

B. The Request for Exception from Standards shall include
the following information:

1. Reasons for requesting an exception from requirements
set forth in R920-50-1-C.

2. Specification of the ways in which the ropeway does not
conform to requirements set forth in R920-50-1-C.

3. Procedures, with estimated time and cost, which would
be required to bring the ropeway into conformance with the
requirements set forth in R920-50-1-C.

C. Except as required in R920-50-10-F, the Committee
shall issue a certification of registration with an exception if the
operator satisfies the requirements stated in R920-50-10-B and
also supplies the following for new or existing ropeways:

New Ropeways - A design certification by a qualified
engineer attesting that the ropeway is so designed and equipped
that its devices or methods provide features that are comparable
in performance and safety to those that meet requirements set
forth in R920-50-1-C;

Existing Ropeways - A design certification by a qualified
engineer attesting that the ropeway is so designed and equipped
that its devices or methods provide features that are comparable
in performance and safety to those that meet requirements set
forth in R920-50-1-C and a statement of the operator certifying
that the ropeway has been operated safely and without any
passenger ropeway incident, as defined in R920-50-2-J-1 or -7,
related to the feature for which the exception is requested, for
any period of time the ropeway has been operated up to 2 years
prior to the date of the Request for Exception from Standards.

D. In exceptional circumstances, the Committee may issue
a certificate of registration with an exception even if the operator
does not satisfy the requirements defined in R920-50-10-C ifthe
Committee determines that the ropeway is so designed and
equipped that its devices or methods provide features that are
comparable in performance and safety to those that meet
requirements set forth in R920-50-1-C.

E. The issuance of a certificate of registration with an
annual exception shall not bind the committee to issue such a
certificate for the ropeway involved in subsequent years, nor to
issue such a certificate for another ropeway of same or similar
design.

F. In special cases where doubt exists as to the safety of a
ropeway, the committee may require a special inspection to
ascertain that the ropeway is so designed and equipped that its
devices or methods provide features that are comparable in
performance and safety to those that meet requirements set forth
in R920-50-1-C.

R920-50-10. Violations.
The terms in this rule are outlined in Sections 72-11-212
and 72-11-213.

R920-50-11. Operation of Ropeways.

A. Operation and maintenance

Operators shall comply with the Governing Standard.

B. Reporting of Incidents

1. Every passenger ropeway incident, as defined in R920-
50-2J shall be verbally reported to the Committee, or the
Committee's appointed representative, as soon as reasonably
possible, but no later than twenty-four (24) hours after the time
of the incident. A written report shall be delivered to the
Committee within five (5) days of the incident.

2. Every passenger ropeway incident shall be reported to
the Committee regardless of the time of year in which it occurs
and regardless of whether or not the ropeway was open to the
public at the time of the incident.

3. The reports required by this section are to be maintained
for administrative enforcement, licensing and certification
purposes only. The reports are "protected" records under the
Government Records Management Act, Utah Code Annotated,
Section 63-2-304 and are also governed by the provisions of
Utah Code Annotated, Section 63-2-207.

4. When a passenger ropeway incident, as defined in
R920-50-2J(1) or (7), occurs, the owner or area operator of the
ropeway shall suspend operation of the ropeway and shall notify
the Committee through the Committee's appointed
representative. The owner or area operator of the ropeway, with
the Committee or the Committee's appointed representative,
shall perform a joint incident inspection of the ropeway. The
inspection shall precede any authorization to resume public
operation of the passenger ropeway.

C. Revocation of certificate of registration - Section 72-
11-213.

R920-50-12. Ropeway Inspector and Qualified Engineer.

A. General

1. In order to promulgate the uniformity and reliability of
the inspections required by law and these rules, and of ropeway
designs, any person performing inspection services must be a
"ropeway inspector"” as required by these rules, and any person
performing design services must be a "qualified engineer", as
required by these rules.

2. The committee shall maintain up-to-date lists of
qualified engineers and ropeway inspectors, which lists shall be
open to inspection by the public.

3. Any person desiring to be approved by the committee
as a ropeway inspector or qualified engineer shall submit a
written request to the committee enumerating his or her
professional experience and attesting as far as possible to
meeting the requirements stated in R920-50-14(B).

B. Requirements

1. Applicant shall satisfy the Ropeway committee that by
his or her education, training and experience gained by
participation in Ropeway inspections or designs as a principal
or an assistant to a recognized Ropeway inspector or Ropeway
designer, he or she is qualified to be, respectively, an approved
inspector or Ropeway designer or both.

2. Applicant shall satisfy the committee that he has a
working familiarity and understanding of drawings and design
data such as are furnished to design, construct, test, and inspect
passenger ropeways, and that he or she has an understanding
and working knowledge of the governing standard and these
rules.

3. The committee may approve qualifications based on
experience gained by an applicant through work under direct
supervision of a qualified ropeway inspector or qualified
ropeway designer.
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4. The committee may approve employees of the state or
individuals retained by the state as qualified ropeway inspectors.
Such engineers may be given certain assignments where time is
ofthe essence or a private engineer is not available or willing to
undertake the inspection or investigation. It shall be the policy
of the committee to use the services and talents of qualified
private engineers wherever possible.

C. Revocation or suspension of approval as ropeway
inspector or qualified engineer.

The committee may revoke or suspend the approval of any
qualified engineer or ropeway inspector who is found by the
committee to have:

1. Practiced any fraud, misrepresentation, or deceit in
applying for approval; or,

2. Caused damage to another by gross negligence in the
practice of passenger ropeway designing, construction, or
inspection; or

3. Been engaged in acts of unlawful or unprofessional
conduct.

R920-50-13. Inspection Requirements.

1. The ropeway inspector shall verify that the intent of the
design and operational requirements imposed by the Governing
Standard and these rules are met.

2. Ropeway inspectors may inspect ropeways at any time
during the operation of the ropeway (spot check). All reports,
logs, etc. shall be made available to them upon request.

R920-50-14. Administrative Procedures.
Appeals from orders issued pursuant to any provision of
R920-50 shall be handled pursuant to R907-1.

KEY: transportation safety, tramways, ropeways, tramway
permits
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