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R21.  Administrative Services, Debt Collection.
R21-3.  Debt Collection Through Administrative Offset.
R21-3-1.  Purpose.

The purpose of this rule is to establish procedures to be
followed by agencies to reduce or eliminate accounts receivable
through administrative offset of tax overpayments or state
payments due to entities.

R21-3-2.  Authority.
This rule is established pursuant to Subsection 63A-8-

204(6), which authorizes the Office of State Debt Collection to
establish, by rule, an implementation of the debt collection
technique of administrative offset.

R21-3-3.  Definitions.
In addition to terms defined in Section 63A-8-101, the

following terms are defined below as follows:
(1)  "Division" means the Division of Finance.
(2)  "Match or Matched" means a one-to-one corresponding

of a social security number or a federal employer's identification
number between the entity and the tax overpayment or other
state payment to the entity.

R21-3-4.  Eligible Accounts Receivable.
(1)  If a delinquent account receivable meets the criteria

established under Section 59-10-529, an agency shall proceed
under this rule to collect the delinquent amount against tax
overpayments.

(2)  If a delinquent account receivable meets the criteria
established under Section 63A-3-302, an agency shall proceed
under this rule to collect the delinquent amount against tax
overpayments or state payments due to entities.

R21-3-5.  Submission of Accounts Receivable to the Division.
(1)  Upon qualifying the account for administrative offset

as established in Section R21-3-4, the agency shall submit the
account receivable to the division.  The account receivable
submission shall include:

(a)  name of entity;
(b) social security number or federal employer's

identification number of the entity;
(c)  amount of delinquent account receivable; and
(2)  Once the account has been established for

administrative offset, it matches continuously from the date of
the establishment until the account receivable is totally satisfied.

R21-3-6.  Control of Matched Tax Overpayments or
Payment Due to Entity by the Division.

The division shall place the entity's matched tax
overpayment or payment due to entity in a separate agency fund
in the state's Accounting System.

R21-3-7.  Notification and Response.
(1)  The division shall notify the agency submitting the

account receivable of each administrative offset match.
(2)(a)  The agency shall verify the delinquent account

balance; and
(b)  notify the division of the amount to be offset.
(3)  The amount shall include the outstanding balance of

the delinquent account receivable plus any penalty, interest or
applicable collection costs.

(4)  The agency shall identify for the division the exact
amount(s) to be offset as early as practicable.

R21-3-8.  Offsetting Matched Accounts.
(1)  The division will offset the matched entity tax

overpayment or payment due to entity by:
(a)  an "administrative fee".  Which shall be charged for

performing debt-collection functions associated with the

administrative offset; plus
(b)  the amount identified in Subsection R21-3-7(3) to

satisfy the delinquent account receivable.

R21-3-9.  Release of Offset Funds by the Division.
(1)  The division shall retain the administrative charge.
(2)  The division shall release the offset funds to the

agency.
(3)  The division shall release the balance of any available

funds from the match to the entity.

R21-3-10.  Credit of Accounts Receivable.
Upon receipt of the offset funds from the division, the

agency shall deposit the amount into their account and credit the
entity's accounts receivable for the amount received.

R21-3-11.  Administrative Fee.
Pursuant to Section 63A-8-201(4), the division may charge

the agency a fee for the debt collection effort.  This fee may be
deducted from the amounts collected.

KEY:  accounts receivable administrative offset
August 13, 2002 63A-8-204(f)
Notice of Continuation August 29, 2007
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R23.  Administrative Services, Facilities Construction and
Management.
R23-2.  Procurement of Architect-Engineer Services.
R23-2-1.  Purpose and Authority.

(1)  In accordance with Subsection 63G-6-208(2), this rule
establishes procedures for the procurement of architect-engineer
services by the Division.

(2)  The statutory provisions governing the procurement of
architect-engineer services by the Division are contained in Title
63G, Chapter 6 and Title 63A, Chapter 5.

R23-2-2.  Definitions.
(1)  Except as otherwise stated in this rule, terms used in

this rule are defined in Section 63G-6-103.
(2)  The following additional terms are defined for this

rule.
(a)  "Board" means the State Building Board established

pursuant to Section 63A-5-101.
(b) "Director" means the Director of the Division,

including, unless otherwise stated, his duly authorized designee.
(c)  "Division" means the Division of Facilities

Construction and Management established pursuant to Section
63A-5-201.

(d)  "Public Notice" means the notice that is publicized
pursuant to this rule to notify architects or engineers of
Solicitations.

(e)  "Record" shall have the meaning defined in Section
63G-2-103 of the Government Records Access and Management
Act (GRAMA).

(f)  "Solicitations" means all documents, whether attached
or incorporated by reference, used for soliciting information
from architects or engineers seeking to provide architect-
engineer services to the Division.

(g)  "State" means the State of Utah.
(h)  "Using Agency" means any state agency or any

political subdivision of the state which utilizes the services
procured under this rule.

R23-2-3.  Register of Architectural or Engineering Firms.
(1)  Architects or engineers interested in being considered

for architect-engineer services procured by the Division under
Section R23-2-19 may submit an annual statement of
qualifications and performance data.

(2)  The Division shall maintain a file of information
submitted under Subsection (1).

(3)  Except for services procured under Sections R23-2-17
and R23-2-19, an updated or project specific statement of
qualifications shall generally be required in order to be
considered in procurements of services for a specific project as
provided in the solicitation.

R23-2-4.  Public Notice of Solicitations.
The Division shall publicize its needs for architect-engineer

services in the manner provided in Subsection R23-1-5(2).  The
public notice shall include:

(1)  the closing time and date by which the first submittal
of information is required;

(2)  directions for obtaining the solicitation;
(3)  a brief description of the project; and
(4)  notice of any mandatory pre-submittal meetings.

R23-2-5.  Submittal Preparation Time.
Submittal preparation time is the period of time between

the date of first publication of the public notice, and the date and
time set for the receipt of submittals by the Division.  In each
case, the submittal preparation time shall be set to provide
architects or engineers a reasonable time to prepare their
submittals.  The time between the first publication of the public
notice and the earlier of the first required submittal of

information or any mandatory meeting shall be not less than ten
calendar days, unless a shorter time is deemed necessary for a
particular procurement as determined, in writing, by the
Director.

R23-2-6.  Form of Submittal.
The solicitation may provide for or limit the form of

submittals, including any forms for that purpose.

R23-2-7.  Addenda to Solicitations.
Addenda to the solicitation may be made in the same

manner provided for addenda to the bidding documents in
connection with Invitations for Bids set forth in Subsection
R23-1-5(6), except that addenda may be issued until the
selection of an architect or engineer is completed.

R23-2-8.  Modification or Withdrawal of Submittals.
(1)  Submittals may be modified prior to the due dates

established in the solicitation.
(2)  Architects or engineers may withdraw from

consideration until a contract is executed.

R23-2-9.  Late Proposals and Late Modifications.
Except for modifications allowed pursuant to negotiation,

any proposal or modification received at the location designated
for receipt of submittals after the due dates established in the
Solicitation shall be deemed to be late and shall not be
considered unless no other submittals are received.

R23-2-10.  Receipt and Registration of Submittals.
After the date established for the first submittal of

information, a register of submitting architects or engineers
shall be prepared and open to public inspection.  Prior to award,
submittals and modifications shall be shown only to
procurement officials and other persons involved with the
review and selection process, who shall adhere to the
requirements of GRAMA and this rule.

R23-2-11.  Disclosure of Submittals, Performance
Evaluations, and References.

(1)  Except as provided in this rule, submittals shall be
open to public inspection after notice of the selection results.

(2)  The classification of records as protected and the
treatment of such records shall be as provided in Section R23-1-
35.

(3)  The Board finds that it is necessary to maintain the
confidentiality of performance evaluations and reference
information in order to avoid competitive injury and to
encourage those persons providing the information to respond
in an open and honest manner without fear of retribution.
Accordingly, records containing performance evaluations and
reference information are classified as protected records under
the provisions of Subsection 63G-2-305(6) and shall be
disclosed only to those persons involved with the performance
evaluation, the architect or engineer that the information
addresses and persons involved with the review and selection of
submittals.  The Division may, however, provide reference
information to other governmental entities for use in their
procurement activities and to other parties when requested by
the architect or engineer that is the subject of the information.
Any other disclosure of such performance evaluations and
reference information shall only be as required by applicable
law.

R23-2-12.  Selection Committee.
(1)  The Board delegates to the director the authority to

appoint a selection committee, which may include
representatives of the Board, the Division, the using agency, and
architects or engineers and the general public.



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 3

(2)  Each member of the selection committee shall certify
as to his lack of conflicts of interest.

R23-2-13.  Evaluation and Ranking.
(1)  The selection committee shall evaluate the relative

competence and qualifications of architects or engineers who
submit the required information.

(2)  The evaluation shall be based on evaluation factors set
forth in the solicitation and may include:

(a)  past performance and references;
(b)  qualifications and experience of the firm and key

individuals;
(c)  plans for managing and avoiding project risks;
(d)  interviews; and
(e)  other factors that indicate the relevant competence and

qualifications of the architect or engineer and the architect or
engineer's ability to satisfactorily provide the desired services.

(3)  The evaluation may be conducted in two phases with
the first phase identifying no less than the top three ranked firms
to be evaluated further in the second phase unless less than three
firms are competing for the contract.

(4)  Numerical rating systems may be used but are not
required.

(5)  The evaluation committee shall rank at least the top
three firms.

R23-2-14.  Publicizing Selections.
(1)  Notice. After the selection of the successful firm,

notice of the selection shall be available in the principal office
of the Division in Salt Lake City, Utah and may be available on
the Internet.

(2)  Information Disclosed.  The following shall be
disclosed with the notice of selection:

(a)  the ranking of the firms;
(b) the names of the selection committee members;
(c) the final scores used by the selection committee to

make the selection, except that the names of the individual
scorers shall not be associated with their individual scores; and

(d)  the written justification statement supporting the
selection.

(3)  Information Classified as Protected.  After due
consideration and public input, the following has been
determined by the Board to impair governmental procurement
proceedings or give an unfair advantage to any person proposing
to enter into a contract with the Division and shall be classified
as protected records:

(a)  the names of individual selection committee scorers in
relation to their individual scores or rankings; and

(b)  non-public financial statements.

R23-2-15.  Negotiation and Appointment.
The Director shall conduct negotiations as provided for in

Section 63G-6-704 until an agreement is reached.

R23-2-16.  Role of the Board.
(1)  The Board has the responsibility to establish and

monitor the selection process.  It must verify the acceptability
of the procedure and make changes in procedure as determined
necessary by the Board.

(2)  At each regular meeting of the Board, the Division
shall submit a list of all architect-engineer services contracts
entered into since its previous report and the method of selection
used.  This shall be for the information of the Board.

R23-2-17.  Performance Evaluation.
(1)  The Division shall evaluate the performance of the

architectural or engineering firm and shall provide an
opportunity for the using agency to comment on the Division's
evaluation.

(2)  This evaluation shall become a part of the record of
that architectural or engineering firm within the Division.  The
architectural or engineering firm shall be provided a copy of its
evaluation at the end of the project and may enter its response
in the file.

(3)  Confidentiality of the evaluation information shall be
addressed as provided in Subsection R23-2-11(3).

R23-2-18.  Emergency Conditions.
The Director, in consultation with the chairman of the

Board, shall determine if emergency conditions exist and
document his decision in writing.  The Director may use any
reasonable method of awarding contracts for architect-engineer
services in emergency conditions.

R23-2-19.  Direct Awards.
(1)  The Director may award a contract to an architectural

or engineering firm without following the procedures of this
rule if:

(a)  The contract is for a project which is integrally related
to, or an extension of, a project which was previously awarded
to the architectural or engineering firm;

(b)  The architectural or engineering firm performed
satisfactorily on the related project; and

(c)  The Director determines that the direct award is in the
best interests of the State.

(2)  The Director shall place written documentation of the
reasons for the direct award in the project file and shall report
the action to the Board at its next meeting.

R23-2-20.  Small Purchases.
(1)  If the Director determines that architect-engineer

services can be procured for less than $100,000, or if the
estimated construction cost of the project is less than
$1,500,000, the procedures contained in Subsection (2) may be
used.

(2)  The Director shall select a qualified firm and attempt
to negotiate a contract for the required services at a fair and
reasonable price.  The qualified firm may be, but is not required
to be, selected from the register of architectural or engineering
firms provided for in Section R23-2-3.  If, after negotiations on
price, the parties cannot agree upon a price that, in the Director's
judgment, is fair and reasonable, negotiations shall be
terminated with that firm and negotiations begun with another
qualified firm.  This process shall continue until a contract is
negotiated at a fair and reasonable price.

R23-2-21.  Alternative Procedures.
(1)  The Division may enhance the process whenever the

Director determines that it would be in the best interest of the
state.  This may include the use of a design competition.

(2)  Any exceptions to this rule must be justified to and
approved by the Board.

(3)  Regardless of the process used, the using agency shall
be involved jointly with the Division in the selection process.

KEY:  procurement, architects, engineers
July 14, 2008 63A-5-103 et seq.
Notice of Continuation October 26, 2009 63G-2-101 et seq.

63G-6-208(2)
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R137.  Career Service Review Office, Administration.
R137-1.  Grievance Procedure Rules.
R137-1-1.  Authority and Purpose of Rule for Grievance
Procedures.

(1)  The authority for the rule on these grievance
procedures is found at Section 67-19a-203.

(2)  This rule establishes official procedures and
standardized practices for administering these grievance
procedures.

R137-1-2.  Definitions.
Terms defined in Section 63G-4-103 of the Utah

Administrative Procedures Act (UAPA) are incorporated by
reference within this rule.  In addition, other terms which are
used in this rule are defined below:

"Abandonment of Grievance" means either the voluntary
withdrawal of a grievance or the failure by an employee to
properly pursue a grievance through these grievance procedures.

"Administrative Review of the File" means an informal
adjudicative proceeding according to Subsection 67-19a-
403(3)(b).

"Administrator" means the incumbent in the position
defined at Subsection 67-19a-101(1).

"Affidavit" means a signed and sworn statement offered for
consideration in connection with a grievance proceeding.

"Appeal" means a formal request to a higher level of
review of an unacceptable lower level decision.

"Affirmative Defense" means a responsive answer
asserting facts in addition to those alleged that are legally
sufficient to rebut asserted allegations.

"Appointing Authority" means the officer, board,
commission, person or group of persons authorized to make
appointments on personnel/human resource management matters
in their respective agency.

"Burden of Moving Forward" means a party's obligation to
present evidence on a particular issue at a particular time.  The
burden of moving forward may shift back and forth between the
parties based on certain legal principles.

"Burden of Proof" means the obligation to prove
affirmatively a fact or set of facts at issue between two parties.
If proven, the opposing party then has a burden of proving any
affirmative defense.

CSRO means the agency of state government that
statutorily administers these grievance procedures according to
Sections 67-19a-101 through 67-19a-406.

"Closing Argument" means a party's final summation of
evidence and argument, which is presented at the conclusion of
the hearing.

"Consolidation" means the combining of two or more
grievances involving the same controversy for purposes of
holding a joint hearing, proceeding, or administrative review.

"Continuance" means an authorized postponement or
adjournment of a hearing until a later date, whether the date is
specified or not.

"Declaratory Order" means a ruling that is explanatory in
purpose; it is designed to clarify what before was uncertain or
doubtful.  A declaratory order constitutes a declaration of rights
between parties to a dispute and is binding as to both present
and future rights. It is an administrative interpretation or
explanation of a right, statute, order or other legal matter under
a statute, rule, or an order.

"Default" means an omission of or untimely failure to take
or perform a required act in the processing of a grievance. It is
the failure to discharge an obligation which results in a
forfeiture.

"Deposition" means a form of discovery in which
testimony of a witness is given under oath, subject to cross-
examination, and recorded in writing, prior to the hearing.

"Discovery" means the prehearing process whereby one

party may obtain from the opposing party, or from other
individuals or entities, information regarding the witnesses to be
called, the documents and exhibits to be used at the hearing, and
the facts and information about the case.

"Evidentiary Hearing" means a proceeding of relative
formality, though much less formal than a trial, in which
witnesses may be heard and evidence is presented and
considered.  Specific issues of fact and of law are tried.
Afterwards, ultimate conclusions of fact and of law are set forth
in a written decision or order.

"Excusable Neglect" means the exercise of due diligence
by a reasonably prudent person and constitutes a failure to take
proper steps at the proper time, not in consequence of the
person's own carelessness, inattention, or willful disregard in the
processing of a grievance, but in consequence of some
unexpected or unavoidable hindrance or accident.

"Extraordinary Circumstances" means factors not normally
incident to or foreseeable during an administrative proceeding.
It includes circumstances beyond a party's control that normal
prudence and experience could not foresee, anticipate or
provide for.

"File" means to submit a document, grievance, petition, or
other paper to the CSRO as prescribed by these rules. The term
"file" includes faxing and E-mailing.

"Filing Date" means the day that a document, grievance,
petition, or other paper is recorded as having been received by
the CSRO.

"Grievance Procedures" mean the grievance and appeal
procedures codified at Sections 67-19a-101 through 67-19a-406
and promulgated through this rule.

"Grievant" means the person or party advancing one or
more issues as a petitioner through these grievance procedures
to the evidentiary/step 4 level.

"Group Grievance" means a grievance submitted and
signed by two or more aggrieved employees.  The term does not
include "class action."

"Hearing" means the opportunity to be heard or present
evidence in an administrative proceeding.

"Hearing Officer" means an impartial trier of facts
appointed by the CSRO administrator and assigned to decide a
particular grievance case at the evidentiary/step 4 level.

"Hearsay Evidence" means evidence not based upon a
witness's personal knowledge as a direct observer of an event.
Rather, hearsay evidence stems from the repetition of what a
witness heard another person say. Hearsay's value rests upon the
credibility of the declarant. Hearsay is a statement made outside
of the hearing that is offered as evidence of the truth of matters
asserted in the hearing.

"Initial Hearing" means a hearing conducted by the
administrator to make an initial determination regarding
timeliness, authority, jurisdiction, direct harm, standing and
eligibility to advance a grievance issue to the evidentiary/step
4 level.

"Issuance" means the date on which a decision, order or
ruling is signed and dated; it is not the date of mailing, or the
date of the mailing certificate, nor the postal date.  Date of
issuance is the date specified according to Subsection 63G-4-
401, of the UAPA.

"Joint Hearing" means the uniting of two or more
grievances involving the same, similar, or related circumstances
or issues to conduct a single hearing; also see "Consolidation."

"Jurisdiction" means the legal right and authority to hear
and decide issues and controversies.

"Management Representative" means a person of
managerial or supervisory status who is not subject to exclusion.
Legal counsel is not included within the meaning of the term.

"Motion" means a request offered verbally or in writing for
a ruling or to take some action.

"Motion to Dismiss" means a motion requesting that a
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grievance or appeal be dismissed because it does not state a
claim for which the CSRO provides a remedy, or is in some
other way legally insufficient.

"Notice" and "Notification" mean a proper written notice
to the parties involved in a grievance procedural hearing or
conference, setting forth date, time, location, and the issue to be
considered.

"Pleadings" mean the formal written allegations of the
parties that set forth their respective claims and defenses.

"Presiding Hearing Officer" means either the Administrator
or designated evidentiary/step 4 hearing officer.

"Pro Se" means in one's own behalf.  A person is
represented pro se in an administrative proceeding when acting
without legal counsel or other representation.

"Quash" means to cancel, annul, or vacate a subpoena.
"Relevant" means directly applying to the matter in

question; pertinent, germane.  It is evidence that tends to make
the existence of any facts more probable or certain than they
would be without the evidence; and tending to prove the precise
fact at issue.

"Remand" means to send back, as for further deliberation
and judgment, to the presiding official or other tribunal from
which a grievance was appealed.

"Standard of Proof" means the evidentiary standard, which
in CSRO adjudications is the substantial evidence standard.

"Stay" means a temporary suspension of a case or of some
designated proceeding within the case.  A stay is different than
a continuance or extension of time and can only be granted
when agreed to by the parties and when the administrator or
assigned hearing officer finds a stay necessary for judicial
economy and the interest of justice.

"Submit" means to commit to the discretion of another; to
present for determination.

"Subpoena" means a formal legal document issued under
authority to compel the appearance of a witness at an
administrative proceeding, the disobedience of which may be
punishable as a contempt of court.

"Subpoena Duces Tecum" means a formal legal document
issued under authority to compel specific documents, books,
writings, papers, or other items.

"Substantial Evidence" means evidence possessing
something of substance and relevant consequence, and which
furnishes substantial basis of fact from which issues tendered
can be reasonable resolved.  It is evidence that a reasonable
mind might accept as adequate to support a conclusion, but is
less than a preponderance.

"Summary Judgment" means a ruling made upon motion
by a party or the presiding hearing officer when there is no
dispute as to either material fact or inferences to be drawn from
undisputed facts, or if only a question of law is involved.  The
motion may be directed toward all or part of a claim or defense.

"Transcript" means an official verbatim written record of
an adjudicative proceeding or any part thereof, which has been
recorded and subsequently transcribed by a certified court
reporter.

"UAPA" means the Utah Administrative Procedures Act
found at Sections 63G-4-102 through 63G-4-601.

"Withdraw" means to recall or retract a grievance from
further consideration under these grievance procedures.

"Witness Fee" means an appearance fee and may also
include a mileage rate established by statutory provision
pursuant to Section 78B-1-119.

"Working Days" means for purposes of the time periods for
filing a grievance, advancing an appeal or responding to an
employee's grievance or appeal, all days except Fridays,
Saturdays, Sundays and recognized State holidays.

R137-1-3.  Classification Jurisdiction.
The CSRO and the CSRO hearing officers have no

jurisdiction over classification and reclassification grievances,
appeals, and complaints nor over position schedule assignments,
according to Section 67-19-31 and Subsections 67-19a-
202(1)(a) and 67-19a-302(1), and Section R477-3-5.

R137-1-4.  Complaints From Applicants.
(1)  A public applicant for a position with the state's work

force has no standing to submit a grievance and is precluded
from using these grievance procedures, according to Subsection
67-19-16(6).

(2)  A public applicant who alleges a violation of a legally
prohibited practice based upon race, color, sex, pregnancy,
childbirth, or pregnancy-related conditions, age, if the
individual is 40 years of age or older, religion, national origin,
or disability, is directed to Section R137-1-5 of these grievance
procedures.

R137-1-5.  Discrimination:  Legally Prohibited Practices.
(1)  Discrimination Claims.  Claims alleged to be based

upon a legally prohibited practice as set forth in Section 34A-5-
106, including employment discrimination on the basis of race,
color, sex, pregnancy, childbirth, or pregnancy-related
conditions, age, if the individual is 40 years of age or older,
religion, national origin, or disability, are not admissible under
these grievance procedures.  The CSRO and CSRO hearing
officers have no jurisdiction over the preceding claims.

(2)  Processing Discrimination Complaints.  A public
applicant, a probationary employee, a career service employee,
or an exempt employee who alleges a violation of a legally
prohibited practice pursuant to Section 34A-5-106, may file a
timely complaint with the individual's respective department
head.  If the individual is not satisfied with the department
head's decision, or if the decision is not rendered within ten
working days after submission of the complaint, the individual
may then file a complaint with the Utah Anti-discrimination
Division pursuant to Section 67-19-32.

(3)  Filing Discrimination Complaints.  Employees and
applicants desiring to file a legally prohibited discrimination
complaint may contact the Utah Anti-Discrimination Division.

R137-1-6.  Filing Procedure.
The submission of correspondence, pleadings, grievance

materials, and legal documents is subject to the following
provisions:

(1)  Filing/Receipt.  Papers to be filed with the CSRO or
the administrator are deemed filed on the date actually received,
and are so date-stamped.  The date on which papers are received
and date-stamped is regarded as the date of filing.

(2)  Time Periods.  All papers, memoranda, petitions,
grievances, pleadings, briefs, exhibits, and written motions to be
filed with the administrator must be filed in the Career Service
Review Office, 1120 State Office Building, Capitol Hill, Salt
Lake City, Utah 84114, within the time limits prescribed either
by law, by these rules, or by order of the administrator or by the
designated CSRO hearing officer.

(a)  All filing dates are based upon the CSRO's working
days.

(b)  Papers must be signed by the person filing the paper or
by the person's authorized representative.

(c)  Documents being submitted are to contain the name,
business address, and telephone number of the representative,
if a party or person is being represented.

(d)  Copies of all filed papers shall be served upon the
appropriate opposing party or person to grievance proceedings,
with notice of service given to the administrator.

(e)  Notice to a designated representative constitutes notice
to the representative's client.

(f)  Notice to an employee who is not represented shall be
served at the address specified on the employee's statement of
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grievance or correspondence, or in the absence of such
specification, at the last mailing address shown in the employing
agency's personnel file.

R137-1-7.  Subpoenas.
Subsection 63G-4-205(2) of the UAPA is incorporated by

reference.
(1)  Subpoena Power.  Pursuant to Subsection 67-19a-

204(2)(a)(ii), the administrator may issue subpoenas to
witnesses and may obtain documents or other evidence in
conjunction with any inquiry, investigation, hearing, or other
proceedings.

(a)  The aggrieved employee has the right to require the
production of books, papers, records, documents and other items
pertinent to the facts at issue that are within the control of the
agency against which the grievance is lodged, and which are not
held to be protected or privileged by law.  Affidavits and ex
parte statements offered during a hearing may be received and
considered by the CSRO hearing officer.

(b)  A person receiving a subpoena issued by the CSRO
will find the title of the proceeding posted thereon, and the
person to whom it is directed shall be compelled to attend and
give testimony.  A subpoena duces tecum may be used to
produce designated books, or other items at a specified time and
place when these items are under an agency's or a person's
control.

(c)  A request by counsel or a party's representative to issue
a subpoena must be reasonable and timely.  At least five full
working days' notice prior to a scheduled hearing must be given
to the administrator, not counting preparation and delivery time.
The requesting party shall simultaneously notify the opposing
party of the request.

(d)  The original of each subpoena is to be presented to the
person named therein, and a copy shall be issued to the counsel
or representative of each party.

(2)  Service of Subpoenas.  Service of subpoenas shall be
made by the requesting party delivering the subpoena to the
person named, unless the CSRO is requested to deposit the
subpoena properly addressed and postage prepaid, with the U.S.
Postal Service, or to send it by State Mail and Distribution
Services, or to send it by E-mail, or to send it by facsimile
transmission, or in any combination.

(3)  Proof of Service.  If service has not been
acknowledged by the witness, the server may make an affidavit
of service. Failure to make proof of service does not affect the
validity of the service.

(4)  Quashing.  Subsection 67-19a-204(2)(a)(iii) governs
the quashing of subpoenas by the administrator.

R137-1-8.  Notice, Service, Issuance and Distribution.
(1)  Service by the Parties.  The parties to a proceeding

shall serve upon each other one copy of all pleadings filed with
the administrator.  Service of a pleading may be made by any of
the following:  personal delivery, U.S. Postal Service, postage
prepaid, State Mail and Distribution Services, facsimile, or E-
mail.

(a)  Pleadings must be accompanied by a certificate of
service or an affidavit of mailing, indicating how, where, when
and to whom service is being made.

(b)  It is the duty of a party or person or their representative
to notify the administrator and the opposing party or
representative in writing of any changes in names, addresses, or
telephone numbers.

(2)  Service of Subpoena.  Service of subpoenas shall be
executed in accordance with Section R137-1-7(2) above.

(3) Issuance of Decisions and Orders.  A CSRO decision,
order, ruling or other document shall be considered issued on
the date that it is signed by its CSRO originator, rather than on
other dates such as the date it is mailed, postmarked, received or

distributed.
(a)  All notices, decisions, orders and rulings by the

administrator or by a CSRO hearing officer are to be distributed
to the counsel or representatives of record and upon any person
appearing pro se.

(b)  The CSRO will retain the original notice, decision,
order or ruling with the record of the proceedings.  Distribution
of a CSRO notice, decision, order or ruling is accomplished
when any of the following occurs:

(i)  deposit postage prepaid with the U.S. Postal Service,
(ii)  deposit with State Mail and Distribution Services,
(iii)  personal delivery,
(iv)  facsimile transmission, or
(v)  E-mail transmission.
(c)  A mailing certificate must be attached to the notice,

decision, order or ruling bearing the date of mailing and the
names and addresses of those persons to whom the notice,
decision, order or ruling is originally distributed.

R137-1-9.  Hearing Dates, Continuance/Extension of Time.
(1)  Once the administrator has made an initial

determination that the CSRO has authority to review or decide
a grievance or appeal, the administrator shall set a date for the
evidentiary/step 4 hearing that is:

(a)  within 30 days of the administrator's determination; or
(b)  if agreed to by the parties, no more than 150 days from

the administrator's determination date.
(2)  Notwithstanding Subsection (1), after the evidentiary

hearing date has been set, each party may be granted one
continuance or extension of time for the hearing provided there
are extraordinary circumstances justifying such continuance or
extension. A party desiring an extension of time or a
continuance of the evidentiary hearing shall file a written
request with the administrator or appointed hearing officer.

(a)  Every petition for a continuance shall specify the
reason for the requested delay.

(b)  In considering a request for continuance, the
administrator or the appointed CSRO hearing officer shall take
into account:

(i)  whether the request was timely made in writing; and
(ii)  whether the request is based on extraordinary

circumstances.
(3)  Inattention or lack of preparation does not constitute

extraordinary circumstances justifying a continuance or
extension of time of the evidentiary hearing.

R137-1-10.  Eligibility to Grieve.
(1)  Standing.  Only executive branch career service

employees may use these grievance procedures.
(a)  Pursuant to Subsection 67-19-16-(6) and Section 67-

19a-301, the CSRO has no jurisdiction over grievance petitions
filed by probationary employees, public applicants, exempt
employees, noncareer service employees, public employees of
the state's political subdivisions, public employees covered by
other grievance systems, or employees of state institutions of
higher education.

(2)  Questionable Standing.  Where a question or dispute
exists whether an employee qualifies to use these grievance
procedures, such controversies must be resolved through
application of R137-1-17 by the administrator.  The
administrator's determination shall be final and subject to
review only in the Utah Court of Appeals for formal
adjudications and in the district court for informal adjudications
according to Subsections 67-19a-301(2) and 67-19a-
403(2)(a)(i), and Sections 63G-4-402 and 63G-4-403 of the
UAPA.

(3)  Class Action.  Pursuant to Subsection 67-19a-401(8),
class action grievances will not be admissible for consideration
by the CSRO under these grievance procedures.
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(4)  Group Grievance.  A group grievance is admissible
provided that each aggrieved employee signs the grievance,
according to Subsections 67-19a-401(8)(a) and (b).

R137-1-11.  Issues Appealable to the Evidentiary/Step 4
Level.

All grievances shall be reviewed to determine:
(1)  Whether the matters or issues raised in a grievance fall

within the CSRO's limited jurisdiction as set forth in Subsection
67-19a-202(1)(a), or

(2)  Whether any issues or components of a grievance were
satisfactorily resolved at an earlier step in the grievance
procedures. Matters or issues resolved at an earlier step in the
grievance procedures may not be advanced to the CSRO.

R137-1-12.  Employees' Rights.
(1)  Representation.  The state does not provide legal

counsel or representation to aggrieved employees nor pay the
fees for an employee's representation.  Also, Subsection 67-19a-
406(4)(a) precludes the awarding of fees or costs to an
employee's attorney or representative.

(2)  Pro Se Status.  A party or person to a grievance
proceeding may be represented pro se.  When a party or person
is represented pro se, the party or person is entitled to request
the issuance of subpoenas, directly examine and cross-examine
witnesses, make opening and closing statements, submit
documentary evidence, summarize testimony, and in all respects
fully present one's own case.

(3)  No Reprisal.  Pursuant to Subsection 67-19a-303(3), no
appointing authority, director, manager, or supervisor may take
action to retaliate against a grievant, a representative, or a
witness who participates in or is scheduled to participate in a
grievance proceeding.

R137-1-13.  Automatic Processing, Waiver, Excusable
Neglect, Abandonment of Grievance, Default, Transfer and
Stay.

(1)  Automatic Processing.  An agency's failure to reply in
writing to an aggrieved employee's grievance within the
prescribed time period automatically grants the aggrieved
employee the right to advance the grievance to the next step of
these grievance procedures listed in Section 14 (below).
However, pursuant to Subsection 67-19a-401(2), the parties may
mutually agree to waive or extend steps 1, 2, or 3 or extend the
statutory time period for those steps.  Waivers of the statutory
time periods by agency management and the aggrieved
employee must be in writing and submitted to the administrator.

(2)  Waiver.  When the administrator finds that a grievance
is one that an agency cannot resolve because of the nature of the
grievance, the matter may be waived in writing to a higher level.
Steps 1, 2 or 3 may be waived, but not step 4.  Any waiver
agreed to between the parties must be in writing, dated and
submitted to the administrator according to Subsection 67-19a-
401(2) and (3).

(3)  Excusable Neglect.  The standard of excusable neglect
may be offered as a defense to lack of timeliness in processing
a grievance or for not appearing at a scheduled proceeding.

(a)  The administrator or appointed CSRO hearing officer
shall determine the applicability of the excusable neglect
standard when offered as a defense to lack of timeliness or not
appearing at a scheduled proceeding.

(b)  All questions are to be resolved at the original level of
occurrence.

(4)  Abandonment of Grievance.  In the event the
administrator or CSRO hearing officer determines that a
grievance claim has been withdrawn, abandoned, or otherwise
neglected beyond either the established time lines or a
reasonable period, the matter no longer qualifies for further
processing through these grievance procedures.  When

withdrawal is intended, it should be accomplished in writing.
(5)  Default.  An employee who defaults in processing a

grievance forfeits further rights granted by these rules and under
Section 63G-4-209 of the UAPA, which is incorporated by
reference.

(6)  Transfer.  The administrator may administratively
transfer a grievance case from the aggrieved employee's
department to another, more appropriate department to respond
as necessary to serve the ends of justice and fairness.

(7)  Stay.  Upon written request, the administrator or the
CSRO hearing officer may grant a stay of a decision, order,
ruling, remedy, or proceeding.  However, stays may be granted
only when agreed to by the parties and when the administrator
or assigned hearing officer finds a stay necessary for judicial
economy and the interest of justice.

R137-1-14.  Grievance Procedure Steps.
Persons acting on grievances pursuant to Section 667-19a-

402, and in accordance with these rules, shall conduct their
filings through the following steps, or levels, of increasing
accountability:

Step 1; A written grievance shall be submitted to the
employee's immediate supervisor.  A standard grievance form
is available from the CSRO. Once submitted, the written
grievance then becomes a formal complaint necessitating a
response.  Steps 2 and 3 also necessitate responses within time
periods outlined in Section 67-19a-402. such responses are to be
issued by only one supervisor, director, etc. at each step.

Step 2; If the grievance is not resolved at step 1, the
employee may advance their grievance to step 2. Step 2 requires
the grievance be reviewed by the agency or division director or
designee;

Step 3; If the grievance is not resolved at Step 2, the
employee may advance their grievance to step 3. Step 3 requires
the grievance be reviewed by the department head, executive
director, commissioner or their designated representative.

Step 4; If the grievance is not resolved at step 3, the
employee may advance their grievance to step 4. Step 4 is an
evidentiary de novo hearing conducted before a CSRO hearing
officer.

The purpose for the above steps, or levels, is to curtail
employees from having to submit their grievances to persons in
agency management not specified in the above steps or levels.
Only the above-listed persons (or their designated
representatives) in agency management are authorized to
respond to state employees' grievances.

R137-1-15.  Procedure for Appealing Disciplinary Action
Imposed by Department Head.

(1)  An aggrieved employee who has been suspended
without pay, demoted or dismssed by their respective
department head (i.e., executive director or commissioner) may
appeal the department head's action directly to the CSRO at the
evidentiary step 4 level.

(a)  An appeal from discipline imposed by the department
head is distinguishable from a grievance.

(b)  A grievance is filed at step 1 and proceeds through
steps 2 and 3. Suspensions without pay that are not imposed by
a department head shall proceed through the grievance
procedures as a grievance.

(c)  When an appeal from discipline imposed by a
department head occurs at the step 3 level, it may be appealed
directly to the CSRO at the evidentiary/step 4 level.

(2)  When appealed to the CSRO, the appeal must be filed
within 20 working days from the date an aggrieved employee
receives written notification from the department head who
imposed the disciplinary action.

R137-1-16.  Procedure for Appealing Reduction in Force or
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Abandonment of Position.
An aggrieved employee may appeal a reduction in force or

abandonment of position according to the following:
(1) Upon receiving the department head's final, written

decision, the employee may appeal from a reduction in force by
filing a written appeal within 20 working days of receipt of the
decision with the CSRO.

(2)  An employee separated from employment for
abandonment of position may appeal the department head's final
written decision by filing a written appeal with the CSRO within
20 working days of receipt of the decision.

R137-1-17.  Initial Review by Administrator.
When an employee advances a grievance to the CSRO or

directly appeals a department head's decision to the CSRO, the
administrator shall make an initial determination of whether the
CSRO has authority to review or decide the grievance or appeal.
In order to make this determination, the administrator may hold
an initial adjudicative hearing in accordance with Subsection
67-19a-403(2) and Section 63G-4-206 or conduct an informal
adjudicative review of the file in accordance with Subsection
67-19a-403(2) and Section 63G-4-202 which are incorporated
by reference.

(1)  Procedural Issues.  The administrator shall make an
initial determination of the following: timeliness, direct harm,
jurisdiction, standing, eligibility of the issues to be advanced,
and any other procedural matters or jurisdictional controversies
according to Sections 67-19a-403 and 67-19a-404.

(2)  Determination.  The administrator has authority to
determine which types of grievances may be heard at the
evidentiary/step 4 level. Those types of grievances found to
have been resolved at a lower level or those that do not qualify
for advancement to the evidentiary/step 4  level are precluded
from further consideration in any grievance submitted for CSRO
consideration.

(3)  Preclusion.  Those types of actions not listed in
Subsection 67-19a-202(1)(a) and referenced in Subsection 67-
19a-302(1) are precluded from advancement to the
evidentiary/step 4 level.  When the grievance is precluded from
the evidentiary/step 4 level, the matter under dispute shall be
deemed as final at the level of the department head/step 3
according to Subsection 67-19a-302(2).

(4)  Reconsideration.  A written request for reconsideration
may be filed with the administrator.  It must be filed within 20
days from the date the administrator issues a decision regarding
whether the CSRO has authority to review or decide a grievance
or appeal.  Section 63G-4-302 of the UAPA incorporated by
reference.  The written reconsideration request must contain
specific reasons why a reconsideration is warranted with respect
to the factual findings and legal conclusions of the hearing
decision or administrative review of the file decision.  New or
additional evidence may not be considered.

(5)  Judicial Review.
(a)  The aggrieved employee or the responding agency may

appeal the administrator's initial adjudicative hearing decision
and final agency action to the Utah Court of Appeals within 30
calendar days from the date of issuance according to Subsection
63G-4-401(3)(a) and Section 63G-4-403 of the UAPA which are
incorporated by reference.

(b)  The aggrieved employee or the responding agency may
appeal the administrator's informal adjudicative decision and
final agency action of an administrative review of the file to the
district court according to Sections 63G-4-402 and 63G-4-404
of the UAPA which are incorporated by reference.

(6)  Summary Judgment.  The administrator or the
presiding hearing officer may, pursuant to an administrative
review of the procedural facts and circumstances of a grievance
case, summarily dispose of a case on the ground that:

(a)  the matter is untimely;

(b)  the grievant has failed to appear at the properly
scheduled date, time, and place pursuant to written notice;

(c)  the grievant lacks standing;
(d)  the grievant has withdrawn or otherwise abandoned the

grievance;
(e)  the grievant has not been directly harmed;
(f)  the issue grieved does not qualify to be advanced

beyond step 3; or
(g)  the requested remedy or relief exceeds the scope of

these grievance procedures.
(7)  Transcription and Transcript Fees.  If a party appeals

the administrator's initial adjudicative hearing decision to the
Utah Court of Appeals or to the district court, the appealing
party is responsible for paying all transcription costs and any
transcript fees.  The CSRO does not participate in the payment
of these fees when appeals are taken to the appellate or trial
court.  See Utah Rules of Appellate Procedure, Rule 11, and
Section 63G-4-403(3), regarding transcript costs from formal
adjudications under the UAPA.

R137-1-18.  Procedural Matters.
The provisions under this section pertain to initial

administrative and evidentiary/step 4 proceedings before the
CSRO.

(1)  Purpose.  A formal adjudicative proceeding provides
a fair and impartial opportunity for the parties to be heard and
to present their evidence.  The adjudicative process allows the
CSRO administrator or the CSRO hearing officer to be
completely informed about the case.  After having considered
the parties' evidence, the CSRO administrator or the CSRO
hearing officer may then render a proper determination based
upon all of the facts, circumstances, and applicable laws, rules
and policies.

(2)  Types of Adjudications.  For purposes of Section 63G-
4-202 of the UAPA:

(a)  All initial administrative and evidentiary/step 4
adjudications at the CSRO are formal adjudicative proceedings.
Sections 63G-4-205 through 63G-4-209, 63G-4-401 and 63G-4-
403 through 63G-4-405 of the UAPA are incorporated by
reference within this rule and are applicable to these
adjudicative proceedings.

(b)  An administrative review of the file pursuant to
Subsection 67-19a-403(2) is an informal adjudicative
proceeding with Sections 63G-4-203, 63G-4-402, and 63G-4-
404 of the UAPA incorporated by reference.

(3)  Rules of Evidence/Procedure Inapplicable.  The
technical rules of evidence and the formal rules of civil
procedure as observed in the courts of law are inapplicable to
these grievance procedure proceedings, except for the rules of
privilege as recognized by law and those specific references to
the rules of evidence and procedure as set forth in the UAPA.

(4)  Expelling.  The presiding CSRO hearing officer may
clear the proceeding of witnesses not under examination and
may exclude any unruly or disruptive person.

(5)  Presentation of Case.  Each party's representative is
given the opportunity to make an opening statement.  At the
appropriate time, each party's representative is given the
opportunity to present evidence.  After each party's
representative has presented its respective case, the moving
party, followed by the responding party, may offer a closing
argument.  The moving party may offer one rebuttal.
Continuous rebuttal is not permissible.

(6)  Objections.
(a)  When an objection is made as to the admissibility of

evidence, the presiding CSRO hearing officer shall note the
objection for the record.  A ruling is then made by the presiding
CSRO hearing officer, or the objection may be taken under
advisement to be ruled upon later.

(b)  The presiding CSRO hearing officer has discretion to
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exclude inadmissible evidence and to order that cumulative or
repetitive evidence be discontinued.

(c)  A party objecting to the introduction of evidence must
state the precise grounds of the objection at the time such
evidence is offered.

(7)  Marking Exhibits.  All exhibits shall be numerically
marked and labeled in the order received into evidence, unless
previously marked and labeled.

(8)  Motion to Dismiss.  The administrator or CSRO
hearing officer may, upon a party's motion or upon their own
motion, dismiss the grievance or appeal before the CSRO.

(9)  Consolidation of Grievances.  Grievances of the same
or of a sufficiently similar context may be consolidated by the
administrator for purposes of conducting a single or joint
hearing.

(10)  Standard of Proof.  In all CSRO adjudicative
proceedings, the standard of proof is the substantial evidence
standard according to Subsection 67-19a-406(2).

(11)  Hearsay Evidence.  Hearsay evidence is admissible in
CSRO formal adjudicative proceedings as qualified by
Subsection 63G-4-208(3) of the UAPA which is incorporated by
reference.

(12)  Discovery.  The following rule provisions satisfy
Section 63G-4-205 of the UAPA on discovery.

(a)  Discovery shall be limited to that which is relevant and
nonprivileged, and for which each party has a substantial,
demonstrable need for supporting their respective claims or
defenses.

(b)  At the discretion and approval of the appointed CSRO
hearing officer, parties to a dispute may obtain discovery.  The
CSRO hearing officer has discretion to entertain motions to
conduct discovery on a case-by-case basis regarding the
following:

(i)  production of documents, records and things under
Utah Rule 34 of Civil Procedure; and

(ii)  depositions only when a proposed witness is
unavailable for giving testimony at a scheduled hearing.

(c)  No other form of discovery is permitted.
(d)  Witness lists and copies of exhibits shall be offered by

each party to the opposing party and to the presiding CSRO
hearing officer during a prehearing/scheduling conference,
unless the exchange is scheduled for a later date.

(i)  Each party's list of witnesses shall contain a brief
statement describing the nature of the proposed testimony to be
offered by each witness.

(ii)  A party may not surprise the opposing party with a
witness or an exhibit at the hearing which was not made known
at the prehearing/scheduling conference, or by a scheduled
exchange date, unless the witness or exhibit is in direct rebuttal
to admitted opposing evidence.  Also refer to R137-1-7(1)(c).

(13)  Page Limitation.
(a)  Written motions, pleadings, briefs, and memoranda for

all CSRO proceedings may not exceed 20 typed, double-spaced
8-1/2 x 11 inch pages, exclusive of any statement of facts.
Reply briefs may not exceed ten pages.

(b)  An application for an exception to the above-stated
page limitation provisions must be timely filed in writing, and
not more than ten double-spaced 8-1/2 x 11 inch pages in a 12-
point font.  The applicant party has the burden to offer sufficient
justification for requests more than 20 and 10 pages respectively
to the CSRO for the granting of any exceptions to the page
limitation provision.

(c)  The CSRO may weigh all requests to exceed the page
limitation provision based upon the reasonableness and
necessity of such requests in light of each case and its
circumstances. The board does not automatically grant
exceptions simply on the basis of a request.

R137-1-19.  Witnesses.

(1)  Availability of State Employees to Testify.  An agency
shall be responsible for making available any of its employees
who are subpoenaed to testify in a hearing.

(a)  Off Duty Employees.  Agencies are not responsible for
making available an employee who is:  off duty; on sick, annual
or other approved leave; or who, for any other reason, is not at
work during the time the hearing is in progress.

(b)  Nondisruption.  The parties and their representatives,
the administrator and the CSRO hearing officer shall make
every effort to avoid disruption to the operation of state
government in the calling of state employees to testify in
hearings under these grievance procedures.

(c)  Witness Failure.  If a requested witness does not
appear at the scheduled hearing, the witness's failure to appear
may not necessitate the postponement of any proceedings.

(d)  Excessive Witnesses.  If the number of witnesses
requested by a party is excessive, the administrator or the CSRO
hearing officer may require the party to justify the request or
face denial of part or all of the request.

(e)  Witness Fees and Mileage Fees.  A witness fee and a
mileage fee are available to nonstate employees and to state
employees who use nonworking hours if their presence is
required in a grievance proceeding as a witness according to
Section 78B-1-119.  The CSRO reserves the right to determine
on an individual case basis whether it will authorize a travel fee,
and to what extent, for an out-of-state witness called by a party.

(2)  Hostile Witnesses.  When the presiding CSRO hearing
officer determines that a witness is uncooperative or even
hostile, the witness may be examined by the party calling that
witness as if under cross-examination.  The party calling the
witness may, upon showing that the witness was called in good
faith but that the testimony is a surprise, proceed to impeach the
witness by proof of prior inconsistent statements.

(3)  Exclusion/Sequestering of Witnesses.
(a)  The presiding CSRO hearing officer may sequester

witnesses from the hearing until they are called to testify.
(b)  Witnesses not presently testifying may be sequestered

on motion by one or both parties.
(c)  The presiding CSRO hearing officer will counsel the

witnesses not to discuss the case with those witnesses who have
not yet testified.

(4)  Management Representative.  Prior to every hearing
the agency may designate a person to serve as the agency's
management representative.  The agency's management
representative is entitled to remain throughout the hearing to
represent the agency at any proceeding even if called to testify.
Neither the grievant nor the management representative may be
excluded from the hearing.

R137-1-20.  Public Hearings.
A CSRO hearing is open to the public unless there are

reasonable grounds to justify an executive session for either part
or all of a hearing.  This provision does not apply to witnesses
who are being called to testify according to R137-1-19.

(1)  Closing Hearings.  All grievance procedure hearings
shall be open to the public except as follows:

(a) The administrator or the CSRO hearing officer may
close either a portion or an entire hearing based upon reasonable
grounds.

(b)  An evidentiary/step 4 hearing may be closed in part or
in its entirety when the proceeding involves discussion about a
state employee's character, professional competence, or physical
or mental health according to Subsection 52-4-205(1)(a) of the
Open and Public Meetings statute.

(2)  Sealing Evidence.  The administrator or the CSRO
hearing officer may seal the record when appropriate according
to Subsection 67-19a-406(4)(c).

(3)  Media Presence.  All hearings at the jurisdictionaland
evidentiary/step 4 level are open to the media, unless closed
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pursuant to R137-1-20(1) above.  However, television cameras
are not permitted at the evidentiary/step 4 proceeding.

(4)  Distribution of Decisions.  Once the grievance process,
including all administrative appeals, has been completed and if
the agency's decision was sustained, the administrator may
provide copies of legal decisions, orders, and rulings to the
public upon request.  Portions of or entire legal decisions and
orders may be withheld if deemed to be legally privileged or
protected under the state's Government Records Access and
Management Act (GRAMA), or if the record is sealed according
to the Open and Public Meetings statute.

R137-1-21.  The Evidentiary/Step 4 Adjudicatory
Procedures.

(1)  Authority of the CSRO Hearing Officer/Presiding
Officer.  The CSRO hearing officer/presiding officer is
authorized to:

(a)  serve as the presiding officer at evidentiary/step 4
hearings as set forth at Subsection 63G-4-103(1)(h)(i) of the
UAPA;

(b)  maintain order, ensure the development of a clear and
complete record, rule upon offers of proof, receive relevant
evidence, and assign the burden of proof according to
Subsection 67-19a-406(2);

(c)  set reasonable limits on repetitive and cumulative
testimony and sequester any witness whose later testimony
might be colored by the testimony of another witness or any
person whose presence might have a chilling effect on another
testifying witness;

(d)  rule on any motions, discovery requests, exhibit lists,
witness lists and proposed findings;

(e)  require the filing of memoranda of law and the
presentation of oral argument with respect to any question of
law;

(f)  compel testimony and order the production of evidence
and the appearance of witnesses;

(g)  admit evidence that has reasonable and probative
value; and

(h)  reopen the evidentiary record.
(2)  Conduct of Hearings.  A hearing shall be confined to

those issues related to the subject matter presented in the
original grievance statement.

(a)  An evidentiary proceeding may not be allowed to
develop into a general inquiry into the policies and operations
of an agency.

(b)  An evidentiary proceeding is intended solely to receive
evidence that either refutes or substantiates specific claims or
charges.  A proceeding may not be used as an occasion for
irresponsible accusations, general attacks upon the character or
conduct of the employing agency, agency management, or other
employees.  A hearing may not be used as a forum for making
derogatory assertions having no bearing on the claims or
specific matters under review.

(3)  Evidentiary/Step 4 Hearing.  An evidentiary/step 4
hearing shall be a hearing on the record according to
Subsections 67-19a-406(1) and (2), held de novo, with both
parties being granted full administrative process as follows:

(a)  The CSRO hearing officer shall first make factual
findings based solely on the evidence presented at the hearing
without deference to any prior factual findings of the agency.
The CSRO hearing officer shall then determine whether:

(i)  the factual findings made from the evidentiary/step 4
hearing support with substantial evidence the allegations made
by the agency or the appointing authority, and

(ii)  the agency has correctly applied relevant policies,
rules, and statutes.

(b)  When the CSRO hearing officer determines in
accordance with the procedures set forth above that the
evidentiary/step 4  factual findings support the allegations of the

agency or the appointing authority, then the CSRO hearing
officer must determine whether the agency's decision, including
any disciplinary sanctions imposed, is excessive,
disproportionate or otherwise constitutes an abuse of discretion.
In making this latter determination, the CSRO hearing officer
shall give deference to the decision of the agency or the
appointing authority.  If the CSRO hearing officer determines
that the agency's penalty is excessive, disproportionate or
constitutes an abuse of discretion, the CSRO hearing officer
shall determine the appropriate remedy.

(4)  Discretion.  Upon commencement, the CSRO hearing
officer shall announce that the hearing is convened and is being
held on the record.  The CSRO hearing officer shall note
appearances for the record and note the party having the burden
of moving forward first.

(5)  Closing the Record.  After all testimony, documentary
evidence, and arguments have been presented, the CSRO
hearing officer shall close the record and terminate the
proceeding, unless one or both parties agree to submit a
posthearing brief or memoranda of law within a specified time.

(6)  Posthearing Briefs.  When posthearing briefs or
memoranda of law are scheduled to be submitted, the record
shall remain open until the briefs or memoranda are exchanged
and received by the CSRO hearing officer and incorporated into
the record, or until the time to receive these submissions has
expired.  After receipt of posthearing documents, or upon the
expiration of the time to receive posthearing documents, the
case is then taken under advisement, and the period commences
for the issuance of the written decision.

(7)  Findings of Fact, Conclusions of Law.
Notwithstanding R137-1-21(1)(h) above, following the closing
of the record, the CSRO hearing officer shall write a decision
containing findings of fact and conclusions of law according to
Section 67-19a-406 and Section 63G-4-208 of the UAPA,
which is incorporated by reference.  When the CSRO hearing
officer's decision and order is filed with the administrator it then
becomes the decision and order of the evidentiary/step 4
hearing.

(8)  Distribution of Decisions.  The administrator shall
distribute copies of the evidentiary/step 4 decision and order to
the persons, parties and representatives of record.

(9)  Past Work Record.  In those proceedings where a
disciplinary penalty is at issue, the past employment record of
the employee is relevant for purposes of either mitigating or
sustaining the penalty when substantial evidence supports an
agency's allegations.

(10)  Compliance and Enforcement.  State agencies,
department heads, division directors and officials are expected
to comply with decisions and orders issued by the CSRO
hearing officer.  Enforcement measures available to the CSRO
include:

(a)  petitioning the governor, who may remove his
appointed state officers with or without cause, and with respect
to those who can only be removed for cause, refusal to obey a
lawful order may constitute sufficient cause for removal;

(b)  a mandamus order to compel the official to obey the
order;

(c)  the charge of a Class A misdemeanor according to
Section 67-19-29; and

(d)  seeking enforcement of a legal decision, order or ruling
through civil enforcement in the district court according to
Subsection 63G-4-501(1) of the UAPA which is incorporated by
reference.

(11)  Rehearings.  Rehearings are not permitted.
(12)  Reconsideration.
(a)  Section 63G-4-302 of the UAPA is incorporated by

reference within this rule, and requests for reconsideration of an
evidentiary/step 4 decision will be conducted in accordance
with that section, except for the time period which is stated
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below.
(b)  The written reconsideration request must contain

specific reasons why a reconsideration is warranted with respect
to the factual findings and legal conclusions of the
evidentiary/step 4 decision.  The same CSRO hearing officer
shall decide the propriety of a reconsideration.  A request for
reconsideration is filed with the administrator.  To be timely the
written request for reconsideration shall be filed within ten
working days upon receipt of the evidentiary/step 5 decision
according to the time period at Subsection 67-19a-407(1)(a)(i),
not Section 63G-4-302.

(13)  Appeal to the Utah Court of Appeals.  To appeal to
the Utah Court of Appeals, a party must file with the court
within 30 calendar days from the date of issuance of the
evidentiary/step 4 decision and final agency action according to
Sections 63G-4-401 and 63-4-4-3 of the UAPA, which are
incorporated by reference.  The dates of mailing, postmarking
and receipt are not applicable to filing with the court.

(14)  Transcript Fee.  The party petitioning the Utah Court
of Appeals for a review must bear all costs of transcript
production for the evidentiary/step 4 decision.  The CSRO may
not share any cost for a transcript or transcription of the
evidentiary/step 4 hearing.

R137-1-22.  Declaratory Orders.
This rule provides a procedure for the submission and

review of requests for and disposition of declaratory rulings
pertaining to the applicability of statutes, administrative rules,
and orders either governing or issued by the administrator, the
previous Career Service Review Board or a CSRO hearing
officer.  Section 63G-4-503 of the UAPA is incorporated by
reference.

(1)  Applicability.  The applicability of a declaratory order
refers to the determination of whether a statute, rule, or order
should be applied, and if so, how the law should be applied to
the facts.

(2)  Petition Procedure.  Any person or agency with proper
standing may petition for a declaratory ruling.

(a)  The petition must be addressed and delivered to the
CSRO.

(b)  The petition shall be date-stamped upon receipt in the
CSRO.

(3)  Petition Form.  The petition shall:
(a)  be clearly designated as a request for a declaratory

order;
(b)  identify the statute, rule, decision or order to be

reviewed;
(c)  describe the circumstances in which applicability is to

be reviewed;
(d)  describe the reason or need for the applicability

review;
(e)  include an address and telephone number where the

petitioner can be reached during regular work days; and
(f)  be signed by the petitioner.
(4)  Petition Review and Disposition.  As appropriate the

administrator:
(a)  shall review and consider the petition;
(b)  shall prepare a declaratory ruling, stating:
(i)  the applicability or nonapplicability of the statute, rule,

or order at issue;
(ii)  the reasons for the applicability or nonapplicability of

the statute, rule, decision or order; and
(iii)  any requirements imposed on a petitioning person or

agency, or any other person according to the ruling; and
(c)  may:
(i)  interview the petitioner or the agency representative;
(ii)  hold a public hearing on the petition;
(iii)  consult with legal counsel or the Attorney General; or
(iv)  take any action that the administrator deems necessary

to provide the petition with an adequate review and due
consideration.

(5)  Time Period and Issuance.  The administrator shall
prepare the declaratory ruling without unnecessary delay.  The
CSRO shall issue a copy of the ruling to the petitioner by
depositing it with the U.S. Postal Service, postage prepaid, or by
depositing it with State Mail and Distribution Services, by
faxing it or E-mailing it, as appropriate.  In the event of a
necessary delay, the CSRO must issue a notice of progress to
the petitioner within 30 days of receipt of the petition.

(6)  Records.  The CSRO shall retain the petition and the
original of the declaratory ruling in its records.

(7)  Statutory Construction.  Questions requiring the
construction of statutory provisions may be submitted to the
Attorney General for a formal or informal letter opinion.

(8)  Refusal.  The administrator may refuse to issue a
declaratory order if the question in issue is one that is being
contested in a case currently before the CSRO.

KEY:  grievance procedures
July 1, 2010 34A-5-106
Notice of Continuation August 4, 2006 67-19-16

67-19-30
67-19-31
67-19-32

67-19a et seq.
63G-4 et seq.
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R137.  Career Service Review Office, Administration.
R137-2.  Government Records Access and Management Act.
R137-2-1.  Purpose.

The purpose of this rule is to provide procedures for access
to government records of the Career Service Review Office.

R137-2-2.  Authority.
The authority for this rule is found in Sections 63G-2-204

of the Government Records Access and Management Act
(GRAMA) and 63A-12-104 of the Utah Administrative Services
Code.

R137-2-3.  Definitions.
A.  "Administrator" means the Administrator of the Career

Service Review Office as set forth at Sections 67-19a-101(1)
and 67-19a-204.

B.  "CSRO" means the Career Service Review Office.
C.  "GRAMA" means the Government Records Access and

Management Act as enacted by the 1992 Utah Legislature,
Sections 63G-2-101 through 901, Utah Code Annotated.

D.  "Records Officer" means the individual responsible to
fulfill Section 63G-2-103(25) of the GRAMA.

R137-2-4.  Records Officer.
A.  The records officer for the CSRO shall be the

administrative assistant.
B.  The records officer shall review and respond to requests

for access to CSRO records, according to Section 63A-12-103.

R137-2-5.  Requests for Access.
A.  Requests for access to CSRO records shall be in writing

and must include the requester's name, mailing address, daytime
telephone number if available, and a brief but reasonably
specific description of the records being requested.  A records
access form may be obtained from the CSRO upon request, but
this form is not required in order to petition for access to CSRO
records.

B.  Requests should be directed to the Records Officer,
Career Service Review Office, 1120 State Office Building, Salt
Lake City, UT 84114.

C.  The CSRO is not required to respond to requests
submitted to the wrong person, agency or location within the
time limits set by the GRAMA.

R137-2-6.  Fees.
A.  Reasonable fees may be charged for copies of records

provided upon request.  Fees for photocopying may be charged
as authorized by Section 63G-2-203.  A fee schedule may be
obtained from the CSRO by telephoning 801-538-3048 or by
making a personal inquiry at the office during regular business
hours.

B.  The CSRO may require payment of past fees and future
fees before beginning to process a request if fees are expected
to exceed $50.00, or if the requester has not paid fees from
previous requests.

R137-2-7.  Waiver of Fees.
Fees for duplication and compilation of a record may be

waived under certain circumstances described in Section 63G-2-
203(4).  Requests for application of a waiver of a fee may be
made to the CSRO records officer.

R137-2-8.  Requests to Amend a Record.
A.  An individual may contest the accuracy or

completeness of a document pertaining to the requester,
pursuant to Section 63G-2-603.  Requests to amend a record
shall be processed as informal adjudications under the Utah
Administrative Procedures Act.  All requests to amend a record
must include the requester's name, mailing address, daytime

telephone number if available, and a brief but reasonably
specific description of the record to be amended.

B.  Adjudicative proceedings concerning requests to amend
a record or records under the GRAMA shall be informal
adjudicative proceedings and shall comply with Section 63G-2-
401 et seq.

R137-2-9.  Time Periods under GRAMA.
The provisions of Rule 6 of the Utah Rules of Civil

Procedure shall apply to calculate time periods specified in
GRAMA.

R137-2-10.  Appeal of Agency Decision.
A.  If a requester is dissatisfied with the CSRO's initial

decision, the requester may appeal that decision to the CSRO
administrator under the procedures of Section 63G-2-401 et seq.

B.  A person may contest the accuracy or completeness of
a document pertaining to that individual according to Section
63G-2-603.  The initial request must be made to the CSRO
administrative assistant.  An appeal from the CSRO
administrative assistant's decision may be made to the CSRO
administrator under the procedures of Section 63G-2-603.

C.  Appeals of requests to amend a record shall be informal
adjudications under the Utah Administrative Procedures Act.

R137-2-11.  Request for Access for Research Purposes.
Access to private or controlled records for research

purposes is allowed by GRAMA under Section 63G-2-202(8).
Requests for access to such records for research purposes may
be made directly to the CSRO records officer.

KEY:  public records, records access
July 1, 2010 63G-2-101 through 63G-2-901

63A-12-103 through 63A-12-104
 67-19a-203(8)
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R156.  Commerce, Occupational and Professional Licensing.
R156-15.  Health Facility Administrator Act Rule.
R156-15-101.  Title.

This rule is known as the "Health Facility Administrator
Act Rule".

R156-15-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 15,

as used in this rule:
(1)  "Administrator in training (AIT)" means an individual

who is participating in a preceptorship with a licensed health
facility administrator.

(2)  "Board" means the Health Care Administrators Board.
(3)  "Distance learning" means acquiring qualified

professional education as referenced in Subsection R156-15-
309(2) using technologies and other forms of learning, including
internet, audio/visual recordings, mail or other correspondence.

(4)  "General administration" as used in the definition of
"administrator", Subsection 58-15-2(1), means that the
administrator is responsible for operation of the health facility
in accordance with all applicable laws regardless of whether the
administrator is present full or part time in the facility or
whether the administrator maintains an office inside or outside
of the facility.

(5)  "General supervision" means general supervision as
defined in Subsection R156-1-102a(4)(c).

(6)  "Nursing home administrator" means a health facility
administrator.

(7)  "Preceptor" means a licensed health facility
administrator who is responsible for the supervision and training
of an AIT.

(8)  "Preceptorship" means a formal training program
approved by the division in collaboration with the board for an
administrator in training (AIT), under the supervision of an
approved licensed health facility administrator. The program is
conducted in a licensed health facility.

(9)  "Qualifying experience" means at least 8,000 hours of
employment in a licensed health facility including hours in a
supervisory role as referenced in Section R156-15-302c.

R156-15-103.  Authority - Purpose.
This rule is adopted by the division under the authority of

Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 15.

R156-15-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-15-302a.  Qualifications for Licensure - Application
Requirements.

In accordance with Subsections 58-1-203(1)(b) and 58-1-
301(3), the application requirements for licensure in Section 58-
15-4 are defined, clarified, or established as follows:

(1)  Complete an approved AIT preceptorship consisting of
a minimum of 1,000 hours.

(2)  Meet either the education requirement in Section
R156-15-302b or the experience requirement in Section R156-
15-302c.

R156-15-302b.  Qualifications for Licensure - Education
Requirements.

In accordance with Subsections 58-1-203(1)(b) and 58-1-
301(3), the education requirement for licensure in Subsection
58-15-4(2) is defined, clarified, or established as follows:

(1)  The applicant shall graduate from an accredited
university or college with a minimum of a baccalaureate degree.

(2)  Up to 500 hours spent in an internship, practicum, or
outside study program associated with a bachelor's degree in

health facility administration or health care administration may
be included as part of an approved AIT preceptorship as
outlined in Section R156-15-307.

R156-15-302c.  Qualifications for Licensure - Experience
Requirements.

In accordance with Subsection 58-1-203(1)(b) and 58-1-
301(3), the experience requirement for licensure in Subsection
58-15-4(2) are defined, clarified, or established as follows:

(1)  The applicant shall complete at least 8,000 hours of
qualifying experience approved by the division in collaboration
with the board.

(2)  At least 4,000 hours of the qualifying experience shall
be in a supervisory role.

(3)  Subsection (1) may include up to 500 hours of an
approved AIT preceptorship as outlined in Section R156-15-
307, and if in a supervisory role may be included as part of
Subsection (2).

R156-15-302d.  Qualifications for Licensure - Examination
Requirements.

In accordance with Subsections 58-1-203(1)(b) and 58-1-
301(3), the examination requirement for licensure in Subsection
58-15-4(4) is defined, clarified, or established as follows:

(1)  The National Association of Boards of Examiners for
Nursing Home Administrators (NAB) examination is the
qualifying examination required for licensure as a health facility
administrator.

(2)  The passing score on the NAB examination shall be a
minimum scale score of 113.

R156-15-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 15 is established by rule in
Section R156-1-308a(1).

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-15-307.  AIT Preceptorship.
(1)  A preceptor shall be allowed to supervise no more than

two AIT preceptees at a time.
(2)  In order to be approved as a preceptor, the health

facility administrator shall:
(a)  have been licensed for three years;
(b)  be currently licensed and in good standing in Utah; and
(c)  be currently working in a licensed health facility.
(3)  The AIT preceptee shall at all times be under the

general supervision of the preceptor.
(4)  The AIT preceptee may work in the facility either full

or part time while completing the preceptorship requirements.
Credit received for an AIT preceptorship training shall be
earned only for duties related to AIT preceptorship training as
set forth under Subsection (5).

(5)  An approved AIT preceptorship shall include the
following:

(a)  Patient care including:
(i)  health maintenance;
(ii)  social and psychological needs;
(iii)  food service program;
(iv)  medical care;
(v)  recreational and therapeutic recreational activities;
(vi)  medical records;
(vii)  pharmaceutical program; and
(viii)  rehabilitation program;
(b)  Personnel management including:
(i)  grievance procedures;
(ii)  performance evaluation system;
(iii)  job descriptions/performance standards;
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(iv)  interview and hiring procedures;
(v)  training program;
(vi)  personnel policies and procedures; and
(vii)  employee health and safety program;
(c)  Financial management including:
(i)  developing a budget;
(ii)  financial planning
(iii)  cash management system; and
(iv)  establishing accurate financial records;
(d)  Marketing and public relations including
(i)  planning and implementing a public relations program;

and
(ii)  planning and implementing an effective marketing

program;
(e)  Physical resource management including:
(i)  ground and codes, building maintenance;
(ii)  sanitation and housekeeping procedures;
(iii)  compliance with fire life safety codes;
(iv) security; and
(v)  fire and disaster plan;
(f)  Laws and regulatory codes including:
(i)  knowledge of Medicaid and Medicare;
(ii)  labor laws;
(iii)  knowledge of building, fire and life safety codes;
(iv)  OSHA/UOSHA;
(v)  Bureau of Health Facility Licensure Law and Rule;
(vi)  licensing and certification/professional licensing

boards;
(vii)  Health Facility Administrator Law and Rule;
(viii)  tax laws; and
(ix)  establishing or working with a governing board.

R156-15-308.  License By Endorsement.
A license may be granted to an applicant who is currently

a licensed health facility administrator in good standing in
another state in accordance with Section 58-1-302.

R156-15-309.  Continuing Education.
(1)  In accordance with Subsections 58-1-203(1)(g) and 58-

1-308(3)(b), there is created a continuing professional education
requirement as a condition for renewal or reinstatement of
licenses under Title 58, Chapter 15.

(2)  During each two year period commencing on June 1 of
each odd numbered year, a licensee shall be required to
complete not less than 40 hours of qualified professional
education directly related to the licensee's professional practice,
of which no more than 10 hours shall be distance learning.

(3)  The required number of hours of qualified professional
education for an individual who first becomes licensed during
the two year period shall be decreased in a pro-rata amount
equal to any part of that two year period preceding the date on
which that individual first became licensed.

(4)  Qualified professional education under this section
shall:

(a)  have an identifiable clear statement of purpose and
defined objective for the educational program directly related to
the practice of a health facility administrator;

(b)  be relevant to the licensee's professional practice;
(c)  be presented in a competent, well organized, and

sequential manner consistent with the stated purpose and
objective of the program;

(d)  be prepared and presented by individuals who are
qualified by education, training and experience; and

(e)  have associated with it a competent method of
registration of individuals who actually completed the
professional education program and records of that registration
and completion are available for review.

(5)  Education obtained from an accredited university or
college in pursuit of an advanced degree may qualify as

continuing education.
(6)  A licensee shall be responsible for maintaining

competent records of completed qualified professional
education for a period of four years after close of the two year
period to which the records pertain.  It is the responsibility of
the licensee to maintain such information with respect to
qualified professional education to demonstrate it meets the
requirements under this section.

(7)  Waiver from or an extension of time to complete
continuing education shall be in accordance with Section R156-
1-308d.  A licensee who receives a waiver or extension may be
excused from the requirement for a period of up to three years.

KEY:  licensing, health facility administrators
June 7, 2010 58-1-106(1)
Notice of Continuation November 30, 2006 58-1-202(1)

58-15-3(3)
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R156.  Commerce, Occupational and Professional Licensing.
R156-24b.  Physical Therapy Practice Act Rule.
R156-24b-101.  Title.

This rule is known as the "Physical Therapy Practice Act
Rule".

R156-24b-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

24b, as used in Title 58, Chapters 1 and 24b or this rule:
(1)  "A recognized accreditation agency", as used in

Subsections 58-24b-302(1)(c) and (2)(c), means a college or
university:

(a)  accredited by CAPTE; or
(b)  a foreign education program which is equivalent to a

CAPTE accredited program as determined by FSBPT's Foreign
Credentialing Commission on Physical Therapy.

(2)  "Credential evaluation", as used in Subsections R156-
24b-302a(2) and (3), means the appropriate Course Work Tool
(CWT) adopted by the Federation of State Boards of Physical
Therapy.  The appropriate CWT means the CWT in place at the
time the foreign educated physical therapist or physical therapist
assistant graduated from the physical therapy program.

(3)  "CAPTE" means Commission on Accreditation in
Physical Therapy Education.

(4)  "FSBPT" means the Federation of State Licensing
Boards of Physical Therapy.

(5)  "Joint mobilization", as used in Subsection 58-24b-
102(14)(d), means passive and active movements of the joints
of a patient, including the spine, to increase the mobility of joint
systems; but, does not include specific vertebral adjustment and
manipulation of the articulation of the spine by those methods
or techniques which are generally recognized as the classic
practice of chiropractic.

(6)  "Routine assistance", as used in Subsections 58-24b-
102(10) and 58-24b-401(3)(b) means:

(a)  engaging in assembly and disassembly, maintenance
and transportation, preparation and all other operational
activities relevant to equipment and accessories necessary for
treatment; and

(b)  providing only that type of elementary and direct
patient care which the patient and family members could
reasonably be expected to learn and perform.

(7)  "Supportive personnel", as used in Subsection R156-
24b-503(1), means a physical therapist assistant or a physical
therapy aide and does not include a student in a physical
therapist or physical therapist assistant program.

(8)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 24b, is further defined, in accordance with
Subsection 58-1-203(1)(e), in Section R156-24b-502.

R156-24b-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 24b.

R156-24b-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-24b-302a.  Qualifications for Licensure - Education
Requirements.

(1)  In accordance with Subsection 58-24b-302(1)(c), the
accredited school of physical therapy for a physical therapist
shall be accredited by CAPTE at the time of graduation.

(2)  In accordance with Subsection 58-24b-302(3), an
applicant for licensure as a physical therapist who is educated
outside the United States whose degree was not accredited by
CAPTE shall document that the applicant's education is equal to
a CAPTE accredited degree by submitting to the Division a

credential evaluation from the Foreign Credentialing
Commission on Physical Therapy.  Only educational
deficiencies in pre-professional subject areas may be corrected
by completing college level credits in the deficient areas or by
passing the College Level Examination Program (CLEP)
demonstrating proficiency in the deficient areas.  Pre-
professional subject areas include the following:

(a)  humanities;
(b)  social sciences;
(c)  liberal arts;
(d)  physical sciences;
(e)  biological sciences;
(f)  behavioral sciences;
(g)  mathematics; or
(h)  advanced first aid for health care workers.
(3)  In accordance with Subsection 58-24b-302(2), a

physical therapist assistant shall complete one of the following
CAPTE accredited physical therapy education programs:

(a)  an associates, bachelors, or masters program; or
(b)  in accordance with Section 58-1-302, an applicant for

a license as a physical therapist assistant who has been licensed
in a foreign country whose degree was not accredited by
CAPTE shall document that the applicant's education is
substantially equivalent to a CAPTE accredited degree by
submitting to the Division a credential evaluation from the
Foreign Credentialing Commission on Physical Therapy.  Only
educational deficiencies in pre-professional subject areas may
be corrected by completing college level credits in the deficient
areas or by passing the College Level Examination Program
(CLEP) demonstrating proficiency in the deficient areas.  Pre-
professional subject areas include the following:

(a)  humanities;
(b)  social sciences;
(c)  liberal arts;
(d)  physical sciences;
(e)  biological sciences;
(f)  behavioral sciences;
(g)  mathematics; or
(h)  advanced first aid for health care workers.

R156-24b-302b.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Subsections 58-24b-302(1)(e),
(2)(e) and (3)(e), each applicant for licensure as a physical
therapist or physical therapist assistant shall pass the FSBPT's
National Physical Therapy Examination with a passing score as
established by the FSBPT.

(2)  In accordance with Section 58-1-309 and Subsections
58-24b-302(1)(d), (2)(d) and (3)(d), each applicant for licensure
as a physical therapist or physical therapist assistant, including
endorsement applicants, shall pass all questions on the open
book, take home Utah Physical Therapy Law and Rule
Examination.

(3)  An applicant for licensure as a physical therapist or a
physical therapist assistant must have completed the education
requirements set forth in Section R156-24b-302, or be enrolled
in the final semester of a CAPTE accredited program, in order
to be eligible to sit for the examination required for Utah
licensure as set forth in Subsection (1) above.

R156-24b-303a.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 24b is established by rule in
Section R156-1-308a.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-24b-303b.  Continuing Education.
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(1)  Required Hours.  In accordance with Subsection 58-
24b-303(2), during each two year renewal cycle commencing on
June 1 of each odd numbered year:

(a)  A physical therapist shall be required to complete not
fewer than 40 contact hours of continuing education of which a
minimum of three contact hours must be completed in
ethics/law.

(b)  A physical therapist assistant shall be required to
complete not fewer than 20 contact hours of continuing
education of which a minimum of three contact hours must be
completed in ethics/law.

(c)  Examples of subjects to be covered in an ethics/law
course for physical therapists and physical therapist assistants
include one or more of the following:

(i)  patient/physical therapist relationships;
(ii)  confidentiality;
(iii)  documentation;
(iv)  charging and coding;
(v)  compliance with state and/or federal laws that impact

the practice of physical therapy; and
(vi)  any subject addressed in the American Physical

Therapy Association Code of Ethics or Guide for Professional
Conduct.

(d)  The required number of contact hours of continuing
education for an individual who first becomes licensed during
the two year renewal cycle shall be decreased in a pro-rata
amount.

(e)  The Division may defer or waive the continuing
education requirements as provided in Section R156-1-308d.

(2)  A continuing education course shall meet the following
standards:

(a)  Time.  Each contact hour of continuing education
course credit shall consist of not fewer than 50 minutes of
education.  Licensees shall only receive credit for lecturing or
instructing the same course up to two times.  Licensees shall
receive one contact hour of continuing education for every two
hours of time spent:

(i)  lecturing or instructing a course;
(ii)  in a post-professional doctorate or transitional

doctorate program; or
(iii)  in a post-professional clinical residency or fellowship

approved by the American Physical Therapy Association.
(b)  Course Content and Type.  The course shall be

presented in a competent, well organized, and sequential manner
consistent with the stated purpose and objective of the course.

(i)  The content of the course shall be relevant to the
practice of physical therapy and shall be completed in the form
of any of the following course types:

(A)  department in-service;
(B)  seminar;
(C)  lecture;
(D)  conference;
(E)  training session;
(F)  webinar;
(G)  internet course;
(H)  distance learning course;
(I)  journal club;
(J)  authoring of an article or textbook publication;
(K)  poster platform presentation;
(L)  specialty certification through the American Board of

Physical Therapy Specialties;
(M)  post-professional clinical residency or fellowship

approved by the American Physical Therapy Association;
(N)  post-professional doctorate from a CAPTE accredited

program;
(O)  lecturing or instructing a continuing education course;

or
(P)  study of a scholarly peer-reviewed journal article.
(ii)  The following limits apply to the number of contact

hours recognized in the following course types during a two
year license renewal cycle:

(A)  a maximum of 40 contact hours for initial specialty
certification through the American Board of Physical Therapy
Specialties (ABPTS);

(B)  a maximum of 40 contact hours for hours spent in a
post-professional doctorate or transitional doctorate CAPTE
accredited program;

(C)  a maximum of 40 contact hours for hours spent in a
post-professional clinical residency or fellowship approved by
the American Physical Therapy Association;

(D)  a maximum of half of the number of contact hours
required for renewal for lecturing or instructing in continuing
education courses meeting these requirements;

(E)  a maximum of half of the number of contact hours
required for renewal for online or distance learning courses that
include examination and issuance of a completion certificate;

(F)  a maximum of 12 contact hours for authoring a
published, peer-reviewed article;

(G)  a maximum of 12 contact hours for authoring a
textbook chapter;

(H)  a maximum of ten contact hours for personal or group
study of a scholarly peer-reviewed journal article;

(I)  a maximum of six contact hours for authoring a non-
peer reviewed article or abstract of published literature or book
review; and

(J)  a maximum of six contact hours for authoring a poster
or platform presentation.

(c)  Provider or Sponsor.  The course shall be approved by,
conducted by, or under the sponsorship of one of the following:

(i)  a recognized accredited college or university;
(ii)  a state or federal agency;
(iii)  a professional association, organization, or facility

involved in the practice of physical therapy; or
(iv)  a commercial continuing education provider providing

a course related to the practice of physical therapy.
(d)  Objectives.  The learning objectives of the course shall

be clearly stated in course material.
(f)  Faculty.  The course shall be prepared and presented by

individuals who are qualified by education, training, and
experience.

(g)  Documentation.  Each licensee shall maintain adequate
documentation as proof of compliance with this Section, such
as a certificate of completion, school transcript, course
description, or other course materials.  The licensee shall retain
this proof for a period of three years after the end of the renewal
cycle for which the continuing education is due.

(i)  At a minimum, the documentation shall contain the
following:

(A)  the date of the course;
(B)  the name of the course provider;
(C)  the name of the instructor;
(D)  the course title;
(E)  the number of contact hours of continuing education

credit; and
(F)  the course objectives.
(ii)  If the course is self-directed, such as personal or group

study or authoring of a scholarly peer-reviewed journal article,
the documentation shall contain the following:

(A)  the dates of study or research;
(B)  the title of the article, textbook chapter, poster, or

platform presentation;
(C)  an abstract of the article, textbook chapter, poster, or

platform presentation;
(D)  the number of contact hours of continuing education

credit; and
(E)  the objectives of the self-study course.
(6)  Extra Hours of Continuing Education.  If a licensee

completes more than the required number of contact hours of
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continuing education during the two-year renewal cycle
specified in Subsection (1), up to ten contact hours of the excess
may be carried over to the next two year renewal cycle.  No
education received prior to a license being granted may be
carried forward to apply towards the continuing education
required after the license is granted.

R156-24b-502.  Unprofessional Conduct.
Unprofessional conduct includes:
(1)  violating, as a physical therapist, any provision of the

American Physical Therapy Association's Code of Ethics, last
amended June 2000, which is hereby adopted and incorporated
by reference;

(2)  violating, as a physical therapist, any provision of the
American Physical Therapy Association's Guide for
Professional Conduct, last amended January 2004, which is
hereby adopted and incorporated by reference;

(3)  not providing supervision, as a physical therapist, as
set forth in Section R156-24b-503;

(4)  violating, as a physical therapist assistant, any
provision of the American Physical Therapy Association's
Standards of Ethical Conduct for the Physical Therapist
Assistant, last amended June 2000, which is hereby adopted and
incorporated by reference; and

(5)  violating, as a physical therapist assistant, any
provision of the American Physical Therapy Association's
Guide for Conduct of the Physical Therapist Assistant, last
amended February 2004, which is hereby adopted and
incorporated by reference.

R156-24b-503.  Physical Therapist Supervisory Authority
and Responsibility.

In accordance with Section 58-24b-404, a physical
therapist's supervision of a physical therapist assistant or a
physical therapy aide shall meet the following conditions:

(1)  a full-time equivalent physical therapist can supervise
no more than three full-time equivalent supportive personnel
unless approved by the board and Division; and

(2)  a physical therapist shall provide treatment to a patient
at least every tenth treatment day but no longer than 30 days
from the day of the physical therapist's last treatment day,
whichever is less.

KEY:  licensing, physical therapy, physical therapist,
physical therapist assistant
June 21, 2010 58-24b-101
Notice of Continuation January 30, 2007 58-1-106(1)(a)

58-1-202(1)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-37.  Utah Controlled Substances Act Rule.
R156-37-101.  Title.

This rule is known as the "Utah Controlled Substances Act
Rule."

R156-37-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 37,

as used in Title 58, Chapters 1 and 37, or this rule:
(1)  "DEA" means the Drug Enforcement Administration

of the United States Department of Justice.
(2)  "NABP" means the National Association of Boards of

Pharmacy.
(3)  "Principle place of business or professional practice",

as used in Subsection 58-37-6(2)(e), means any location where
controlled substances are received or stored.

(4)  "Schedule II controlled stimulant" means any material,
compound, mixture or preparation listed in Subsection 58-37-
4(2)(b)(iii).

(5)  "Unprofessional conduct", as defined in Title 58 is
further defined in accordance with Subsections 58-1-203(1)(e)
and 58-37-6(1)(a), in Section R156-37-502.

R156-37-103.  Purpose - Authority.
This rule is adopted by the Division under the authority of

Subsections 58-1-106(1)(a) and 58-37-6(1)(a) to enable the
Division to administer Title 58, Chapter 37.

R156-37-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-37-301.  License Classifications - Restrictions.
(1)  Consistent with the provisions of law, the Division

may issue a controlled substance license to manufacture,
produce, distribute, dispense, prescribe, obtain, administer,
analyze, or conduct research with controlled substances in
Schedules I, II, III, IV, or V to qualified persons.  Licenses shall
be issued to qualified persons in the following categories:

(a)  pharmacist;
(b)  optometrist;
(c)  podiatric physician;
(d)  dentist;
(e)  osteopathic physician and surgeon;
(f)  physician and surgeon;
(g)  physician assistant;
(h)  veterinarian;
(i)  advanced practice registered nurse or advanced practice

registered nurse-certified registered nurse anesthetist;
(j)  certified nurse midwife;
(k)  naturopathic physician;
(l)  Class A pharmacy-retail operations located in Utah;
(m)  Class B pharmacy located in Utah providing services

to a target population unique to the needs of the healthcare
services required by the patient, including:

(i)  closed door;
(ii)  hospital clinic pharmacy;
(iii)  methadone clinics;
(iv)  nuclear;
(v)  branch;
(vi)  hospice facility pharmacy;
(vii)  veterinarian pharmaceutical facility;
(viii)  pharmaceutical administration facility; and
(ix)  sterile product preparation facility.
(n)  Class C pharmacy located in Utah engaged in:
(i)  manufacturing;
(ii)  producing;
(iii)  wholesaling; and
(iv)  distributing.

(o)  Class D Out-of-state mail order pharmacies.
(p)  Class E pharmacy including:
(i)  medical gases providers; and
(ii)  analytical laboratories.
(q)  Utah Department of Corrections for the conduct of

execution by the administration of lethal injection under its
statutory authority and in accordance with its policies and
procedures.

(2)  A license may be restricted to the extent determined by
the Division, in collaboration with appropriate licensing boards,
that a restriction is necessary to protect the public health, safety
or welfare, or the welfare of the licensee.  A person receiving a
restricted license shall manufacture, produce, obtain, distribute,
dispense, prescribe, administer, analyze, or conduct research
with controlled substances only to the extent of the terms and
conditions under which the restricted license is issued by the
Division.

R156-37-302.  Qualifications for Licensure - Application
Requirements.

(1)  An applicant for a controlled substance license shall:
(a)  submit an application in a form as prescribed by the

Division; and
(b)  shall pay the required fee as established by the

Division under the provisions of Section 63J-1-504.
(2)  Any person seeking a controlled substance license

shall:
(a)  be currently licensed by the state in the appropriate

professional license classification as listed in R156-37-301 and
shall maintain that license classification as current at all times
while holding a controlled substance license; or

(b)  be engaged in the following activities which require
the administration of a controlled substance but do not require
licensure under Subsection (a):

(i)  animal capture for transport or relocation as an
employee or under contract with a state or federal government
agency; or

(ii)  other activity approved by the Division in
collaboration with the appropriate board.

(3)  The Division and the reviewing board may request
from the applicant information which is reasonable and
necessary to permit an evaluation of the applicant's:

(a)  qualifications to engage in practice with controlled
substances; and

(b)  the public interest in the issuance of a controlled
substance license to the applicant.

(4)  To determine if an applicant is qualified for licensure,
the Division may assign the application to a qualified and
appropriate licensing board for review and recommendation to
the Division with respect to issuance of a license.

R156-37-303.  Qualifications for Licensure - Site Inspections
- Investigations.

The Division shall have the right to conduct site
inspections, review research protocol, conduct interviews with
persons knowledgeable about the applicant, and conduct any
other investigation which is reasonable and necessary to
determine the applicant is of good moral character and qualified
to receive a controlled substance license.

R156-37-304.  Qualifications for Licensure - Examinations.
Each applicant for a controlled substance license shall be

required to pass an examination administered at the direction of
the Division on the subject of controlled substance laws.

R156-37-305.  Exemption from Licensure - Animal
Euthanasia and Law Enforcement Personnel.

In accordance with Subsection 58-37-6(2)(d), the following
persons are exempt from licensure under Title 58, Chapter 37:
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(1)  Individuals employed by an agency of the State or any
of its political subdivisions, who are specifically authorized in
writing by the state agency or the political subdivision to
possess specified controlled substances in specified reasonable
and necessary quantities for the purpose of euthanasia upon
animals, shall be exempt from having a controlled substance
license if the agency or jurisdiction employing that individual
has obtained a controlled substance license, a DEA registration
number, and uses the controlled substances according to a
written protocol in performing animal euthanasia.

(2)  Law enforcement agencies and their sworn personnel
are exempt from the licensing requirements of the Controlled
Substance Act to the extent their official duties require them to
possess controlled substances; they act within the scope of their
enforcement responsibilities; they maintain accurate records of
controlled substances which come into their possession; and
they maintain an effective audit trail.  Nothing herein shall
authorize law enforcement personnel to purchase or possess
controlled substances for administration to animals unless the
purchase or possession is in accordance with a duly issued
controlled substance license.

R156-37-401.  Grounds for Denial of License - Disciplinary
Proceedings.

Grounds for refusing to issue a license to an applicant, for
refusing to renew the license of a licensee, for revoking,
suspending, restricting, or placing on probation the license of a
licensee, for issuing a public or private reprimand to a licensee,
and for issuing a cease and desist order shall be in accordance
with Section 58-1-401.

R156-37-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  a licensee with authority to prescribe or administer

controlled substances:
(a)  prescribing or administering to himself any Schedule

II or III controlled substance which is not lawfully prescribed by
another licensed practitioner having authority to prescribe the
drug;

(b)  prescribing or administering a controlled substance for
a condition he is not licensed or competent to treat;

(2)  violating any federal or state law relating to controlled
substances;

(3)  failing to deliver to the Division all controlled
substance license certificates issued by the Division to the
Division upon an action which revokes, suspends or limits the
license;

(4)  failing to maintain controls over controlled substances
which would be considered by a prudent practitioner to be
effective against diversion, theft, or shortage of controlled
substances;

(5)  being unable to account for shortages of controlled
substances any controlled substance inventory for which the
licensee has responsibility;

(6)  knowingly prescribing, selling, giving away, or
administering, directly or indirectly, or offering to prescribe,
sell, furnish, give away, or administer any controlled substance
to a drug dependent person, as defined in Subsection 58-37-2(s),
except for legitimate medical purposes as permitted by law;

(7)  refusing to make available for inspection controlled
substance stock, inventory, and records as required under this
rule or other law regulating controlled substances and controlled
substance records;

(8)  failing to submit controlled substance prescription
information to the database manager after being notified in
writing to do so.

R156-37-601.  Access to Records, Facilities, and Inventory.
Applicants for licensure and all licensees shall make

available for inspection to any person authorized to conduct an
administrative inspection pursuant to Title 58, Chapter 37, this
rule or federal law, to the extent they exist, during regular
business hours and at other reasonable times in the event of an
emergency, their controlled substance stock or inventory,
records required under the Utah Controlled Substances Act and
this rule or under the federal controlled substance laws, and
facilities related to activities involving controlled substances.

R156-37-602.  Records.
(1)  Records of purchase, distribution, dispensing,

prescribing, and administration of controlled substances shall be
kept according to state and federal law.  Prescribing
practitioners shall keep accurate records reflecting the
examination, evaluation and treatment of all patients.  Patient
medical records shall accurately reflect the prescription or
administration of controlled substances in the treatment of the
patient, the purpose for which the controlled substance is
utilized and information upon which the diagnosis is based.
Practitioners shall keep records apart from patient records of
each controlled substance purchased, and with respect to each
controlled substance, its disposition, whether by administration
or any other means, date of disposition, to whom given and the
quantity given.

(2)  Any licensee who experiences any shortage or theft of
controlled substances shall immediately file the appropriate
forms with the Drug Enforcement Administration, with a copy
to the Division directed to the attention of the Investigation
Bureau.  He shall also report the incident to the local law
enforcement agency.

(3)  All records required by federal and state laws or rules
must be maintained by the licensee for a period of five years.
If a licensee should sell or transfer ownership of his files in any
way, those files shall be maintained separately from other
records of the new owner.

(4)  Prescription records may be maintained electronically
so long as:

(a)  the original of each prescription, including telephone
prescriptions, is maintained in a physical file and contains all of
the information required by federal and state law; and

(b)  an automated data processing system is used for the
storage and immediate retrieval of refill information for
prescription orders for controlled substances in Schedule III and
IV, in accordance with federal guidelines.

(5)  All records relating to Schedule II controlled
substances received, purchased, administered or dispensed by
the practitioner shall be maintained separately from all other
records of the pharmacy or practice.

(6)  All records relating to Schedules III, IV and V
controlled substances received, purchased, administered or
dispensed by the practitioner shall be maintained separately
from all other records of the pharmacy or practice.

R156-37-603.  Restrictions Upon the Prescription,
Dispensing and Administration of Controlled Substances.

(1)  A practitioner may prescribe or administer the
Schedule II controlled substance cocaine hydrochloride only as
a topical anesthetic for mucous membranes in surgical situations
in which it is properly indicated and as local anesthetic for the
repair of facial and pediatric lacerations when the controlled
substance is mixed and dispensed by a registered pharmacist in
the proper formulation and dosage.

(2)  A practitioner shall not prescribe or administer a
controlled substance without taking into account the drug's
potential for abuse, the possibility the drug may lead to
dependence, the possibility the patient will obtain the drug for
a nontherapeutic use or to distribute to others, and the
possibility of an illicit market for the drug.

(3)  When writing a prescription for a controlled substance,
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each prescription shall contain only one controlled substance per
prescription form and no other legend drug or prescription item
shall be included on that form.

(4)  In accordance with Subsection 58-37-6(7)(f)(v)(D),
unless the prescriber determines there is a valid medical reason
to allow an earlier dispensing date, the dispensing date of a
second or third prescription shall be no less than 30 days from
the dispensing date of the previous prescription, to allow for
receipt of the subsequent prescription before the previous
prescription runs out.

(5)  If a practitioner fails to document his intentions
relative to refills of controlled substances in Schedules III
through V on a prescription form, it shall mean no refills are
authorized.  No refill is permitted on a prescription for a
Schedule II controlled substance.

(6)  Refills of controlled substance prescriptions shall be
permitted for the period from the original date of the
prescription as follows:

(a)  Schedules III and IV for six months from the original
date of the prescription; and

(b)  Schedule V for one year from the original date of the
prescription.

(7)  No refill may be dispensed until such time has passed
since the date of the last dispensing that 80% of the medication
in the previous dispensing should have been consumed if taken
according to the prescriber's instruction.

(8)  No prescription for a controlled substance shall be
issued or dispensed without specific instructions from the
prescriber on how and when the drug is to be used.

(9)  Refills after expiration of the original prescription term
requires the issuance of a new prescription by the prescribing
practitioner.

(10)  Each prescription for a controlled substance and the
number of refills authorized shall be documented in the patient
records by the prescribing practitioner.

(11)  A practitioner shall not prescribe or administer a
Schedule II controlled stimulant for any purpose except:

(a)  the treatment of narcolepsy as confirmed by
neurological evaluation;

(b)  the treatment of abnormal behavioral syndrome,
attention deficit disorder, hyperkinetic syndrome, or related
disorders;

(c)  the treatment of drug-induced brain dysfunction;
(d)  the differential diagnostic psychiatric evaluation of

depression;
(e)  the treatment of depression shown to be refractory to

other therapeutic modalities, including pharmacologic
approaches, such as tricyclic antidepressants or MAO inhibitors;

(f)  in the terminal stages of disease, as adjunctive therapy
in the treatment of chronic severe pain or chronic severe pain
accompanied by depression;

(g)  the clinical investigation of the effects of the drugs, in
which case the practitioner shall submit to the Division a written
investigative protocol for its review and approval before the
investigation has begun.  The investigation shall be conducted
in strict compliance with the investigative protocol, and the
practitioner shall, within 60 days following the conclusion of the
investigation, submit to the Division a written report detailing
the findings and conclusions of the investigation; or

(h)  in treatment of depression associated with medical
illness after due consideration of other therapeutic modalities.

(12)  A practitioner may prescribe, dispense or administer
a Schedule II controlled stimulant when properly indicated for
any purpose listed in Subsection (11), provided that all of the
following conditions are met:

(a)  before initiating treatment utilizing a Schedule II
controlled stimulant, the practitioner obtains an appropriate
history and physical examination, and rules out the existence of
any recognized contraindications to the use of the controlled

substance to be utilized;
(b)  the practitioner shall not prescribe, dispense or

administer any Schedule II controlled stimulant when he knows
or has reason to believe that a recognized contraindication to its
use exists;

(c)  the practitioner shall not prescribe, dispense or
administer any Schedule II controlled stimulant in the treatment
of a patient who he knows or should know is pregnant; and

(d)  the practitioner shall not initiate or shall discontinue
prescribing, dispensing or administering all Schedule II
controlled stimulants immediately upon ascertaining or having
reason to believe that the patient has consumed or disposed of
any controlled stimulant other than in compliance with the
treating practitioner's directions.

R156-37-604.  Prescribing of Controlled Substances for
Weight Reduction or Control.

(1) A practitioner shall not prescribe, dispense or
administer a Schedule II or Schedule III controlled substance for
purposes of weight reduction or control.

(2) A prescribing practitioner may prescribe or administer
a Schedule IV controlled substance in treating excessive weight
leading to increased health risks only when all the following
conditions are met:

(a) medication is used only as an adjunct to a
comprehensive weight loss program based on supplemental
weight loss activities including, but not limited to, changing
lifestyle counseling, nutritional education, and a regular,
individualized exercise regimen;

(b) prior to initiating treatment the prescribing practitioner
shall:

(i) determine through thorough review of past medical
records that the patient has made a substantial good-faith effort
to lose weight in a comprehensive weight loss program without
the use of controlled substances, and the previous regimen has
not been effective;

(ii) obtain a complete history, perform a complete physical
examination of the patient, and rule out the existence of any
recognized contraindications to the use of the medication(s);

(iii) determine and document this assessment in the
patient's medical record, that the health benefit to the patient
greatly outweighs the possible risks of the medications
prescribed; and

(iv) discuss with the patient the possible risks associated
with the medication and have on record an informed consent
which clearly documents that the long term effects of using
controlled substances for weight loss or weight control are not
known;

(c) throughout the prescribing period, the prescribing
practitioner shall:

(i) supervise, oversee, and regularly monitor the patient,
including his participation in supplemental weight loss
activities, efficacy of the medication, and advisability of
continuing to prescribe the weight loss or weight control
medication; and

(ii) maintain a central medical record, containing at least,
the goal of treatment or target weight, the ongoing progress
toward that goal or maintenance of the weight loss, the patient's
supplemental weight loss activities with documentation of
compliance with the comprehensive weight loss program; and

(d) the prescribing practitioner shall immediately
discontinue the weight loss medication in any of the following
situations:

(i) the practitioner knows or should know that the patient
is pregnant;

(ii) the patient has consumed or disposed of any controlled
substance other than in compliance with the prescribing
practitioner's directions;

(iii) the patient is abusing the controlled substance being
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prescribed for weight loss;
(iv) the patient develops a contraindication during the

course of therapy; or
(v) the medication is not effective or that the patient is not

abiding with and following through with the agreed upon
comprehensive weight loss program.

R156-37-605.  Emergency Verbal Prescription of Schedule
II Controlled Substances.

(1)  Prescribing practitioners may give a verbal prescription
for a Schedule II controlled substance if:

(a)  the quantity dispensed is only sufficient to cover the
patient for the emergency period, not to exceed 72 hours;

(b)  the prescribing practitioner has examined the patient
within the past 30 days, the patient is under the continuing care
of the prescribing practitioner for a chronic disease or ailment,
or the prescribing practitioner is covering for another
practitioner and has knowledge of the patient's condition; and

(c)  a written prescription is delivered to the pharmacist
within seven working days of the verbal order.

(2)  A pharmacist may fill an emergency verbal or
telephonic prescription from a prescribing practitioner for a
Schedule II controlled substance if:

(a)  the amount does not exceed a 72 hour supply; and
(b)  the filling pharmacist reasonably believes that the

prescribing practitioner is licensed to prescribe the controlled
substances or makes a reasonable effort to determine that he is
licensed.

R156-37-606.  Disposal of Controlled Substances.
(1)  Any disposal of controlled substances by licensees

shall:
(a)  be consistent with the provisions of 1307.21 of the

Code of Federal Regulations; or
(b)  require the authorization of the Division after

submission to the Division to the attention of Chief Investigator
of a detailed listing of the controlled substances and the quantity
of each.  Disposal shall be conducted in the presence of one of
its investigators or a Division authorized agent as is specifically
instructed by the Division in its written authorization.

(2)  Records of disposal of controlled substances shall be
maintained and made available on request to the Division or its
agents for inspection for a period of five years.

R156-37-607.  Surrender of Suspended or Revoked License.
(1)  Licenses which have been restricted, suspended or

revoked shall be surrendered to the Division within 30 days of
the effective date of the order of restriction, suspension or
revocation.  Compliance with this section will be a
consideration in evaluating applications for relicensing.

R156-37-608.  Herbal Products.
The Division shall not apply the provisions of the

Controlled Substance Act or this rule in restricting citizens or
practitioners, regardless of their license status, from the sale or
use of food or herbal products that are not scheduled as
controlled substances by State or Federal law.

R156-37-609.  Controlled Substance Database - Procedure
and Format for Submission to the Database.

(1)  In accordance with Subsection 58-37f-203(1)(c), the
format in which the information required under Section 58-37f-
203 shall be submitted to the administrator of the database is:

(a)  electronic data via telephone modem;
(b)  electronic data stored on floppy disk or compact disc

(CD);
(c)  electronic data sent via electronic mail (e-mail) if

encrypted and approved by the database manager;
(d)  electronic data sent via a secured internet transfer

method, including but not limited to, FTP site transfer and
HyperSend; or

(e)  any other electronic method preapproved by the
database manager.

(2)  The required information may be submitted on paper,
if the pharmacy or pharmacy group submits a written request to
the Division and receives prior approval.

(3)  The Division will consider the following in granting
the request:

(a)  the pharmacy or pharmacy group has no computerized
record keeping system upon which the data can be
electronically recorded; or

(b)  the pharmacy or pharmacy group is unable to conform
its submissions to the format required by the database
administrator without incurring undue financial hardship.

(4)  As of October 1, 2008, each pharmacy or pharmacy
group shall submit all data collected during the preceding seven
days at least once per week.  If the data is submitted by a single
pharmacy entity, the data shall be submitted in chronological
order according to the date each prescription was filled.  If the
data is submitted by a pharmacy group, the data is required to
be sorted by individual pharmacy within the group, and the data
of each individual pharmacy within the group is required to be
submitted in chronological order according to the date each
prescription was filled.

(5)  The format for submission to the database shall be in
accordance with uniform formatting developed by the American
Society for Automation in Pharmacy system (ASAP).  The
Division may approve alternative formats or adjustments to be
consistent with database collection instruments and contain all
necessary data elements.

(6)  The pharmacist-in-charge of each reporting pharmacy
shall submit a report on a form approved by the Division
including:

(a)  the pharmacy name;
(b)  NABP number;
(c)  the period of time covered by each submission of data;
(d)  the number of prescriptions in the submission;
(e)  the submitting pharmacist's signature attesting to the

accuracy of the report; and
(f)  the date the submission was prepared.

R156-37-609a.  Controlled Substance Database - Reporting
Procedure and Format for Submission to the Database for
Pharmacies and Pharmacy Groups Selected by the Division
for the Real Time Pilot Program.

(1)  In accordance with Subsection 58-37f-801(8), the
information required under Section 58-37f-203 shall be
submitted to the Division's database manager by licensees
designated by the Division to participate in the real time
reporting pilot program in the following formats:

(a)  electronic data via telephone modem;
(b)  electronic data stored on floppy disk or compact discs

(CD);
(c)  electronic data sent via electronic mail (e-mail) if

encrypted and approved by the database manager;
(d)  electronic data sent via a secured internet transfer

methods, including, but not limited to, FTP site transfer and
HyperSend; or

(e)  any other electronic method preapproved by the
database manager.

(2)  Each pharmacy or pharmacy group shall enter and
submit data required under Section 58-37f-203 on a daily basis
each day that the pharmacy or pharmacy group is open for
business or the data reporting entity of the pharmacy or
pharmacy group is open for business.

(3)  The format for submission to the database shall be in
accordance with the uniform formatting developed by the
American Society for Automation in Pharmacy System (ASAP).
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The Division may approve alternative formats.
(4)  The pharmacist-in-charge of each reporting pharmacy

or pharmacy group shall be responsible for compliance with this
rule.

(5)  In accordance with Subsection 58-37f-801(1)(a), the
pilot area is designated as the entire state of Utah.  Any
pharmacy or pharmacy group that submits information to the
database based upon information available at the time of
dispensing to the ultimate user is eligible and may participate in
the Real Time Pilot Program.

R156-37-609b.  Controlled Substance Database - Limitations
on Access to Real Time Database Information - Individuals
Allowed to Access - Standards and Procedures for Access to
Real Time Pilot Program.

(1)  In accordance with Subsection 58-37f-801(8), access
to information contained in the controlled substance database is
limited to individuals who are designated by the Division to
participate in the real time pilot program, as follows:

(a)  personnel employed by federal, state and local law
enforcement agencies;

(b)  pharmacists licensed to dispense controlled substances
in Utah;

(c)  practitioners licensed to prescribe controlled substances
in Utah; and

(d)  employees of the Department of Health who have
previously been approved by the Division to access controlled
substance database information in furtherance of the Pain
Medication Management and Education Program.

(2)  All individuals who are granted access to information
in the controlled substance database via the real time pilot
program shall provide any documentation requested by the
Division's database manager to confirm the individual's identity.
The individual will then be provided a username, password, and
PIN number by which the individual will access the information
contained in the database.  Pursuant to Subsections 58-37f-
601(1), (2) and (3), it is unlawful for an authorized user to allow
another individual to use the authorized user's assigned
username, password and PIN number.

(3)  Personnel employed by federal, state, and local law
enforcement agencies may access only information related to a
current investigation involving controlled substances being
conducted by that agency.

(4)  Pharmacists licensed to dispense controlled substances
in Utah may access only information related specifically to a
current patient to whom that pharmacist is dispensing or is
considering dispensing any controlled substance.

(5)  Practitioners licensed to prescribe controlled
substances in Utah may access only information related
specifically to a current patient of the practitioner, to whom the
practitioner is prescribing or is considering prescribing any
controlled substance.

(6)  Employees of the Department of Health who have been
previously approved by the Division to access controlled
substance database information in furtherance of the Pain
Medication Management and Education Program may access
only information in order to conduct scientific studies to
evaluate opioid use and opioid-related morbidity and ways to
reduce deaths and other harm from improper or risky
prescribing and dispensing practices as codified in Section 26-1-
36.

R156-37-610.  Controlled Substance Database - Limitations
on Access to Database Information - Standards and
Procedures for Identifying Individuals Requesting
Information.

(1)  In accordance with Subsections 58-37f-301(1)(a) and
(b), the Division director shall designate in writing those
individuals within the Division who shall have access to the

information in the database.
(2)  Personnel from federal, state or local law enforcement

agencies may obtain information from the database if the
information relates to a current investigation being conducted
by such agency.  The manager of the database may also provide
information from the database to such agencies on his own
volition when the information may reasonably constitute a basis
for investigation relative to violation of state or federal law.

(3)  In accordance with Subsections 58-37f-201(6)(c), 58-
37f-203(3)(b), 58-37f-301(1)(b), and 58-37f-301(2)(d) and (e),
the database manager may provide information from the
database to licensed practitioners having authority to prescribe
controlled substances and to licensed pharmacists having
authority to dispense controlled substances. The database
manager may provide the information on his own volition to
accomplish the stated purposes set forth in Subsection 58-37f-
201(6).

(4)  Any individual may request information in the
database relating to that individual's controlled substances
receipt history.  An individuals may not request or receive an
accounting of persons or entities that have requested or received
information about the individual.  Upon request for database
information on an individual who is the recipient of a controlled
substance prescription entered in the database, the manager of
the database shall make available database information
exclusively relating to that particular individual's controlled
substance receipt history under the following limitations and
conditions:

(a)  The requestor seeking database information personally
appears before the manager of the database, or a designee, with
picture identification confirming his identity as the same person
on whom database information is sought.

(b)  The requestor seeking database information submits a
signed and notarized request executed under the penalty of
perjury verifying his identity as the same person on whom
database information is sought, and providing their full name,
home and business address, date of birth, and social security
number.

(c)  The requestor seeking database information presents a
power of attorney over the person on whom database
information is sought and further complies with the following:

(i)  submits a signed and notarized request executed by the
requestor under the penalty of perjury verifying that the grantor
of the power of attorney is the same person on whom database
information is sought, including the grantor's full name, address,
date of birth, and social security number; and

(ii)  personally appears before the manager of the database
with picture identification to verify personal identity, or
otherwise submits a signed and notarized statement executed by
the requestor under the penalty of perjury verifying his identity
as that of the person holding the power of attorney.

(d)  The requestor seeking database information presents
verification that he is the legal guardian of an incapacitated
person on whom database information is sought and further
complies with the following:

(i)  submits a signed and notarized request executed by the
requestor under the penalty of perjury verifying that the
incapacitated ward of the guardian is the same person on whom
database information is sought, including the ward's full name,
address, date of birth, and social security number; and

(ii)  personally appears before the manager of the database
with picture identification to verify personal identity, or
otherwise submits a signed and notarized statement executed by
the requestor under the penalty of perjury verifying his identity
as that of the legal guardian of the incapacitated person.

(e)  The requestor seeking database information shall
present a release-of-records statement from the person on whom
database information is sought and further complies with the
following:
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(i)  submits a verification from the person on whom
database information is sought consistent with the requirements
set forth in paragraph (4)(b);

(ii)  submits a signed and notarized release of records
statement executed by the person on whom database
information is sought authorizing the manager of the database
to release the relevant database information to the requestor; and

(iii)  personally appears before the manager of the database
with picture identification to verify personal identity, or
otherwise submits a signed and notarized statement executed by
the requestor under the penalty of perjury verifying his identity
as that of the requestor identified in the release of records;

(5)  Before data is released upon oral request, a written
request may be required and received.

(6)  Database information may be disseminated either
orally, by facsimile or by U.S. mail.

(7)  The Utah Department of Health may access Database
information for purposes of scientific study regarding public
health. To access information, the scientific investigator must:

(a)  show the research is an approved project of the Utah
Department of Health;

(b)  provide a description of the research to be conducted
including a research protocol for the project and a description of
the data needed from the Database to conduct that research;

(c)  provide assurances and a plan that demonstrates all
Database information will be maintained securely, with access
only permitted by the scientific investigator;

(d)  provide for electronic data to be stored on a secure
database computer system with access only allowed by the
scientific investigator; and

(e)  pay all relevant expenses for data transfer and
manipulation.

KEY:  controlled substances, licensing, controlled substance
database
February 8, 2010 58-1-106(1)(a)
Notice of Continuation March 15, 2007 58-37-6(1)(a)

58-37f-301(1)
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R156.  Commerce, Occupational and Professional Licensing.
R156-56.  Utah Uniform Building Standard Act Rule.
R156-56-101.  Title.

This rule is known as the "Utah Uniform Building Standard
Act Rule".

R156-56-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1, 55 and

56, as used in Title 58, Chapter 56 or this rule:
(1)  "Building permit" means, for the purpose of

determining the building permit surcharge under Subsection 58-
56-9(4), a warrant, license or authorization to build or construct
a building or structure or any part thereof.

(2)  "Building permit fee" means, for the purpose of
determining the building permit surcharge under Subsection 58-
56-9(4), fees assessed by an agency of the state or political
subdivision of the state for the issuance of permits for
construction, alteration, remodeling, and repair and installation
including building, electrical, mechanical and plumbing
components.

(3)  "Employed by a local regulator, state regulator or
compliance agency" means, with respect to Subsection 58-56-
9(1), the hiring of services of a qualified inspector whether by
an employer/employee relationship, an independent contractor
relationship, a fee-for-service relationship or any other lawful
arrangement under which the regulating agency purchases the
services of a qualified inspector.

(4)  "Inspector" means a person employed by a local
regulator, state regulator or compliance agency for the purpose
of inspecting building, electrical, plumbing or mechanical
construction, alteration, remodeling, repair or installation in
accordance with the codes adopted under this rule and taking
appropriate action based upon the findings made during
inspection.

(5)  "Permit number", as used in Sections R156-56-401 and
R156-56-402, means the standardized building permit number
described below in R156-56-401.

(6)  "Refuses to establish a method of appeal" means with
respect to Subsection 58-56-8(3), that a compliance agency does
not in fact adopt a formal written method of appealing uniform
building standard matters in accordance with generally
recognized standards of due process; or, that the compliance
agency does not convene an appeals board and render a decision
in the matter within ninety days from the date on which the
appeal is properly filed with the compliance agency.

R156-56-103.  Authority.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 56.

R156-56-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-56-105.  Board of Appeals.
If the Commission is required to act as an appeals board in

accordance with the provisions of Subsection 58-56-8(3), the
following shall regulate the convening and conduct of the
special appeals board:

(1)  If a compliance agency refuses to establish a method
of appeal regarding a uniform building standard issue, the
appealing party may petition the Commission to act as the board
of appeals.

(2)  The person making the appeal shall file the request to
convene the Commission as an appeals board in accordance
with the requirements for a request for agency action, as set
forth in Subsection 63G-4-201(3)(a) and Section R151-46b-7.
A request by other means shall not be considered.  Any request

received by the Commission or Division by any other means
shall be returned to the appellant with appropriate instructions.

(3)  A copy of the final written decision of the compliance
agency interpreting or applying a code which is the subject of
the dispute shall be submitted as an attachment to the request.
If the person making the appeal requests, but does not timely
receive a final written decision, the person shall submit an
affidavit to this effect in lieu of the final written decision.

(4)  The request shall be filed with the Division no later
than 30 days following the issuance of the disputed written
decision by the compliance agency.

(5)  The compliance agency shall file a written response to
the request not later than 20 days after the filing of the request.
The request and response shall be provided to the Commission
in advance of any hearing in order to properly frame the
disputed issues.

(6)  Except with regard to the time period specified in
Subsection (7), the time periods specified in this section may,
upon a showing of good cause, be modified by the presiding
officer conducting the proceeding.

(7)  The Commission shall convene as an appeals board
within 45 days after a request is properly filed.

(8)  Upon the convening of the Commission as an appeals
board, the board members shall review the issue to be
considered to determine if a member of the board has a conflict
of interest which would preclude the member from fairly
hearing and deciding the issue.  If it is determined that a conflict
does exist, the member shall be excused from participating in
the proceedings.

(9)  The hearing shall be a formal hearing held in
accordance with the Utah Administrative Procedures Act, Title
63G, Chapter 4.

(10)  Decisions relating to the application and
interpretation of the code made by a compliance agency board
of appeals shall be binding for the specific individual case and
shall not require Commission approval.

R156-56-106.  Fees.
In accordance with Subsection 58-56-9(4), on April 30,

July 31, October 31 and January 31 of each year, each agency
of the state and each political subdivision of the state which
assesses a building permit fee shall file with the Division a
report of building fees and surcharge for the immediately
preceding calendar quarter; and, shall remit 80% of the amount
of the surcharge to have been assessed to the Division.

R156-56-201.  Building Inspector Licensing Board.
In accordance with Section 58-56-8.5, the board shall be as

follows:
(1)  one member licensed as a Combination Inspector;
(2)  one member licensed as an Inspector who is qualified

in the electrical code;
(3)  one member licensed as an Inspector who is qualified

in the plumbing code;
(4)  one member licensed as an Inspector who is qualified

in the mechanical code; and
(5)  one member shall be from the general public.

R156-56-202.  Advisory Peer Committees Created -
Membership - Duties.

(1)  There is created in accordance with Subsection 58-1-
203(1)(f) and 58-56-5(10)(e), the following committees as
advisory peer committees to the Uniform Building Codes
Commission:

(a)  the Education Advisory Committee consisting of nine
members, which shall include a design professional, a general
contractor, an electrical contractor, a mechanical or plumbing
contractor, an educator, and four inspectors (one from each of
the specialties of plumbing, electrical, mechanical and general
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building);
(b)  the Plumbing and Health Advisory Committee

consisting of nine members;
(c)  the Structural Advisory Committee consisting of seven

members;
(d)  the Architectural Advisory Committee consisting of

seven members;
(e)  the Fire Protection Advisory Committee consisting of

five members;
(i)  This committee shall join together with the Fire

Advisory and Code Analysis Committee of the Utah Fire
Prevention Board to form the Unified Code Analysis Council.

(ii)  The Unified Code Analysis Council shall meet as
directed by the Utah Fire Prevention Board or as directed by the
Uniform Building Code Commission or as needed to review fire
prevention and building code issues that require definitive and
specific analysis.

(iii)  The Unified Code Analysis Council shall select one
of its members to act in the position of chair and another to act
as vice chair.  The chair and vice chair shall serve for one year
terms on a calendar year basis.  Elections for chair and vice
chair shall occur at the meeting conducted in the last quarter of
the calendar year.

(iv)  The chair or vice chair shall report to the Utah Fire
Prevention Board or Uniform Building Code Commission
recommendations of the council with regard to the review of fire
and building codes;

(f)  the Mechanical Advisory Committee consisting of
seven members; and

(g)  the Electrical Advisory Committee consisting of seven
members.

(2)  The committees shall be appointed and serve in
accordance with Section R156-1-205.  The membership of each
committee shall be made up of individuals who have direct
knowledge or involvement in the area of code involved in the
title of that committee.

(3)  The duties and responsibilities of the committees shall
include:

(a)  review of codes proposed for adoption or approval as
assigned by the Division in collaboration with the Commission;

(b)  review of requests for amendments to the adopted
codes or approved codes as assigned to each committee by the
Division with the collaboration of the Commission;

(c)  submission of recommendations concerning the
reviews made under Subsection (a) and (b); and

(d)  the Education Advisory Committee shall review and
make recommendations regarding funding requests which are
submitted, and review and make recommendations regarding
budget, revenue and expenses of the education fund established
pursuant to Subsection 58-56-9(4).

R156-56-301.  Reserved.
Reserved.

R156-56-302.  Licensure of Inspectors.
In accordance with Subsection 58-56-9(1), the licensee

classifications, scope of work, qualifications for licensure, and
application for license are established as follows:

(1)  License Classifications.  Each inspector required to be
licensed under Subsection 58-56-9(1) shall qualify for licensure
and be licensed by the Division in one of the following
classifications:

(a)  Combination Inspector; or
(b)  Limited Inspector.
(2)  Scope of Work.  The scope of work permitted under

each inspector classification is as follows:
(a)  Combination Inspector.
(i)  Inspect the components of any building, structure or

work for which a standard is provided in the specific edition of

the codes adopted under this rule or amendments to these codes
as included in this rule.

(ii)  Determine whether the construction, alteration,
remodeling, repair or installation of all components of any
building, structure or work is in compliance with the adopted
codes.

(iii)  After determination of compliance or noncompliance
with the adopted codes take appropriate action as is provided in
the aforesaid codes.

(b)  Limited Inspector.
(i)  A Limited Inspector may only conduct activities under

Subsections (ii), (iii) or (iv) for which the Limited Inspector has
maintained current certificates under the adopted codes as
provided under Subsections R156-56-302(3)(b) and R156-56-
302(2)(c)(ii).

(ii)  Subject to the limitations of Subsection (i), inspect the
components of any building, structure or work for which a
standard is provided in the specific edition of the codes adopted
under this rule or amendments to these codes as included in this
rule.

(iii)  Subject to the limitations under Subsection (i),
determine whether the construction, alteration, remodeling,
repair or installation of components of any building, structure
or work is in compliance with the adopted codes.

(iv)  Subject to the limitations under Subsection (i), after
determination of compliance or noncompliance with the adopted
codes, take appropriate action as is provided in the adopted
codes.

(3)  Qualifications for Licensure.  The qualifications for
licensure for each inspector classification are as follows:

(a)  Combination Inspector.
Has passed the examination for and maintained as current

the following national certifications for codes adopted under
this rule:

(i)  the "Combination Inspector Certification" issued by the
International Code Council; or

(ii)  all of the following certifications:
(A)  the "Building Inspector Certification" issued by the

International Code Council or both the "Commercial Building
Inspector Certification" and the "Residential Building Inspector
Certification" issued by the International Code Council;

(B)  the "Electrical Inspector Certification" issued by the
International Code Council or the "General Electrical
Certification" issued by the International Association of
Electrical Inspectors, or both the "Commercial Electrical
Inspector Certification" and the "Residential Electrical Inspector
Certification" issued by the International Code Council;

(C)  the "Plumbing Inspector Certification" issued by the
International Code Council, or both the "Commercial Plumbing
Inspector Certification" and the "Residential Plumbing Inspector
Certification" issued by the International Code Council; and

(D)  the "Mechanical Inspector Certification" issued by the
International Code Council or both the "Commercial
Mechanical Inspector Certification" and the "Residential
Mechanical Inspector Certification" issued by the International
Code Council.

(b)  Limited Inspector.
Has passed the examination for and maintained as current

one or more of the following national certifications for codes
adopted under this rule:

(i)  the "Building Inspector Certification" issued by the
International Code Council;

(ii)  the "Electrical Inspector Certification" issued by the
International Code Council or the "General Electrical
Certification" issued by the International Association of
Electrical Inspectors;

(iii)  the "Plumbing Inspector Certification" issued by the
International Code Council;

(iv)  the "Mechanical Inspector Certification" issued by the
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International Code Council;
(v) the "Residential Combination Inspector Certification"

issued by the International Code Council;
(vi)  the "Commercial Combination Certification" issued

by the International Code Council;
(vii)  the "Commercial Building Inspector Certification"

issued by the International Code Council;
(viii)  the "Commercial Electrical Inspector Certification"

issued by the International Code Council;
(ix)  the "Commercial Plumbing Inspector Certification"

issued by the International Code Council;
(x)  the "Commercial Mechanical Inspector Certification

issued by the International Code Council;
(xi)  the "Residential Building Inspector Certification"

issued by the International Code Council;
(xii)  the "Residential Electrical Inspector Certification"

issued by the International Code Council;
(xiii)  the "Residential Plumbing Inspector Certification"

issued by the International Code Council;
(xiv)  the "Residential Mechanical Inspector Certification"

issued by the International Code Council;
(xv)  any other special or otherwise limited inspector

certifications used by the International Code Council which
certifications cover a part of the codes adopted under this rule
including but not limited to each of the following: Reinforced
Concrete Special Inspector, Prestressed Concrete Special
Inspector, Structural Masonry Special Inspector, Structural Steel
and Bolting Special Inspection, Structural Welding Special
Inspection, Spray Applied Fire Proofing Special Inspector,
Residential Energy Inspector, Commercial Energy Inspector;

(xvi)  the Certified Welding Inspector Certification issued
by the American Welding Society;

(xvii)  any other certification issued by an agency specified
in Chapter 17 of the IBC or an agency specified in the
referenced standards; or

(xviii)  any combination certification which is based upon
a combination of one or more of the above listed certifications.

(c)  If no qualification is listed in the IBC for a special
inspector, the special inspector may submit his qualifications to
the licensing board for approval.

(4)  Application for License.
(a)  An applicant for licensure shall:
(i)  submit an application in a form prescribed by the

Division; and
(ii)  pay a fee determined by the department pursuant to

Section 63J-1-504.
(5)  Code transition provisions.
(a)  If an inspector or applicant obtains a new, renewal or

recertification or replacement national certificate after a new
code or code edition is adopted, the inspector or applicant is
required to obtain that certification under the currently adopted
code or code edition.

(b)  After a new code or new code edition is adopted under
this rule, the inspector is required to re-certify their national
certification to the new code or code edition at the next
available renewal cycle of the national certification.

(c)  If a licensed inspector fails to obtain the national
certification as required in Subsection (a) or (b), their authority
to inspect for the area covered by the national certification
automatically expires at the expiration date of the national
certification that was not obtained as required.

(d)  If an inspector recertifies a national certificate on a
newer edition of the codes adopted before that newer edition is
adopted under this rule, such recertification shall be considered
as a current national certification as required by this rule.

(e)  If an inspector complies with these transition
provisions, the inspector shall be considered to have a current
national certification as required by this rule.

R156-56-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1)(a), the

renewal date for the two-year cycle applicable to licenses under
Title 58, Chapter 56 is established by rule in Section R156-1-
308a.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-56-401. Standardized Building Permit Number.
As provided in Section 58-56-19, beginning on July 1,

2009, any agency issuing a permit for construction within the
state of Utah shall use the standardized building permit
numbering system.  The standardized building permit
numbering system described under Subsection 58-56-19(4) shall
include a combination of alpha or numeric characters arranged
in a format acceptable to the issuing agency.

R156-56-402.  Standardized Building Permit Content.
As provided in Section 58-56-19, beginning January 1,

2007, any agency issuing a permit for construction within the
state of Utah shall use a permit form that incorporates
standardized building permit content as follows:

(1)  permit number, as set forth in Subsection R156-56-
401(1), shall be printed by typewriter, computer printer or
rubber stamp in the upper right-hand corner of the building
permit in at least 12-point type;

(2)  the name of the owner of the project;
(3)  the name of the original contractor or owner-builder

for the project;
(4)  whether the permit applicant is an original contractor

or owner-builder; and
(5)  street address of the project or a general description of

the project.

R156-56-420.  Administration of Building Code Training
Fund.

In accordance with Subsection 58-56-9(3)(a), the Division
shall use monies received under Subsection 58-56-9(4) to
provide education regarding codes and code amendments to
building inspectors and individuals engaged in construction-
related trades or professions.  The following procedures,
standards and policies are established to apply to the
administration of the fund:

(1)  The Division shall not approve or deny expenditure
requests from the Building Code Training Fund ("the fund")
until the Uniform Building Code Commission (UBCC)
Education Advisory Committee ("the Committee"), created in
accordance with Subsections 58-1-203(1)(f), 58-56-5(10)(d) and
(e), and R156-56-202(1)(a) has considered and made its
recommendations on the requests.

(2)  Appropriate funding expenditure categories include:
(a)  grants in the form of reimbursement funding to the

following organizations which administer code related
educational events, seminars or classes:

(i)  schools, colleges, universities, departments of
universities or other institutions of learning;

(ii)  professional associations or organizations; and
(iii)  governmental agencies.
(b)  costs or expenses incurred as a result of educational

events, seminars or classes directly administered by the
Division;

(c)  expenses incurred for the salary, benefits or other
compensation and related expenses resulting from the
employment of a Board Secretary;

(d)  office equipment and associated administrative
expenses required for the performance of the duties of the Board
Secretary, including but not limited to computer equipment,
telecommunication equipment and costs and general office
supplies; and
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(e)  other related expenses as determined by the Division.
(3)  The following procedure shall be used for submission,

review and payment of funding grants:
(a)  A funding grant applicant shall submit a completed

"Application for Building Code Training Funds Grant" a
minimum of 15 days prior to the meeting at which the request
is to be considered and prior to the training event on forms
provided for that purpose by the Division.  Applications
received less than 15 days prior to a meeting may be denied.

(b)  Payment of approved funding grants will be made as
reimbursement after the approved event, class, or seminar has
been held and the required receipts, invoices and supporting
documentation, including proof of payment if requested by the
Division or Committee, have been submitted to the Division.

(4)  The Committee shall consider the following in
determining whether to recommend approval of a proposed
funding request to the Division:

(a)  the fund balance available and whether the proposed
request meets the overall training objectives of the fund,
including but not limited to:

(i)  the need for training on the subject matter;
(ii)  the need for training in the geographical area where the

training is offered; and
(iii)  the need for training on new codes being considered

for adoption;
(b)  the prior record of the program sponsor in providing

codes training including:
(i)  whether the subject matter taught was appropriate;
(ii)  whether the instructor was appropriately qualified and

prepared; and
(iii)  whether the program sponsor followed appropriate

and adequate procedures and requirements in providing the
training and submitting requests for funding;

(c)  costs of the facility including:
(i)  the location of a facility or venue to the type of event,

seminar or class;
(ii)  the suitability of said facility or venue with regard to

the anticipated attendance at or in connection with additional
non-funded portions of an event or conference;

(iii)  the duration of the proposed educational event,
seminar or class; and

(iv)  whether the proposed cost of the facility is reasonable
compared to the cost of alternative available facilities;

(d)  the estimated cost for instructor fees including:
(i)  the experience or expertise of the instructor in the

proposed training area;
(ii)  the quality of training based upon events, seminars or

classes that have been previously taught by the instructor;
(iii)  the drawing power of the instructor, meaning the

ability to increase the attendance at the proposed educational
event, seminar or class;

(iv)  travel expenses; and
(v)  whether the proposed cost for the instructor or

instructors is reasonable compared to the costs of similar
educational events, seminars or classes;

(e)  the estimated cost of advertising materials, brochures,
registration and agenda materials including:

(i)  printing costs which may include creative or design
expenses; and

(ii)  whether delivery or mailing costs, including postage
and handling, are reasonable compared to the cost of alternate
available means of delivery;

(f)  other reasonable and comparable cost alternatives for
each proposed expense item; and

(g)  any other information the Committee reasonably
believes may assist in evaluating a proposed expenditure.

(5)  Joint Functions.
(a)  "Joint function" means a proposed event, class, seminar

or program that provides code or code related education and

education or activities in other areas.
(b)  Only the prorated portions of a joint function which

are code and code related education are eligible for a funding
grant.

(c)  In considering a proposed funding request that involves
a joint function, the Committee shall consider whether:

(i)  the expenses subject to funding are reasonably prorated
for the costs directly related to the code and code amendment
education; and

(ii)  the education being proposed will be reasonable and
successful in the training objective in the context of the entire
program or event.

(6)  Advertising materials, brochures and agenda or
training materials for a funded educational event, seminar or
class shall include a statement which acknowledges that partial
funding of the training program has been provided by the Utah
Division of Occupational and Professional Licensing from the
1% surcharge funds on all building permits.

R156-56-501.  Administrative Penalties - Unlawful Conduct.
In accordance with Subsections 58-56-9.1 and 58-56-9.5,

unless otherwise ordered by the presiding officer, the following
fine schedule shall apply:

(1)  Engaging in the sale of factory built housing without
being registered.

First offense: $500
Second offense: $1,000
(2)  Selling factory built housing within the state as a

dealer without collecting and remitting to the Division the fee
required by Section 58-56-17.

First offense: $500
Second offense: $1,000
(3)  Acting as a building inspector or representing oneself

to be acting as a building inspector, unless licensed or exempted
from licensure under Title 58, Chapter 56 or using the title
building inspector or any other description, words, letters, or
abbreviation indicating that the person is a building inspector if
the person has not been licensed under Title 58, Chapter 56.

First offense: $500
Second offense: $1,000
(4)  Acting as a building inspector beyond the scope of the

license held.
First offense: $500
Second offense: $1,000
(5)  Hiring or employing in any manner an unlicensed

person as a building inspector, unless exempted from licensure.
First offense: $800
Second offense: $1,600
(6)  Citations shall not be issued for third offenses, except

in extraordinary circumstances approved by the investigative
supervisor.  If a citation is issued for a third offense, the fine is
double the second offense amount, with a maximum amount not
to exceed the maximum fine allowed under Section 58-56-9.5.

(7)  If multiple offenses are cited on the same citation, the
fine shall be determined by evaluating the most serious offense.

(8)  An investigative supervisor may authorize a deviation
from the fine schedule based upon the aggravating or mitigating
circumstances.

(9)  In all cases the presiding officer shall have the
discretion, after a review of the aggravating or mitigating
circumstances, to increase or decrease the fine amount based on
the evidence reviewed.

R156-56-502.  Reserved.
Reserved.

R156-56-601.  Modular Unit Construction and Set-up.
Modular construction and set-up shall be as set forth in

accordance with the following:
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(1)  Construction shall be in accordance with the building
standards accepted by the state pursuant to Section 58-56-4.

(2)  The inspection of the construction, modification of or
set-up of a modular unit shall be the responsibility of the local
regulator; however, nothing in this rule shall preclude the local
regulator from entering into an agreement with another qualified
person for the inspection of the unit(s) in the manufacturing
facility.

R156-56-602.  Factory Built Housing Dealer Bonds.
(1)  Pursuant to the provisions of Subsection 58-56-

16(2)(c), a factory built housing dealer shall provide a
registration bond issued by a surety acceptable to the Division
in the amount of $50,000.  An acceptable surety is one that is
listed in the Department of Treasury, Fiscal Service, Circular
570, current revision, entitled "Companies Holding Certificates
of Authority as Acceptable Sureties on Federal Bonds and as
Acceptable Reinsuring Companies".

(2)  The coverage of the registration bond shall include
losses which may occur as the result of the factory built housing
dealer's violation of the unprofessional or unlawful provisions
contained in Title 58, Chapters 1 and 56.

R156-56-603.  Factory Built Housing Dispute Resolution
Program.

(1)  Pursuant to Subsection 58-56-15(1)(f)(i), the dispute
resolution program is defined and clarified as follows:

(a)  Persons having disputes regarding manufactured
housing issues may file a complaint with the Division.

(b)  The Division shall investigate such complaints and as
part of the investigation may take any of the following actions:

(i)  The Division may negotiate with the parties involved
for informal resolution of such complaints.

(ii)  The Division may take any informal or formal action
allowed by any applicable statute including, but not limited to:

(A)  pursuing disciplinary proceedings under Section 58-1-
401;

(B)  pursing civil sanctions under Subsection 58-56-15(2);
and

(C)  referring matters to appropriate criminal prosecuting
agencies and cooperating or assisting with the investigation and
prosecution of cases by such agencies.

(c)  In addition, persons having disputes regarding
manufactured housing issues may also institute civil action.

R156-56-604.  Factory Built Housing Continuing Education
Requirements.

Pursuant to Subsection 58-56-15(1)(f)(ii), continuing
education required for manufactured housing installation
contractors is the continuing education required by Subsection
58-55-303(2)(b).

R156-56-701.  Adopted and Approved Codes.
(1)  Adopted Codes.  The Division shall publish the codes

adopted by the Legislature pursuant to Section 58-56-4 on its
website as a separate document and adopted codes shall be no
longer be incorporated into this rule.

(2)  Approved Codes.  In accordance with Subsection 58-
56-4(6), and subject to the limitations contained in Subsection
58-56-4(7), the following codes or standards are hereby
incorporated by reference and approved for use and adoption by
a compliance agency as the construction standards which may
be applied to existing buildings in the regulation of building
alteration, remodeling, repair, removal, seismic evaluation and
rehabilitation in the state:

(a)  the 1997 edition of the Uniform Code for the
Abatement of Dangerous Buildings (UCADB) promulgated by
the International Code Council;

(b)  the 2009 edition of the International Existing Building

Code (IEBC), including its appendix chapters, promulgated by
the International Code Council;

(c)  ASCE 31-03, Seismic Evaluation of Existing
Buildings, promulgated by the American Society of Civil
Engineers;

(d)  ASCE/SEI 41-06, the Seismic Rehabilitation of
Existing Buildings,promulgated by the American Society of
Civil Engineers, 2007 edition.

R156-56-702.  Requests for Code Amendments.
In accordance with Subsection 58-56-7(1), the procedure

and manner under which requests for amendments to codes shall
be filed with the Division and recommended or declined for
adoption are as follows:

(1)  All requests for amendments to any of the adopted
codes or approved codes shall be submitted to the Division on
forms specifically prepared by the Division for that purpose.

(2)  The processing of requests for code amendments shall
be in accordance with Division policies and procedures.

R156-56-801.  Statewide Amendments to the IEBC.
The following are adopted as amendments to the IEBC to

be applicable statewide:
(1)  In Section 101.5 the exception is deleted.
(2)  In Section 202 the definition for existing buildings is

deleted and replaced with the following:
EXISTING BUILDING. A building lawfully erected under

a prior adopted code, or one which is deemed a legal non-
conforming building by the code official, and one which is not
a dangerous building.

(3)  In Section 605.1, Exception number 3, the following
is added at the end of the sentence:

"unless undergoing a change of occupancy classification."
(4)  Section 606.2.1 is deleted and replaced with the

following:
606.2.1 Parapet bracing, wall anchors, and other

appendages.  Buildings constructed prior to 1975 shall have
parapet bracing, wall anchors, and appendages such as cornices,
spires, towers, tanks, signs, statuary, etc. evaluated by a licensed
engineer when said building is undergoing reroofing, or
alteration of or repair to said feature.  Such parapet bracing,
wall anchors, and appendages shall be evaluated in accordance
with the reduced International Building Code level seismic
forces as specified in IEBC Section 101.5.4.2 and design
procedures of Section 101.5.4.  When found to be deficient
because of design or deteriorated condition, the engineer's
recommendations to anchor, brace, reinforce, or remove the
deficient feature shall be implemented.

EXCEPTIONS:
1.  Group R-3 and U occupancies.
2.  Unreinforced masonry parapets need not be braced

according to the above stated provisions provided that the
maximum height of an unreinforced masonry parapet above the
level of the diaphragm tension anchors or above the parapet
braces shall not exceed one and one-half times the thickness of
the parapet wall.  The parapet height may be a maximum of two
and one-half times its thickness in other than Seismic Design
Categories D, E, or F.

(5)  Section 907.3.1 is deleted and replaced with the
following:

907.3.1 Compliance with the International Building Code.
When a building or portion thereof is subject to a change of
occupancy such that a change in the nature of the occupancy
results in a higher seismic occupancy based on Table 1604.5 of
the International Building Code; or where such change of
occupancy results in a reclassification of a building to a higher
hazard category as shown in Table 912.4; or where a change of
a Group M occupancy to a Group A, E, F, M, R-1, R-2, or R-4
occupancy with two-thirds or more of the floors involved in
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Level 3 alteration work; or when such change of occupancy
results in a design occupant load increase of 100% or more, the
building shall conform to the seismic requirements of the
International Building Code for the new seismic use group.

Exceptions 1-4 remain unchanged.
5.  Where the design occupant load increase is less than 25

occupants and the occupancy category does not change.
(6)  In Section 912.7.3 exception 2 is deleted.
(7)  In Section 912.8 number 7 is added as follows:
7.  When a change of occupancy in a building or portion of

a building results in a Group R-2 occupancy, not less than 20
percent of the dwelling or sleeping units shall be Type B
dwelling or sleeping units.  These dwelling or sleeping units
may be located on any floor of the building provided with an
accessible route.  Two percent, but not less than one unit, of the
dwelling or sleeping units shall be Type A dwelling units.

R156-56-802.  Local Amendment to the IEBC.
The following are adopted as amendments to the IEBC to

be applicable to the following jurisdictions:
None.

KEY:  contractors, building codes, building inspections,
licensing
July 1, 2010 58-1-106(1)(a)
Notice of Continuation March 29, 2007 58-1-202(1)(a)

58-56-1
58-56-4(2)

58-56-6(2)(a)
58-56-19



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 30

R156.  Commerce, Occupational and Professional Licensing.
R156-73.  Chiropractic Physician Practice Act Rule.
R156-73-101.  Title.

This rule is known as the "Chiropractic Physician Practice
Act Rule".

R156-73-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 73,

as used in Title 58, Chapters 1 and 73, or this rule:
(1)  "Clinical acupuncture" means the application of

mechanical, thermal, manual, and/or electrical stimulation of
acupuncture points and meridians, including the insertion of
needles, by a chiropractic physician that has demonstrated
competency and training by completing a recognized course that
is sponsored by an institution or organization approved to
sponsor continuing education, as defined in Section R156-73-
303b.

(2)  "Distance learning" means the acquisition of
knowledge and skills through information and instruction
encompassing all technologies and other forms of learning at a
distance, including internet, audio/visual recordings, mail or
other correspondence.

(3)  "FCLB" means the Federation of Chiropractic
Licensing Boards.

(4)  "Indirect supervision" means the supervising licensed
chiropractic physician shall be available for immediate voice
contact by telephone, radio, or other means and shall provide
daily face to face consultation and review of cases at the
chiropractic facility for the chiropractic intern, temporarily
licensed or unlicensed person being supervised.

(5)  "Joint mobilization", as used in Subsection 58-73-
601(2)(c)(ii)(B) means passive movements done by another
person, applied as a series of stretches or repetitive movements
to individual or combinations of joints, not to exceed the end
range of motion and stopping short of the articular elastic
barrier.

(6)  "NBCE" means the National Board of Chiropractic
Examiners.

(7)  "PACE" means Providers of Approved Continuing
Education sponsored by the Federation of Chiropractic
Licensing Boards.

(8)  "Preceptor" means a licensed chiropractic physician
who is a supervisor of interns and externs in the professional
practice of chiropractic.

(9)  "Preceptorship" means a supervised training program
established by a written contract between a chiropractic college
or university whose program or institution is accredited by the
Council on Chiropractic Education, Inc., and a licensee for the
purpose of providing chiropractic training to a student enrolled
in the chiropractic college or university while under the
supervision of a licensee.

(10)  "Unprofessional conduct", as defined in Title 58,
Chapters 1 and 73, is further defined in accordance with
Subsection 58-1-203(5), in Section R156-73-501.

R156-73-103.  Authority - Purpose.
This rule is adopted by the division under the authority of

Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 73.

R156-73-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-73-302.  Good Moral Character - Disqualifying
Convictions.

(1)  When reviewing an application to determine the good
moral character of an applicant as set forth in Section 58-73-302
and whether the applicant has been involved in unprofessional

conduct as set forth in Subsection 58-1-501(2)(c), the Division
and the Board shall consider the applicant's criminal record as
follows:

(a)  a criminal conviction for a sex offense as defined in
Title 76, Chapter 5, Part 4 and Chapter 5a, and Title 76, Chapter
10, Parts 12 and 13, shall disqualify an applicant from becoming
licensed; or

(b)  a criminal conviction for the following crimes may
disqualify an applicant from becoming licensed:

(i)  crimes against a person as defined in Title 76, Chapter
5, Parts 1, 2 and 3;

(ii)  crimes against property as defined in Title 76, Chapter
6, Parts 1 through 6;

(iii)  any offense involving controlled dangerous
substances; or

(iv)  conspiracy to commit or any attempt to commit any
of the above offenses.

(2)  An applicant who has a criminal conviction for a
felony crime of violence may be considered ineligible for
licensure for a period of seven years from the termination of
parole, probation, judicial proceeding or date of incident,
whichever is later.

(3)  An applicant who has a criminal conviction for a
felony involving a controlled substance may be considered
ineligible for licensure for a period of five years from the
termination of parole, probation, judicial proceeding or date of
incident, whichever is later.

(4)  An applicant who has a criminal conviction for any
misdemeanor crime of violence or the use of a controlled
substance may be considered ineligible for licensure for a
period of three years from the termination of parole, probation,
judicial proceeding or date of incident, whichever is later.

(5)  Each application for licensure or renewal of licensure
shall be considered in accordance with the requirements of
Section R156-1-302.

R156-73-302a.  Qualifications for Licensure - Education
Requirements.

In accordance with Subsection 58-73-302(1)(d), graduation
from a chiropractic college or university whose program or
institution is accredited by the Council on Chiropractic
Education, Inc., is evidence of having satisfactorily completed
at least two years of general study in a college or university.

R156-73-302b.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Subsection 58-73-302(1)(f)(i), the
approved written clinical competency examination is the
National Chiropractic Board Part 3 or the Special Purposes
Examination for Chiropractic (SPEC) administered by the
National Board of Chiropractic Examiners.  The passing score
shall be established by the National Board of Chiropractic
Examiners.

(2)  In accordance with Subsection 58-73-302(1)(f)(iii), the
approved practical examination is the National Chiropractic
Board Part 4 (practical examination) administered by the
National Board of Chiropractic Examiners.  The passing score
shall be established by the National Board of Chiropractic
Examiners.

R156-73-303.  Temporary License.
In accordance with Subsections 58-1-303(1)(a) and 58-73-

302(2), an endorsement applicant may be issued a temporary
license for a period of not more than six months under the
following conditions:

(1)  The licensee shall work under the indirect supervision
of a chiropractic physician approved by the division.

(2)  The supervising chiropractic physician shall:
(a)  be available at all times to provide advice, instruction
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and consultation;
(b)  assume responsibility for all chiropractic activities and

services performed by the temporary licensee; and
(c)  supervise no more than two persons at any given time.
(3)  The temporary license may not be renewed or extended

for any purpose.
(4)  Any change in supervising chiropractic physician shall

be preapproved by the division.

R156-73-303a.  Continuing Education - Renewal
Requirement.

(1)  In accordance with Subsection 58-73-303(2), each
licensee shall complete 40 hours of continuing education in each
preceding two year period of licensure.

(2)  The required number of hours of continuing education
for an individual who first becomes licensed during the two year
period shall be prorated to the part of that two year period
during which the person is licensed.

R156-73-303b.  Continuing Education - Standards.
(1)  The standards for continuing education are as follows:
(a)  the content must be relevant to chiropractic practice

and consistent with the laws and rules of this state;
(b)  the course must be under the sponsorship of or

approved by:
(i)  a chiropractic college or university whose doctor of

chiropractic program is accredited by the Council on
Chiropractic Education, Inc.;

(ii)  a professional or nonprofit organization or association
representing a licensed profession that has open membership
and election of officers whose program objectives relate to the
practice of chiropractic;

(iii)  the licensing agency of Utah or another state; or
(iv)  PACE;
(c)  learning objectives must be reasonably and clearly

stated;
(d)  teaching methods must be clearly stated and

appropriate;
(e)  faculty must be qualified, both in experience and in

teaching expertise;
(f)  documentation of attendance must be provided;
(g)  there shall be no more than four clock hours related to

chiropractic practice marketing or practice building;
(h)  no more than 10 hours of continuing education, in each

two year period of licensure, may be by distance learning.
(2)  A licensee shall be responsible for maintaining

competent records of completed continuing education for a
period of two years after close of the two year period to which
the records pertain.

(3)  The board may, after review, waive the continuing
education requirements for a licensee presenting sufficient
evidence of hardship or illness or other reason making it
impossible or highly impractical for the licensee to attend or
have attended a sufficient number of continuing education
classes.

(4)  As part of the 40 continuing education hours required
every two years, a chiropractic physician, who provides
acupuncture services as a part of their practice, shall complete
10 hours of acupuncture related continuing education.

R156-73-304.  Preceptorship - Approved Form of
Supervision.

In accordance with Subsection 58-73-304(2), the approved
form of supervision is defined, clarified or established as
follows:

(1)  The supervising preceptor shall:
(a)  be licensed in good standing in Utah and have

practiced as a licensed chiropractic physician for the past five
years;

(b)  have entered into a written contract with an approved
college or university to provide chiropractic training to a
preceptee; and

(c)  provide direct supervision on the premises, either
personally or by delegating to another chiropractic physician
who is licensed in good standing in Utah and who has practiced
as a licensed chiropractic physician for the past five years.

(2)  The preceptor or his designee must remain on the
premises at all times while the preceptee is performing the
following procedures:

(a)  adjusting of the articulation of the spinal column;
(b)  diagnosis of the articulation of the spinal column;
(c)  manipulation of the articulation of the spinal column;

and
(d)  therapeutic positioning of the articulation of the spinal

column.

R156-73-308.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 73, is established by rule in
Section R156-1-308a.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-73-501.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  keeping the office, instruments, laboratory, equipment,

appliances or supplies in an unsafe or unsanitary condition;
(2)  engaging in advertising which is misleading because

of omission of necessary material information, which contains
false or misleading statements, or which otherwise operates to
deceive;

(3)  engaging in or abetting deceptive or fraudulent billing
practices;

(4)  engaging in sexual contact with a patient, with or
without patient consent, within 12 months of last treatment;

(5)  engaging in sexual activities or contact with a former
patient, with or without consent, after 12 months of last
treatment if there is a risk of exploitation or potential harm to
the former patient;

(6)  engaging in behaviors in a patient/doctor relationship,
including verbal, intended to sexually arouse any person or
encourage sexual activity;

(7)  failing to keep the division informed of a current
address and telephone number;

(8)  advertising acupuncture services or practicing clinical
acupuncture techniques beyond the scope of the certification
held;

(9)  advertising as an "acupuncturist" either verbally or in
print;

(10)  failing to maintain responsibility for care, billing and
documentation in a group practice, multidisciplinary practice or
third-party ownership practice;

(11)  engaging in any act or practice in a professional
capacity which the licensee is not competent to perform through
education or training;

(12)  administering injections through the skin, limited to
subcutaneous or intramuscular administration, of any substances
other than non-prescription drugs as defined in Subsections 58-
17b-102(39) or non-controlled substances as defined in
Subsection 58-37-2(1)(f)(ii);

(13)  administering injections of non-prescription drugs or
non-controlled substances without sufficient competency and
training as demonstrated by the following:

(a)  completion of a recognized course on injectables and
their administration, under the sponsorship of or approved by an
institution, organization or association meeting the continuing
education standards as defined in Section R156-73-303b; and
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(b)  receiving a passing score on a certifying examination;
and

(14)  delegating the administration of injections to a
chiropractic assistant.

R156-73-502.  Chiropractic Assistant.
In accordance with Subsection 58-73-102(3), a chiropractic

assistant may perform activities related to the practice of
chiropractic in accordance with the following:

(1)  The supervising chiropractic physician shall:
(a)  be currently licensed in Utah;
(b)  be responsible for the chiropractic activities and

services performed by the assistant; and
(c)  always be available to provide advice, instruction and

consultation.
(2)  The supervising chiropractic physician shall never

delegate the following to a chiropractic assistant:
(a)  adjustment of the articulation of the spinal column;
(b)  diagnosis of the articulation of the spinal column;
(c)  manipulation of the articulation of the spinal column;
(d)  therapeutic positioning of the articulation of the spinal

column; and
(e)  administration of injections per Subsection R156-73-

501(14).

R156-73-601.  Competency Requirements to Perform
Acupuncture.

The requirements to demonstrate competency and training
to perform clinical acupuncture include:

(1)  Licensees who provided acupuncture services as a part
of their practice prior to January 1, 2002 are not required to
meet the requirements of Subsections (2) or (3), but are required
to complete a recognized clinical acupuncture course sponsored
by an institution or organization approved to sponsor continuing
education, as defined in Section R156-73-303b, consisting of at
least 100 classroom hours of instruction and passing a certifying
examination in order to continue to provide clinical acupuncture
as a part of their practice after January 1, 2002.

(2)  Licensees who begin providing clinical acupuncture as
a part of their practice on or after January 1, 2002 and prior to
January 1, 2005 shall:

(a)  complete a recognized clinical acupuncture course
sponsored by an institution or organization approved to sponsor
continuing education, as defined in Section R156-73-303b,
consisting of at least 200 classroom hours of instruction and
passing a certifying examination; or

(b)  complete a recognized clinical acupuncture course
sponsored by an institution or organization approved to sponsor
continuing education, as defined in Section R156-73-303b,
consisting of at least 100 classroom hours of instruction, passing
a certifying examination, and completing 100 hours of clinical
experience under the indirect supervision of a licensed health
care provider who has met the requirements in Subsection (1) or
(2)(a), and has practiced clinical acupuncture for at least two
years.

(3)  Licensees who begin providing clinical acupuncture as
a part of their practice on or after January 1, 2005 shall:

(a)  meet the requirements to take and receive a passing
score on the NBCE Acupuncture Examination; or

(b)  meet the requirements to take and receive a passing
score on the National Certification Commission for
Acupuncture and Oriental Medicine (NCCAOM) Examination.

R156-73-602.  Advisory Peer Committee Created -
Membership - Duties.

In accordance with Subsection 58-73-602(3), there is
created the Quality and Standards Committee as an advisory
peer committee to the Chiropractic Physician Licensing Board
consisting of five chiropractic physicians licensed and in good

standing in Utah who are qualified by education, training and
experience to competently act in quality care review.

R156-73-603.  Standards for Practice of Animal
Chiropractic.

In accordance with Subsection 58-28-307(12)(a), a
chiropractic physician practicing animal chiropractic shall have
completed an animal chiropractic course approved by the
American Chiropractic Veterinary Association (ACVA) or
another course that is substantially equivalent to the ACVA
course.

R156-73-605.  Review of Applicant's Qualification for
Licensure.

All new licensees may be requested to attend a regularly
scheduled Board meeting within six months of license
activation at which time their qualifications may be reviewed.

KEY:  chiropractors, licensing, chiropractic physician
August 24, 2009 58-73-101
Notice of Continuation June 19, 2006 58-1-106(1)(a)

58-1-202(1)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-78.  Vocational Rehabilitation Counselors Licensing
Act Rule.
R156-78-101.  Title.

This rule is known as the "Vocational Rehabilitation
Counselors Licensing Act Rule".

R156-78-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 78,

as used in Title 58, Chapters 1 and 78 or in this rule:
(1)  "Disability related work experience", as used in

Subsection 58-78-302(1)(e), means the practice of providing
vocational rehabilitation services as defined in Subsection 58-
78-102(3).

(2)  "In-service" means a continuing education course that
meets the requirements in Subsection R156-78-304(4) and is
hosted or sponsored by an employer and not by a professional
association, society or organization related to the profession.

(3)  "LVRC" means a licensed vocational rehabilitation
counselor.

(4)  "Related field", as used in Subsection 58-78-302(1)(d),
includes any of the following:

(a)(i)  psychology;
(ii)  clinical psychology;
(iii)  counseling psychology;
(iv)  professional guidance and counseling;
(v)  social work;
(vi)  educational counseling;
(vii)  educational psychology with rehabilitation counseling

emphasis; and
(viii)  special education with rehabilitation counseling

emphasis; and
(b)  before January 1, 2011, rehabilitation studies and

marriage and family therapy.
(5)  "Supervision", as used in Subsections 58-78-302(1)(e)

and 58-78-304(1) means general supervision in that the
supervising licensee:

(a)  has authorized the work to be performed by the person
being supervised;

(b)  is available for consultation with the person being
supervised by personal face-to-face contact, or direct voice
contact by telephone, radio, or some other means, whether or
not the supervising licensee is located on the same premises as
the person being supervised;

(c)  provides necessary consultation within a reasonable
period of time; and

(d)  maintains routine personal contact with the person
being supervised.

(6)  "Unprofessional conduct", as defined in Title 58,
Chapters 1 and 78, is further defined in accordance with
Subsection 58-1-203(1)(e) in Section R156-78-502.

(7)  "Vocational assessment", as used in Subsection 58-78-
102(3)(c), includes the performance of forensic evaluations.

R156-78-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 78.

R156-78-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Section

R156-1 is as described in Section R156-1-107.

R156-78-302b.  Experience Requirement.
(1)  An applicant for licensure verifying completion of the

experience requirement established in Subsection 58-78-
302(1)(e) with experience that was not completed under the
supervision of an LVRC must apply for licensure before January
1, 2011 for the applicant's experience to count toward

completion of the experience requirement.  Applicants for
licensure who apply on or after January 1, 2011 must verify
completion of experience under the supervision of an LVRC.

(2)  A maximum of 2,000 hours of supervised experience
during any one year period may be credited toward the 4,000
hour supervised experience requirement.

R156-78-302d.  Qualifications for Licensure - Examination
Requirements.

In accordance with Subsection 58-78-302(1)(f), the
examination requirements for licensure as an LVRC include
passing the Certified Rehabilitation Counselor Examination
administered by the Commission on Rehabilitation Counselor
Certification.

R156-78-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the one-year renewal cycle applicable to
licensees under Title 58, Chapter 78 is established by rule in
Section R156-1-308a.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-78-304.  Continuing Education.
(1)  In accordance with Subsection 58-78-303(3), there is

established a continuing education requirement for all
individuals licensed under Title 58, Chapter 78 as an LVRC.

(2)  During the annual license renewal period commencing
April 1 of each year, an LVRC shall be required to complete not
less than 20 hours of continuing education directly related to the
licensee's professional practice of which a minimum of two
hours must be completed in ethics/law.

(3)  The required number of hours of continuing education
for an individual who first becomes licensed during the one year
period shall be decreased in a pro-rata amount equal to any part
of that one year period preceding the date on which that
individual first became licensed.

(4)  Continuing education under this Section shall:
(a)  be relevant to the licensee's professional practice;
(b)  be prepared and presented by individuals who are

qualified by education, training and experience to provide
continuing education relevant to the practice of vocational
rehabilitation counseling; and

(c)  have a method of verification of attendance and
completion.

(5)  Credit for continuing education shall be recognized in
accordance with the following:

(a)  unlimited hours shall be recognized for continuing
education completed in blocks of time of not less than one hour
in formally established classroom courses, seminars,
conferences or training sessions which meet the criteria listed in
Subsection (4) above, and which are approved by, conducted
by, or under the sponsorship of:

(i)  universities and colleges; or
(ii)  professional associations, societies and organizations

representing a licensed profession whose program objectives
relate to the practice of vocational rehabilitation counselors;

(b)  a maximum of ten hours per one year period may be
recognized for:

(i)  teaching courses under Subsection (5)(a); or
(ii)  supervision of an individual completing the experience

requirement for licensure as an LVRC;
(c)  a maximum of six hours per one year period may be

recognized for clinical readings or in-service directly related to
practice as an LVRC ; and

(d)  a maximum of 12 hours of continuing education per
one year period may be recognized for internet or distance-
learning courses that include an examination and issuance of a
completion certificate.
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(6)  A licensee shall be responsible for maintaining
competent records of completed continuing education for a
period of four years.

(7)  A licensee requesting a waiver of the continuing
education requirement must comply with requirements as
established by rule in Section R156-1-308d.

R156-78-502.  Unprofessional Conduct.
(1)  "Unprofessional conduct" includes:
(a)  violating any provision of the Code of Professional

Ethics for Rehabilitation Counselors, published by the
Commission on Rehabilitation Counselor Certification, effective
January 1, 2010, which is hereby adopted and incorporated by
reference;

(b)  failing to report in writing to the Division unlawful or
unprofessional conduct as defined in Section 58-78-501, 58-78-
502 and this Section, by a person licensed under Title 58,
Chapter 78 within ten days after learning of the conduct, if the
conduct:

(i)(A)  results in disciplinary action taken by the licensee's
employer or a professional association; or

(B)  results in a significant adverse impact on the public's
health, safety or welfare; and

(ii)  was not known by the licensee to have already been
reported to the Division; and

(c)  failing to provide general supervision as defined in
Subsection R156-78-102(4).

KEY:  licensing, vocational rehabilitation counselor
June 21, 2010 58-78-101

58-1-106(1)(a)
58-1-202(1)(a)
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R162.  Commerce, Real Estate.
R162-3.  License Status Change.
R162-3-1.  Status Changes.

3.1.  A licensee must notify the Division within ten
working days of any status change.  Status changes are effective
on the date the properly executed forms and appropriate non-
refundable fees are received by the Division.  Notice must be on
the forms required by the Division.

3.1.1.  Change of name requires submission of official
documentation such as a marriage or divorce certificate, or
driver's license.

3.1.2.  Change of business, home address or mailing
address requires written notification.  A post office box without
a street address is unacceptable as a business or home address.
The licensee may designate any address to be used as a mailing
address.

3.1.3.  Change of name of a brokerage must be
accompanied by evidence that the new name has been approved
by the Division of Corporations, Department of Commerce.

3.1.4.  Change of Principal Broker of a real estate
brokerage which is a sole proprietorship, requires closure of the
registered entity.  The new principal broker shall activate the
Registered Company and provide proof from the Division of
Corporations of the authorization to use the DBA.  Change cards
will be required for the terminating Principal Broker, new
Principal Broker and all licensees affiliated with the brokerage.

3.1.5.  Change of a Principal Broker within an entity which
is not a sole proprietorship requires written notice from the
entity signed by both the terminating Principal Broker and the
new Principal Broker.

R162-3-2.  Unavailability of Licensee.
3.2.  If a licensee is not available to properly execute the

form required for a status change, the status change may still be
made provided a letter advising of the change is mailed by
certified mail to the last known address of the unavailable
licensee.  A verified copy of the letter and proof of mailing by
certified mail must be attached to the form when it is submitted
to the Division.

R162-3-3.  Transfers.
3.3.  Prior to transferring from one principal broker to

another principal broker, the licensee must mail or deliver to the
Division written notice of the change on the form required by
the Division.

R162-3-4.  Inactivation.
3.4.  To voluntarily inactivate a license, the licensee must

deliver or mail to the Division a written request for the change
signed by both the licensee and principal broker.

3.4.1.  Prior to placing a principal broker license on an
inactive status, a principal broker must provide written notice to
each licensee affiliated with the principal broker of that
licensing status change.  Evidence of that written notice must be
provided to the Division in order to process the status change.
The inactivation of the license of a principal broker will also
cause the licenses of all affiliated licensees to be immediately
inactivated if they do not transfer their licenses in accordance
with R162-3.3 prior to the effective date of the principal
broker's status change.

3.4.2.  The non-renewal, suspension, or revocation of the
license of a principal broker will cause the licenses of affiliated
licensees to be immediately inactivated if they do not transfer
their licenses in accordance with R162-3.3 prior to the effective
date of the principal broker's status change.

3.4.2.1.  When a principal broker is notified that the
principal broker's license will be suspended or revoked, the
principal broker must, prior to the effective date of the
suspension or revocation, provide written notice to each licensee

affiliated with the principal broker of that status change.  In
addition, the Division shall send written notice to each sales
agent, associate broker, or branch broker of the effective date of
inactivation and the process for transfer.

3.4.3.  The principal broker may involuntarily inactivate
the license of the sales agent or associate broker by complying
with R162-3.2.

R162-3-5.  Activation.
3.5.  Licensees changing to active status must submit to the

Division the applicable non-refundable activation fee, a request
for activation in the form required by the Division, and, if the
license was on inactive status at the time of last license renewal,
proof of completion of the examination within six months prior
to applying to activate or proof of completion of the 18 hours of
continuing education that the licensee would have been required
to complete in order to renew on active status.  If a licensee last
renewed on inactive status and applies to activate the license at
the time of license renewal, the licensee shall be required to
complete the 18 hours of continuing education required to
renew but shall not be required to complete additional
continuing education in order to activate the license.

3.5.1  Continuing Education for Activation.  The 18 hours
of continuing education required to activate a license shall be
made up of at least 9 hours of "core" courses in subjects
specified in Subsection R162-9.2.1.  The balance of the 18
hours of continuing education may be "elective" courses in the
subjects listed in Subsection R162-9.2.2.

3.5.1.1  To qualify as continuing education for activation,
all courses submitted must have been completed within one year
before activation.

3.5.1.2  Continuing education that was submitted to
activate a license may not be used again toward the continuing
education required on the licensee's next renewal.

R162-3-6.  Renewal and Reinstatement.
3.6.1  Licenses are valid for a period of two years.  A

license may be renewed by submitting all forms and fees
required by the Division prior to the expiration date of the
current license.  Licenses not properly renewed shall expire on
the expiration date.

3.6.1.1  Reinstatement
(a)  A license may be reinstated within thirty days after

expiration by complying with all requirements for a timely
renewal and paying a non-refundable late fee.

(b)  A license may be reinstated after thirty days and within
six months after expiration by complying with all requirements
for a timely renewal, paying a non-refundable reinstatement fee
and submitting proof of having completed 12 hours of
continuing education in addition to the 18 hours of continuing
education required to renew a license on active status.

(c)  A license may be reinstated after the six-month period
described in Subsection (b) and until one year after expiration
by complying with all requirements for a timely renewal,
paying a non-refundable reinstatement fee, and submitting proof
of having completed 24 hours of continuing education in
addition to the 18 hours of continuing education required to
renew a license on active status.

(d)  A license that has been expired for more than one year
may not be reinstated and an applicant must apply for a new
license following the same procedure as an original license.

3.6.2  Renewal Requirements.
3.6.2.1  Continuing Education.  To renew a license on

active status, an applicant must submit to the division proof of
having completed, during the previous license period and by the
15th day of the month of expiration, 18 non-duplicative hours
of continuing education from courses certified by the division.

(a)  During the first license period, a licensee must take the
12-hour "New Sales Agent Course" certified by the division.
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Licensees in their first license period will need to complete 6
additional non-duplicative hours of continuing education (either
"core" or "elective") as defined in R162.9.2.1 - 9.2.10.

(b)  During subsequent license periods, a licensee must take
at least 9 hours of non-duplicative continuing education from
courses certified by the division as "core" as defined in
R162.9.2.1.  A licensee must take any remaining hours of
continuing education from courses certified by the division as
"elective" as defined in R162.9.2.2 - 9.2.2.10.

(c)  The division may grant continuing education credit for
non-certified courses submitted by a renewal applicant in the
form required by the division, if the course was not required by
these rules to be certified and the division determines that the
course meets the continuing education objectives listed in Rule
R162.9.2.

(d)  Licensees must retain original course completion
certificates for three years following renewal and produce those
certificates when audited by the division.

3.6.2.2  Principal Broker. To renew a principal broker
license on active status an applicant must certify that the
business name under which the licensee is operating is current
and in good standing with the Division of Corporations and that
all real estate trust accounts are current and in compliance with
Rule R162-4.2.

3.6.2.3  Any misrepresentation in an application for
renewal is a separate violation of these rules and separate
grounds for disciplinary action against the licensee.

KEY:  real estate business
June 21, 2010 61-2-5.5
Notice of Continuation April 18, 2007
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R162.  Commerce, Real Estate.
R162-4.  Office Procedures - Real Estate Principal
Brokerage.
R162-4-1.  Records and Copies of Documents.

4.1.  The principal broker must maintain in his office and
make available for inspection and copying by the Division all
records pertaining to a real estate transaction for a period of at
least three calendar years following the year in which an offer
was rejected or the transaction either closed or failed.

4.1.1.  Location of Records.  Unless otherwise authorized
by the Division in writing, the business records of the principal
broker shall be maintained at his principal business location or,
where applicable, at the branch office.  If a brokerage closes its
operation the principal broker must, within ten days after the
closure, notify the Division in writing of where the records will
be maintained in order to comply with R162-4.1 above.  If a
brokerage files for bankruptcy, the principal broker must, upon
filing, notify the Division in writing of the filing and the current
location of brokerage records.

4.1.2.  Transaction Identification.  All transactions, whether
pending, closed or failed, must be numbered consecutively and
identifiable in a manner that, in the opinion of the representative
of the Division, the transaction can be readily followed in all
pertinent documents.  A sequential transaction number is to be
assigned to every offer, and a separate transaction file is to be
maintained for every offer, including rejected offers involving
funds deposited to the brokerage trust account.  A sequential
transaction number need not be assigned to rejected offers
which do not involve funds deposited to trust.  The principal
broker may, at his option, maintain a separate transaction file for
each rejected offer which does not involve funds deposited to
trust or keep such rejected offers in a single file.

4.1.3.  Statement of Account.  At the expiration of 30 days
after an offer has been made by a buyer and accepted by a
seller, either party may demand, and the principal broker must
furnish, a detailed statement showing the current status of the
transaction.  On demand by either party, the principal broker
must furnish an updated statement at 30-day intervals thereafter
until the transaction is closed.

4.1.4.  Settlement Statements.  A principal broker charged
with closing a sale shall cause to be prepared and delivered to
the buyer and seller, upon completion of a transaction, a detailed
closing statement of all respective accounts showing receipts
and disbursement.

4.1.4.1.  Settlement statements for real estate transactions
in which a real estate principal broker participates must show
the following:  the date of settlement; the total purchase price of
the property; an itemization of adjustments, money, or things of
value received or paid, and to whom each item is credited or
debited.  The dates of the adjustments must be shown if they are
not the same as the date of settlement.  Also shown must be the
balances due from the respective parties to the transaction, and
the names of the payees, makers, and assignees of all notes paid,
made, or assumed.  The statements furnished to each party to the
transaction must contain an itemization of credits and debits that
pertain to each party.

4.1.4.2.  Regardless of who closes a transaction, a principal
broker is responsible for the content and accuracy of settlement
statements prepared for the signature of the principal broker's
client.

4.1.4.3.  A principal broker who closes a transaction must
show proof of delivery of the settlement statement(s) to the
buyer and seller.  Signatures of the buyer and seller on the file
copy of the settlement statement or a copy of a transmittal letter
sent by certified mail, return receipt requested, when signatures
are not attainable, will satisfy this requirement.

4.1.5.  Death or Disability of Principal Broker:  Upon the
death or inability of a principal broker to act as a principal
broker the following procedures shall apply:

4.1.5.1.  In the case of a corporation, partnership, Limited
Liability Company, association, or other legal entity the
provisions of R162-2-2.3.2. shall apply.

4.1.5.2.  In the case of a sole proprietor all brokerage
activity must cease and a family attorney or representative shall:
(1) notify the Division and all licensees affiliated with the
principal broker in writing of the date of death or disability; (2)
advise the Division as to the location where records will be
stored; (3) notify each listing and management client in writing
to the effect that the principal broker is no longer in business
and that the client may enter a new listing or management
agreement with the firm of the client's choice; (4) notify each
party and cooperating broker to any existing contracts; and (5)
retain trust account monies under the control of the
administrator, executor or co-signer on the account until all
parties to each transaction agree in writing to the disposition or
until a court of competent jurisdiction issues an order relative to
the disposition.

R162-4-2.  Trust Accounts.
4.2  All monies received in a real estate transaction

regulated under Section 61-2-1, et seq., must be deposited in a
"Real Estate Trust Account," in a Utah bank, credit union, or
other approved escrow depository in this state.  Such "Real
Estate Trust Account" shall be non-interest-bearing except as
provided in Section 4.2.4 below.  The principal broker will be
held personally responsible for deposits at all times.  The
principal broker must notify the Division in writing of the
location and account numbers of all real estate trust accounts
which he maintains.  All "Real Estate Trust Accounts" shall be
used exclusively for real estate transactions regulated under
Section 61-2-1, et seq.  Funds received in connection with rental
of tourist accommodations for any period of less than 30
consecutive days shall not be deposited in a "Real Estate Trust
Account".

4.2.1.  Deposits.  All monies received by a licensee in a
real estate transaction, whether it be cash or check, must be
delivered to the principal broker and deposited within three
banking days after receipt of the funds by the licensee.  This
rule does not apply when:

4.2.1.1.  The Real Estate Purchase Contract or other
agreement states that the earnest money or other funds are to be
held for a specific length of time or are to be deposited upon
acceptance by the seller; or

4.2.1.2.  The Real Estate Purchase Contract or other
agreement states that the earnest money or other funds are to be
made out and paid to the seller, or to the person or company
named as the escrow closing agent; or

4.2.1.3.  A promissory note is given as the earnest money
deposit or otherwise credited to the transaction.  The promissory
note must name the seller as payee and be retained in the
principal broker's file until closing.  If a promissory note is used
in a real estate transaction, the Real Estate Purchase Contract or
other agreement must disclose that the consideration is in the
form of a promissory note.

4.2.2.  Commingling.  Not more than $500 of the principal
broker's own funds can remain in the "Real Estate Trust
Account" or the "Property Management Trust Account," or the
Division will consider the account to be commingled.

4.2.3.  Builder Deposits.  If a principal broker, who is also
a builder or developer, receives deposit money under a Real
Estate Purchase Contract, construction contract, or other
agreement which provides for the construction of a dwelling,
the deposit money must be placed in the "Real Estate Trust
Account" or if the broker and the parties to the transaction agree
in writing, the "Interest Bearing Real Estate Trust Account" and
not be used for construction purposes unless specifically
provided in the document or by separate written consent of the
purchaser.



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 38

4.2.4.  Interest Bearing Trust Accounts.  Real Estate Trust
Accounts may be interest-bearing only as provided in Section
4.2.4.1 or 4.2.4.2 below:

4.2.4.1  If an earnest money deposit or other trust funds are
received and the parties to the transaction believe that it would
be uneconomical to place the money in a non-interest-bearing
trust account, the principal broker shall place the money in a
separate interest-bearing "Real Estate Trust Account" upon
written request of the parties. The written request must
designate to whom the interest will be paid upon completion or
failure of the sale; or

4.2.4.2  Except as provided in Section 4.2.4.1, a principal
broker may elect to maintain an interest-bearing "Real Estate
Trust Account" only if the interest earned on the account is paid
to a non-profit organization that has qualified, and remains
qualified at the time of the payment, under Section 501(c)(3) of
the Internal Revenue Code.  Such non-profit organization must
have as its exclusive purpose the providing of grants to
affordable housing programs in the State of Utah.  The
affordable housing program that is the recipient of the grant
must also be qualified, at the time of the grant, as a non-profit
organization under Section 501(c)(3) of the Internal Revenue
Code.  If a principal broker makes this election, the Division
must be notified in writing of the location and account number
of the interest-bearing "Real Estate Trust Account" at the time
the account is opened.

4.2.5.  Liability for Receipt.  All consideration represented
as received by a licensee on a Real Estate Purchase Contract or
other document must have, in fact, been received by the
licensee.  A licensee must not rely on a buyer's or a lessee's
promise to deliver the consideration at a future date.

4.2.6  Property Management Trust Account.  Each
principal broker engaged in property management shall establish
a separate "Property Management Trust Account."  A principal
broker who collects rents for others only occasionally or who
does so as a convenience for his clients, and manages no more
than six accounts, may use the "Real Estate Trust Account" for
this purpose and need not maintain a "Property Management
Trust Account".

4.2.7.  Disbursements.  All cash and like payments in lieu
of cash received by a principal broker in a real estate transaction
are to be disbursed only in accordance with specific language in
the Real Estate Purchase Contract authorizing such
disbursement, other proper written authorization of the parties
having an interest in the payments, or by court order.

4.2.7.1.  The withdrawal of any portion of the principal
broker's sales commission must not take place without written
authorization from the seller and buyer or until the closing
statements have been delivered to the buyer and seller and the
buyer or seller has been paid for the amount due as determined
by the closing statement.

4.2.7.2.  Commissions due the principal broker, other
licensees associated with the principal broker, or other principal
brokers may be paid directly from the trust account only after
the transaction is closed or otherwise terminated.  If
commissions are so disbursed, a record of each disbursement is
to be recorded on the trust account ledger sheet for the
transaction.

4.2.7.3.  When it becomes apparent to the principal broker
that a transaction has failed, or if a party to the failed transaction
requests disbursement of the earnest money or other trust funds,
the principal broker is required to determine whether any of the
conditions in the Real Estate Purchase Contract authorizing
disbursement have occurred or whether there is other written
authorization of the parties to disburse the trust funds.

4.2.7.4.  Disputes over funds.  For the purposes of this
section and section 4.2.7.5, a "dispute over funds" is defined as
any situation in which both parties to a contract have submitted
a written claim of entitlement to earnest money or other trust

funds to the broker holding the funds.
4.2.7.4.1  If there is written authorization to disburse in the

Real Estate Purchase Contract signed by both parties or in
another writing signed by the party who will not be receiving
the funds, the principal broker may disburse the funds without
further delay, whether or not there is a dispute between the
parties over the funds.

4.2.7.4.2  The principal broker may, at the broker's option,
interplead the funds into court in any transaction where the
broker is unable to determine whether there is written
authorization to disburse under the circumstances of the
transaction.  If the principal broker interpleads the funds, the
funds shall only be disbursed by the principal broker:  a) upon
written authorization of the parties who will not receive the
funds; b) pursuant to the order of a court of competent
jurisdiction; or c) as provided in Section 4.2.7.6.

4.2.7.5  Mediation. In the event a dispute arises over the
return or forfeiture of the earnest money or other trust funds and
the principal broker has not already disbursed the funds in
accordance with section 4.2.7.4.1, or interpleaded the funds in
accordance with section 4.2.7.4.2, and if no party has filed a
civil suit arising out of the transaction, the principal broker
shall, within 15 days of receiving written notice of the fact that
both parties claim the disputed funds, provide the parties written
notice of the dispute and request them to meet to mediate the
matter.  If the parties have contractually agreed to submit
disputes arising out of their contract to mediation, the principal
broker shall notify the parties of their obligation to submit the
dispute over funds to an independent mediator agreed upon by
the parties.  If the parties have not contractually agreed to
independent mediation, the principal broker holding the earnest
money or trust funds shall use good faith best efforts to mediate.

4.2.7.5.1.  Unsuccessful mediation.  In the event the
dispute over funds is not resolved in either a broker or
independent mediation attempt, the principal broker shall
maintain the disputed funds in a non-interest bearing real estate
trust account.  If the parties authorize, or if they previously
authorized, deposit into a separate interest bearing trust account
as provided in R162-4.2.4, the disputed funds may be
maintained in a separate interest bearing trust account for
disputed funds.  The funds shall only be disbursed by the
principal broker:  (1) upon written authorization of the parties
who will not receive the funds; (2) pursuant to the order of a
court of competent jurisdiction; or (3) as provided in Section
4.2.7.4.2.

4.2.7.6.  If the principal broker has not received written
notice of a claim to the funds, including interest if any, within
five years after the failure of the transaction, the principal
broker may remit the funds to the State Treasurer's Office as
"abandoned" property according to the provisions of Utah Code
Section 67-4a-101, et seq.

4.2.8.  Records.  A principal broker must maintain at his
principal business location a complete record of all
consideration received or escrowed for real estate transactions
in the following manner:

4.2.8.1.  A duplicate deposit slip must show the amount of
money received, the transaction number, and the date and place
of deposit.

4.2.8.2.  A set of checks and deposit slips must be used
denoting the principal broker's business name and address,
stating "Real Estate Trust Account" or "Property Management
Trust Account," with the checks numbered consecutively.
Checks drawn on this account are to be identified to the specific
transaction.  Deposits to this account are to be identified to the
specific transaction.  Voided trust checks are to be marked
"Void" and the original check retained in the principal broker's
file.  A principal broker may establish as many bank trust
accounts as desired.  However, each trust account must be
identified with the type of activity for which the account is to be



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 39

used and the Division must be notified in writing when each
account is established.

4.2.8.3.  A check register or check stubs must be
maintained which itemize deposits and disbursements in
consecutive order showing the date, payee or payor, the
transaction information, check number, amount of disbursement
or deposit, and the current balance remaining in the account.

4.2.8.4.  An individual trust ledger sheet must be
established upon deposit of any consideration and assigned a
sequential transaction number for each transaction--be it rental,
sale, or other.  The ledger sheet must show the names of the
parties, location of the property, the date and amount of each
deposit or disbursement, the name of the payee and payor, the
current balance remaining, and any other relevant transaction
information.  Each ledger sheet, after the transaction is closed,
must show the final disposition of the consideration and be
retained in the principal broker's file for a minimum of three
years following the year in which the transaction was closed.

4.2.8.5.  The trust account is to be reconciled with the bank
statement at least monthly.  The trust liability, which is the total
of ledger cards, and similar books, records, and accounts must
be kept up to date.

R162-4-3.  Branch Office.
4.3  A branch office must be registered with the Division

prior to operation.
4.3.1.  Exemptions.  A branch office does not include a

model home, a project sales office, or a facility established for
twelve months or less as a temporary site for marketing activity,
such as an exhibit booth.

4.3.2.  Operation.  A branch office must operate under the
same business name as the principal brokerage.

4.3.3.  Trust Account.  The principal broker or branch
broker must notify the Division in writing of the location and
account number of all real estate trust accounts in which the
funds received at each branch office will be deposited.

4.3.4.  Branch Broker.  Each branch office must have a
branch broker who will actively manage the office.  The branch
broker must be an associate broker.  The principal broker must
actively supervise the branch broker.

4.3.5.  Registration.  To register a branch office, the
principal broker must submit to the Division, on the forms
required by the Division, the location of the branch, the name of
the branch broker and the names of all associate brokers and
sales agents assigned to the branch, accompanied by the
applicable fee.

4.3.6.  Change of Branch Broker.  The principal broker
must notify the Division in writing on the forms required by the
Division at the time of a change of branch broker.

R162-4-4.  Written Instructions for Commission Distribution
by Title Insurance Agent.

(1)  If a principal broker elects to assign a portion or all of
the principal broker's compensation to an associate broker or
sales agent in accordance with Utah Code Annotated Section
61-2-10, the principal broker shall provide written instructions
to the title insurance agent that include the following:

(a)  an identification of the property involved in the real
estate transaction;

(b)  an identification of the principal broker and sales agent
or associate broker who will receive compensation in
accordance with the written instructions;

(c)  a designation of the amount of compensation that will
be received by both the principal broker and the sales agent or
associate broker; and

(d)  a prohibition against alteration of the written
instructions by anyone other than the principal broker.

(2)  Items beyond those listed in Subsection (1) may be
included in the written instructions at the discretion of the

principal broker.

KEY:  real estate business
Jun 16, 2010 61-2-5.5
Notice of Continuation April 18, 2007
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R164.  Commerce, Securities.
R164-6.  Denial, Suspension or Revocation of a License.
R164-6-1g.  Dishonest or Unethical Business Practices.

(A)  Authority and purpose
(1)  The Division enacts this rule under authority granted

by Sections 61-1-6 and 61-1-24.
(2)  This rule identifies certain acts and practices which the

Division deems to constitute dishonest or unethical practices in
the securities business under Subsection 61-1-6(2)(a)(ii)(G).
The list contained herein should not be considered to be all-
inclusive of such acts and practices, but rather is intended to act
as a guide to broker-dealers, agents, investment advisers, federal
covered advisers and investment adviser representatives as to
the types of conduct which may result in sanctions under
Subsection 61-1-6(2)(a)(ii)(G).

(3)  Conduct which violates Section 61-1-1 may also be
considered to constitute dishonest or unethical practices under
Subsection 61-1-6(2)(a)(ii)(G).

(4)  This rule is patterned after well-established standards
in the industry which have been adopted by the SEC, FINRA,
NASAA, the national securities exchanges and various courts.
It represents one of the purposes of the securities laws: to create
viable securities markets in which those persons involved are
held to a high standard of fairness with respect to their dealings
with the public.

(5)  The provisions of this rule apply to federal covered
advisers to the extent that the conduct alleged is fraudulent or
deceptive, or to the extent permitted by the National Securities
Markets Improvement Act of 1996 (Pub. L. No. 104-290).

(6) The federal statutory and regulatory provisions
referenced in Paragraph (E) shall apply to investment advisers,
federal covered advisers, and investment adviser representatives
regardless of whether the federal provision limits its application
to advisers subject to federal registration.

(B)  Definitions
(1)  "Division" means the Division of Securities, Utah

Department of Commerce.
(2)  "Market maker" means a broker-dealer who, with

respect to a particular security:
(a)  regularly publishes bona fide, competitive bid and ask

quotations in a recognized inter-dealer quotation system, or
(b)  regularly furnishes bona fide competitive bid and offer

quotations to other broker-dealers upon request; and
(c)  is ready, willing and able to effect transactions in

reasonable quantities at his quoted price with other broker-
dealers on a regular basis.

(3)  "NASAA" means the North American Securities
Administrators Association, Inc.

(4)  "FINRA" means the Financial Industry Regulatory
Authority, formerly known as NASD.

(5)  "NASDAQ" means National Association of Securities
Dealers Automated Quotation System.

(6)  "OTC" means over-the-counter.
(7)  "SEC" means the United States Securities and

Exchange Commission.
(C)  Broker-Dealers
In relation to Broker-Dealers, as used in Subsection 61-1-

6(2)(a)(ii)(G) "dishonest or unethical practices" shall include:
(1)  engaging in a pattern of unreasonable and unjustifiable

delays in the delivery of securities purchased by any of its
customers or in the payment, upon request, of free credit
balances reflecting completed transactions of any of its
customers, or both;

(2)  inducing trading in a customer's account which is
excessive in size or frequency in view of the financial resources
and character of the account;

(3)  recommending to a customer the purchase, sale or
exchange of any security without reasonable grounds to believe
that such transaction or recommendation is suitable for the

customer based upon reasonable inquiry concerning the
customer's investment objectives, financial situation and needs,
and any other relevant information known by the broker-dealer;

(4)  executing a transaction on behalf of a customer
without prior authorization to do so;

(5) exercising any discretionary power in effecting a
transaction for a customer's account without first obtaining
written discretionary authority from the customer, unless the
discretionary power relates solely to the time or price for the
execution of orders, or both;

(6)  executing any transaction in a margin account without
securing from the customer a properly executed written margin
agreement promptly after the initial transaction in the account;

(7)  failing to segregate a customer's free securities or
securities held in safekeeping;

(8)  hypothecating a customer's securities without having
a lien thereon unless the broker-dealer secures from the
customer a properly executed written consent promptly after the
initial transaction, except as permitted by the rules and
regulations of the SEC;

(9)  entering into a transaction with or for a customer at a
price not reasonably related to the current market price of the
security or receiving an unreasonable commission or profit;

(10)  failing to furnish to a customer purchasing securities
in an offering, no later than the date of confirmation of the
transaction, either a final prospectus or a preliminary prospectus
and an additional document, which together include all
information set forth in the final prospectus;

(11)  charging fees for services without prior notification
to a customer as to the nature and amount of the fees;

(12)  charging unreasonable and inequitable fees for
services performed, including miscellaneous services such as
collection of monies due for principal, dividends or interest,
exchange or transfer of securities, appraisals, safekeeping, or
custody of securities and other services related to its securities
business;

(13)  offering to buy from or sell to any person any
security at a stated price unless the broker-dealer is prepared to
purchase or sell, as the case may be, at the price and under the
conditions as are stated at the time of the offer to buy or sell;

(14)  representing that a security is being offered to a
customer "at the market" or a price relevant to the market price
unless the broker-dealer knows or has reasonable grounds to
believe that a market for the security exists other than that
made, created or controlled by the broker-dealer, or by any
person for whom the broker-dealer is acting or with whom the
broker-dealer is associated in the distribution, or any person
controlled by, controlling or under common control with the
broker-dealer;

(15)  effecting any transaction in, or inducing the purchase
or sale of, any security by means of any manipulative, deceptive
or fraudulent device, practice, plan, program, design or
contrivance, which may include but not be limited to:

(a)  effecting any transaction in a security which involves
no change in the beneficial ownership thereof;

(b)  entering an order or orders for the purchase or sale of
a security with the knowledge that an order or orders of
substantially the same size, at substantially the same time and
substantially the same price, for the sale of the security, has
been or will be entered by or for the same or different parties for
the purpose of creating a false or misleading appearance of
active trading in the security or a false or misleading appearance
with respect to the market for the security; provided, however,
nothing in this subparagraph shall prohibit a broker-dealer from
entering bona fide agency cross transactions for its customers;
or

(c)  effecting, alone or with one or more other persons, a
series of transactions in any security creating actual or apparent
active trading in a security or raising or depressing the price of
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a security, for the purpose of inducing the purchase or sale of
the security by others;

(16)  guaranteeing a customer against loss in any securities
account of the customer carried by the broker-dealer or in any
securities transaction effected by the broker-dealer with or for
the customer;

(17)  publishing or circulating, or causing to be published
or circulated, any notice, circular, advertisement, newspaper
article, investment service, or communication of any kind
which:

(a)  purports to report any transaction as a purchase or sale
of any security unless the broker-dealer believes that the
transaction was a bona fide purchase or sale of the security; or

(b)  purports to quote the bid price or asked price for any
security, unless the broker-dealer believes that the quotation
represents a bona fide bid for, or offer of, the security;

(18)  using any advertising or sales presentation in such a
fashion as to be deceptive or misleading.  An example of the
prohibited practice would be distribution of any nonfactual data,
material or presentation based on conjecture, unfounded or
unrealistic claims or assertions in any brochure, flyer, or display
by words, pictures, graphs or otherwise designed to supplement,
detract from, supersede or defeat the purpose or effect of any
prospectus or disclosure;

(19)  failing to disclose to a customer that the broker-dealer
is controlled by, controlling, affiliated with or under common
control with the issuer of any security before entering into any
contract with or for a customer for the purchase or sale of the
security, and if the disclosure is not made in writing, it shall be
supplemented by the giving or sending of written disclosure at
or before the completion of the transaction;

(20)  failing to make a bona fide public offering of all of
the securities allotted to a broker-dealer for distribution, whether
acquired as an underwriter, a selling group member, or from a
member participating in the distribution as an underwriter or
selling group member;

(21)  failure or refusal to furnish a customer, upon
reasonable request, information to which the customer is
entitled, or to respond to a formal written request or complaint;

(22)  permitting a person to open an account for another
person or transact business in the account unless there is on file
written authorization for the action from the person in whose
name the account is carried;

(23)  permitting a person to open or transact business in a
fictitious account;

(24)  permitting an agent to open or transact business in an
account other than the agent's own account, unless the agent
discloses in writing to the broker-dealer or issuer with which the
agent associates the reason therefor;

(25)  in connection with the solicitation of a sale or
purchase of an OTC, non-NASDAQ security, failing to
promptly provide the most current prospectus or the most
recently filed periodic report filed under Section 13 of the
Securities Exchange Act of 1934, when requested to do so by a
customer;

(26)  marking any order tickets or confirmations as
"unsolicited" when in fact the transaction is solicited;

(27)  for any month in which activity has occurred in a
customer's account, but in no event less than every three
months, failing to provide each customer with a statement of
account which, with respect to all OTC non-NASDAQ equity
securities in the account, contains a value for each security
based on the closing market bid on a date certain; provided that,
this subsection shall apply only if the firm has been a market
maker in the security at any time during the month in which the
monthly or quarterly statement is issued;

(28)  failing to comply with any applicable provision of the
Conduct Rules of FINRA or any applicable fair practice or
ethical standard promulgated by the SEC or by a self-regulatory

organization to which the broker-dealer is subject and which is
approved by the SEC;

(29)  any acts or practices enumerated in Section R164-1-3;
(30)  failing to comply with a reasonable request from the

Division for information or testimony, or an examination
request made pursuant to Subsection 61-1-5(5), or a subpoena
of the Division;

(31)  dividing or otherwise splitting commissions, profits
or other compensation from the purchase or sale of securities
with any person not licensed as an agent of the broker-dealer, or
of a broker-dealer under direct or indirect common control; or

(32)  in connection with the offer, sale, or purchase of any
security, using a specific certification or designation that
indicates or implies that the user has special certification or
training in advising or servicing clients or prospective clients,
in such a way as to mislead any person.  The prohibited use of
such certification or professional designation includes, but is not
limited to, the following:

(a)  use of a certification or professional designation by a
person who has not actually earned or is otherwise ineligible to
use such certification or designation;

(b)  use of a nonexistent or self-conferred certification or
designation;

(c)  use of a certification or professional designation that
indicates or implies a level of occupational qualifications
obtained through education, training or experience that the
person using the certification or professional designation does
not have; or

(d)  use of a certification or professional designation that
was obtained from a designating or certifying organization that:

(i)  is primarily engaged in the business of instruction in
sales and/or marketing;

(ii)  does not have reasonable standards or procedures for
assuring the competency of its designees or certificants;

(iii)  does not have reasonable standards or procedures for
monitoring and disciplining its designees or certificants for
improper or unethical conduct; or

(iv)  does not have reasonable continuing education
requirements for its designees or certificants in order to
maintain the designation or certificate.

(D)  Agents
In relation to agents of broker-dealers or agents of issuers,

as used in Subsection 61-1-6(2)(a)(ii)(G) "dishonest or unethical
practices" shall include:

(1)  engaging in the practice of lending or borrowing
money or securities from a customer, or acting as a custodian
for money, securities or an executed stock power of a customer;

(2)  effecting securities transactions not recorded on the
regular books or records of the broker-dealer which the agent
represents, in the case of agents of broker-dealers, unless the
transactions are authorized in writing by the broker-dealer prior
to execution of the transaction;

(3)  establishing or maintaining an account containing
fictitious information in order to execute transactions which
would otherwise be prohibited;

(4)  sharing directly or indirectly in profits or losses in the
account of any customer without the prior written authorization
of the customer and the broker-dealer which the agent
represents;

(5)  dividing or otherwise splitting the agent's
commissions, profits or other compensation from the purchase
or sale of securities with any person not also licensed as an
agent for the same broker-dealer, or for a broker-dealer under
direct or indirect common control;

(6)  for agents who are dually licensed under Rule R164-4-
1(D)(4)(b), failing to disclose the dual license to a client; or

(7)  engaging in conduct specified in subsections (C)(2),
(C)(3), (C)(4), (C)(5), (C)(6), (C)(9), (C)(10), (C)(15), (C)(16),
(C)(17), (C)(18), (C)(24), (C)(25), (C)(26), (C)(28), (C)(29),
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(C)(30) or (C)(32).
(E)  Investment Advisers, Investment Adviser

Representatives and Federal Covered Advisers
In relation to investment advisers or investment adviser

representatives, as used in Subsection 61-1-6(2)(a)(ii)(G)
"dishonest or unethical practices" shall include the following
listed practices.  In relation to federal covered advisers, as used
in Subsection 61-1-6(2)(a)(ii)(G), "dishonest or unethical
practices" shall include the following, but only if such conduct
involves fraud or deceit:

(1)  recommending to a client to whom investment
supervisory, management or consulting services are provided
the purchase, sale or exchange of any security without
reasonable grounds to believe that the recommendation is
suitable for the client on the basis of information furnished by
the client after reasonable inquiry concerning the client's
investment objectives, financial situation and needs, and any
other information known by the investment adviser;

(2)  exercising any discretionary power in placing an order
for the purchase or sale of securities for a client without
obtaining written discretionary authority from the client within
ten (10) business days after the date of the first transaction
placed pursuant to oral discretionary authority, unless the
discretionary power relates solely to the price at which, or the
time when, an order involving a definite amount of a specified
security shall be executed, or both;

(3)  inducing trading in a client's account that is excessive
in size or frequency in view of the financial resources,
investment objectives and character of the account if an adviser
in such situations can directly benefit from the number of
securities transactions effected in a client's account.  The rule
appropriately forbids an excessive number of transaction orders
to be induced by an adviser for a "customer account";

(4)  placing an order to purchase or sell a security for the
account of a client without authority to do so;

(5)  placing an order to purchase or sell a security for the
account of a client upon instruction of a third party without first
having obtained a written third-party trading authorization from
the client;

(6)  borrowing money or securities from a client unless the
client is a broker-dealer, an affiliate of the investment adviser,
or a financial institution engaged in the business of loaning
funds;

(7)  loaning money to a client unless the investment adviser
is a financial institution engaged in the business of loaning
funds or the client is an affiliate of the investment adviser;

(8)  misrepresenting to any advisory client, or prospective
advisory client, the qualifications of the investment adviser or
any employee of the investment adviser, or misrepresenting the
nature of the advisory services being offered or fees to be
charged for such service, or omitting to state a material fact
necessary to make the statements made regarding qualifications,
services or fees, in light of the circumstances under which they
are made, not misleading;

(9)  providing a report or recommendation to any advisory
client prepared by someone other than the adviser without
disclosing that fact except that this prohibition does not apply to
a situation where the adviser uses published research reports or
statistical analyses to render advice or where an adviser orders
such a report in the normal course of providing service;

(10)  charging a client an unreasonable advisory fee;
(11)  failing to disclose to clients in writing before any

advice is rendered any material conflict of interest relating to the
adviser or any of its employees which could reasonably be
expected to impair the rendering of unbiased and objective
advice including:

(a)  entering into compensation arrangements connected
with advisory services to clients which are in addition to
compensation from such clients for such services; and

(b)  charging a client an advisory fee for rendering advice
when a commission for executing securities transactions
pursuant to such advice will be received by the adviser or its
employees;

(12)  guaranteeing a client that a specific result will be
achieved (gain or no loss) with advice which will be rendered;

(13)  publishing, circulating or distributing any
advertisement which does not comply with Rule 206(4)-1 under
the Investment Advisers Act of 1940;

(14)  disclosing the identity, affairs, or investments of any
client unless required by law to do so, or unless consented to by
the client;

(15)  taking any action, directly or indirectly, with respect
to those securities or funds in which any client has any
beneficial interest, where the investment adviser has custody or
possession of such securities or funds when the adviser's action
is subject to and does not comply with the requirements of Reg.
206(4)-2 under the Investment Advisers Act of 1940;

(16)  entering into, extending or renewing any investment
advisory contract unless such contract is in writing and
discloses, in substance, the services to be provided, the term of
the contract, the advisory fee, the formula for computing the
fee, the amount of prepaid fee to be returned in the event of
contract termination or non-performance, whether the contract
grants discretionary power to the adviser and that no assignment
of such contract shall be made by the investment adviser
without the consent of the other party to the contract;

(17)  failing to establish, maintain, and enforce written
policies and procedures reasonably designed to prevent the
misuse of material nonpublic information in violation of Section
204A of the Investment Advisers Act of 1940;

(18)  entering into, extending, or renewing any advisory
contract which would violate section 205 of the Investment
Advisers Act of 1940.  This provision shall apply to all advisers
and investment adviser representatives registered or required to
be registered under this Act, notwithstanding whether such
adviser or investment adviser representative would be exempt
from federal registration pursuant to section 203(b) of the
Investment Advisers Act of 1940;

(19)  including, in an advisory contract, any condition,
stipulation, or provisions binding any person to waive
compliance with any provision of this act or of the Investment
Advisers Act of 1940, or any other practice that would violate
section 215 of the Investment Advisers Act of 1940;

(20)  engaging in any act, practice, or course of business
which is fraudulent, deceptive, or manipulative in contravention
of section 206(4) of the Investment Advisers Act of 1940
notwithstanding the fact that such investment adviser or
investment adviser representative is not registered or required
to be registered under section 203 of the Investment Advisers
Act of 1940;

(21)  engaging in conduct or any act, indirectly or through
or by any other person, which would be unlawful for such
person to do directly under the provisions of this act or any rule
or regulation thereunder;

(22)  for an investment adviser representative
compensating any customer for losses in the account of the
customer without the prior written authorization of the customer
and the representative's investment adviser;

(23)  failing to comply with a reasonable request from the
Division for information or testimony, or an examination
request made pursuant to Subsection 61-1-5(5), or a subpoena
of the Division; or

(24)  in connection with the provision of advice as to the
value of or the advisability of investing in, purchasing, or
selling securities, either directly or indirectly or through
publications or writings, or when issuing or promulgating
analyses or reports relating to securities, using a specific
certification or designation that indicates or implies that the user
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has special certification or training in advising or servicing
clients or prospective clients, in such a way as to mislead any
person.  The prohibited use of such certification or professional
designation includes, but is not limited to, the following:

(a)  use of a certification or professional designation by a
person who has not actually earned or is otherwise ineligible to
use such certification or designation;

(b)  use of a nonexistent or self-conferred certification or
designation;

(c)  use of a certification or professional designation that
indicates or implies a level of occupational qualifications
obtained through education, training or experience that the
person using the certification or professional designation does
not have; or

(d)  use of a certification or professional designation that
was obtained from a designating or certifying organization that:

(i)  is primarily engaged in the business of instruction in
sales and/or marketing;

(ii)  does not have reasonable standards or procedures for
assuring the competency of its designees or certificants;

(iii)  does not have reasonable standards or procedures for
monitoring and disciplining its designees or certificants for
improper or unethical conduct; or

(iv)  does not have reasonable continuing education
requirements for its designees or certificants in order to maintain
the designation or certificate.

KEY:  securities regulation, dishonest or unethical practices,
business practices, designation
June 22, 2010 61-1-6(2)(a)(ii)(G)
Notice of Continuation July 30, 2007 61-1-24
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R277.  Education, Administration.
R277-107.  Educational Services Outside of Educator's
Regular Employment.
R277-107-1.  Definitions.

A.  "Activity sponsor" means a private or public individual
or entity that employs an employee in any program in which
public school students participate.

B.  "Board" means the Utah State Board of Education.
C.  "Extracurricular activities" means those activities for

students recognized or sanctioned by an educational institution
which may supplement or compliment, but are not part of, its
required program or regular curriculum.

D.  "Public education employee (employee)" means a
person who is employed on a full-time, part-time, or contract
basis by any public school, public school district or entity.

E.  "Private, but public education-related activity" means
any type of activity by an employee in which the principal
clients are current or prospective students of the employee and
for which the employee receives compensation.  Such activities
include:

(1)  tutoring;
(2)  lessons;
(3)  clinics;
(4)  camps; or
(5)  travel opportunity.

R277-107-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-402.5 which directs the
Board to make rules that establish basic ethical conduct
standards for employees who provide public education-related
services or activities outside of their regular employment, and
53A-1-401(3) which permits the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to provide direction and
parameters for employees who provide or participate in public
education-related services or activities outside of their public
education employment.

C.  The Board recognizes that public school educators have
expertise and training in various subjects and skills and should
have the opportunity to enrich the community with their skills
and expertise while still respecting the unique public trust that
public educators have.

R277-107-3.  Local School Board Responsibility.
A school or district may have policies providing for

sponsorship or specific non-sponsorship of extracurricular
activities or opportunities for students consistent with the
provisions of this rule and the law.

R277-107-4.  School or District Relationship to Activities
Involving Educators.

A.  A school or district may sponsor extracurricular
activities or opportunities for students.  Extracurricular activities
are subject to Utah's school fee laws and rules, fee waivers,
procurement and all other applicable laws and rules.

B.  An employee that participates in a private, but public
education-related activity is subject to the following:

(1)  the employee's participation in the activity shall be
separate and distinguishable from the employee's public
employment as required by this rule;

(2)  the employee may not, in promoting the activity:
(a)  contact students at the public schools except as

permitted by this rule; or
(b)  use education records or information obtained through

their public employment unless the records or information are
readily available to the general public.

(3)  the employee may not use school time to discuss,

promote, or prepare for any private activity;
(4)  the employee may:
(a)  offer public education-related services, programs or

activities to students provided that they are not advertised or
promoted during school time.

(b)  discuss the private but public education-related activity
with students or parents outside of the classroom and the regular
school day;

(c)  use student directories which are available to the
general public; and

(d)  use student or school publications in which
commercial advertising is allowed, to advertise and promote the
activity.

C.  Credit and participation in a public school program or
activity may not be conditioned on a student's participation in
such activities as clinics, camps, private programs, or travel
activities not equally and freely available to all students.

D.  No employee may state or imply to any person that
participation in a regular school activity or program is
conditioned on participation in a private activity.

E.  No provision of this rule shall preclude a student from
requesting or petitioning a teacher or school for approval of
credit based on an extracurricular educational experience
consistent with school/district policy.

R277-107-5.  Advertising.
A.  An employee may purchase advertising space to

advertise an activity or service in a publication, whether or not
sponsored by the public schools, that accepts paid advertising.

B.  The advertisement may identify the activity participants
and leaders or service providers by name, provide non-school
telephone numbers, and provide details of the employee's
employment experience and qualification.

C.  Posters or brochures may be posted or distributed in the
same manner as could be done by a member of the general
public, advertising an employee's services, consistent with
school and district policy.

D.  Unless an activity is sponsored by the school or district,
the advertisement shall state clearly and distinctly that the
activity is NOT sponsored by the school or district.

E.  The name of schools or districts shall not be named in
the advertisement except as they may relate to the employee's
employment history or if school facilities have been rented for
the activity.

F.  If the name of the employee offering the service or
participating in the activity is stated in any advertisement sent
to the employee's students, or is posted, distributed, or otherwise
made available in the employee's school, the advertisement shall
state that the activity is not school sponsored.

R277-107-6.  Public Education Employee/Sponsor
Agreements or Contracts.

A.  An agreement between an employee and an activity
sponsor shall be signed by the employee and include a statement
that reads substantially:  I understand that this activity is not
sponsored by any school or school district, that my
responsibilities to the activity sponsor are outside the scope of
and unrelated to any public duties or responsibilities I may have
as a public education employee, and I agree to comply with
laws and rules of the state and policies regarding my advertising
and participation.

B.  The employee shall provide the district business
administrator or superintendent with a signed copy of all
contracts between the employee and a private activity sponsor.
The school district shall maintain a copy in the employee's
personnel file.

KEY:  school personnel
September 1, 2000 Art X Sec 3
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Notice of Continuation July 1, 2010 53A-1-402.5
53A-1-401(3)
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R277.  Education, Administration.
R277-459. Classroom Supplies Appropriation.
R277-459-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Classroom teacher" definition criteria:
(1)  Eligible teachers shall be in a permanent teacher

position filled by one teacher or two or more job-sharing
teachers employed by a school district, the Utah Schools for the
Deaf and the Blind, or charter schools.

(2)  Eligible teachers are licensed personnel, and paid on a
school district's salary schedule or a charter school's salary
schedule.

(3)  Teachers shall be employed for an entire contract
period.

(4)  The teacher's primary responsibility shall be to provide
instructional or a combination of instructional and counseling
services to students in public schools.

C.  "Comprehensive Administration of Credentials for
Teachers in Utah Schools (CACTUS)" means the electronic file
maintained on all licensed Utah educators.  The file includes
such as:

(1)  personal directory information;
(2)  educational background;
(3)  endorsements;
(4)  employment history;
(5)  professional development information; and
(6)  a record of disciplinary action taken against the

educator.  All information contained in an individual's CACTUS
file is available to the individual, but is classified private or
protected under Section 63G-2-302 or 305 and is accessible only
to specific designated individuals.

D.  "Field trip" means a district, or school authorized
excursion for educational purposes.

E.  "First year classroom teacher/intern" means any teacher
who has no experience posted in the teacher's CACTUS file in
the school/school district in which the teacher is currently
assigned as of the November 15 CACTUS update.

F.  "Intern" means a teacher education student, who, in an
advanced stage of preparation, usually as a culminating
experience, may be employed in a school setting for a period of
up to one year and receive salary proportionate to the service
rendered.  An intern is supervised primarily by the school
system but with a continuing relationship with college personnel
and following a planned program designed to produce a
demonstrably competent professional.  An intern is licensed
under a letter of authorization consistent with R277-503,
Licensing Routes.

G.  "Second year through fifth year classroom teacher"
means any teacher who has one to four years of experience in
the teacher's CACTUS file as of the November 15 CACTUS
file.

H.  "Teaching supplies and materials" means both
expendable and nonexpendable items that are used for
educational purposes by teachers in classroom activities and
may include such items as:

(1)  paper, pencils, workbooks, notebooks, supplementary
books and resources;

(2)  laboratory supplies, e.g. photography materials,
chemicals, paints, bulbs (both light and flower), thread, needles,
bobbins, wood, glue, sandpaper, nails and automobile parts;

(3)  laminating supplies, chart paper, art supplies, and
mounting or framing materials;

(4)  This definition should be broadly construed in so far as
the materials are used by the teacher for instructional purposes
in classrooms, lab settings, or in conjunction with field trips.

I.  "USOE" means the Utah State Office of Education.

R277-459-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution Article

X, Section 3 which gives general control and supervision of the
public school system to the Board, by Section 53A-1-402(1)(b)
which directs the Board to establish rules and minimum
standards for school programs, and by state legislation which
provides a designated appropriation for teacher classroom
supplies and materials.

B.  The purpose of this rule is to distribute money through
school districts, the Utah Schools for the Deaf and the Blind, or
charter schools to classroom teachers for school materials and
supplies and field trips.

R277-459-3.  Distribution of Funds.
A.  The USOE shall generate from the CACTUS database

a teacher count of the full-time classroom teachers consistent
with S.B. 2, Section 30, 2008 Legislative Session, for each
school district, the Utah Schools for the Deaf and the Blind, or
charter schools as of November 15 of each year.

B.  For the $7,500,000 portion of the classroom supplies
appropriation for 2008, the Board shall distribute funds to
school districts, charter schools and the Utah Schools for the
Deaf and the Blind based on data submitted to the CACTUS
database consistent with S.B. 2, Section 30, 2008 Legislative
Session.

C.  School districts, charter schools and the Utah Schools
for the Deaf and the Blind shall distribute funds for classroom
supplies consistent with the amounts for salary schedule steps
and teaching assignments designated in S.B. 2, Section 30, 2008
Legislative Session.

D.  Following the distribution of the $7,500,000 portion of
the classroom supplies appropriation, the Board shall distribute
the $2,500,000 portion of the classroom supplies appropriation
for 2008, consistent with the following:

(1)  First year teachers shall receive a $500 classroom
stipend.

(2)  The remaining funds shall be distributed only to
teachers in their second through fifth years of teaching
consistent with the following:

(a)  Second year teacher shall receive up to 80 percent of
the first year teacher amount.

(b)  third year teacher shall receive up to 60 percent of the
first year teacher amount.

(c)  fourth year teacher shall receive up to 40 percent of the
first year teacher amount.

(d)  fifth year teacher shall receive up to 20 percent of the
first year teacher amount.

E.  Individual teachers shall designate the uses for their
allocations consistent with the criteria of this rule.  School
districts/charter schools and other eligible schools shall develop
procedures and timelines to facilitate the intent of the
appropriation.

F.  Each school district/charter school shall ensure that
each eligible individual has the opportunity to receive the
proportionate share of the appropriation.

G.  If a teacher has not spent or committed to spend the
individual allocation by April 1, the school or district may make
the excess funds available to other teachers or may reserve the
money for use by eligible teachers the following year.

H.  These funds shall supplement, not supplant, existing
funds for identified purposes.

I.  These funds shall be accounted for by the school
district/charter school or eligible school using state and school
district procurement and accounting policies.

J.  The funds and supplies purchased with the funds are the
property of the school district, the Utah Schools for the Deaf
and the Blind, or charter schools.  Employees do not personally
own materials purchased with designated public funds.

R277-459-4.  Other Provisions.
A.  Districts, the Utah Schools for the Deaf and the Blind,
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or charter schools shall allow, but not require, teachers to jointly
use their allocations.

B.  School districts, the Utah Schools for the Deaf and the
Blind, and charter schools may carry over these funds, if
necessary.

KEY:  teachers, supplies
November 10, 2008 Art X Sec 3
Notice of Continuation July 1, 2010 53A-1-402(1)(b)
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R277.  Education, Administration.
R277-464.  Highly Impacted Schools.
R277-464-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Data Clearinghouse" means the electronic data

collection system used by the USOE to collect information
required by law from LEAs about individual students at certain
points throughout the school year to support the allocation of
funds and accountability reporting.

C.  "School" means a public school, other than a special
purpose school, primarily intended to serve students from a
specific geographical area in any of grades K through 12.

D.  "Special purpose school" means a school primarily
intended to serve a special population of students such as
students at risk, students with disabilities, or other special
designation.

E.  The "student mobility" factor means the proportion of
students who move and have a change in school assignment
during a school year.  It is a percent, calculated as follows:

(1)  stable students (SS), those who are reported as enrolled
in the same school for the entire school year; divided by

(2)  unduplicated cumulative enrollment (CE) in a school
over a given school year; subtracted from

(3)  1, and multiplied by 100; or (1 - (SS/CE))100.
F.  The "students who are eligible for free school lunch"

factor means the total number of students in a school reported
as economically disadvantaged using federal child nutrition
income eligibility guidelines.

G.  The "English Language Learner (ELL)" factor means
the total number of ELL students in a school reported as having
proficiency in the English language at or below the level of
intermediate on the basis of the Utah Academic Language
Proficiency Assessment (UALPA).

H.  The "ethnic minority students" factor means the total
number of students in a school reported as:

(1)  American Indian or Alaskan native;
(2)  Hispanic;
(3)  Asian;
(4)  Pacific Islander; or
(5)  Black, using federal guidelines.
I.  The "students from single parent families" factor means

the total number of students in a school who live in a household
headed by a male without a wife present or by a female without
a husband present derived from data on persons age 5 through
17 in a geographic area approximating the service area of the
school who live in a household with a similar composition.

J.  "USOE" means the Utah State Office of Education.

R277-464-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of the
public education system in the Board, Section 53A-15-701(3)
which directs the State Superintendent of Public Instruction and
the Board to develop a formula, administer the program,
distribute the appropriation and monitor the effectiveness of
highly impacted school programs, Section 53A-17a-121(2)
which directs the Board to develop rules to implement programs
for at risk students and distribute funds for at risk programs, and
Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to establish criteria and
procedures for distributing funds to highly impacted schools.
The intent of this appropriation is to provide students with
increased educational contact with qualified staff.

R277-464-3. Applications and Distribution of Funds.
A.  Awards shall be made to individual schools and funds

allocated to school districts or charter schools shall be fully
distributed to designated schools.

B.  Applications shall be provided through the USOE.
C.  Schools shall be selected for funding based on an

analysis of the eligibility factors designated in Section 53A-15-
701(2)(a).  Those factors shall be equally weighted.

(1)  Beginning with the FY 2009 funding cycle, statistics
for school eligibility determination and allocations shall be
based on the latest available data from the Year End upload of
the Data Clearinghouse consistent with the funding schedule,
except for the single parent status statistic, which shall be
derived from Census Bureau data sources.

(2)  Schools may use funds for learning programs
identified by the school, if the school provides:

(a)  goals;
(b)  activities; and
(c)  outcomes, consistent with the proposed activities that

are directly tied to the school's plan to increase student
achievement.

(2)  Each school selected for funding shall receive a base
allocation.

D.  Based on available funds, schools shall be funded on a
three-year funding cycle, beginning in FY 2009.

E.  In the event of closure of a school funded under this
rule, the school district to which the school belongs may
designate another school within the school district as highly
impacted.

(1)  A school district may reallocate funds from operating
highly impacted schools within the school district to fund a
newly designated highly impacted school; the reallocation shall
be accomplished consistent with the standards, procedures and
timelines of this rule.

(2)  In designating a new or different highly impacted
school within the school district, the school district cannot
exceed its total original number of highly impacted schools by
more than one school per three-year funding cycle.

(3)  In requesting to change the designation of a school or
in adding one additional highly impacted school within a school
district, the school district has the burden of demonstrating a
rationale to the USOE for the change consistent with the criteria
of Section 53A-15-701(2).

(4)  The student at-risk factors in a newly designated
school or in a realigned school shall be comparable to the at-risk
factors in other highly impacted schools within the school
district.

(5)  In realigning highly impacted schools within a school
district or adding one additional school, the school district shall
not receive additional funding for highly impacted schools from
other school districts.

(6)  School districts that desire to realign schools within the
school district to change or add designated schools shall notify
the USOE of changes in school boundaries or newly designated
schools no later than June 1 of the year before funding is
expected.

(7)  Recommendations and decisions by school districts
and the Board to realign highly impacted school boundaries or
designate new schools as highly impacted shall retain the focus
of the appropriation and this rule on schools that serve students
who meet the highly impacted criteria.

F.  The school district shall provide an application for
reallocating highly impacted funds from a closed school to a
different school within the school district prior to the school
district distributing the funds to the newly designated school.
Failure to properly apply to the USOE in a timely manner for
reallocation of highly impacted funding from a closed school to
a newly designated school within the school district may result
in recapture of funds from the school district or the newly
designated school by the USOE.

G.  Schools receiving funding shall be notified by June 30.
H.  Variances - School districts and charter schools may

apply for a variance to this rule provided the school district or
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charter school:
(1)  maintains the focus on schools;
(2)  does not disadvantage other school districts or charter

schools that receive highly impacted schools funding; and
(3)  requests the variance in writing within required

timelines.

R277-464-4.  Oversight Monitoring, Evaluation and Reports.
A.  The Board may designate no more than two percent of

the total appropriation for highly impacted schools to be used
specifically by the USOE for oversight, monitoring and final
evaluation of highly impacted schools and their compliance with
the law and this rule.

B.  Each school selected for funding shall be required to
submit an annual evaluation report to the USOE consistent with
Section 53A-15-701(6).

KEY:  students at risk
October 8, 2008 Art X Sec 3
Notice of Continuation July 1, 2010 53A-17a-121(2)

53A-1-401(3)
53A-15-701(3)

53A-15-701(2)(a)
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R277.  Education, Administration.
R277-474. School Instruction and Human Sexuality.
R277-474-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Curriculum materials review committee (committee)"

means a committee formed at the district or school level, as
determined by the local board of education, that includes
parents, health professionals, school health educators, and
administrators, with at least as many parents as school
employees.  The membership of the committee shall be
appointed and reviewed annually by August 1 of each year by
the local board, shall meet on a regular basis as determined by
the membership, shall select its own officers and shall be subject
to Sections 52-4-1 through 52-4-10.

C.  "Family Educational Rights and Privacy Act" is a state
statute, Sections 53A-13-301 and 53A-13-302, that protects the
privacy of students, their parents, and their families, and
supports parental involvement in the public education of their
children.

D.  "Human sexuality instruction or instructional
programs" means any course, unit, class, activity or presentation
that provides instruction or information to students about sexual
abstinence, human reproduction, reproductive anatomy,
physiology, pregnancy, marriage, childbirth, parenthood,
contraception, or HIV/AIDS and other sexually transmitted
diseases.  While these topics are most likely discussed in such
courses as health education, health occupations, human biology,
physiology, parenting, adult roles, psychology, sociology, child
development, and biology, this rule applies to any course or
class in which these topics are the focus of discussion.

E.  "Inservice" means training in which Utah educators
may participate to renew a license, receive information or
training in a specific subject area, teach in another subject area
or teach at another grade level.

F.  "Instructional Materials Commission" means an
advisory commission authorized under Section 53A-14-101.

G.  "Medically accurate" means verified or supported by a
body of research conducted in compliance with scientific
methods and published in journals that have received peer-
review, where appropriate, and recognized as accurate and
objective by professional organizations and agencies with
expertise in the relevant field, such as the American Medical
Association.

H.  "Parental notification form" means a form developed by
the USOE and used exclusively by Utah public school districts
or Utah public schools for parental notification of subject matter
identified in this rule.  Students may not participate in human
sexuality instruction or instructional programs as identified in
R277-474-1D without prior affirmative parent/guardian
response on file.  The form:

(1)  shall explain a parent's right to review proposed
curriculum materials in a timely manner;

(2)  shall request the parent's permission to instruct the
parent's student in identified course material related to human
sexuality;

(3)  shall allow the parent to exempt the parent's student
from attendance for class period(s) while identified course
material related to human sexuality is presented and discussed;

(4)  shall be specific enough to give parents fair notice of
topics to be covered;

(5)  shall include a brief explanation of the topics and
materials to be presented and provide a time, place and contact
person for review of the identified curricular materials;

(6)  shall be on file with affirmative parent/guardian
response for each student prior to the student's participation in
discussion of issues protected under Section 53A-13-101; and

(7)  shall be maintained at the school for a reasonable
period of time.

I.  "Utah educator" means an individual such as an

administrator, teacher, counselor, teacher's assistant, or coach,
who is employed by a unit of the Utah public education system
and who provides teaching or counseling to students.

J.  "Utah Professional Practices Advisory Commission
(Commission)" means a Commission authorized under 53A-6-
301 and designated to review allegations against educators and
recommend action against educators' licenses to the Board.

K.  "USOE" means the Utah State Office of Education.

R277-474-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution, Article X,

Section 3 which vests general control and supervision of public
education in the Board, Section 53A-13-101(1)(c)(ii)(B) which
directs the Board to develop a rule to allow local boards to
adopt human sexuality education materials or programs under
Board rules and Section 53A-1-401(3) which allows the Board
to adopt rules in accordance with its responsibilities.

B.  The purposes of this rule are:
(1)  to provide requirements for the Board, school districts

and individual educators consistent with legislative intent and
the Board Resolution of March 14, 2000 which addresses
instruction about and materials used in discussing human
sexuality in the public schools;

(2)  to provide a process for local boards to approve human
sexuality instructional materials; and

R277-474-3.  General Provisions.
A.  The following may not be taught in Utah public school

courses through the use of instructional materials or live
instruction:

(1)  the intricacies of intercourse, sexual stimulation or
erotic behavior;

(2)  the advocacy of homosexuality;
(3)  the advocacy or encouragement of the use of

contraceptive methods or devices; or
(4)  the advocacy of sexual activity outside of marriage.
B.  Educators are responsible to teach the values and

information identified under Section 53A-13-101(4).
C.  Utah educators shall follow all provisions of state law

including parent/guardian notification and prior written parental
consent requirements under Sections 76-7-322 and 76-7-323 in
teaching any aspect of human sexuality.

D.  Course materials and instruction shall be free from
religious, racial, ethnic, and gender bias.

R277-474-4.  State Board of Education Responsibilities.
The Board shall:
A.  develop and provide inservice programs and assistance

with training for educators on law and rules specific to human
sexuality instruction and related issues.

B.  develop and provide a parental notification form and
timelines for use by school districts.

C.  establish a review process for human sexuality
instructional materials and programs using the Instructional
Materials Commission and requiring final Board approval of the
Instructional Materials Commission's recommendations.

D.  approve only medically accurate human sexuality
instruction programs.

E.  receive and track parent and community complaints and
comments received from school districts related to human
sexuality instructional materials and programs.

R277-474-5.  School District Responsibilities.
A.  Annually each school district shall require all newly

hired or newly assigned Utah educators with responsibility for
any aspect of human sexuality instruction to attend a state-
sponsored inservice outlining the human sexuality curriculum
and the criteria for human sexuality instruction in any courses
offered in the public education system.
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B.  Each school district shall provide training consistent
with R277-474-5A at least once during every three years of
employment for Utah educators.

C.  Local school boards shall form curriculum materials
review committees (committee) at the district or school level as
follows:

(1)  The committee shall be organized consistent with
R277-474-1B.

(2)  Each committee shall designate a chair and procedures.
(3)  The committee shall review and approve all guest

speakers and guest presenters and their respective materials
relating to human sexuality instruction in any course prior to
their presentations.

(4)  The committee shall not authorize the use of any
human sexuality instructional program not previously approved
by the Board, approved consistent with R277-474-6, or
approved under Section 53A-13-101(1)(c)(ii).

(5)  The district superintendent shall report educators who
willfully violate the provisions of this rule to the Commission
for investigation and possible discipline.

(6)  The district shall use the common parental notification
form or a form that satisfies all criteria of the law and Board
rules, and comply with timelines approved by the Board.

(7)  Each district shall develop a logging and tracking
system of parental and community complaints and comments
resulting from student participation in human sexuality
instruction, to include the disposition of the complaints, and
provide that information to the USOE upon request.

D.  If a student is exempted from course material required
by the Board-approved Core Curriculum, the parent shall take
responsibility, in cooperation with the teacher and the school,
for the student learning the required course material consistent
with Sections 53A-13-101.2(1), (2) and (3).

R277-474-6.  Local Board Adoption of Human Sexuality
Education Instructional Materials.

A.  A local board may adopt instructional materials under
Section 53A-13-101(1)(c)(iii).

B.  Materials that are adopted shall comply with the criteria
of Section 53A-13-101(1)(c)(iii) and:

(1) shall be medically accurate as defined in R277-474-1G.
(2) shall be approved by a majority vote of the local board

members present at a public meeting of the board.
(3) shall be available for reasonable review opportunities

to residents of the district prior to consideration for adoption.
C.  The local board shall comply with the reporting

requirement of Section 53A-13-101(1)(c)(iii)(D).  The report to
the Board shall include:

(1) a copy of the human sexuality instructional materials
not approved by the Instructional Materials Commission that the
local board seeks to adopt;

(2) documentation of the materials' adoption in a public
board meeting;

(3) documentation that the materials or program meets the
medically accurate criteria of R277-474-6B;

(4) documentation of the recommendation of the materials
by the committee; and

(5) a statement of the local board's rationale for selecting
materials not approved by the Instructional Materials
Commission.

D.  The local board's adoption process for human sexuality
instructional materials shall include a process for annual review
of the board's decision.  This decision may be appealed by a
designated number or percentage of district patrons as defined
by the local board.

R277-474-7.  Utah Educator Responsibilities.
A.  Utah educators shall participate in training provided

under R277-474-5A.

B.  Utah educators shall use the common parental
notification form or a form approved by their employing school
district, and timelines approved by the Board.

C.  Utah educators shall individually record parent and
community complaints, comments, and the educators' responses
regarding human sexuality instructional programs.

D.  Utah educators may respond to spontaneous student
questions for the purposes of providing accurate data or
correcting inaccurate or misleading information or comments
made by students in class regarding human sexuality.

KEY:  schools, sex education
August 8, 2006 Art X Sec 3
Notice of Continuation July 1, 2010 53A-13-101(1)(c)(ii)(B)

53A-1-401(3)
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R277.  Education, Administration.
R277-475.  Patriotic Education.
R277-475-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Patriotic" means having love of and dedication to one's

country.
C.  "Patriotic education" means the educational and

systematic process to help students identify, acquire, and act
upon a dedication to one's country.

R277-475-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of the
public school system under the Board, by Section 53A-13-101.6
which directs the Board to provide a rule for a program of
instruction within the public schools relating to the flag of the
United States, and by Section 53A-1-401(3) which allows the
Board to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to specify standards for
patriotic education programs in the public schools.

R277-475-3.  Patriotic Education.
Patriotic education shall be included and primarily taught

in the social studies curricula of kindergarten through grade
twelve.  All educators shall have responsibility for patriotic
education.

R277-475-4.  Subject Matter.
A.  Patriotic education programs shall meet the

requirements of Sections 53A-13-101.6.
B.  Students shall be taught the history of the flag,

etiquette, customs pertaining to the display and use of the flag,
and other patriotic exercises as provided in Sections 36 U.S.C.
170 to 177.

C.  The school shall provide the setting and opportunities
to teach by example and role modeling the following patriotic
values associated with the flag of the United States:

(1)  the history of the flag;
(2)  etiquette surrounding the use of the flag;
(3)  customs pertaining to the display and use of the flag;
(4)  the Pledge of Allegiance;
(5)  etiquette surrounding the Pledge of Allegiance;
(6)  that each individual has the right to personal liberties

associated with the flag so long as the rights of others are not
violated; and

(7)  that individuals shall have freedom to exercise their
values as they relate to the flag of the United States consistent
with the law.

R277-475-5.  Methods.
A.  Education about the flag and the Pledge of Allegiance

to the Flag shall be taught and modeled following the plan of the
social studies Core Curriculum in grades kindergarten through
six.

B.  The Pledge of Allegiance to the Flag shall be recited by
students at the beginning of the day in each elementary public
school in the state.

C.  Local school boards are encouraged to provide for the
reciting of the Pledge of Allegiance to the Flag at least once a
week at the beginning of the school day in secondary schools.

D.  Students and parents shall be adequately notified of
lawful exemptions to the requirement to participate in reciting
the Pledge.

E.  A student shall be excused from reciting the Pledge
upon written request to the school from the student's parent or
legal guardian.

F.  Consistent with Section 53A-13-101.4(6), public
schools shall display IN GOD WE TRUST, the national motto
of the United States, in one or more prominent places in each

school building.

KEY:  education, curricula, patriotic education
October 16, 2002 Art X Sec 3
Notice of Continuation July 1, 2010 53A-13-101.6

53A-1-401(3)
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R277.  Education, Administration.
R277-476.  Incentives for Elementary Reading Program.
R277-476-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Documentation of reading endorsement classes shall

be the applicant teacher's responsibility.
C.  "Reading endorsement" means a basic or advanced

reading endorsement/reading specialist as determined by:
(1)  a major or minor from a USOE-approved

college/university program; or
(2)  satisfaction of requirements identified in the USOE

Checklist for reading endorsements available from the USOE
Educator Licensure Section.

D.  "Scholarship" means a Reading Performance
Improvement Scholarship entitling full time teachers currently
teaching in the Utah public school system to receive up to $500
in reimbursements towards reading endorsement class costs
incurred during the 2000-2001 school year.

E.  "USOE" means the Utah State Office of Education.

R277-476-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of the
public school system under the Board, by Section 53A-3-
402.11(4) which directs the Board to provide a rule for the
application procedures for the Scholarship and to identify what
constitutes a reading endorsement at the elementary school (K-
6) level, and Section 53A-1-401(3) which allows the Board to
adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to specify standards and
procedures for applicants for the Reading Performance
Improvement Scholarship.

R277-476-3.  Application Process and Distribution of Funds.
A.  Funds shall be distributed to school districts to

reimburse individual teachers for class costs incurred in courses
taken towards reading endorsements in the 2000-2001 school
year.

B.  Teachers shall make application for Scholarships using
grant applications provided by the USOE.

C.  In the application, a teacher shall document any
previous or current courses completed towards satisfaction of
reading endorsements.

D.  Applications shall be collected at the district office and
signed by the teacher, the teacher's school principal, and district
staff with reading supervision responsibility.

E.  Applications shall be forwarded to the USOE by the
district.

F.  Applications shall be reviewed by the USOE staff to
ensure that application requirements have been met and priority
for Scholarships shall be given to teachers:

(1)  within K-3 grade levels;
(2)  in rural areas of the state; and
(3)  who are designated by their schools or seeking USOE

reading endorsements.
G.  The USOE shall select Scholarship recipients, to the

extent of funds available.
H.  Recipients and recipients' school districts shall be

notified of their selection by November 17, 2000.
I.  Recipients shall submit documentation of course

completion with satisfactory grades to the district before May
31, 2001.

J.  Districts shall request payment from the USOE for
Scholarship funds paid to Scholarship recipients.

K.  The USOE may require documentation of Scholarship
reimbursements made by districts or may conduct random audits
of documentation provided to districts by Scholarship recipients.

KEY:  teachers, reading, scholarship*

September 1, 2000 Art X Sec 3
Notice of Continuation July 1, 2010 53A-13-101.6

53A-1-401(3)
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R277.  Education, Administration.
R277-501.  Educator Licensing Renewal, Timelines, and
Required Fingerprint Background Checks.
R277-501-1.  Definitions.

A.  "Acceptable alternative professional development
activities" means activities that do not fall within a specific
category under R277-501-3 but are consistent with this rule.

B.  "Accredited" means a teacher preparation program
accredited by the National Council for Accreditation of Teacher
Education (NCATE), the Teacher Education Accreditation
Council (TEAC) or one of the major regional accrediting
associations as defined under R277-503-1N.

C.  "Accredited school" for purposes of this rule means a
public or private school that has met standards considered to be
essential for the operation of a quality school program and has
had formal approval by the Northwest Association of Schools
and Colleges.

D.  "Active educator" for purposes of this rule means an
individual holding a valid license issued by the Board who is
employed by a Utah public or accredited private school in a role
covered by the license or an individual who has taught
successfully for three of the five years in the educator's renewal
cycle in a Utah public or accredited private school.

E.  "Active educator license" means a license that is
currently valid for service in a position requiring a license.

F.  "Approved professional development" means training
or courses, approved by the USOE under R277-519-3, in which
current educators or individuals who have previously received
a license may participate to renew a license, teach in another
subject area or teach at another grade level.

G.  "Board" means the Utah State Board of Education.
H.  "College/university course" means a course taken

through an institution approved under Section 53A-6-108.
"University level course" means a course having the same
academic rigor and requirements similar to a university/college
course and taught by appropriately trained individuals.

I.  "Course work successfully completed" for purposes of
this rule means the student earns a grade C or better.

J.  "Documentation of professional development activities"
means:

(1)  an original report card or student transcript for
university/college courses;

(2)  certificate of completion for an approved professional
development, conference, workshop, institute, symposium,
educational travel experience and staff development;

(3)  summary, explanation, or copy of the product and
supervisor's signature, if available, or complete documentation
of professional development activities that support district and
school policies and further academic pursuit or educational
innovations of professional development activities.  All agendas,
work products, and certificates shall be maintained by the
educator;

(4)  an agenda or conference program demonstrating
sessions and duration of professional development activities.

K.  "Educational research" means conducting educational
research or investigating education innovations.

L.  "Inactive educator" means an individual holding a valid
license issued by the Board who was employed by a Utah public
or accredited private school in a role covered by the license for
less than three years in the individual's renewal period.

M.  "Inactive educator license" means a license, other than
a surrendered, suspended or revoked license, that is currently
not valid due to the holder's failure to complete requirements for
license renewal.

N.  "Level 1 license" means a Utah professional educator
license issued upon completion of an approved preparation
program or an alternative preparation program, or pursuant to an
agreement under the NASDTEC Interstate Contract, to
applicants who have also met all ancillary requirements

established by law or rule.
O.  "Level 2 license" means a Utah professional educator

license issued after satisfaction of all requirements for a Level
1 license and:

(1)  requirements established by law or rule;
(2)  three years of successful education experience within

a five-year period in a Utah public or accredited private school;
and

(3)  satisfaction of requirements under R277-522 for
teachers whose employment as a Level 1 licensed educator
began after January 1, 2003 in a Utah public or accredited
private school.

P.  "Level 3 license" means a Utah professional educator
license issued to an educator who holds a current Utah Level 2
license and has also received National Board Certification or a
doctorate in education or in a field related to a content area in
a unit of the public education system.

Q.  "License" means an authorization issued by the Board
which permits the holder to serve in a professional capacity in
a Utah school.

R.  "NASDTEC" means the National Association of State
Directors of Teacher Education and Certification.  NASDTEC
maintains an Educator Information Clearinghouse for its
members regarding persons whose licenses have been
suspended or revoked.

S.  "National Board Certification" means the successful
completion of the National Board for Professional Teaching
Standards (NBPTS) process, a three-year process, that may
include national content-area assessment, an extensive portfolio,
and assessment of video-taped classroom teaching experience.

T.  "No Child Left Behind (NCLB) standards for highly
qualified teachers" means that all teachers of Core academic
subjects as defined under R277-510-1B, demonstrate adequate
content knowledge of their teaching assignments as of July 1,
2006.

U.  "Professional colleague" for purposes of this rule
means a Utah Level 2 or 3 licensed educator who has adequate
familiarity with the inactive educator's license area of
concentration and endorsement(s).

V.  "Professional development plan" means a document
prepared by the educator consistent with this rule.

W.  "Professional development points" means the points
accumulated by a Utah license holder through activities
approved under this rule for the purpose of satisfying
requirements of Section 53A-6-104.

X.  "USOE" means the Utah State Office of Education.
Y.  "Verification of employment" means official

documentation of employment as an educator.

R277-501-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of public
education in the Board, Section 53A-6-104 which requires the
Board to make rules requiring participation in professional
development activities in order for educators to retain Utah
licensure, and Section 53A-1-401(3) which permits the Board
to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to provide definitions and
requirements for an educator to renew a Utah educator license.
This rule requires verification of employment, development of
a professional development plan and documentation of activities
consistent with Section Title 53A, Chapter 6.

R277-501-3.  Categories of Acceptable Activities for a
Licensed Educator.

A.  A college/university course:
(1)  shall be successfully completed with a "C" or better, or

a "pass."
(2)  Each semester hour equals 18 license points; or
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(3)  Each quarter hour equals 12 license points.
B.  Professional development:
(1)  shall be state-approved under R277-519-3.
(2)  may be requested from the USOE by:
(a)  written request from a private provider on a form

supplied by the USOE and received by the appropriate USOE
subject specialist at least two weeks prior to the beginning date
of the scheduled professional development, or

(b)  a request submitted through the computerized
professional development program connected to the USOE
licensure system.

(i)  The computerized process is available in most Utah
school districts and area technology centers.

(ii)  Such requests shall be made at least two weeks prior
to the beginning of the scheduled professional development.

(3)  Each clock hour of authorized professional
development time equals one professional development point.

(4)  The professional development shall be successfully
completed through attendance and required project(s).

C.  Conferences, workshops, institutes, symposia,
educational travel experience or staff-development programs:

(1)  Acceptable workshops and programs include those
with prior written approval by the USOE, recognized
professional associations, district supervisors, or school
supervisors regardless of the source of sponsorship or funding.

(2)  One license point is awarded for each clock hour of
educational participation; license points may be limited to
specific educational activities under R277-501-3C.

D.  Content and pedagogy testing:
(1)  Acceptable tests include those approved by the Board.
(2)  25 license points shall be awarded for each Board-

approved test score report submitted.
(3)  No more than two test score reports may be submitted

in a license cycle for a maximum of 50 points.
(4)  Each score report submitted shall have a different test

number and title.
(5)  The license renewal applicant is responsible for

reporting of score test results.  This information should be used
by renewal applicants to design ongoing professional
development.

E.  Service in professional activities in an educational
institution:

(1)  Acceptable service includes that in which the license
holder contributes to improving achievement in a school,
district, or other educational institution, including planning and
implementation of an improvement plan.

(2)  One license point is awarded for each clock hour of
participation.

(3)  An inactive educator may earn professional
development points by service in professional activities under
the supervision of an active administrator.

F.  Service in a leadership role in a national, state-wide or
district recognized professional education organization:

(1)  Acceptable service includes that in which the license
holder assumes a leadership role in a professional education
organization.

(2)  One license point is awarded for each clock hour of
participation with a maximum of 10 license points per year.

G.  Educational research and innovation that results in a
final, demonstrable product:

(1)  Acceptable activities include conducting educational
research or investigating educational innovations.

(2)  This research activity shall follow school and district
policy.

(3)  An inactive educator may conduct research and receive
professional development points on programs or issues approved
by a practicing administrator.

(4)  One license point is awarded for each clock hour of
participation.

H.  Acceptable alternative professional development
activities:

(1)  Acceptable activities are those that enhance or improve
education yet may not fall into a specific category.

(2)  These activities shall be approved by an educators's
principal/supervisor or in the case of the inactive educator, a
professional colleague, or a USOE or Utah school district
specialist.

(3)  One license point is awarded for each clock hour of
participation.

I.  Substituting in a Utah public or accredited private
school may be an acceptable alternative professional
development activity toward license renewal if the license
holder is not an active educator as defined under R277-501-1D
and is paid and authorized as a substitute.  A substitute shall
earn one point for every two hours of documented substitute
time.  Verification of hours shall be obtained from the employer
or from the supervising principal.  A license holder may earn up
to 25 professional development points per year not to exceed a
total of 50 points in a license cycle as a substitute.

J.  A license-holder who instructs students in a professional
or volunteer capacity in a Utah public or accredited private
school may earn up to 25 professional development points per
year not to exceed a total of 50 points in a license cycle.
Paraprofessionals/volunteers may accrue one professional
development point for every three hours of
paraprofessional/volunteer service, as determined and verified
by the building principal or supervisor.

K.  Up to 50 license points may be earned in any one or
any combination of categories E, F and G above.

R277-501-4.  Required Renewal License Points for
Designated License Holders.

A.  Level 1, 2 and 3 license holders may accrue relicensure
points beginning with the date of each new license renewal.

B.  Level 1 license holder with no licensed educator
experience.

(1)  An educator desiring to retain active status shall earn
at least 100 license points in each three year period.

C.  Level 1 license holder with one year licensed educator
experience in a Utah public or accredited private school within
a three year period.

(1)  An active educator shall earn at least 75 license points
in each three year period; and

(2)  any years taught shall have satisfactory evaluation(s).
D.  Level 1 license holder with two years licensed educator

experience in a Utah public or accredited private school within
a three year period.

(1)  An active educator shall earn at least 50 license points
in each three year period; and

(2)  Any years taught shall have satisfactory evaluation(s).
E.  Level 1 license holder with three years licensed

educator experience in a Utah public or accredited private
school within a three year period.

(1)  An active educator shall earn at least 25 professional
development points in each three year period; and

(2)  Any years taught shall have satisfactory evaluation(s).
F.  An educator seeking a Level 2 license shall notify the

USOE of completion of Level 2 license prerequisites consistent
with R277-522, Entry Years Enhancements (EYE) for Quality
Teaching - Level 1 Utah Teachers and R277-502, Educator
Licensing and Data Retention.

G.  Level 2 license holder:
(1)  An active educator shall earn at least 95 license points

within each five year period. License points shall be earned in
activities defined under this rule that contribute to competence,
performance, and effectiveness in the education profession.

(2)  An inactive educator shall earn at least 200 license
points within a five year period to maintain an active educator
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license.
(3)  An inactive educator who works one year in a Utah

public or accredited private school within a five year period
shall earn 165 license points within a five year period to
maintain an active educator license.

(4)  An inactive educator who works two years in a Utah
public or accredited private school within a five year period
shall earn 130 license points within a five year period to
maintain an active educator license.

(5)  Credit for any year(s) taught requires satisfactory
evaluation(s).

H.  Level 3 license holder:
(1)  A Level 3 license holder with National Board

Certification shall meet the National Board for Professional
Teaching Standards (NBPTS) requirements consistent with the
NBPTS schedule available from the USOE Educator Licensure
Section.  A Level 3 license holder shall be responsible to
provide verification of NBPTS status prior to the license
holder's designated renewal date.

(2)  A Level 3 license holder with a doctorate degree from
a regionally accredited college or university in education or in
a field related to a content area in a unit of the public education
system and shall meet the active or inactive educator Level 2
license holder requirements within a seven year period.

(3)  An educator seeking a Level 3 license shall notify the
USOE of completion of Level 3 license requirements.  Level 3
license criteria apply to the license holder as of the license
holder's renewal date following the notification to the USOE.

I.  Teachers seeking license renewal who do not meet
NCLB standards for highly qualified teachers under R277-510
shall focus 95 of the 200 required professional development
points in teaching assignments in which the teacher does not
hold an appropriate major, major equivalent, or other NCLB
highly qualified criteria.

R277-501-5.  Renewal Timeline with Point Requirements for
Educator Level 2 License Holders.

A.  A Level 2 active educator whose license expires June
30 shall earn 95 license points during the educator's five year
renewal period and shall provide verification of employment.

B.  A Level 2 inactive educator whose license expires June
30 shall earn 200 license points during the educator's five year
renewal period.

R277-501-6.  Background Checks Required for Renewal.
A.  A background check shall be required for the renewal

of any Utah educator license beginning July 1, 2009 consistent
with Section 53A-6-401.  No license may be renewed until the
completion of the background check and receipt and review of
the report by the USOE.

B.  Beginning no later than July 1, 2009, applicants for
Utah educator license renewal shall submit fingerprints to the
Utah Department of Public Safety consistent with procedures
and scheduling developed and disseminated by the USOE in
consultation with the Utah Department of Public Safety.

C.  No later than July 1, 2009, the USOE shall provide to
the Utah Department of Public Safety a list of licensed Utah
educators including dates of birth, social security numbers, and
other necessary demographic information to be determined
between the USOE and the Utah Department of Public Safety.

D.  If an educator license holder's criminal background
check is incomplete or under review by the Utah Professional
Practices Advisory Commission (UPPAC), the educator license
holder's license shall be in a pending status until the process is
concluded.  The educator license holder's CACTUS file will
show a dialog box directing the reviewer of the file to the USOE
for further information.  An educator license in a pending status
cannot be renewed until the background check process is
complete.

R277-501-7.  Board Directive to Educator License Holders
for Fingerprint Background Check.

A.  The USOE may direct a Utah educator license holder
to have a criminal fingerprint background check under Section
53A-6-104 for good cause shown.

B.  If an educator license holder fails to comply with the
directive in a reasonable time, following reasonable notice and
adequate due process, the educator license holder's license may
be put into a pending status subject to the educator license
holder's compliance with the Board's directive.

C.  The Board or its designee may review an educator
license holder's compliance with the directive prior to the final
decision about the educator license holder's license status.

R277-501-8.  Miscellaneous Renewal Information.
A.  A licensed educator shall develop and maintain a

professional development plan.  The plan:
(1)  shall be based on the educator's professional goals and

current or anticipated assignment,
(2)  shall take into account the goals and priorities of the

school/district,
(3)  shall be consistent with federal and state laws and

district policies, and
(4)  may be adjusted as circumstances change.
(5)  shall be reviewed and signed by the educator's

supervisor or a professional colleague designated by the
building administrator.

B.  If an educator is not employed in a Utah public or
accredited private school at the renewal date, the educator shall
review the plan and documentation with a professional
colleague who may sign the professional development plan and
USOE verification form.  The verification form signed by the
professional colleague shall be provided to the USOE between
January 1 and June 30 of the renewal year.

C.  Each Utah license holder shall be responsible for
maintaining a professional development plan.

(1)  It is the educator's responsibility to retain copies of
complete documentation of professional development activities
with appropriate signatures.

(2)  The professional development documentation shall be
retained by the educator for a minimum of two renewal cycles.

D.  The "Verification for License Renewal" form shall be
submitted to the USOE Licensing Section, 250 East 500 South,
P.O. Box 144200, Salt Lake City, Utah 84114-4200 between
January 1 and June 30 of the educator's assigned renewal year.

(1)  Forms submitted by mail that are not complete or do
not bear original signatures shall not be processed.

(2)  Failure to submit the verification form consistent with
deadlines shall result in beginning anew the administrative
licensure process, including all attendant fees and criminal
background checks.

(3)  The USOE may, at its own discretion, review or audit
verification for license renewal forms or educator license
renewal folders or records.

E.  License holders may begin to acquire professional
development points under this rule on the date identified on the
license as the date of licensure.

F.  This rule does not explain criteria or provide credit
standards for state approved professional development
programs.  That information is provided in R277-519.

G.  Credit for district lane changes or other purposes is
determined by a school district and is awarded at a school
district's discretion.  Professional development points should not
be assumed to be credit for school district purposes, such as
salary or lane change credit.

H.  A renewal fee set by the USOE shall be charged to
educators who seek renewal from an inactive status or to make
level changes.  Educators with active licenses shall be charged
a renewal fee consistent with R277-502.
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I.  The USOE may make exceptions to the provisions of
this rule for unique and compelling circumstances.

(1)  Exceptions may only be made consistent with the
purposes of this rule and the authorizing statutes.

(2)  Requests for exceptions shall be made in writing at
least 30 days prior to the license holder's renewal date to the
Coordinator of Educator Licensing, USOE.

(3)  Approval or disapproval shall be made in a timely
manner.

J.  Licenses awarded under R277-521, Professional
Specialist Licensing, are subject to renewal requirements under
this rule.

(1)  Specialists shall be considered licensed as of
September 15, 1999 or at their official employment date,
whichever is later.

(2)  All specialists shall be considered Level 1, 2 or 3
license holders consistent with R277-521-3, 4 and 5.

(3)  Years of work experience beginning September 15,
1999 count toward levels of licensure.

K.  Consistent with Section 53A-6-104(2) and (4), an
educator may comply with the professional development
requirements of this rule by:

(1)  satisfactory completion of the educator's employing
school district's district-specific professional development plan;
and

(2)  submission by the employing school district of the
names of educators who completed district-specific professional
development plans; and

(3)  submission of professional development information
in a timely manner consistent with the educator's license
renewal cycle; failure of timely notification by districts to the
USOE may result in expiration of licenses and additional time
and costs for relicensure.

L.  Completion of relicensure requirements by an educator
under R277-501-4 or R277-501-6K, may not satisfy HOUSSE
requirements for highly qualified status under No Child Left
Behind, as defined in R277-520.

M.  Educators are individually responsible for tracking
their renewal cycles and completing professional development
in a timely manner.

KEY:  educational program evaluations, educator license
renewal
June 8, 2010 Art X Sec 3
Notice of Continuation February 18, 2010 53A-6-104

53A-1-401(3)
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R277.  Education, Administration.
R277-520.  Appropriate Licensing and Assignment of
Teachers.
R277-520-1.  Definitions.

A.  "At will employment" means employment that may be
terminated for any reason or no reason with minimum notice to
the employee consistent with the employer's designated payroll
cycle.

B.  "Board" means the Utah State Board of Education.
C.  "Comprehensive Administration of Credentials for

Teachers in Utah Schools (CACTUS)" means the electronic file
maintained on all licensed Utah educators.  The file includes
information such as:

(1)  personal directory information;
(2)  educational background;
(3)  endorsements;
(4)  employment history;
(5)  professional development information; and
(6)  a record of disciplinary action taken against the

educator.
D.  "Composite major" means credits earned in two or

more related subjects, as determined by an accredited higher
education institution.

E.  "Core academic subjects or areas" means English,
reading or language arts, mathematics, science, foreign
languages, civics and government, economics, arts, history, and
geography under the Elementary and Secondary Education Act
(ESEA), also known as the No Child Left Behind Act (NCLB),
Title IX, Part A, 20 U.S.C. 7801, Section 9101(11).

F.  "Demonstrated competency" means that a teacher shall
demonstrate current expertise to teach a specific class or course
through the use of lines of evidence which may include
completed USOE-approved course work, content test(s), or
years of successful experience including evidence of student
performance.

G.  "Eminence" means distinguished ability in rank, in
attainment of superior knowledge and skill in comparison with
the generally accepted standards and achievements in the area
in which the authorization is sought as provided in R277-520-5.

H.  "Highly qualified" means a teacher has met the specific
requirements of ESEA, NCLB, Title IX, Part A, 20 U.S.C.
7801, Section 9101(23).

I.  "HOUSSE" means high, objective, uniform state
standard of evaluation permitted under ESEA, NCLB, Title IX,
Part A, 20 U.S.C. 7801, Section 9101(23)(C)(ii).

J.  J-1 Visa means a visa issued by the U.S. Department of
State to an international exchange visitor who has qualified by
training and experience to work in U.S. schools for a period not
to exceed three years.  Such international exchange visitors may
qualify for "highly qualified" status under NCLB only if
assigned within their subject matter competency.

K.  "LEA" means a school district or charter school.
L.  "Letter of authorization" means a designation given to

an individual for one year, such as an out-of-state candidate or
individual pursuing an alternative license, who has not
completed the requirements for a Level 1, 2, or 3 license or who
has not completed necessary endorsement requirements and who
is employed by a school district.  A teacher working under a
letter of authorization who is not an alternative routes to
licensing (ARL) candidate, cannot be designated highly
qualified under R277-520-1G.

M.  "Level 1 license" means a Utah professional educator
license issued upon completion of an approved preparation
program or an alternative preparation program, or pursuant to an
agreement under the NASDTEC Interstate Contract, to
candidates who have also met all ancillary requirements
established by law or rule.

N.  "Level 2 license" means a Utah professional educator
license issued after satisfaction of all requirements for a Level

1 license as well as completion of Entry Years Enhancements
(EYE) for Quality Teaching - Level 1 Utah Teachers, as
provided in R277-522, a minimum of three years of successful
teaching in a public or accredited private school, and
completion of all NCLB requirements at the time the applicant
is licensed.

O.  "Level 3 license" means a Utah professional educator
license issued to an educator who holds a current Utah Level 2
license and has also received, in the educator's field of practice,
National Board certification or a doctorate in education or in a
field related to a content area under R277-501-1M from an
accredited institution.

P.  "License areas of concentration" are obtained by
completing an approved preparation program or an alternative
preparation program in a specific area of educational studies
such as Early Childhood (K-3), Elementary 1-8, Middle (5-9),
Secondary (6-12), Administrative/Supervisory, Applied
Technology Education, School Counselor, School Psychologist,
School Social Worker, Special Education (K-12), Preschool
Special Education (Birth-Age 5), Communication Disorders.

Q.  "License endorsement (endorsement)" means a
specialty field or area earned through course work equivalent to
at least an academic minor (with pedagogy) or through
demonstrated competency; the endorsement shall be listed on
the Professional Educator License indicating the specific
qualification(s) of the holder.

R.  "Major equivalency" means 30 semester hours of
USOE and local board-approved postsecondary education credit
or CACTUS-recorded professional development in NCLB core
academic subjects as appropriate to satisfy NCLB highly
qualified status.

S.  "No Child Left Behind Act (NCLB)" means the federal
Elementary and Secondary Education Act, P.L. 107-110, Title
IX, Part A, Section 9101(11).

T.  "Professional staff cost program funds" means funding
provided to school districts based on the percentage of a
district's professional staff that is appropriately licensed in the
areas in which staff members teach.

U.  "State qualified" means that an individual has met the
Board-approved requirements to teach core or non-core courses
in Utah public schools.

V.  "SAEP" means State Approved Endorsement Program.
This identifies an educator working on a professional
development plan to obtain an endorsement.

W.  "USOE" means the Utah State Office of Education.

R277-520-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution, Article X,

Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-401(3) which gives the
Board authority to adopt rules in accordance with its
responsibilities, and Section 53A-6-104(2)(a) which authorizes
the Board to rank, endorse, or classify licenses.  This rule is also
necessary in response to ESEA NCLB.

B.  The purpose of this rule is to provide criteria for local
boards to employ educators in appropriate assignments, for the
Board to provide state funding to local school boards for
appropriately qualified and assigned staff, and for the Board and
local boards to satisfy the requirements of ESEA in order for
local boards to receive federal funds.

R277-520-3.  Appropriate Licenses with Areas of
Concentration and Endorsements.

A.  An early childhood teacher (kindergarten through 3)
shall hold a Level 1, 2, or 3 license with an early childhood
license area of concentration.

B.  An elementary teacher (one through 8) shall hold a
Level 1, 2, or 3 license with an elementary license area of
concentration.
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C.  A secondary teacher (grades 6-12) including high
school, middle-level, intermediate, and junior high schools, shall
hold a Level 1, 2, or 3 license with a secondary license area of
concentration with endorsements in all teaching assignment(s).

D.  A teacher with a subject-specific assignment in grades
6, 7 or 8 shall hold a secondary license area of concentration
with endorsement(s) for the specific teaching assignment(s) or
an elementary license area of concentration with the appropriate
subject/content endorsement(s).

E.  An elementary (grades 7-8), a secondary or middle-
level teacher may be assigned temporarily in a core or non-core
academic area for which the teacher is not endorsed if the local
board requests and receives a letter of authorization from the
Board and the teacher is placed on an approved SAEP.

F.  Secondary educators with special education areas of
concentration may add content endorsement(s) to their educator
licenses consistent with R277-520-10 (SAEP).

G.  Educators who have qualified for a J-1 Visa as an
international visitor and have provided documentation of
holding the equivalent of a bachelors degree, subject content
mastery, and appropriate work/graduate training may qualify for
a Utah Level 1 license.  Such temporary visitors may be
exempted, at the employer's discretion, from subject content
testing, license renewal requirements, and EYE requirements for
the duration of their visa eligibility.

R277-520-4.  Routes to Utah Educator Licensing.
A.  In order to receive a license, an educator shall have

completed a bachelors degree at an approved higher education
institution and:

(1)  completed an approved institution of higher education
teacher preparation program in the desired area of
concentration; or

(2)  completed an approved alternative preparation for
licensing program, under alternative routes to licensing,
consistent with R277-503.

B.  An individual may receive a Utah license with an
applied technology area of concentration following successful
completion of a USOE-approved professional development
program for teacher preparation in applied technology
education.

C.  An individual may receive a district-specific,
competency-based license under Section 53A-6-104.5 and
R277-520-8.

R277-520-5.  Eminence.
A.  The purpose of an eminence authorization is to allow

individuals with exceptional training or expertise, consistent
with R277-520-1F, to teach or work in the public schools on a
limited basis.  Documentation of the exceptional training,
skill(s) or expertise may be required by the USOE prior to the
approval of the eminence authorization.

B.  Teachers with an eminence authorization may teach no
more than 37 percent of the regular instructional load.

C.  Teachers working under an eminence authorization
shall never be considered highly qualified.

D.  Local boards shall require an individual teaching with
an eminence authorization to have a criminal background check
consistent with Section 53A-3-410(1) prior to employment by
the local board.

E.  The local board of education that employs the teacher
with an eminence authorization shall determine the amount and
type of professional development required of the teacher.

F.  A local board of education that employs teachers with
eminence authorizations shall apply for renewal of the
authorization(s) annually.

G.  Eminence authorizations may apply to individuals
without teaching licenses or to unusual and infrequent teacher
situations where a license-holder is needed to teach in a subject

area for which he is not endorsed, but in which he may be
eminently qualified.

R277-520-6.  State Qualified Teachers (Teachers Who
Satisfy HOUSSE Rules).

A.  A teacher has a Utah Level 1, 2 or 3 license or a
district-specific competency-based license.

B.  A teacher has an appropriate area of concentration.
C.  A teacher in grades 6-12 has the required endorsement

for the course(s) the teacher is teaching by means of:
(1)  an academic teaching major from an accredited

postsecondary institution, or a passing score on content test(s)
and pedagogy test(s), if available, or USOE-approved pedagogy
courses; or

(2)  an academic major or minor from an accredited
postsecondary institution; or

(3)  completion of a personal development plan under an
SAEP in the appropriate subject area(s) as explained under
R277-520-10 with approval from the USOE specialist(s) in the
endorsement subject areas.

D.  On an annual basis, local boards/charter school boards
shall request letters of authorization for teachers who are
teaching classes for which they are not endorsed.

R277-520-7.  Highly Qualified Teachers.
A.  A secondary teacher (7-12) is considered highly

qualified if the teacher meets the requirements of R277-501-4.
B.  An elementary/early childhood teacher (grades K-8) is

considered highly qualified if the teacher meets the
requirements of R277-501-5.

R277-520-8.  School District/Charter School Specific
Competency-based Licensed Teachers.

A.  The following procedures and timelines apply to the
employment of educators who have not completed the
traditional licensing process under R277-520-5A, B, or C:

(1)  A local board/charter school board may apply to the
Board for a school district/charter school specific competency-
based license to fill a position in the district.

(2)  The employing school district shall request a school
district/charter school specific competency-based license no
later than 60 days after the date of the individual's first day of
employment.

(3)  The application for the school district/charter school
specific competency-based license for an individual to teach one
or more core academic subjects shall provide documentation of:

(a)  the individual's bachelors degree; and
(b)  for a K-6 grade teacher, the satisfactory results of the

rigorous state test including subject knowledge and teaching
skills in the required core academic subjects under Section 53A-
6-104.5(3)(ii) as approved by the Board; or

(c)  for the teacher in grades 7-12, demonstration of a high
Level of competency in each of the core academic subjects in
which the teacher teaches by completion of an academic major,
a graduate degree, course work equivalent to an undergraduate
academic major, advanced certification or credentialing, results
or scores of a rigorous state core academic subject test in each
of the core academic subjects in which the teacher teaches.

(4)  The application for the school district/charter school
specific competency-based license for non-core teachers in
grades K-12 shall provide documentation of:

(a)  a bachelors degree, associates degree or skill
certification; and

(b)  skills, talents or abilities specific to the teaching
assignment, as determined by the local board/charter school
board.

(5)  Following receipt of documentation, the USOE shall
approve a district/charter school specific competency-based
license.
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(6)  If an individual employed under a school
district/charter school specific competency-based license leaves
the district before the end of the employment period, the district
shall notify the USOE Licensing Section regarding the end-of-
employment date.

(7)  The school district/charter school specific competency-
based license for an individual's district/charter school specific
competency-based license shall be valid only in the
district/charter school that originally requested the school
district/charter school specific competency-based license and for
the individual originally employed under the school
district/charter school specific competency-based license.

B.  The written copy of the state-issued district-specific
competency-based license shall prominently state the name of
the school district/charter school followed by
DISTRICT/CHARTER SCHOOL-SPECIFIC COMPETENCY-
BASED LICENSE.

C.  A school district/charter school may change the
assignment of a school district/charter school-specific
competency-based license holder but notice to USOE shall be
required and additional competency-based documentation may
be required for the teacher to remain qualified or highly
qualified.

D.  School district/charter school specific competency-
based license holders are at-will employees consistent with
Section 53A-8-106(5).

R277-520-9.  Routes to Appropriate Endorsements for
Teachers.

Teachers shall be appropriately endorsed for their teaching
assignment(s).  To be highly qualified:

A.  teachers may obtain the required endorsement(s) with
a major or composite major or major equivalency consistent
with their teaching assignment(s), including appropriate
pedagogical competencies; or

B.  teachers who have satisfactorily completed a minimum
of nine semester hours of USOE-approved university level
courses may complete a professional development plan under an
SAEP in the appropriate subject area(s) with approval from
USOE Curriculum specialists; or

C.  teachers may demonstrate competency in the subject
area(s) of their teaching assignment(s).  In order to be endorsed
through demonstrated competency, the educator shall pass
designated Board-approved content knowledge and pedagogical
knowledge assessments as they become available.

D.  individuals shall be properly endorsed consistent with
R277-520-3 or have USOE-approved SAEPs.  Otherwise, the
Board may withhold professional staff cost program funds.

R277-520-10.  Board-Approved Endorsement Program
(SAEP).

A.  Teachers in any educational program who are assigned
to teach out of their area(s) of endorsement and who have at
least nine hours of USOE-approved university level courses
shall participate in an SAEP and make satisfactory progress
within the period of the SAEP as determined by USOE
specialists.

B.  The employing school district shall identify teachers
who do not meet the state qualified definition and provide a
written justification to the USOE.

C.  Individuals participating in SAEPs shall demonstrate
progress toward completion of the required endorsement(s)
annually, as determined jointly by the school district/charter
school and the USOE.

D.  An SAEP may be granted for one two-year period and
may be renewed by the USOE, upon written justification from
the school district, for one additional two-year period.

R277-520-11.  Background Check Requirement and

Withholding of State Funds for Non-Compliance.
A.  Educators qualified under any provision of this rule

shall also satisfy the criminal background requirement of
Section 53A-3-410 prior to unsupervised access to students.

B.  If LEAs do not appropriately employ and assign
teachers consistent with this rule, they may have state
appropriated professional staff cost program funds withheld
pursuant to R277-486, Professional Staff Cost Formula.

C.  Local boards/charter school boards shall report highly
qualified educators in core academic subjects and educators
who do not meet the requirements of highly qualified educators
in core academic subjects beginning July 1, 2003.

KEY:  educators, licenses, assignments
January 7, 2009 Art X Sec 3
Notice of Continuation July 1, 2010 53A-1-401(3)

53A-6-104(2)(a)
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R305.  Environmental Quality, Administration.
R305-5.  Health Reform -- Health Insurance Coverage in
DEQ State Contracts -- Implementation.
R305-5-1.  Purpose.

The purpose of this rule is to comply with the provisions of
UCA Section 19-1-206.

R305-5-2.  Authority.
This rule is established under UCA Section19-1-206(6)

which authorizes the Department of Environmental Quality to
make rules governing health insurance in certain design and
construction contracts.

R305-5-3.  Definitions.
(1)  "Employee" means an "employee," "worker," or

"operative" as defined in UCA Section 34A-2-104 who works
in the State at least 30 hours per calendar week, and meets
employer eligibility waiting requirements for health care
insurance which may not exceed the first day of the calendar
month following 90 days from the date of hire.

(2)  "Health benefit plan" has the same meaning as
provided in UCA Section 31A-1-301.

(3)  "Qualified health insurance coverage" means at the
time the contract is entered into or renewed:

(a)  a health benefit plan and employer contribution level
with a combined actuarial value at least actuarially equivalent
to the combined actuarial value of the benchmark plan (posted
a t
http://dfcm.utah.gov/downloads/Health%20Insurance%20Ben
chmark.pdf) determined by the Children's Health Insurance
Program under UCA Section 26-40-106(2)(a), and a
contribution level of 50% of the premium for the employee and
the dependents of the employee who reside or work in the state,
in which:

(i)  the employer pays at least 50% of the premium for the
employee and the dependents of the employee who reside or
work in the state; and

(ii)  for purposes of calculating actuarial equivalency under
this Subsection (3)(a):

(A)  rather than the benchmark plan's deductible, and the
benchmark plan's out-of-pocket maximum based on income
levels the deductible is $750 per individual and $2,250 per
family; and the out-of-pocket maximum is $3,000 per individual
and $9,000 per family;

(B)  dental coverage is not required; and
(C)  other than UCA Section 26-40-106(2)(a), the

provisions of UCA Section 26-40-106 do not apply; or
(b)(i)  is a federally qualified high deductible health plan

that, at a minimum, has a deductible that is either the lowest
deductible permitted for a federally qualified high deductible
health plan; or a deductible that is higher than the lowest
deductible permitted for a federally qualified high deductible
health plan, but includes an employer contribution to a health
savings account in a dollar amount at least equal to the dollar
amount difference between the lowest deductible permitted for
a federally qualified high deductible plan and the deductible for
the employer offered federally qualified high deductible plan;

(ii)  an out-of-pocket maximum that does not exceed three
times the amount of the annual deductible; and

(iii)  under which the employer pays 75% of the premium
for the employee and the dependents of the employee who work
or reside in the state.

(4)  "Subcontractor" has the same meaning provided for in
UCA Section 63A-5-208.

R305-5-4.  Applicability of Rule.
(1)(a)  Except as provided in Subsection R305-5-4(2)

below, this Rule R305-5 applies to a design or construction
contract entered into by or delegated to the department or a

division or board of the department on or after July 1, 2009, and
to a prime contractor or subcontractor in accordance with
Subsection (1)(b)

(b)(i)  A prime contractor is subject to this section if the
prime contract is in the amount of $1,500,000 or greater.

(ii)  A subcontractor is subject to this section if a
subcontract is in the amount of $750,000 or greater.

(2)  This Rule R305-5 does not apply to contracts entered
into by the department or a division or board of the department
if:

(a)  the application of this Rule R305-5 jeopardizes the
receipt of federal funds;

(b)  the contract or agreement is between the department or
a division or board of the department and another agency of the
state, the federal government, another state, an interstate
agency, a political subdivision of this state, or a political
subdivision of another state;

(c)  the executive director determines that applying the
requirements of this section to a particular contract interferes
with the effective response to an immediate health and safety
threat from the environment; or

(d)  the contract is a sole source contract or an emergency
procurement.

(3)  This Rule R305-5 does not apply to a change order as
defined in UCA Section 63G-6-103, or a modification to a
contract, when the contract does not meet the initial threshold
required by R305-5-4(1).

R305-5-5.  Compliance Requirement.
A contractor or subcontractor that is subject to the

requirements of R305-5 shall have and will maintain an offer of
qualified health insurance coverage for the contractor's or
subcontractor's employees and dependents during the duration
of the contract.

R305-5-6.  Demonstration of Compliance.
(1)  A contractor or subcontractor subject to this rule R305-

5 shall demonstrate compliance with R305-5-5 by submitting to
the department a written certification of compliance initially no
later than the time of the execution of the contract by the
contractor and thereafter on an annual basis unless the
department requests a biannual certification.

(2)  The written certification of compliance shall include
information demonstrating that qualified health insurance
coverage as defined in R305-5-3(3) is being offered.  The
actuarially equivalent determination in R305-5-3(3) is met by
the contractor or subcontractor if the contractor or subcontractor
provides the department with a written statement of actuarial
equivalency from either the Utah Insurance Department, an
actuary selected by the contractor or subcontractor or their
insurer, or an underwriter who is responsible for developing the
employer group's premium rates.

R305-5-7.  Effect of Failure to Comply.
The failure of a contractor or subcontractor to provide

qualified health insurance coverage as required by R305-5-5
may not be the basis for a protest or other action from a
prospective bidder, offeror, or contractor under UCA Section
63G-6-801 or any other provision in UCA 63G, Chapter 6, Part
8, Legal and Contractual Remedies, and may not be used by the
procurement entity or a prospective bidder, offeror, or
contractor as a basis for any action or suit that would suspend,
disrupt or terminate the design or construction.

R305-5-8.  Penalties, Sanctions, and Liabilities.
(1)  Pursuant to UCA Section 19-1-206(4)(b), a person who

intentionally uses change orders or contract modifications to
circumvent the requirements of subsection R305-5-5 and R305-
5-6 is guilty of an infraction.
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(2)  Pursuant to UCA Section 19-1-303 and UCA Section
19-1-206(6), a contractor or subcontractor who fails to comply
with R305-5-5 and R305-5-6  is subject to an administrative
civil penalty of up to $5000 per day, except that monetary
penalties may not exceed 50% of the amount necessary to
purchase qualified health insurance coverage for an employee
and the dependents of an employee of the contractor or
subcontractor who was not offered qualified health insurance
coverage during the duration of the contract.

(3)  If a contractor or subcontractor intentionally violates
the provisions of R305-5-5, the contractor or subcontractor is
subject to:

(a)  a three-month suspension of the contractor or
subcontractor from entering into future contracts with the state
upon the first violation, regardless of which tier the contractor
or subcontractor is involved with the future design and/or
construction contract;

(b)  a six-month suspension of the contractor or
subcontractor from entering into future contracts with the state
upon the second violation, regardless of which tier the
contractor or subcontractor is involved with the future design
and/or construction contract; and

(c)  an action for debarment of the contractor or
subcontractor in accordance with UCA Section 63G-6-804 upon
the third or subsequent violation.

(4)(a)  In addition to the penalties imposed under R305-5-8
and the referenced statutes and rules, a contractor or
subcontractor who intentionally violates the provisions of UCA
Section 19-1-206 and R305-5, pursuant to UCA Section 19-1-
206(7), shall be liable to the employee for health care costs that
would have been covered by qualified health insurance
coverage.

(b)  An employer has an affirmative defense to a cause of
action under Subsection 4(a) if:

(i)  the employer relied in good faith on a written statement
of actuarial equivalency provided by an actuary, or underwriter
who is responsible for developing the employer group's
premium rates; or

(ii)  the department determines that compliance is not
required under the provisions of R305-5-4(2) or (3).

KEY:  contract requirements, health insurance
June 23, 2010 19-1-206
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R307.  Environmental Quality, Air Quality.
R307-214.  National Emission Standards for Hazardous Air
Pollutants.
R307-214-1.  Pollutants Subject to Part 61.

The provisions of Title 40 of the Code of Federal
Regulations (40 CFR) Part 61, National Emission Standards for
Hazardous Air Pollutants, effective as of July 1, 2009, are
incorporated into these rules by reference.  For pollutant
emission standards delegated to the State, references in 40 CFR
Part 61 to "the Administrator" shall refer to the Executive
Secretary.

R307-214-2.  Sources Subject to Part 63.
The provisions listed below of 40 CFR Part 63, National

Emission Standards for Hazardous Air Pollutants for Source
Categories, effective as of July 1, 2009, are incorporated into
these rules by reference.  References in 40 CFR Part 63 to "the
Administrator" shall refer to the executive secretary, unless by
federal law the authority is specific to the Administrator and
cannot be delegated.

(1)  40 CFR Part 63, Subpart A, General Provisions.
(2)  40 CFR Part 63, Subpart B, Requirements for Control

Technology Determinations for Major Sources in Accordance
with 42 U.S.C. 7412(g) and (j).

(3)  40 CFR Part 63, Subpart F, National Emission
Standards for Organic Hazardous Air Pollutants from the
Synthetic Organic Chemical Manufacturing Industry.

(4)  40 CFR Part 63, Subpart G, National Emission
Standards for Organic Hazardous Air Pollutants from the
Synthetic Organic Chemical Manufacturing Industry for Process
Vents, Storage Vessels, Transfer Operations, and Wastewater.

(5)  40 CFR Part 63, Subpart H, National Emission
Standards for Organic Hazardous Air Pollutants for Equipment
Leaks.

(6)  40 CFR Part 63, Subpart I, National Emission
Standards for Organic Hazardous Air Pollutants for Certain
Processes Subject to the Negotiated Regulation for Equipment
Leaks.

(7)  40 CFR Part 63, Subpart J, National Emission
Standards for Polyvinyl Chloride and Copolymers Production.

(8)  40 CFR Part 63, Subpart L, National Emission
Standards for Coke Oven Batteries.

(9)  40 CFR Part 63, Subpart M, National
Perchloroethylene Air Emission Standards for Dry Cleaning
Facilities.

(10)  40 CFR Part 63, Subpart N, National Emission
Standards for Chromium Emissions From Hard and Decorative
Chromium Electroplating and Chromium Anodizing Tanks.

(11)  40 CFR Part 63, Subpart O, National Emission
Standards for Hazardous Air Pollutants for Ethylene Oxide
Commercial Sterilization and Fumigation Operations.

(12)  40 CFR Part 63, Subpart Q, National Emission
Standards for Hazardous Air Pollutants for Industrial Process
Cooling Towers.

(13)  40 CFR Part 63, Subpart R, National Emission
Standards for Gasoline Distribution Facilities (Bulk Gasoline
Terminals and Pipeline Breakout Stations).

(14)  40 CFR Part 63, Subpart T, National Emission
Standards for Halogenated Solvent Cleaning.

(15)  40 CFR Part 63, Subpart U, National Emission
Standards for Hazardous Air Pollutant Emissions: Group I
Polymers and Resins.

(16)  40 CFR Part 63, Subpart AA, National Emission
Standards for Hazardous Air Pollutants for Phosphoric Acid
Manufacturing.

(17)  40 CFR Part 63, Subpart BB, National Emission
Standards for Hazardous Air Pollutants for Phosphate Fertilizer
Production.

(18)  40 CFR Part 63, Subpart CC, National Emission

Standards for Hazardous Air Pollutants from Petroleum
Refineries.

(19)  40 CFR Part 63, Subpart DD, National Emission
Standards for Hazardous Air Pollutants from Off-Site Waste and
Recovery Operations.

(20)  40 CFR Part 63, Subpart EE, National Emission
Standards for Magnetic Tape Manufacturing Operations.

(21)  40 CFR Part 63, Subpart GG, National Emission
Standards for Aerospace Manufacturing and Rework Facilities.

(22)  40 CFR Part 63, Subpart HH, National Emission
Standards for Hazardous Air Pollutants for Oil and Natural Gas
Production.

(23)  40 CFR Part 63, Subpart JJ, National Emission
Standards for Wood Furniture Manufacturing Operations.

(24)  40 CFR Part 63, Subpart KK, National Emission
Standards for the Printing and Publishing Industry.

(25)  40 CFR Part 63, Subpart MM, National Emission
Standards for Hazardous Air Pollutants for Chemical Recovery
Combustion Sources at Kraft, Soda, Sulfite, and Stand-Alone
Semichemical Pulp Mills.

(26)  40 CFR Part 63, Subpart OO, National Emission
Standards for Tanks - Level 1.

(27)  40 CFR Part 63, Subpart PP, National Emission
Standards for Containers.

(28)  40 CFR Part 63, Subpart QQ, National Emission
Standards for Surface Impoundments.

(29)  40 CFR Part 63, Subpart RR, National Emission
Standards for Individual Drain Systems.

(30)  40 CFR Part 63, Subpart SS, National Emission
Standards for Closed Vent Systems, Control Devices, Recovery
Devices and Routing to a Fuel Gas System or a Process
(Generic MACT).

(31)  40 CFR Part 63, Subpart TT, National Emission
Standards for Equipment Leaks- Control Level 1 (Generic
MACT).

(32)  40 CFR Part 63, Subpart UU, National Emission
Standards for Equipment Leaks-Control Level 2 Standards
(Generic MACT).

(33)  40 CFR Part 63, Subpart VV, National Emission
Standards for Oil-Water Separators and Organic-Water
Separators.

(34)  40 CFR Part 63, Subpart WW, National Emission
Standards for Storage Vessels (Tanks)-Control Level 2 (Generic
MACT).

(35)  40 CFR Part 63, Subpart XX, National Emission
Standards for Ethylene Manufacturing Process Units: Heat
Exchange Systems and Waste Operations.

(36)  40 CFR Part 63, Subpart YY, National Emission
Standards for Hazardous Air Pollutants for Source Categories:
Generic MACT.

(37)  40 CFR Part 63, Subpart CCC, National Emission
Standards for Hazardous Air Pollutants for Steel Pickling-HCl
Process Facilities and Hydrochloric Acid Regeneration Plants.

(38)  40 CFR Part 63, Subpart DDD, National Emission
Standards for Hazardous Air Pollutants for Mineral Wool
Production.

(39)  40 CFR Part 63, Subpart EEE, National Emission
Standards for Hazardous Air Pollutants from Hazardous Waste
Combustors.

(40) 40 CFR Part 63, Subpart GGG, National Emission
Standards for Hazardous Air Pollutants for Pharmaceuticals
Production.

(41)  40 CFR Part 63, Subpart HHH, National Emission
Standards for Hazardous Air Pollutants for Natural Gas
Transmission and Storage.

(42)  40 CFR Part 63, Subpart III, National Emission
Standards for Hazardous Air Pollutants for Flexible
Polyurethane Foam Production.

(43)  40 CFR Part 63, Subpart JJJ, National Emission



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 64

Standards for Hazardous Air Pollutants for Group IV Polymers
and Resins.

(44)  40 CFR Part 63, Subpart LLL, National Emission
Standards for Hazardous Air Pollutants for Portland Cement
Manufacturing Industry.

(45)  40 CFR Part 63, Subpart MMM, National Emission
Standards for Hazardous Air Pollutants for Pesticide Active
Ingredient Production.

(46)  40 CFR Part 63, Subpart NNN, National Emission
Standards for Hazardous Air Pollutants for Wool Fiberglass
Manufacturing.

(47)  40 CFR Part 63, Subpart OOO, National Emission
Standards for Hazardous Air Pollutants for Amino/Phenolic
Resins Production (Resin III).

(48)  40 CFR Part 63, Subpart PPP, National Emission
Standards for Hazardous Air Pollutants for Polyether Polyols
Production.

(49)  40 CFR Part 63, Subpart QQQ, National Emission
Standards for Hazardous Air Pollutants for Primary Copper
Smelters.

(50)  40 CFR Part 63, Subpart RRR, National Emission
Standards for Hazardous Air Pollutants for Secondary
Aluminum Production.

(51)  40 CFR Part 63, Subpart TTT, National Emission
Standards for Hazardous Air Pollutants for Primary Lead
Smelting.

(52)  40 CFR Part 63, Subpart UUU, National Emission
Standards for Hazardous Air Pollutants for Petroleum
Refineries: Catalytic Cracking Units, Catalytic Reforming
Units, and Sulfur Recovery Units.

(53)  40 CFR Part 63, Subpart VVV, National Emission
Standards for Hazardous Air Pollutants: Publicly Owned
Treatment Works.

(54)  40 CFR Part 63, Subpart AAAA, National Emission
Standards for Hazardous Air Pollutants for Municipal Solid
Waste Landfills.

(55)  40 CFR Part 63, Subpart CCCC, National Emission
Standards for Manufacturing of Nutritional Yeast.

(56)  40 CFR Part 63, Subpart DDDD, National Emission
Standards for Hazardous Air Pollutants for Plywood and
Composite Wood Products.

(57)  40 CFR Part 63, Subpart EEEE, National Emission
Standards for Hazardous Air Pollutants for Organic Liquids
Distribution (non-gasoline).

(58)  40 CFR Part 63, Subpart FFFF, National Emission
Standards for Hazardous Air Pollutants for Miscellaneous
Organic Chemical Manufacturing.

(59)  40 CFR Part 63, Subpart GGGG, National Emission
Standards for Vegetable Oil Production; Solvent Extraction.

(60)  40 CFR Part 63, Subpart HHHH, National Emission
Standards for Wet-Formed Fiberglass Mat Production.

(61)  40 CFR Part 63, Subpart IIII, National Emission
Standards for Hazardous Air Pollutants for Surface Coating of
Automobiles and Light-Duty Trucks.

(62)  40 CFR Part 63, Subpart JJJJ, National Emission
Standards for Hazardous Air Pollutants for Paper and Other
Web Surface Coating Operations.

(63)  40 CFR Part 63, Subpart KKKK, National Emission
Standards for Hazardous Air Pollutants for Surface Coating of
Metal Cans.

(64)  40 CFR Part 63, Subpart MMMM, National Emission
Standards for Hazardous Air Pollutants for Surface Coating of
Miscellaneous Metal Parts and Products.

(65)  40 CFR Part 63, Subpart NNNN, National Emission
Standards for Large Appliances Surface Coating Operations.

(66)  40 CFR Part 63, Subpart OOOO, National Emission
Standards for Hazardous Air Pollutants for Fabric Printing,
Coating and Dyeing Surface Coating Operations.

(67)  40 CFR Part 63, Subpart PPPP, National Emissions

Standards for Hazardous Air Pollutants for Surface Coating of
Plastic Parts and Products.

(68)  40 CFR Part 63, Subpart QQQQ, National Emission
Standards for Hazardous Air Pollutants for Surface Coating of
Wood Building Products.

(69)  40 CFR Part 63, Subpart RRRR, National Emission
Standards for Hazardous Air Pollutants for Metal Furniture
Surface Coating Operations.

(70)  40 CFR Part 63, Subpart SSSS, National Emission
Standards for Metal Coil Surface Coating Operations.

(71)  40 CFR Part 63, Subpart TTTT, National Emission
Standards for Leather Tanning and Finishing Operations.

(72)  40 CFR Part 63, Subpart UUUU, National Emission
Standards for Cellulose Product Manufacturing.

(73)  40 CFR Part 63, Subpart VVVV, National Emission
Standards for Boat Manufacturing.

(74)  40 CFR Part 63, Subpart WWWW, National
Emissions Standards for Hazardous Air Pollutants for
Reinforced Plastic Composites Production.

(75)  40 CFR Part 63, Subpart XXXX, National Emission
Standards for Tire Manufacturing.

(76)  40 CFR Part 63, Subpart YYYY, National Emission
Standards for Hazardous Air Pollutants for Stationary
Combustion Turbines.

(77)  40 CFR Part 63, Subpart ZZZZ, National Emission
Standards for Hazardous Air Pollutants for Stationary
Reciprocating Internal Combustion Engines.

(78)  40 CFR Part 63, Subpart AAAAA, National Emission
Standards for Hazardous Air Pollutants for Lime Manufacturing
Plants.

(79)  40 CFR Part 63, Subpart BBBBB, National Emission
Standards for Hazardous Air Pollutants for Semiconductor
Manufacturing.

(80)  40 CFR Part 63, Subpart CCCCC, National Emission
Standards for Hazardous Air Pollutants for Coke Ovens:
Pushing, Quenching, and Battery Stacks.

(81)  40 CFR Part 63, Subpart DDDDD, National Emission
Standards for Hazardous Air Pollutants for Industrial,
Commercial, and Institutional Boilers and Process Heaters.

(82)  40 CFR Part 63, Subpart EEEEE, National Emission
Standards for Hazardous Air Pollutants for Iron and Steel
Foundries.

(83)  40 CFR Part 63, Subpart FFFFF, National Emission
Standards for Hazardous Air Pollutants for Integrated Iron and
Steel Manufacturing.

(84)  40 CFR Part 63, Subpart GGGGG, National Emission
Standards for Hazardous Air Pollutants for Site Remediation.

(85)  40 CFR Part 63, Subpart HHHHH, National Emission
Standards for Hazardous Air Pollutants for Miscellaneous
Coating Manufacturing.

(86)  40 CFR Part 63, Subpart IIIII, National Emission
Standards for Hazardous Air Pollutants for Mercury Emissions
from Mercury Cell Chlor-Alkali Plants.

(87)  40 CFR Part 63, Subpart JJJJJ, National Emission
Standards for Hazardous Air Pollutants for Brick and Structural
Clay Products Manufacturing.

(88)  40 CFR Part 63, Subpart KKKKK, National Emission
Standards for Hazardous Air Pollutants for Clay Ceramics
Manufacturing.

(89)  40 CFR Part 63, Subpart LLLLL, National Emission
Standards for Hazardous Air Pollutants for Asphalt Processing
and Asphalt Roofing Manufacturing.

(90)  40 CFR Part 63, Subpart MMMMM, National
Emission Standards for Hazardous Air Pollutants for Flexible
Polyurethane Foam Fabrication Operations.

(91)  40 CFR Part 63, Subpart NNNNN, National Emission
Standards for Hazardous Air Pollutants for Hydrochloric Acid
Production.

(92)  40 CFR Part 63, Subpart PPPPP, National Emission
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Standards for Hazardous Air Pollutants for Engine Test
Cells/Stands.

(93)  40 CFR Part 63, Subpart QQQQQ, National Emission
Standards for Hazardous Air Pollutants for Friction Materials
Manufacturing Facilities.

(94)  40 CFR Part 63, Subpart RRRRR, National Emission
Standards for Hazardous Air Pollutants for Taconite Iron Ore
Processing.

(95)  40 CFR Part 63, Subpart SSSSS, National Emission
Standards for Hazardous Air Pollutants for Refractory Products
Manufacturing.

(96)  40 CFR Part 63, Subpart TTTTT, National Emission
Standards for Hazardous Air Pollutants for Primary Magnesium
Refining.

(97)  40 CFR Part 63, Subpart WWWWW, National
Emission Standards for Hospital Ethylene Oxide Sterilizers.

(98)  40 CFR Part 63, Subpart YYYYY, National Emission
Standards for Hazardous Air Pollutants for Area Sources:
Electric Arc Furnace Steelmaking Facilities.

(99)  40 CFR Part 63, Subpart ZZZZZ, National Emission
Standards for Hazardous Air Pollutants for Iron and Steel
Foundries Area Sources.

(100)  40 CFR Part 63 Subpart BBBBBB National
Emission Standards for Hazardous Air Pollutants for Source
Category: Gasoline Distribution Bulk Terminals, Bulk Plants,
and Pipeline Facilities

(101)  40 CFR Part 63 Subpart CCCCCC National
Emission Standards for Hazardous Air Pollutants for Source
Category: Gasoline Dispensing Facilities.

(102)  40 CFR Part 63, Subpart DDDDDD, National
Emission Standards for Hazardous Air Pollutants for Polyvinyl
Chloride and Copolymers Production Area Sources.

(103)  40 CFR Part 63, Subpart EEEEEE, National
Emission Standards for Hazardous Air Pollutants for Primary
Copper Smelting Area Sources.

(104)  40 CFR Part 63, Subpart FFFFFF, National
Emission Standards for Hazardous Air Pollutants for Secondary
Copper Smelting Area Sources.

(105)  40 CFR Part 63, Subpart GGGGGG, National
Emission Standards for Hazardous Air Pollutants for Primary
Nonferrous Metals Area Sources--Zinc, Cadmium, and
Beryllium.

(106)  40 CFR Part 63, Subpart LLLLLL, National
Emission Standards for Hazardous Air Pollutants for Acrylic
and Modacrylic Fibers Production Area Sources.

(107)  40 CFR Part 63, Subpart MMMMMM, National
Emission Standards for Hazardous Air Pollutants for Carbon
Black Production Area Sources.

(108)  40 CFR Part 63, Subpart NNNNNN, National
Emission Standards for Hazardous Air Pollutants for Chemical
Manufacturing Area Sources: Chromium Compounds.

(109)  40 CFR Part 63, Subpart OOOOOO, National
Emission Standards for Hazardous Air Pollutants for Flexible
Polyurethane Foam Production and Fabrication Area Sources.

(110)  40 CFR Part 63, Subpart PPPPPP, National
Emission Standards for Hazardous Air Pollutants for Lead Acid
Battery Manufacturing Area Sources.

(111)  40 CFR Part 63, Subpart QQQQQQ, National
Emission Standards for Hazardous Air Pollutants for Wood
Preserving Area Sources.

(112)  40 CFR Part 63, Subpart RRRRRR, National
Emission Standards for Hazardous Air Pollutants for Clay
Ceramics Manufacturing Area Sources.

(113)  40 CFR Part 63, Subpart SSSSSS, National
Emission Standards for Hazardous Air Pollutants for Glass
Manufacturing Area Sources.

(114)  40 CFR Part 63, Subpart TTTTTT, National
Emission Standards for Hazardous Air Pollutants for Secondary
Nonferrous Metals Processing Area Sources.

(115)  40 CFR Part 63, Subpart WWWWWW, National
Emission Standards for Hazardous Air Pollutants: Area Source
Standards for Plating and Polishing Operations.

(116)  40 CFR Part 63, Subpart XXXXXX, National
Emission Standards for Hazardous Air Pollutants Area Source
Standards for Nine Metal Fabrication and Finishing Source
Categories.

(117)  40 CFR Part 63, Subpart YYYYYY, National
Emission Standards for Hazardous Air Pollutants for Area
Sources: Ferroalloys Production Facilities.

(118)  40 CFR Part 63, Subpart ZZZZZZ, National
Emission Standards for Hazardous Air Pollutants: Area Source
Standards for Aluminum, Copper, and Other Nonferrous
Foundries.

KEY:  air pollution, hazardous air pollutant, MACT
June 3, 2010 19-2-104(1)(a)
Notice of Continuation January 11, 2008
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R307.  Environmental Quality, Air Quality.
R307-302.  Davis, Salt Lake, Utah, Weber Counties:
Residential Fireplaces and Stoves.
R307-302-1.  Definitions.

The following additional definition applies to R307-302:
"Sole Source of Heat" means the residential solid fuel

burning device is the only available source of heat for the entire
residence, except for small portable heaters.

R307-302-2.  Applicability.
(1)  R307-302-3 shall apply in all regions of Utah County

north of the southernmost border of Payson City and east of
State Route 68, all of Salt Lake County, all of Davis County,
and in all regions of Weber County west of the Wasatch
Mountain Range.

(2)  R307-302-4 shall apply only within the city limits of
Provo in Utah County.

(3)  R307-302-5 shall apply in both areas.

R307-302-3.  No-Burn Periods for Fine Particulate.
(1)  Sole source of residential heating.
(a)  Previously registered sole source residential solid fuel

burning devices in areas described in (i),(ii),and(iii) below must
continue to be registered with the executive secretary or local
health district office in order to be exempt during mandatory no-
burn periods as detailed below. No new registrations will be
accepted in these areas.

(i)  Areas of Utah County north of the southernmost border
of Payson City and east of State Route 68,

(ii)  all of Salt Lake County, and
(iii)  areas in Davis County that are south of the

southernmost border of Kaysville.
(b)  By November 1, 2006, all sole source residential solid

fuels burning devices in Weber County west of the Wasatch
Mountain Range and areas north of the southernmost border of
Kaysville must be registered with the executive secretary or
local health district office in order to be exempt during
mandatory no-burn periods as detailed below.

(2)  When the ambient concentration of PM10 measured by
the monitors in Salt Lake, Davis, Weber, or Utah Counties
reaches the level of 120 micrograms per cubic meter and the
forecasted weather for the specific area includes a temperature
inversion which is predicted to continue for at least 24 hours,
the executive secretary will issue a public announcement and
will distribute such announcement to the local media notifying
the public that a mandatory no-burn period for residential solid
fuel burning devices and fireplaces is in effect.  The mandatory
no-burn periods will only apply to those areas or counties
impacting the real-time monitoring site registering the 120
micrograms per cubic meter concentration.  Residents of the
affected areas shall not use residential solid fuel burning devices
or fireplaces except those that are the sole source of heat for the
entire residence and registered with the executive secretary or
the local health district office, or those having no visible
emissions.

(3)  PM10 Contingency Plan.  If the PM10 Contingency
Plan described in Section IX, Part A, of the state
implementation plan has been implemented, the following
actions will be implemented immediately:

(a)  The trigger level for no-burn periods as specified in (2)
above will be 110 micrograms per cubic meter for that area
where the PM10 Contingency Plan has been implemented; and

(b)  In the regions of Utah County north of the
southernmost border of Payson City and east of State Route 68,
Salt Lake County, Davis County, and all regions of Weber
County west of the Wasatch Mountain Range, it shall be
unlawful to sell or install for use as a solid fuel burning device
any used solid fuel burning device that is not approved by the
Environmental Protection Agency.

(4)  When the ambient concentration of PM2.5 measured
by monitors in Salt Lake, Davis, Weber, or Utah Counties are
forecasted to reach or exceed the PM2.5 NAAQS, the executive
secretary will issue a public announcement to provide broad
notification that a mandatory no-burn period for residential solid
fuel burning devices and fireplaces is in effect.  The mandatory
no-burn periods will only apply to those counties identified by
the executive secretary.  Residents of Salt Lake County, Davis
County, or the affected areas of Utah and Weber Counties shall
not use residential solid fuel burning devices or fireplaces
except those that are the sole source of heat for the entire
residence and registered with the executive secretary or the
local health district office, or those having no visible emissions.

R307-302-4.  No-Burn Periods for Carbon Monoxide.
(1)  Beginning on November 1 and through March 1, the

executive secretary will issue a public announcement and will
distribute such announcement to the local media notifying the
public that a mandatory no-burn period for residential solid fuel
burning devices and fireplaces is in effect when the running
eight-hour average carbon monoxide concentration as
monitored by the state at 4:00 PM reaches a value of 6.0 ppm or
more.

(2)  In addition to the conditions contained in (1) above,
the executive secretary may use meteorological conditions to
initiate a no-burn period.  These conditions are:

(a)  a national weather service forecasted clearing index
value of 250 or less;

(b)  forecasted wind speeds of three miles per hour or less;
(c)  passage of a vigorous cold front through the Wasatch

Front; or
(d)  arrival of a strong high pressure system into the area.
(3)  During the no-burn periods specified in (1) and (2)

above, residents of Provo City shall not use residential solid fuel
burning devices or fireplaces except those that are the sole
source of heat for the entire residence and are registered with
the executive secretary or the local health district office, or
those having no visible emissions.

R307-302-5.  Opacity for Residential Heating.
Except during no-burn periods as required by R307-302-3

and 4, visible emissions from residential solid fuel burning
devices and fireplaces shall be limited to a shade or density no
darker than 20% opacity as measured by EPA Method 9, except
for the following:

(1)  An initial fifteen minute start-up period, and
(2)  A period of fifteen minutes in any three-hour period in

which emissions may exceed the 20% opacity limitation for
refueling.

KEY:  air pollution, woodburning, fireplaces, stoves
August 7, 2008 19-2-101
Notice of Continuation June 2, 2010 19-2-104
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R307.  Environmental Quality, Air Quality.
R307-305.  Nonattainment and Maintenance Areas for
PM10: Emission Standards.
R307-305-1.  Purpose.

This rule establishes emission standards and work
practices for sources located in PM10 nonattainment and
maintenance areas to meet the reasonably available control
measures requirement in section 189(a)(1)(C) of the Act.

R307-305-2.  Applicability.
The requirements of R307-305 apply to the owner or

operator of any source that is listed in Section IX, Part H of
the state implementation plan or located in a PM10
nonattainment or maintenance area.

R307-305-3.  Visible Emissions.
(1)  Visible emissions from existing installations except

diesel engines shall be of a shade or density no darker than
20% opacity. Visible emissions shall be measured using EPA
Method 9.

(2)  No owner or operator of a gasoline engine or vehicle
shall allow, cause or permit the emissions of visible
contaminants.

(3)  Emissions from diesel engines, except locomotives,
shall be of a shade or density no darker than 20% opacity,
except for starting motion no farther than 100 yards or for
stationary operation not exceeding three minutes in any hour.

(4)  Visible emissions exceeding the opacity standards
for short time periods as the result of initial warm-up, soot
blowing, cleaning of grates, building of boiler fires, cooling,
etc., caused by start-up or shutdown of a facility, installation
or operation, or unavoidable combustion irregularities which
do not exceed three minutes in length (unavoidable
combustion irregularities which exceed three minutes in
length must be handled in accordance with R307-107), shall
not be deemed in violation provided that the executive
secretary finds that adequate control technology has been
applied.  The owner or operator shall minimize visible and
non-visible emissions during start-up or shutdown of a
facility, installation, or operation through the use of adequate
control technology and proper procedures.

R307-305-4.  Particulate Emission Limitations and
Operating Parameters (PM10).

Any source with emission limits included in Section IX,
Part H, of the Utah state implementation plan shall comply
with those emission limitations and operating parameters.
Specific limitations will be set by the executive secretary,
through an approval order issued under R307-401, for
installations within a source that do not have limitations
specified in the state implementation plan.

R307-305-5.  Compliance Testing (PM10).
Compliance testing for PM10, sulfur dioxide, and oxides

of nitrogen emission limitations shall be done in accordance
with Section IX, Part H of the state implementation plan.
PM10 compliance shall be determined from the results of
EPA test method 201 or 201a.  A backhalf analysis shall be
performed for inventory purposes for each PM10 compliance
test in accordance with Method 202, or other appropriate EPA
approved reference method.

R307-305-6.  Automobile Emission Control Devices.
Any person owning or operating any motor vehicle or

motor vehicle engine registered in the State of Utah on which
is installed or incorporated a system or device for the control
of crankcase emissions or exhaust emissions in compliance
with the Federal motor vehicle rules, shall maintain the
system or device in operable condition and shall use it at all

times that the motor vehicle or motor vehicle engine is
operated.  No person shall remove or make inoperable within
the State of Utah the system or device or any part thereof,
except for the purpose of installing another system or device,
or part thereof, which is equally or more effective in reducing
emissions from the vehicle to the atmosphere.

R307-305-7.  Compliance Schedule for New
Nonattainment Areas.

The provisions of R307-305 shall apply to the owner or
operator of a source that is located in any new PM10
nonattainment area 180 days after the area is officially
designated a nonattainment area for PM10 by the
Environmental Protection Agency.  Provisions of R307-201
shall continue to apply to the owner or operator of a source
during this transition period.

KEY:  air pollution, particulate matter, PM10, PM 2.5
September 2, 2005 19-2-104(1)(a)
Notice of Continuation June 2, 2010
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R307.  Environmental Quality, Air Quality.
R307-306.  PM10 Nonattainment and Maintenance Areas:
Abrasive Blasting.
R307-306-1.  Purpose.

This rule establishes requirements that apply to abrasive
blasting operations in PM10 nonattainment and maintenance
areas.

R307-306-2.  Definitions.
The following additional definitions apply to R307-306.
"Abrasive Blasting" means the operation of cleaning or

preparing a surface by forcibly propelling a stream of
abrasive material against the surface.

"Abrasive Blasting Equipment" means any equipment
used in abrasive blasting operations.

"Abrasives" means any material used in abrasive blasting
operations including but not limited to sand, slag, steel shot,
garnet or walnut shells.

"Confined Blasting" means any abrasive blasting
conducted in an enclosure that significantly restricts air
contaminants from being emitted to the ambient atmosphere,
including but not limited to shrouds, tanks, drydocks,
buildings and structures.

"Hydroblasting" means any abrasive blasting using high
pressure liquid as the propelling force.

"Multiple Nozzles" means a group of two or more
nozzles used for abrasive cleaning of the same surface in such
close proximity that their separate plumes are
indistinguishable.

"Unconfined Blasting" means any abrasive blasting that
is not confined blasting as defined above.

"Wet Abrasive Blasting" means any abrasive blasting
using compressed air as the propelling force and sufficient
water to minimize the plume.

R307-306-3.  Applicability.
R307-306 applies to any person who operates abrasive

blasting equipment in a PM10 nonattainment or maintenance
area, or to sources listed in Section IX, Part H of the state
implementation plan.

R307-306-4.  Visible Emission Standard.
(1)  Except as provided in (2) below, visible emissions

from abrasive blasting operations shall not exceed 20%
opacity except for an aggregate period of three minutes in any
one hour.

(2)  If the abrasive blasting operation complies with the
performance standards in R307-306-6, visible emissions from
the operation shall not exceed 40% opacity, except for an
aggregate period of 3 minutes in any one hour.

R307-306-5.  Visible Emission Evaluation Techniques.
(1)  Visible emissions shall be measured using EPA

Method 9. Visible emissions from intermittent sources shall
use procedures similar to Method 9, but the requirement for
observations to be made at 15 second intervals over a six
minute period shall not apply.

(2)  Visible emissions from unconfined blasting shall be
measured at the densest point of the emission after a major
portion of the spent abrasive has fallen out at a point not less
than five feet nor more than twenty-five feet from the impact
surface from any single abrasive blasting nozzle.

(3)  An unconfined blasting operation that uses multiple
nozzles shall be considered a single source unless it can be
demonstrated by the owner or operator that each nozzle,
measured separately, meets the visible emission standards in
R307-306-4.

(4)  Emissions from confined blasting shall be measured
at the densest point after the air contaminant leaves the

enclosure.

R307-306-6.  Performance Standards.
(1)  To satisfy the requirements of R307-306-4(2), the

abrasive blasting operation shall use at least one of the
following performance standards:

(a)  confined blasting;
(b)  wet abrasive blasting;
(c)  hydroblasting; or
(d)  unconfined blasting using abrasives as defined in (2)

below.
(2)  Abrasives.
(a)  Abrasives used for dry unconfined blasting

referenced in (1) above shall comply with the following
performance standards:

(i)  Before blasting, the abrasive shall not contain more
than 1% by weight material passing a #70 U.S. Standard
sieve.

(ii)  After blasting the abrasive shall not contain more
than 1.8% by weight material 5 microns or smaller.

(b)  Abrasives reused for dry unconfined blasting are
exempt from (a)(ii) above, but must conform with (a)(i)
above.

(3)  Abrasive Certification.  Sources using the
performance standard of (1)(d) above to meet the
requirements of R307-306-4(2) must demonstrate they have
obtained abrasives from a supplier who has certified
(submitted test results) to the executive secretary at least
annually that such abrasives meet the requirements of (2)
above.

R307-306-7.  Compliance Schedule.
The provisions of R307-306 shall apply in any new

PM10 nonattainment area 180 days after the area is officially
designated a nonattainment area for PM10 by the
Environmental Protection Agency.  Provisions of R307-206
shall continue to apply to the owner or operator of a source
during this transition period.

KEY:  air pollution, abrasive blasting, PM10
September 2, 2005 19-2-101(1)(a)
Notice of Continuation June 2, 2010
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R307.  Environmental Quality, Air Quality.
R307-307.  Davis, Salt Lake, and Utah Counties:  Road
Salting and Sanding.
R307-307-1.  Records.

Any person who applies salt, crushed slag, or sand to
roads in Salt Lake, Davis or Utah Counties shall maintain
records of the material applied.  For salt, the records shall
include the quantity applied, the percent by weight of
insoluble solids in the salt, and the percentage of the material
that is sodium chloride.  For sand or crushed slag the records
shall include the quantity applied and the percent by weight
of fine material which passes the number 200 sieve in a
standard gradation analysis.  All records shall be maintained
for a period of at least two years, and the records shall be
made available to the Executive Secretary or his designated
representative upon request.

R307-307-2.  Content.
After October 1, 1993, any salt applied to roads in Salt

Lake, Davis, or Utah Counties must be at least 92% sodium
chloride (NaCl).

R307-307-3.  Alternatives.
(1)  After October 1, 1993, any person who applies

crushed slag, sand, or salt that is less than 92% sodium
chloride to roads in Salt Lake, Davis, or Utah Counties must
either:

(a)  demonstrate to the Board that the material applied
has no more PM10 emissions than salt which is at least 92%
sodium chloride; or

(b)  vacuum sweep every arterial roadway (principle and
minor) to which the material was applied within three days of
the end of the storm for which the application was made.  For
the purpose of this rule, the term "arterial roadway" shall have
the meaning outlined in U.S. DOT Federal Highway
Administration Publication No. FHWA-ED-90-006, Revised
March 1989, "Highway Functional Classification:  Concepts,
Criteria, and Procedures" as interpreted by Utah Department
of Transportation and shown in the following maps: Salt Lake
Urbanized Area, Provo-Orem Urbanized Area, and Ogden
Urbanized Area (1992 or later).

(2)  In the interest of public safety, any person who
applies crushed slag and/or sand to arterial roadways because
salt alone would not ensure safe driving conditions due to
steepness of grade, extreme weather, or other reasons, may
petition the Board for a variance from the sweeping
requirements in (1)(b) above.  Specifically excluded from
these sweeping requirements are all canyon roads and the
portion of Interstate 15 near Point of the Mountain.

KEY:  air pollution, roads, particulate
September 15, 1998 19-2-104
Notice of Continuation June 2, 2010



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 70

R307.  Environmental Quality, Air Quality.
R307-309. Nonattainment and Maintenance Areas for
PM10:  Fugitive Emissions and Fugitive Dust.
R307-309-1.  Purpose.

This rule establishes minimum work practices and
emission standards for sources of fugitive emissions and
fugitive dust listed in Section IX, Part H of the state
implementation plan or located in PM10 nonattainment and
maintenance areas to meet the reasonably available control
measures for PM10 required in section 189(a)(1)(C) of the
Act.

R307-309-2.  Definitions.
The following addition definition applies to R307-309:
"Material" means sand, gravel, soil, minerals other

matter that may create fugitive dust.

R307-309-3.  Applicability.
(1)  Applicability.  R307-309 applies to all sources of

fugitive dust and fugitive emissions listed in Section IX, Part
H of the state implementation plan or located in a
nonattainment or maintenance area for PM10, except as
specified in (2) below.

(2)  Exemptions.
(a)  The provisions of R307-309 do not apply to

agricultural or horticultural activities specified in 19-2-114
(1)-(3).

(b)  Any activity subject to R307-307 is exempt from
R307-309-7.

(3)  Compliance Schedule. Any source located in a new
nonattainment area for PM10 is subject to R307-309 180 days
after the area is designated nonattainment by the
Environmental Protection Agency.  Provisions of R307-205
shall continue to apply to the owner or operator of a source
during this transition period.

R307-309-4.  Fugitive Emissions.
Fugitive emissions from any source shall not exceed

15% opacity.  Opacity observations of emissions from
stationary sources shall be conducted in accordance with EPA
Method 9.  For intermittent sources and mobile sources,
opacity observations shall use procedures similar to Method
9, but the requirement for observations to be made at 15-
second intervals over a six-minute period shall not apply.

R307-309-5.  General Requirements for Fugitive Dust.
(1)  Except as provided in (2) below, opacity caused by

fugitive dust shall not exceed:
(a)  10% at the property boundary; and
(b)  20% on site
(2)  Opacity in (1) above shall not apply when the wind

speed exceeds 25 miles per hour and the owner or operator is
taking appropriate actions to control fugitive dust.

(a)  If the source has a fugitive dust control plan
approved by the executive secretary, control measures in the
plan are considered appropriate.

(b)  Wind speed may be measured by a hand-held
anemometer or equivalent device.

(3)  Opacity observations of emissions from stationary
sources shall be conducted in accordance with EPA Method
9.  For intermittent sources and mobile sources, opacity
observations shall use procedures similar to Method 9, but the
requirement for observations to be made at 15-second
intervals over a six-minute period shall not apply.

R307-309-6.  Fugitive Dust Control Plan.
(1)  Any person owning or operating a new or existing

source of fugitive dust, including storage, hauling or handling
operations, or engaging in clearing or leveling of land one-

quarter acre or greater in size, earthmoving, excavation, or
movement of trucks or construction equipment over cleared
land one-quarter acre or greater in size or access haul roads,
or engaging in demolition activities including razing homes,
buildings or other structures shall submit a plan to control
fugitive dust to the executive secretary no later than 30 days
after the source becomes subject to R307-309.  The plan shall
address fugitive dust control strategies for the following
operations as applicable:

(a)  Material Storage;
(b)  Material handling and transfer;
(c)  Material processing;
(d)  Road ways and yard areas;
(e)  Material loading and dumping;
(f)  Hauling of materials;
(g)  Drilling, blasting and pushing operations;
(h)  Clearing and leveling;
(i)  Earth moving and excavation;
(j)  Exposed surfaces;
(k)  Any other source of fugitive dust.
(2)  Strategies to control fugitive dust may include:
(a)  Wetting or watering;
(b)  Chemical stabilization;
(c)  Enclosing or covering operations;
(d)  Planting vegetative cover;
(e)  Providing synthetic cover;
(f)  Wind breaks;
(g)  Reducing vehicular traffic;
(h)  Reducing vehicular speed;
(i)  Cleaning haul trucks before leaving loading area;
(j)  Limiting pushing operations to wet seasons;
(k)  Paving or cleaning road ways;
(l)  Covering loads;
(m)  Conveyor systems;
(n)  Boots on drop points;
(o)  Reducing the height of drop areas;
(p)  Using dust collectors;
(q)  Reducing production;
(r)  Mulching;
(s)  Limiting the number and power of blasts;
(t)  Limiting blasts to non-windy days and wet seasons;
(u)  Hydro drilling;
(v)  Wetting materials before processing;
(w)  Using a cattle guard before entering a paved road;
(x)  Washing haul trucks before leaving the loading site;
(y)  Terracing;
(z)  Cleaning the materials that may create fugitive dust

on a public or private paved road promptly; or
(aa)  Preventing, to the maximum extent possible,

material from being deposited onto any paved road other than
a designated deposit site.

(3)  Each source shall comply with all provisions of the
fugitive dust control plan as approved by the executive
secretary.

R307-309-7.  Storage, Hauling and Handling of Aggregate
Materials.

Any person owning, operating or maintaining a new or
existing material storage, handling or hauling operation shall
prevent, to the maximum extent possible, material from being
deposited onto any paved road other than a designated deposit
site.  Any such person who deposits materials that may create
fugitive dust on a public or private paved road shall clean the
road promptly.

R307-309-8.  Construction and Demolition Activities.
Any person engaging in clearing or leveling of land with

an area of one-quarter acre or more, earthmoving, excavating,
construction, demolition, or moving trucks or construction
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equipment over cleared land or access haul roads shall
prevent, to the maximum extent possible, material from being
deposited onto any paved road other than a designated deposit
site.  Any such person who deposits materials that may create
fugitive dust on a public or private paved road shall clean the
road promptly.

R307-309-9. Roads.
(1)  Any person responsible for construction or

maintenance of any existing road or having right-of-way
easement or possessing the right to use the same whose
activities result in fugitive dust from the road shall minimize
fugitive dust to the maximum extent possible.  Any such
person who deposits materials that may create fugitive dust
on a public or private paved road shall clean the road
promptly.

(2)  Unpaved Roads.  Any person responsible for
construction or maintenance of any new or existing unpaved
road shall prevent, to the maximum extent possible, the
deposit of material from the unpaved road onto any
intersecting paved road during construction or maintenance.
Any person who deposits materials that may create fugitive
dust on a public or private paved road shall clean the road
promptly.

R307-309-10.  Mining Activities.
(1)  Fugitive dust, construction activities, and roadways

associated with mining activities are regulated under the
provisions of R307-309-10 and not by R307-309-7, 8, 9, and
11.

(2)  Any person who owns or operates a mining
operation shall minimize fugitive dust as an integral part of
site preparation, mining activities, and reclamation
operations.

(3)  The fugitive dust control measures to be used may
include:

(a)  periodic watering of unpaved roads,
(b)  chemical stabilization of unpaved roads,
(c)  paving of roads,
(d)  prompt removal of coal, rock minerals, soil, and

other dust-forming debris from roads and frequent scraping
and compaction of unpaved roads to stabilize the road
surface,

(e)  restricting the speed of vehicles in and around the
mining operation,

(f)  revegetating, mulching, or otherwise stabilizing the
surface of all areas adjoining roads that are a source of
fugitive dust,

(g)  restricting the travel of vehicles on other than
established roads,

(h)  enclosing, covering, watering, or otherwise treating
loaded haul trucks and railroad cars, to minimize loss of
material to wind and spillage,

(i)  substitution of conveyor systems for haul trucks and
covering of conveyor systems when conveyed loads are
subject to wind erosion,

(j)  minimizing the area of disturbed land,
(k)  prompt revegetation of regraded lands,
(l)  planting of special windbreak vegetation at critical

points in the permit area,
(m)  control of dust from drilling, using water sprays,

hoods, dust collectors or other controls approved by the
executive secretary.

(n)  restricting the areas to be blasted at any one time,
(o)  reducing the period of time between initially

disturbing the soil and revegetating or other surface
stabilization,

(p)  restricting fugitive dust at spoil and coal transfer and
loading points,

(q)  control of dust from storage piles through use of
enclosures, covers, or stabilization and other equivalent
methods or techniques as approved by the executive
secretary, or

(r)  other techniques as determined necessary by the
executive secretary.

R307-309-11.  Tailings Piles and Ponds.
(1)  Fugitive dust, construction activities, and roadways

associated with tailings piles and ponds are regulated under
the provisions of R307-309-11 and not by R307-309-7, 8, 9,
and 10.

(2)  Any person owning or operating an existing tailings
operation where fugitive dust results from grading,
excavating, depositing, or natural erosion or other causes in
association with such operation shall take steps to minimize
fugitive dust from such activities.  Such controls may include:

(a)  watering,
(b)  chemical stabilization,
(c)  synthetic covers,
(d)  vegetative covers,
(e)  wind breaks,
(f)  minimizing the area of disturbed tailings,
(g)  restricting the speed of vehicles in and around the

tailings operation, or
(h)  other equivalent methods or techniques which may

be approvable by the executive secretary.

KEY:  air pollution, dust, PM10
September 2, 2005 19-2-101
Notice of Continuation June 2, 2010 19-2-104

19-2-109
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R307.  Environmental Quality, Air Quality.
R307-310.  Salt Lake County:  Trading of Emission
Budgets for Transportation Conformity.
R307-310-1.  Purpose.

This rule establishes the procedures that may be used to
trade a portion of the primary PM10 budget when
demonstrating that a transportation plan, transportation
improvement program, or project conforms with the motor
vehicle emission budgets in the Salt Lake County portion of
Section IX, Part A of the State Implementation Plan, "Fine
Particulate Matter (PM10)"

R307-310-2.  Definitions.
The definitions contained in 40 CFR 93.101, effective as

of the date referenced in R307-101-3, are incorporated into
this rule by reference.  The following additional definitions
apply to this rule.

"Budget" means the motor vehicle emission projections
used in the attainment demonstration in the Salt Lake County
portion of Section IX, Part A of the State Implementation
Plan, "Fine Particulate Matter (PM10)."

"NOx" means oxides of nitrogen.
"Primary PM10" means PM10 that is emitted directly by

a source.  Primary PM10 does not include particulate matter
that is formed when gaseous emissions undergo chemical
reactions in the ambient air.

"Transportation Conformity" means a demonstration that
a transportation plan, transportation improvement program, or
project conforms with the emissions budgets in a state
implementation plan, as outlined in 40 CFR, Chapter 1, Part
93, "Determining Conformity of Federal Actions to State or
Federal Implementation Plans."

R307-310-3.  Applicability.
(1)  This rule applies to agencies responsible for

demonstrating transportation conformity with the Salt Lake
County portion of Section IX, Part A of the State
Implementation Plan, "Fine Particulate Matter (PM10)."

(2)  This rule does not apply to emission budgets from
Section IX, Part D.2 of the State Implementation Plan,
"Ozone Maintenance Plan."

(3)  This rule does not apply to emission budgets from
Section IX, Part C.7 of the State Implementation Plan,
"Carbon Monoxide Maintenance Provisions."

R307-310-4.  Trading Between Emission Budgets.
(1)  The agencies responsible for demonstrating

transportation conformity are authorized to supplement the
budget for NOx with a portion of the budget for primary
PM10 for the purpose of demonstrating transportation
conformity for NOx.  The NOx budget shall be supplemented
using the following procedures.

(a)  The metropolitan planning organization shall include
the following information in the transportation conformity
demonstration:

(i)  The budget for primary PM10 and NOx for each
required year of the conformity demonstration, before trading
allowed by this rule has been applied;

(ii)  The portion of the primary PM10 budget that will be
used to supplement the NOx budget, specified in tons per day
using a 1:1 ratio of primary PM10 to NOx, for each required
year of the conformity demonstration;

(iii)  The remainder of the primary PM10 budget that
will be used in the conformity demonstration for primary
PM10, specified in tons per day for each required year of the
conformity demonstration; and

(iv) The budget for primary PM10 and NOx for each
required year of the conformity demonstration after the
trading allowed by this rule has been applied.

(b)  Transportation conformity for NOx shall be
demonstrated using the NOx budget supplemented by a
portion of the primary PM10 budget as described in (a)(ii).
Transportation conformity for primary PM10 shall be
demonstrated using the remainder of the primary PM10
budget described in (a)(iii).

(c)  The primary PM10 budget shall not be
supplemented by using a portion of the NOx budget.

R307-310-5.  Transition Provision.
R307-310, sections 1-4 will remain in effect until the

day that EPA approves the conformity budget in the PM10
maintenance plan adopted by the board on July 6, 2005.

KEY:  air pollution, transportation conformity, PM10
February 8, 2008 19-2-104
Notice of Continuation June 2, 2010
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R311.  Environmental Quality, Environmental Response
and Remediation.
R311-500.  Illegal Drug Operations Site Reporting and
Decontamination Act, Decontamination Specialist
Certification Program.
R311-500-1.  Objective, Scope and Authority.

(a)  Objective.  The Decontamination Specialist
Certification Program is designed to assist in helping ensure
that personnel in charge of decontamination are trained to
perform cleanups and knowledgeable of established
decontamination standards; to develop methods whereby an
applicant can demonstrate competency and obtain
certification to become a Certified Decontamination
Specialist; to protect the public health and the environment;
and to provide for the health and safety of personnel involved
in decontamination activities.

(b)  Scope.  These certification rules apply to individuals
who perform decontamination of property that is on the
contamination list specified in Section 19-6-903(3)(b) of the
Illegal Drug Operations Site Reporting and Decontamination
Act.

(c)  Authority.  Section 19-6-906 directs the Department
of Environmental Quality Solid and Hazardous Waste Control
Board, in consultation with the Department of Health and
local Health Departments, to make rules to establish within
the Division of Environmental Response and Remediation:

(1)  certification standards for any private person, firm,
or entity involved in the decontamination of contaminated
property; and

(2)  a process for revoking the certification of a
Decontamination Specialist who fails to maintain the
certification standards.

R311-500-2.  Definitions.
(a)  Refer to Section 19-6-902 for definitions not found

in this rule.
(b)  For the purposes of the Decontamination Specialist

Certification Program rules:
(1)  "Applicant" means any individual who applies to

become a Certified Decontamination Specialist or applies to
renew the existing certificate.

(2)  "Board" means the Solid and Hazardous Waste
Control Board.

(3)  "Certificate" means a document that evidences
certification.

(4)  "Certification" means approval by the Executive
Secretary or the Board to perform decontamination of
contaminated property under Title 19 Chapter 6, Illegal Drug
Operations Site Reporting and Decontamination Act.

(5)  "Certification Program" means the Division's
process for issuing and revoking the Certification.

(6)  "Confirmation Sampling" means collecting samples
during a preliminary assessment or upon completion of
decontamination activities to confirm that contamination is
below the decontamination standards outlined in R392-600,
Illegal Drug Operations Decontamination Standards.

(7)  "Decontamination" means treatment or removal of
contamination by a decontamination specialist or as otherwise
allowed in the Illegal Drug Operations Site Reporting and
Decontamination Act to reduce concentrations below the
decontamination standards defined in R392-600 and to
remove property from the contamination list specified in
Subsection 19-6-903(3)(b).

(8)  "Department" means the Utah Department of
Environmental Quality.

(9)  "Division" means the Division of Environmental
Response and Remediation.

(10)  "Executive Secretary" means the Executive
Secretary (UST)  of the Solid and Hazardous Waste Control

Board or the Executive Secretary's designated representative.
(11)  "Lapse" in reference to the Certification, means to

terminate automatically.
(12)  "UAPA" means the Utah Administrative

Procedures Act, Title 63 Chapter 46b.

R311-500-3.  Delegation of Powers and Duties to the
Executive Secretary.

(a)  The Executive Secretary is delegated authority by
the Board to administer the Decontamination Specialist
Certification Program established within the Division.

(b)  The Executive Secretary may take any action
necessary or incidental to develop certification standards and
issue or revoke a certificate.  These actions include but are
not limited to:

(1)  Establishing certification standards;
(2)  Establishing and reviewing applications,

certifications, or other data;
(3)  Establishing and conducting testing and training;
(4)  Denying applications;
(5)  Issuing certifications;
(6)  Evaluating compliance with the performance

standards established in Section R311-500-8 through
observations in the field, review of sampling methodologies
and records or other means;

(7)  Renewing certifications;
(8)  Revoking certifications;
(9)  Issuing notices and initial orders;
(10)  Enforcing notices, orders and rules on behalf of the

Board; and
(11)  Requiring a Certified Decontamination Specialist

or applicant to furnish information or records relating to his
or her fitness to be a Certified Decontamination Specialist.

R311-500-4.  Application for Certification.
(a)  Any individual may apply for certification by paying

the applicable fees and by submitting an application to the
Executive Secretary to demonstrate that the applicant:

(1)  meets the eligibility requirements specified in R311-
500-5; and

(2)  will comply with the performance standards
specified in R311-500-8 after receiving a certificate.

(b)  Applications submitted under R311-500-4 shall be
on a form approved by the Executive Secretary and shall be
reviewed by the Executive Secretary to determine if the
applicant is eligible for certification.

R311-500-5.  Eligibility for Certification.
(a)  For initial and renewal certification, an applicant

must:
(1)  Meet Occupational Safety and Health Agency safety

training requirements in accordance with 29 CFR 1910.120
and any other applicable safety training, including refresher
training, as required by federal and state law; and

(2)  Successfully pass a certification examination
developed and administered under the direction of the
Executive Secretary.

(A)  The contents of the initial certification examination
and the renewal certification examination as well as the
percentage of correct answers required to pass the
examinations shall be determined by the Executive Secretary
before the tests are administered.  The Executive Secretary
may offer a less comprehensive renewal certification
examination to those individuals that have completed a
Division sponsored renewal-training course.

(B)  The Executive Secretary shall determine the
frequency and dates of the certification examinations.

(C)  For applicants that fail the initial certification
examination or the renewal certification examination, the
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Executive Secretary may offer one additional examination
within one month of the original test date without requiring
submittal of a new application.  The applicant shall pay a fee
determined by the Executive Secretary to cover the cost of the
additional testing.  Applicants that fail the re-examination
shall wait six months prior to submitting a new application in
accordance with R311-500-4.

R311-500-6.  Certification.
(a)  Initial certification for all certificate holders shall be

effective for a period of two years from the date of issuance,
unless revoked before the expiration date pursuant to R311-
500-9.  Certificates shall be subject to periodic renewal
pursuant to R311-500-7.

R311-500-7.  Renewal.
(a)  A certificate holder may apply for certificate renewal

by successfully completing the following prior to the
expiration date of the current certificate:

(1)  Submitting a completed renewal application on a
form approved by the Executive Secretary within the dates
specified by the Executive Secretary;

(2)  Paying any applicable fees; and
(3)  Passing a certification renewal examination.
(A)  If the Executive Secretary determines that the

applicant meets the eligibility requirements of R311-500-5
and will comply with the performance standards of R311-
500-8, the Executive Secretary shall reissue the certificate to
the applicant.

(B)  If the Executive Secretary determines that the
applicant does not meet the eligibility requirements described
in R311-500-5 or will not comply or has not complied with
the performance standards of R311-500-8, the Executive
Secretary may issue a notice to deny certification in a manner
consistent with R311-500-9.

(b)  Renewal certificates shall be valid for two years and
shall be subject to revocation under R311-500-9.

(c)  Any individual who is not a Certified
Decontamination Specialist on the date the renewal
certification examination is given because the applicant's
certification was revoked or expired prior to completing a
renewal application must successfully meet the application
and eligibility criteria for initial certification as specified in
R311-500-4 and R311-500-5 prior to issuance of a certificate.

R311-500-8.  Performance Standards.
(a)  A Certified Decontamination Specialist performing

decontamination activities at contaminated property:
(1)  shall be certified prior to engaging in any

decontamination activities for the purpose of removing the
contaminated property from the list referenced in Section 19-
6-903(3)(b)  and display the certificate upon request;

(2)  shall report to the local Health Department the
location of any property that is the subject of decontamination
work by the Decontamination Specialist;

(3)  shall file a workplan with the local Health
Department;

(4)  shall perform work in accordance with the workplan;
(5)  shall perform work meeting applicable local, state

and federal laws, including certification and licensing
requirements for performing construction work;

(6)  shall oversee and supervise all decontamination
activities and ensure any person(s) assisting with
decontamination work at contaminated property meets
Occupational Safety and Health Agency safety training
requirements in accordance with 29 CFR 1910.120;

(7)  shall disclose to any person(s) assisting with
decontamination at contaminated property that work is being
performed in a clandestine drug laboratory, inform the

person(s) of the potential risks associated with this type of
environment and ensure that the person(s) wears the
necessary personal protective equipment as established by the
Decontamination Specialist;

(8)  shall make all decisions regarding decontamination
and be the only individual conducting confirmation sampling;

(9)  shall follow scientifically sound and accepted
sampling procedures;

(10)  shall submit a Final Report to the local Health
Department, which includes an affidavit stating that the
property has been decontaminated to the standards outlined in
R392-600;

(11)  shall maintain a current address and phone number
on file with the Division;

(12)  shall not participate in fraudulent, unethical,
deceitful or dishonest activity with respect to performance of
work for which certification is granted; and

(13)  shall not participate in any other activities
regulated under R311-500 without meeting all requirements
of that certification program.

R311-500-9.  Denial of Application and Revocation of
Certification.

(a)  The Executive Secretary may issue a notice denying
an application or an initial order or notice of intent to revoke
a certification.  The initial order or notice shall become final
unless contested as outlined in R311-501.

(b)  Grounds for denial of an application or revocation of
a certification may include any of the following:

(1)  Failure to meet any of the application and eligibility
criteria established in R311-500-4 and R311-500-5;

(2)  Failure to submit a completed application;
(3)  Evidence of past or current criminal activity;
(4)  Demonstrated disregard for the public health, safety

or the environment;
(5)  Misrepresentation or falsification of figures, reports

and/or data submitted to the local Health Department or the
State;

(6)  Cheating on a certification examination;
(7)  Falsely obtaining or altering a certificate;
(8)  Negligence, incompetence or misconduct in the

performance of duties as a Certified Decontamination
Specialist;

(9)  Failure to furnish information or records required by
the Executive Secretary to demonstrate fitness to be a
Certified Decontamination Specialist; or

(10)  Violation of any certification or performance
standard specified in this rule.

R311-500-10.  No Preemption.
(a)  Certification to work as a Certified Decontamination

Specialist does not relieve an individual from any
requirement to obtain additional licenses or certificates in
different specialties to the extent required by other agencies
whose jurisdiction and authority may overlap the
decontamination work.  The Certified Decontamination
Specialist shall obtain the additional licenses or certificates
prior to performing the work for which the additional license
or certificate is required.  The Illegal Drug Operations Site
Reporting and Decontamination Act Decontamination
Specialist Certification Program rules do not preempt or
supercede rules or standards promulgated by other regulatory
programs in the State of Utah.

R311-500-11.  Certified Decontamination Specialist List.
(a)  The Executive Secretary shall maintain a current list

of Certified Decontamination Specialists that shall be made
available to the public upon request.
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KEY:  meth lab contractor certification
October 14, 2005 19-6-901 et seq.
Notice of Continuation June 23, 2010
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R313.  Environmental Quality, Radiation Control.
R313-25.  License Requirements for Land Disposal of
Radioactive Waste - General Provisions.
R313-25-1.  Purpose and Authority.

(1)  The purpose of this rule is to prescribe the
requirements for the issuance of licenses for the land disposal
of wastes received from other persons.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Subsections 19-3-104(4), 19-3-104(8), 19-3-
104(11), and 19-3-104(12).

(3)  The requirements of R313-25 are in addition to, and
not in substitution for, other applicable requirements of these
rules.

R313-25-2.  Definitions.
As used in R313-25, the following definitions apply:
"Active maintenance" means significant activity needed

during the period of institutional control to maintain a
reasonable assurance that the performance objectives in
R313-25-19 and R313-25-20 are met.  Active maintenance
may include the pumping and treatment of water from a
disposal unit, the replacement of a disposal unit cover, or
other episodic or continuous measures.  Active maintenance
does not include custodial activities like repair of fencing,
repair or replacement of monitoring equipment, revegetation,
minor additions to soil cover, minor repair of disposal unit
covers, and general disposal site upkeep.

"Buffer zone" means a portion of the disposal site that is
controlled by the licensee and that lies under the disposal
units and between the disposal units and the boundary of the
site.

"Commencement of construction" means clearing of
land, excavation, or other substantial action that could
adversely affect the environment of a land disposal facility.
The term does not mean disposal site exploration, necessary
roads for disposal site exploration, borings to determine
foundation conditions, or other preconstruction monitoring or
testing to establish background information related to the
suitability of the disposal site or the protection of
environmental values.

"Custodial agency" means an agency of the government
designated to act on behalf of the government owner of the
disposal site.

"Disposal" means the isolation of wastes from the
biosphere by placing them in a land disposal facility.

"Disposal site" means that portion of a land disposal
facility which is used for disposal of waste.  It consists of
disposal units and a buffer zone.

"Disposal unit" means a discrete portion of the disposal
site into which waste is placed for disposal.  For near-surface
disposal, the disposal unit may be a trench.

"Engineered barrier" means a man-made structure or
device intended to improve the land disposal facility's
performance under R313-25.

"Hydrogeologic unit" means a soil or rock unit or zone
that has a distinct influence on the storage or movement of
ground water.

"Inadvertent intruder" means a person who may enter the
disposal site after closure and engage in activities unrelated to
post closure management, such as agriculture, dwelling
construction, or other pursuits which could, by disturbing the
site, expose individuals to radiation.

"Intruder barrier" means a sufficient depth of cover over
the waste that inhibits contact with waste and helps to ensure
that radiation exposures to an inadvertent intruder will meet
the performance objectives set forth in R313-25, or
engineered structures that provide equivalent protection to the
inadvertent intruder.

"Land disposal facility" means the land, buildings and

structures, and equipment which are intended to be used for
the disposal of radioactive waste.

"Monitoring" means observing and making
measurements to provide data to evaluate the performance
and characteristics of the disposal site.

"Near-surface disposal facility" means a land disposal
facility in which waste is disposed of within approximately
the upper 30 meters of the earth's surface.

"Site closure and stabilization" means those actions that
are taken upon completion of operations that prepare the
disposal site for custodial care, and that assure that the
disposal site will remain stable and will not need ongoing
active maintenance.

"Stability" means structural stability.
"Surveillance" means monitoring and observation of the

disposal site to detect needs for maintenance or custodial
care, to observe evidence of intrusion, and to ascertain
compliance with other license and regulatory requirements.

"Treatment" means the stabilization or the reduction in
volume of waste by a chemical or a physical process.

"Waste" means those low-level radioactive wastes as
defined in Section 19-3-102 that are acceptable for disposal in
a land disposal facility.  For the purposes of this definition,
low-level waste has the same meaning as it does in the Low-
Level Radioactive Waste Policy Act, Pub.L. 96-573, 94 Stat.
3347; thus, the term denotes radioactive waste not classified
as high-level radioactive waste, transuranic waste, spent
nuclear fuel, waste does not mean byproduct material as
defined in 42 U.S.C. 2011(e)(2) of the Atomic Energy Act,
uranium or thorium tailings and waste.

R313-25-3.  Pre-licensing Plan Approval Criteria for
Siting of Commercial Radioactive Waste Disposal
Facilities.

(1)  Persons proposing to construct or operate
commercial radioactive waste disposal facilities, including
waste incinerators, shall obtain a plan approval from the
Executive Secretary before applying for a license.  Plans shall
meet the siting criteria and plan approval requirements of
Section R313-25-3.

(2)  The siting criteria and plan approval requirements in
R313-25-3 apply to prelicensing plan approval applications.

(3)  Treatment and disposal facilities, including
commercial radioactive waste incinerators, shall not be
located:

(a)  within or underlain by:
(i)  national, state, and county parks, monuments, and

recreation areas; designated wilderness and wilderness study
areas; wild and scenic river areas;

(ii)  ecologically and scientifically significant natural
areas, including wildlife management areas and habitats for
listed or proposed endangered species as designated by
federal law;

(iii)  100 year floodplains;
(iv)  areas 200 feet distant from Holocene faults;
(v)  underground mines, salt domes and salt beds;
(vi)  dam failure flood areas;
(vii)  areas subject to landslide, mud flow, or other earth

movement, unless adverse impacts can be mitigated;
(viii)  farmlands classified or evaluated as "prime",

"unique", or of "statewide importance" by the U.S.
Department of Agricultural Soil Conservation Service under
the Prime Farmland Protection Act;

(ix)  areas five miles distant from existing permanent
dwellings, residential areas, and other habitable structures,
including schools, churches, and historic structures;

(x)  areas five miles distant from surface waters
including intermittent streams, perennial streams, rivers,
lakes, reservoirs, and wetlands;
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(xi)  areas 1000 feet distant from archeological sites to
which adverse impacts cannot reasonably be mitigated;

(xii)  recharge zones of aquifers containing ground water
which has a total dissolved solids content of less than 10,000
mg/l; or

(xiii)  drinking water source protection areas designated
by the Utah Drinking Water Board;

(b)  in areas:
(i)  above or underlain by aquifers containing ground

water which has a total dissolved solids content of less than
500 mg/l and which aquifers do not exceed state ground water
standards for pollutants;

(ii)  above or underlain by aquifers containing ground
water which has a total dissolved solids content between 3000
and 10,000 mg/l when the distance from the surface to the
ground water is less than 100 ft.;

(iii)  areas of extensive withdrawal of water, mineral or
energy resources.

(iv)  above or underlain by weak and unstable soils,
including soils that lose their ability to support foundations as
a result of hydrocompaction, expansion, or shrinkage;

(v)  above or underlain by karst terrains.
(4)  Commercial radioactive waste disposal facilities

may not be located within a distance to existing drinking
water wells and watersheds for public water supplies of five
years ground water travel time plus 1000 feet.

(5)  The plan approval siting application shall include
hydraulic conductivity and other information necessary to
estimate adequately the ground water travel distance.

(6)  The plan approval siting application shall include the
results of studies adequate to identify the presence of ground
water aquifers in the area of the proposed site and to assess
the quality of the ground water of all aquifers identified in the
area of the proposed site.

(7)  Emergency response and safety.
(a)  The plan approval siting application shall

demonstrate the availability and adequacy of services for on-
site emergencies, including medical and fire response.  The
application shall provide written evidence that the applicant
has coordinated on-site emergency response plans with the
local emergency planning committee (LEPC).

(b)  The plan approval siting application shall include a
comprehensive plan for responding to emergencies at the site.

(c)  The plan approval siting application shall show
proposed routes for transportation of radioactive wastes
within the state.  The plan approval siting application shall
address the transportation means and routes available to
evacuate the population at risk in the event of on-site
accidents, including spills and fires.

(8)  The plan approval siting application shall provide
evidence that if the proposed disposal site is on land not
owned by state or federal government, that arrangements have
been made for assumption of ownership in fee by a state or
federal agency.

(9) Siting Authority.  The Executive Secretary
recognizes that Titles 10 and 17 of the Utah Code give cities
and counties authority for local use planning and zoning.
Nothing in R313-25-3 precludes cities and counties from
establishing additional requirements as provided by
applicable state and federal law.

R313-25-4.  License Required.
(1)  Persons shall not receive, possess, or dispose of

waste at a land disposal facility unless authorized by a license
issued by the Executive Secretary pursuant to R313-25 and
R313-22.

(2)  Persons shall file an application with the Executive
Secretary pursuant to R313-22-32 and obtain a license as
provided in R313-25 before commencement of construction

of a land disposal facility. Failure to comply with this
requirement may be grounds for denial of a license and other
penalties established by law and rules.

R313-25-5.  Content of Application.
In addition to the requirements set forth in R313-22-33,

an application to receive from others, possess, and dispose of
wastes shall consist of general information, specific technical
information, institutional information, and financial
information as set forth in R313-25-6 through R313-25-10.

R313-25-6.  General Information.
The general information shall include the following:
(1)  identity of the applicant including:
(a)  the full name, address, telephone number, and

description of the business or occupation of the applicant;
(b)  if the applicant is a partnership, the names and

addresses of the partners and the principal location where the
partnership does business;

(c)  if the applicant is a corporation or an unincorporated
association;

(i)  the state where it is incorporated or organized and
the principal location where it does business; and

(ii)  the names and addresses of its directors and
principal officers; and

(d)  if the applicant is acting as an agent or
representative of another person in filing the application, the
applicant shall provide, with respect to the other person,
information required under R313-25-6(1).

(2)  Qualifications of the applicant shall include the
following;

(a)  the organizational structure of the applicant, both
offsite and onsite, including a description of lines of authority
and assignments of responsibilities, whether in the form of
administrative directives, contract provisions, or otherwise;

(b)  the technical qualifications, including training and
experience of the applicant and members of the applicant's
staff, to engage in the proposed activities.  Minimum training
and experience requirements for personnel filling key
positions described in R313-25-6(2)(a) shall be provided;

(c)  a description of the applicant's personnel training
program; and

(d)  the plan to maintain an adequate complement of
trained personnel to carry out waste receipt, handling, and
disposal operations in a safe manner.

(3)  A description of:
(a)  the location of the proposed disposal site;
(b)  the general character of the proposed activities;
(c)  the types and quantities of waste to be received,

possessed, and disposed of;
(d)  plans for use of the land disposal facility for

purposes other than disposal of wastes; and
(e)  the proposed facilities and equipment; and
(4)  proposed schedules for construction, receipt of

waste, and first emplacement of waste at the proposed land
disposal facility.

R313-25-7.  Specific Technical Information.
The application shall include certain technical

information.  The following information is needed to
determine whether or not the applicant can meet the
performance objectives and the applicable technical
requirements of R313-25:

(1)  A description of the natural and demographic
disposal site characteristics shall be based on and determined
by disposal site selection and characterization activities.  The
description shall include geologic, geochemical, geotechnical,
hydrologic, ecologic, archaeologic, meteorologic,
climatologic, and biotic features of the disposal site and
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vicinity.
(2)  Descriptions of the design features of the land

disposal facility and of the disposal units for near-surface
disposal shall include those design features related to
infiltration of water; integrity of covers for disposal units;
structural stability of backfill, wastes, and covers; contact of
wastes with standing water; disposal site drainage; disposal
site closure and stabilization; elimination to the extent
practicable of long-term disposal site maintenance;
inadvertent intrusion; occupational exposures; disposal site
monitoring; and adequacy of the size of the buffer zone for
monitoring and potential mitigative measures.

(3)  Descriptions of the principal design criteria and their
relationship to the performance objectives.

(4)  Descriptions of the natural events or phenomena on
which the design is based and their relationship to the
principal design criteria.

(5)  Descriptions of codes and standards which the
applicant has applied to the design, and will apply to
construction of the land disposal facilities.

(6)  Descriptions of the construction and operation of the
land disposal facility.  The description shall include as a
minimum the methods of construction of disposal units; waste
emplacement; the procedures for and areas of waste
segregation; types of intruder barriers; onsite traffic and
drainage systems; survey control program; methods and areas
of waste storage; and methods to control surface water and
ground water access to the wastes.  The description shall also
include a description of the methods to be employed in the
handling and disposal of wastes containing chelating agents
or other non-radiological substances which might affect
meeting the performance objectives of R313-25

(7)  A description of the disposal site closure plan,
including those design features which are intended to
facilitate disposal site closures and to eliminate the need for
active maintenance after closure.

(8)  Identification of the known natural resources at the
disposal site whose exploitation could result in inadvertent
intrusion into the wastes after removal of active institutional
control.

(9)  Descriptions of the kind, amount, classification and
specifications of the radioactive material proposed to be
received, possessed, and disposed of at the land disposal
facility.

(10)  Descriptions of quality assurance programs,
tailored to low-level waste disposal, including audit and
managerial controls, for the determination of natural disposal
site characteristics and for quality control during the design,
construction, operation, and closure of the land disposal
facility and the receipt, handling, and emplacement of waste.

(11)  A description of the radiation safety program for
control and monitoring of radioactive effluents to ensure
compliance with the performance objective in R313-25-19
and monitoring of occupational radiation exposure to ensure
compliance with the requirements of R313-15 and to control
contamination of personnel, vehicles, equipment, buildings,
and the disposal site.  The applicant shall describe procedures,
instrumentation, facilities, and equipment appropriate to both
routine and emergency operations.

(12)  A description of the environmental monitoring
program to provide data and to evaluate potential health and
environmental impacts and the plan for taking corrective
measures if migration is indicated.

(13)  Descriptions of the administrative procedures that
the applicant will apply to control activities at the land
disposal facility.

(14)  A description of the facility electronic
recordkeeping system as required in R313-25-33.

R313-25-8.  Technical Analyses.
(1)  The specific technical information shall also include

the following analyses needed to demonstrate that the
performance objectives of R313-25 will be met:

(a)  Analyses demonstrating that the general population
will be protected from releases of radioactivity shall consider
the pathways of air, soil, ground water, surface water, plant
uptake, and exhumation by burrowing animals.  The analyses
shall clearly identify and differentiate between the roles
performed by the natural disposal site characteristics and
design features in isolating and segregating the wastes.  The
analyses shall clearly demonstrate a reasonable assurance that
the exposures to humans from the release of radioactivity will
not exceed the limits set forth in R313-25-19.

(b)  Analyses of the protection of inadvertent intruders
shall demonstrate a reasonable assurance that the waste
classification and segregation requirements will be met and
that adequate barriers to inadvertent intrusion will be
provided.

(c)  Analysis of the protection of individuals during
operations shall include assessments of expected exposures
due to routine operations and likely accidents during
handling, storage, and disposal of waste.  The analysis shall
provide reasonable assurance that exposures will be
controlled to meet the requirements of R313-15.

(d)  Analyses of the long-term stability of the disposal
site shall be based upon analyses of active natural processes
including erosion, mass wasting, slope failure, settlement of
wastes and backfill, infiltration through covers over disposal
areas and adjacent soils, and surface drainage of the disposal
site. The analyses shall provide reasonable assurance that
there will not be a need for ongoing active maintenance of the
disposal site following closure.

(2)(a)  Any facility that proposes to land dispose of
significant quantities of concentrated depleted uranium (more
than one metric ton in total accumulation) after June 1, 2010,
shall submit for the Executive Secretary's review and
approval a performance assessment that demonstrates that the
performance standards specified in 10 CFR Part 61 and
corresponding provisions of Utah rules will be met for the
total quantities of concentrated depleted uranium and other
wastes, including wastes already disposed of and the
quantities of concentrated depleted uranium the facility now
proposes to dispose.  Any such performance assessment shall
be revised as needed to reflect ongoing guidance and
rulemaking from NRC.  For purposes of this performance
assessment, the compliance period shall be a minimum of
10,000 years.  Additional simulations shall be performed for
the period where peak dose occurs and the results shall be
analyzed qualitatively.

(b)  No facility may dispose of significant quantities of
concentrated depleted uranium prior to the approval by the
Executive Secretary of the performance assessment required
in R313-25-8(2)(a).

(c)  For purposes of this R313-25-8(2) only,
"concentrated depleted uranium" means waste with depleted
uranium concentrations greater than 5 percent by weight.

R313-25-9.  Institutional Information.
The institutional information submitted by the applicant

shall include:
(1)  A certification by the federal or state agency which

owns the disposal site that the agency is prepared to accept
transfer of the license when the provisions of R313-25-16 are
met and will assume responsibility for institutional control
after site closure and for post-closure observation and
maintenance.

(2)  Evidence, if the proposed disposal site is on land not
owned by the federal or a state government, that
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arrangements have been made for assumption of ownership in
fee by the federal or a state agency.

R313-25-10.  Financial Information.
This information shall demonstrate that the applicant is

financially qualified to carry out the activities for which the
license is sought.  The information shall meet other financial
assurance requirements of R313-25.

R313-25-11.  Requirements for Issuance of a License.
A license for the receipt, possession, and disposal of

waste containing radioactive material will be issued by the
Executive Secretary upon finding that:

(1)  the issuance of the license will not constitute an
unreasonable risk to the health and safety of the public;

(2)  the applicant is qualified by reason of training and
experience to carry out the described disposal operations in a
manner that protects health and minimizes danger to life or
property;

(3)  the applicant's proposed disposal site, disposal
design, land disposal facility operations, including equipment,
facilities, and procedures, disposal site closure, and post-
closure institutional control, are adequate to protect the public
health and safety as specified in the performance objectives of
R313-25-19;

(4)  the applicant's proposed disposal site, disposal site
design, land disposal facility operations, including equipment,
facilities, and procedures, disposal site closure, and post-
closure institutional control are adequate to protect the public
health and safety in accordance with the performance
objectives of R313-25-20;

(5)  the applicant's proposed land disposal facility
operations, including equipment, facilities, and procedures,
are adequate to protect the public health and safety in
accordance with R313-15;

(6)  the applicant's proposed disposal site, disposal site
design, land disposal facility operations, disposal site closure,
and post-closure institutional control plans are adequate to
protect the public health and safety in that they will provide
reasonable assurance of the long-term stability of the disposed
waste and the disposal site and will eliminate to the extent
practicable the need for continued maintenance of the
disposal site following closure;

(7)  the applicant's demonstration provides reasonable
assurance that the requirements of R313-25 will be met;

(8)  the applicant's proposal for institutional control
provides reasonable assurance that control will be provided
for the length of time found necessary to ensure the findings
in R313-25-11(3) through (6) and that the institutional control
meets the requirements of R313-25-28.

(9)  the financial or surety arrangements meet the
requirements of R313-25.

R313-25-12.  Conditions of Licenses.
(1)  A license issued under R313-25, or a right

thereunder, may not be transferred, assigned, or disposed of,
either voluntarily or involuntarily, directly or indirectly,
through transfer of control of the license to a person, unless
the Executive Secretary finds, after securing full information,
that the transfer is in accordance with the provisions of the
Radiation Control Act and Rules and gives his consent in
writing in the form of a license amendment.

(2)  The Executive Secretary may require the licensee to
submit written statements under oath.

(3)  The license will be terminated only on the full
implementation of the final closure plan, including post-
closure observation and maintenance, as approved by the
Executive Secretary.

(4)  The licensee shall submit to the provisions of the

Act now or hereafter in effect, and to all findings and orders
of the Executive Secretary.  The terms and conditions of the
license are subject to amendment, revision, or modification,
by reason of amendments to, or by reason of rules, and orders
issued in accordance with the terms of the Act and these
rules.

(5)  Persons licensed by the Executive Secretary
pursuant to R313-25 shall confine possession and use of the
materials to the locations and purposes authorized in the
license.

(6)  The licensee shall not dispose of waste until the
Executive Secretary has inspected the land disposal facility
and has found it to conform with the description, design, and
construction described in the application for a license.

(7)  The Executive Secretary may incorporate, by rule or
order, into licenses at the time of issuance or thereafter,
additional requirements and conditions with respect to the
licensee's receipt, possession, and disposal of waste as the
Executive Secretary deems appropriate or necessary in order
to:

(a)  protect health or to minimize danger to life or
property;

(b)  require reports and the keeping of records, and to
provide for inspections of licensed activities as the Executive
Secretary deems necessary or appropriate to effectuate the
purposes of the Radiation Control Act and Rules.

(8)  The authority to dispose of wastes expires on the
expiration date stated in the license.  An expiration date on a
license applies only to the above ground activities and to the
authority to dispose of waste.  Failure to renew the license
shall not relieve the licensee of responsibility for
implementing site closure, post-closure observation, and
transfer of the license to the site owner.

R313-25-13.  Application for Renewal or Closure.
(1)  An application for renewal or an application for

closure under R313-25-14 shall be filed at least 90 days prior
to license expiration.

(2)  Applications for renewal of a license shall be filed in
accordance with R313-25-5 through 25-10.  Applications for
closure shall be filed in accordance with R313-25-14.
Information contained in previous applications, statements, or
reports filed with the Executive Secretary under the license
may be incorporated by reference if the references are clear
and specific.

(3)  If a licensee has filed an application in proper form
for renewal of a license, the license shall not expire unless
and until the Executive Secretary has taken final action to
deny application for renewal.

(4)  In evaluating an application for license renewal, the
Executive Secretary will apply the criteria set forth in R313-
25-11.

R313-25-14.  Contents of Application for Site Closure and
Stabilization.

(1)  Prior to final closure of the disposal site, or as
otherwise directed by the Executive Secretary, the licensee
shall submit an application to amend the license for closure.
This closure application shall include a final revision and
specific details of the disposal site closure plan included in
the original license application submitted and approved under
R313-25-7(7).  The plan shall include the following:

(a)  additional geologic, hydrologic, or other data
pertinent to the long-term containment of emplaced wastes
obtained during the operational period;

(b)  the results of tests, experiments, or other analyses
relating to backfill of excavated areas, closure and sealing,
waste migration and interaction with emplacement media, or
other tests, experiments, or analyses pertinent to the long-
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term containment of emplaced waste within the disposal site;
(c)  proposed revision of plans for:
(i)  decontamination or dismantlement of surface

facilities;
(ii)  backfilling of excavated areas; or
(iii)  stabilization of the disposal site for post-closure

care.
(d)  Significant new information regarding the

environmental impact of closure activities and long-term
performance of the disposal site.

(2)  Upon review and consideration of an application to
amend the license for closure submitted in accordance with
R313-25-14(1), the Executive Secretary shall issue an
amendment authorizing closure if there is reasonable
assurance that the long-term performance objectives of R313-
25 will be met.

R313-25-15.  Post-Closure Observation and Maintenance.
The licensee shall observe, monitor, and carry out

necessary maintenance and repairs at the disposal site until
the site closure is complete and the license is transferred by
the Executive Secretary in accordance with R313-25-16.  The
licensee shall remain responsible for the disposal site for an
additional five years.  The Executive Secretary may approve
closure plans that provide for shorter or longer time periods of
post-closure observation and maintenance, if sufficient
rationale is developed for the variance.

R313-25-16.  Transfer of License.
Following closure and the period of post-closure

observation and maintenance, the licensee may apply for an
amendment to transfer the license to the disposal site owner.
The license shall be transferred when the Executive Secretary
finds:

(1)  that the disposal site was closed according to the
licensee's approved disposal site closure plan;

(2)  that the licensee has provided reasonable assurance
that the performance objectives of R313-25 have been met;

(3)  that funds for care and records required by R313-25-
33(4) and (5) have been transferred to the disposal site owner;

(4)  that the post-closure monitoring program is
operational and can be implemented by the disposal site
owner; and

(5)  that the Federal or State agency which will assume
responsibility for institutional control of the disposal site is
prepared to assume responsibility and ensure that the
institutional requirements found necessary under R313-25-
11(8) will be met.

R313-25-17.  Termination of License.
(1)  Following the period of institutional control needed

to meet the requirements of R313-25-11, the licensee may
apply for an amendment to terminate the license.

(2)  This application will be reviewed in accordance with
the provisions of R313-22-32.

(3)  A license shall be terminated only when the
Executive Secretary finds:

(a)  that the institutional control requirements of R313-
25-11(8) have been met;

(b)  that additional requirements resulting from new
information developed during the institutional control period
have been met;

(c)  that permanent monuments or markers warning
against intrusion have been installed; and

(d)  that records required by R313-25-33(4) and (5) have
been sent to the party responsible for institutional control of
the disposal site and a copy has been sent to the Executive
Secretary immediately prior to license termination.

R313-25-18.  General Requirement.
Land disposal facilities shall be sited, designed,

operated, closed, and controlled after closure so that
reasonable assurance exists that exposures to individuals do
not exceed the limits stated in R313-25-19 and 25-22.

R313-25-19.  Protection of the General Population from
Releases of Radioactivity.

Concentrations of radioactive material which may be
released to the general environment in ground water, surface
water, air, soil, plants or animals shall not result in an annual
dose exceeding an equivalent of 0.25 mSv (0.025 rem) to the
whole body, 0.75 mSv (0.075 rem) to the thyroid, and 0.25
mSv (0.025 rem) to any other organ of any member of the
public.  No greater than 0.04 mSv (0.004 rem)committed
effective dose equivalent or total effective dose equivalent to
any member of the public shall come from groundwater.
Reasonable efforts should be made to maintain releases of
radioactivity in effluents to the general environment as low as
is reasonably achievable.

R313-25-20.  Protection of Individuals from Inadvertent
Intrusion.

Design, operation, and closure of the land disposal
facility shall ensure protection of any individuals
inadvertently intruding into the disposal site and occupying
the site or contacting the waste after active institutional
controls over the disposal site are removed.

R313-25-21.  Protection of Individuals During Operations.
Operations at the land disposal facility shall be

conducted in compliance with the standards for radiation
protection set out in R313-15 of these rules, except for release
of radioactivity in effluents from the land disposal facility,
which shall be governed by R313-25-19.  Every reasonable
effort should be made to maintain radiation exposures as low
as is reasonably achievable, ALARA.

R313-25-22.  Stability of the Disposal Site After Closure.
The disposal facility shall be sited, designed, used,

operated, and closed to achieve long-term stability of the
disposal site and to eliminate, to the extent practicable, the
need for ongoing active maintenance of the disposal site
following closure so that only surveillance, monitoring, or
minor custodial care are required.

R313-25-23.  Disposal Site Suitability Requirements for
Land Disposal - Near-Surface Disposal.

(1)  The primary emphasis in disposal site suitability is
given to isolation of wastes and to disposal site features that
ensure that the long-term performance objectives are met.

(2)  The disposal site shall be capable of being
characterized, modeled, analyzed and monitored.

(3)  Within the region where the facility is to be located,
a disposal site should be selected so that projected population
growth and future developments are not likely to affect the
ability of the disposal facility to meet the performance
objectives of R313-25.

(4)  Areas shall be avoided having known natural
resources which, if exploited, would result in failure to meet
the performance objectives of R313-25.

(5)  The disposal site shall be generally well drained and
free of areas of flooding or frequent ponding.  Waste disposal
shall not take place in a 100-year flood plain, coastal high-
hazard area or wetland, as defined in Executive Order 11988,
"Floodplain Management Guidelines."

(6)  Upstream drainage areas shall be minimized to
decrease the amount of runoff which could erode or inundate
waste disposal units.
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(7)  The disposal site shall provide sufficient depth to the
water table that ground water intrusion, perennial or
otherwise, into the waste will not occur.  The Executive
Secretary will consider an exception to this requirement to
allow disposal below the water table if it can be conclusively
shown that disposal site characteristics will result in
molecular diffusion being the predominant means of
radionuclide movement and the rate of movement will result
in the performance objectives being met.  In no case will
waste disposal be permitted in the zone of fluctuation of the
water table.

(8)  The hydrogeologic unit used for disposal shall not
discharge ground water to the surface within the disposal site.

(9)  Areas shall be avoided where tectonic processes
such as faulting, folding, seismic activity, vulcanism, or
similar phenomena may occur with such frequency and extent
to significantly affect the ability of the disposal site to meet
the performance objectives of R313-25 or may preclude
defensible modeling and prediction of long-term impacts.

(10)  Areas shall be avoided where surface geologic
processes such as mass wasting, erosion, slumping,
landsliding, or weathering occur with sufficient such
frequency and extent to significantly affect the ability of the
disposal site to meet the performance objectives of R313-25,
or may preclude defensible modeling and prediction of long-
term impacts.

(11)  The disposal site shall not be located where nearby
facilities or activities could adversely impact the ability of the
site to meet the performance objectives of R313-25 or
significantly mask the environmental monitoring program.

R313-25-24.  Disposal Site Design for Near-Surface Land
Disposal.

(1)  Site design features shall be directed toward long-
term isolation and avoidance of the need for continuing active
maintenance after site closure.

(2)  The disposal site design and operation shall be
compatible with the disposal site closure and stabilization
plan and lead to disposal site closure that provides reasonable
assurance that the performance objectives will be met.

(3)  The disposal site shall be designed to complement
and improve, where appropriate, the ability of the disposal
site's natural characteristics to assure that the performance
objectives will be met.

(4)  Covers shall be designed to minimize, to the extent
practicable, water infiltration, to direct percolating or surface
water away from the disposed waste, and to resist degradation
by surface geologic processes and biotic activity.

(5)  Surface features shall direct surface water drainage
away from disposal units at velocities and gradients which
will not result in erosion that will require ongoing active
maintenance in the future.

(6)  The disposal site shall be designed to minimize to
the extent practicable the contact of water with waste during
storage, the contact of standing water with waste during
disposal, and the contact of percolating or standing water with
wastes after disposal.

R313-25-25.  Near Surface Land Disposal Facility
Operation and Disposal Site Closure.

(1)  Wastes designated as Class A pursuant to R313-15-
1008 of these rules shall be segregated from other wastes by
placing them in disposal units which are sufficiently separated
from disposal units for the other waste classes so that any
interaction between Class A wastes and other wastes will not
result in the failure to meet the performance objectives of
R313-25. This segregation is not necessary for Class A wastes
if they meet the stability requirements of R313-15-1008(2)(b).

(2)  Wastes designated as Class C pursuant to R313-15-

1008 shall be disposed of so that the top of the waste is a
minimum of five meters below the top surface of the cover or
shall be disposed of with intruder barriers that are designed to
protect against an inadvertent intrusion for at least 500 years.

(3)  Except as provided in R313-25-1(1), only waste
classified as Class A, B, or C shall be acceptable for near-
surface disposal. Wastes shall be disposed of in accordance
with the requirements of R313-25-25(4) through 11.

(4)  Wastes shall be emplaced in a manner that maintains
the package integrity during emplacement, minimizes the
void spaces between packages, and permits the void spaces to
be filled.

(5)  Void spaces between waste packages shall be filled
with earth or other material to reduce future subsidence
within the fill.

(6)  Waste shall be placed and covered in a manner that
limits the radiation dose rate at the surface of the cover to
levels that at a minimum will permit the licensee to comply
with all provisions of R313-15-105 at the time the license is
transferred pursuant to R313-25-16.

(7)  The boundaries and locations of disposal units shall
be accurately located and mapped by means of a land survey.
Near-surface disposal units shall be marked in such a way
that the boundaries of the units can be easily defined. Three
permanent survey marker control points, referenced to United
States Geological Survey or National Geodetic Survey
control stations, shall be established on the site to facilitate
surveys. The United States Geological Survey or National
Geodetic Survey control stations shall provide horizontal and
vertical controls as checked against United States Geological
Survey or National Geodetic Survey record files.

(8)  A buffer zone of land shall be maintained between
any buried waste and the disposal site boundary and beneath
the disposed waste. The buffer zone shall be of adequate
dimensions to carry out environmental monitoring activities
specified in R313-25-26(4) and take mitigative measures if
needed.

(9)  Closure and stabilization measures as set forth in the
approved site closure plan shall be carried out as the disposal
units are filled and covered.

(10)  Active waste disposal operations shall not have an
adverse effect on completed closure and stabilization
measures.

(11)  Only wastes containing or contaminated with
radioactive material shall be disposed of at the disposal site.

(12)  Proposals for disposal of waste that are not
generally acceptable for near-surface disposal because the
wastes form and disposal methods shall be different and, in
general, more stringent than those specified for Class C
waste, may be submitted to the Executive Secretary for
approval.

R313-25-26.  Environmental Monitoring.
(1) At the time a license application is submitted, the

applicant shall have conducted a preoperational monitoring
program to provide basic environmental data on the disposal
site characteristics.  The applicant shall obtain information
about the ecology, meteorology, climate, hydrology, geology,
geochemistry, and seismology of the disposal site.  For those
characteristics that are subject to seasonal variation, data shall
cover at least a 12-month period.

(2)  During the land disposal facility site construction
and operation, the licensee shall maintain an environmental
monitoring program.  Measurements and observations shall
be made and recorded to provide data to evaluate the
potential health and environmental impacts during both the
construction and the operation of the facility and to enable the
evaluation of long-term effects and need for mitigative
measures.  The monitoring system shall be capable of
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providing early warning of releases of waste from the
disposal site before they leave the site boundary.

(3)  After the disposal site is closed, the licensee
responsible for post-operational surveillance of the disposal
site shall maintain a monitoring system based on the
operating history and the closure and stabilization of the
disposal site.  The monitoring system shall be capable of
providing early warning of releases of waste from the
disposal site before they leave the site boundary.

(4)  The licensee shall have plans for taking corrective
measures if the environmental monitoring program detects
migration of waste which would indicate that the performance
objectives may not be met.

R313-25-27.  Alternative Requirements for Design and
Operations.

The Executive Secretary may, upon request or on his
own initiative, authorize provisions other than those set forth
in R313-25-24 and 25-26 for the segregation and disposal of
waste and for the design and operation of a land disposal
facility on a specific basis, if it finds reasonable assurance of
compliance with the performance objectives of R313-25.

R313-25-28.  Institutional Requirements.
(1)  Land Ownership.  Disposal of waste received from

other persons may be permitted only on land owned in fee by
the Federal or a State government.

(2)  Institutional Control.  The land owner or custodial
agency shall conduct an institutional control program to
physically control access to the disposal site following
transfer of control of the disposal site from the disposal site
operator.  The institutional control program shall also include,
but not be limited to, conducting an environmental
monitoring program at the disposal site, periodic surveillance,
minor custodial care, and other equivalents as determined by
the Executive Secretary, and administration of funds to cover
the costs for these activities.  The period of institutional
controls will be determined by the Executive Secretary, but
institutional controls may not be relied upon for more than
100 years following transfer of control of the disposal site to
the owner.

R313-25-30.  Applicant Qualifications and Assurances.
The applicant shall show that it either possesses the

necessary funds, or has reasonable assurance of obtaining the
necessary funds, or by a combination of the two, to cover the
estimated costs of conducting all licensed activities over the
planned operating life of the project, including costs of
construction and disposal.

R313-25-31.  Funding for Disposal Site Closure and
Stabilization.

(1)  The applicant shall provide assurances prior to the
commencement of operations that sufficient funds will be
available to carry out disposal site closure and stabilization,
including:

(a)  decontamination or dismantlement of land disposal
facility structures, and

(b) closure and stabilization of the disposal site so that
following transfer of the disposal site to the site owner, the
need for ongoing active maintenance is eliminated to the
extent practicable and only minor custodial care, surveillance,
and monitoring are required.  These assurances shall be based
on Executive Secretary approved cost estimates reflecting the
Executive Secretary approved plan for disposal site closure
and stabilization.  The applicant's cost estimates shall take
into account total costs that would be incurred if an
independent contractor were hired to perform the closure and
stabilization work.

(2)  In order to avoid unnecessary duplication and
expense, the Executive Secretary will accept financial
sureties that have been consolidated with earmarked financial
or surety arrangements established to meet requirements of
Federal or other State agencies or local governmental bodies
for decontamination, closure, and stabilization.  The
Executive Secretary will accept these arrangements only if
they are considered adequate to satisfy the requirements of
R313-25-31 and if they clearly identify that the portion of the
surety which covers the closure of the disposal site is clearly
identified and committed for use in accomplishing these
activities.

(3)  The licensee's financial or surety arrangement shall
be submitted annually for review by the Executive Secretary
to assure that sufficient funds will be available for completion
of the closure plan.

(4)  The amount of the licensee's financial or surety
arrangement shall change in accordance with changes in the
predicted costs of closure and stabilization.  Factors affecting
closure and stabilization cost estimates include inflation,
increases in the amount of disturbed land, changes in
engineering plans, closure and stabilization that have already
been accomplished, and other conditions affecting costs.  The
financial or surety arrangement shall be sufficient at all times
to cover the costs of closure and stabilization of the disposal
units that are expected to be used before the next license
renewal.

(5)  The financial or surety arrangement shall be written
for a specified period of time and shall be automatically
renewed unless the person who issues the surety notifies the
Executive Secretary; the beneficiary, the site owner; and the
principal, the licensee, not less than 90 days prior to the
renewal date of its intention not to renew.  In such a situation,
the licensee shall submit a replacement surety within 30 days
after notification of cancellation.  If the licensee fails to
provide a replacement surety acceptable to the Executive
Secretary, the beneficiary may collect on the original surety.

(6)  Proof of forfeiture shall not be necessary to collect
the surety so that, in the event that the licensee could not
provide an acceptable replacement surety within the required
time, the surety shall be automatically collected prior to its
expiration.  The conditions described above shall be clearly
stated on surety instruments.

(7)  Financial or surety arrangements generally
acceptable to the Executive Secretary include surety bonds,
cash deposits, certificates of deposit, deposits of government
securities, escrow accounts, irrevocable letters or lines of
credit, trust funds, and combinations of the above or other
types of arrangements as may be approved by the Executive
Secretary.  Self-insurance, or an arrangement which
essentially constitutes self-insurance, will not satisfy the
surety requirement for private sector applicants.

(8)  The licensee's financial or surety arrangement shall
remain in effect until the closure and stabilization program
has been completed and approved by the Executive Secretary,
and the license has been transferred to the site owner.

R313-25-32.  Financial Assurances for Institutional
Controls.

(1)  Prior to the issuance of the license, the applicant
shall provide for Executive Secretary approval, a binding
arrangement, between the applicant and the disposal site
owner that ensures that sufficient funds will be available to
cover the costs of monitoring and required maintenance
during the institutional control period.  The binding
arrangement shall be reviewed annually by the Executive
Secretary to ensure that changes in inflation, technology, and
disposal facility operations are reflected in the arrangements.

(2)  Subsequent changes to the binding arrangement
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specified in R313-25-32(1) relevant to institutional control
shall be submitted to the Executive Secretary for prior
approval.

R313-25-33.  Maintenance of Records, Reports, and
Transfers.

(1)  Licensees shall maintain records and make reports in
connection with the licensed activities as may be required by
the conditions of the license or by the rules and orders of the
Executive Secretary.

(2)  Records which are required by these rules or by
license conditions shall be maintained for a period specified
by the appropriate rules or by license condition.  If a retention
period is not otherwise specified, these records shall be
maintained and transferred to the officials specified in R313-
25-33(4) as a condition of license termination unless the
Executive Secretary otherwise authorizes their disposition.

(3)  Records which shall be maintained pursuant to
R313-25 may be the original or a reproduced copy or
microfilm if this reproduced copy or microfilm is capable of
producing copy that is clear and legible at the end of the
required retention period.

(4)  Notwithstanding R313-25-33(1) through (3), copies
of records of the location and the quantity of wastes contained
in the disposal site shall be transferred upon license
termination to the chief executive of the nearest municipality,
the chief executive of the county in which the facility is
located, the county zoning board or land development and
planning agency, the State Governor, and other state, local,
and federal governmental agencies as designated by the
Executive Secretary at the time of license termination.

(5)  Following receipt and acceptance of a shipment of
waste, the licensee shall record the date that the shipment is
received at the disposal facility, the date of disposal of the
waste, a traceable shipment manifest number, a description of
any engineered barrier or structural overpack provided for
disposal of the waste, the location of disposal at the disposal
site, the condition of the waste packages as received,
discrepancies between the materials listed on the manifest and
those received, the volume of any pallets, bracing, or other
shipping or onsite generated materials that are contaminated,
and are disposed of as contaminated or suspect materials, and
evidence of leakage or damaged packages or radiation or
contamination levels in excess of limits specified in U.S.
Department of Transportation and Executive Secretary
regulations or rules.  The licensee shall briefly describe
repackaging operations of the waste packages included in the
shipment, plus other information required by the Executive
Secretary as a license condition.

(6)  Licensees authorized to dispose of waste received
from other persons shall file a copy of their financial report or
a certified financial statement annually with the Executive
Secretary in order to update the information base for
determining financial qualifications.

(7)(a)  Licensees authorized to dispose of waste received
from other persons, pursuant to R313-25, shall submit annual
reports to the Executive Secretary.  Reports shall be submitted
by the end of the first calendar quarter of each year for the
preceding year.

(b)  The reports shall include:
(i)  specification of the quantity of each of the principal

contaminants released to unrestricted areas in liquid and in
airborne effluents during the preceding year;

(ii)  the results of the environmental monitoring
program;

(iii)  a summary of licensee disposal unit survey and
maintenance activities;

(iv)  a summary, by waste class, of activities and
quantities of radionuclides disposed of;

(v)  instances in which observed site characteristics were
significantly different from those described in the application
for a license; and

(vi)  other information the Executive Secretary may
require.

(c)  If the quantities of waste released during the
reporting period, monitoring results, or maintenance
performed are significantly different from those predicted, the
report shall cover this specifically.

(8)  In addition to the other requirements in R313-25-33,
the licensee shall store, or have stored, manifest and other
information pertaining to receipt and disposal of radioactive
waste in an electronic recordkeeping system.

(a)  The manifest information that must be electronically
stored is:

(i)  that required in Appendix G of 10 CFR 20.1001 to
20.2402, (2006), which is incorporated into these rules by
reference, with the exception of shipper and carrier telephone
numbers and shipper and consignee certifications; and

(ii)  that information required in R313-25-33(5).
(b)  As specified in facility license conditions, the

licensee shall report the stored information, or subsets of this
information, on a computer-readable medium.

R313-25-34.  Tests on Land Disposal Facilities.
Licensees shall perform, or permit the Executive

Secretary to perform, any tests the Executive Secretary deems
appropriate or necessary for the administration of the rules in
R313-25, including, but not limited to, tests of;

(1)  wastes;
(2)  facilities used for the receipt, storage, treatment,

handling or disposal of wastes;
(3)  radiation detection and monitoring instruments; or
(4)  other equipment and devices used in connection

with the receipt, possession, handling, treatment, storage, or
disposal of waste.

R313-25-35.  Executive Secretary Inspections of Land
Disposal Facilities.

(1)  Licensees shall afford to the Executive Secretary, at
reasonable times, opportunity to inspect waste not yet
disposed of, and the premises, equipment, operations, and
facilities in which wastes are received, possessed, handled,
treated, stored, or disposed of.

(2)  Licensees shall make available to the Executive
Secretary for inspection, upon reasonable notice, records kept
by it pursuant to these rules.  Authorized representatives of
the Executive Secretary may copy and take away copies of,
for the Executive Secretary's use, any records required to be
kept pursuant to R313-25.

KEY:  radiation, radioactive waste disposal, depleted
uranium
June 2, 2010 19-3-104
Notice of Continuation October 5, 2006 19-3-108
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R356.  Governor, Criminal and Juvenile Justice (State
Commission on).
R356-101.  Judicial Nominating Commissions.
R356-101-1.  Definitions.

As used in R356-101:
(1)  "Application period" means the period of time

during which applications for a judicial vacancy may be
submitted and begins with the posting of a notice of vacancy
and ends with the closing period for submitting applications
as identified in the notice of vacancy.  The application period
is part of the recruitment period.

(2)  "CCJJ" means the staff of the Commission on
Criminal and Juvenile Justice.

(3)  "Commission" means the judicial nominating
commission having authority over the judicial vacancy.

(4)  "Commission staff" means the individuals assigned
by the governor to provide staff support to the commission
pursuant to Utah Code Annotated Section 78A-10-203(2) or
78A-10-303(2).

(5)  "Notice of vacancy" means the announcement of a
current or pending judicial vacancy by CCJJ to the public as
provided in R356-101-3.

(6)  "Organizational meeting" means the first meeting of
a commission after the close of the recruitment period.

(7)  "Recruitment period" means the period of time
beginning with the posting of a notice of vacancy and ending
with the completion of all tasks necessary to convene the
commission.  The recruitment period includes the application
period.

R356-101-2.  Recruitment Period.
(1)  CCJJ shall begin the recruitment period for a judicial

vacancy 235 days before the effective date of the judicial
vacancy unless sufficient notice is not given, in which case
CCJJ shall begin the recruitment period within 10 days of
receipt of notice of the judicial vacancy by the governor.

(2)  The application period for a judicial vacancy shall
be a minimum of 30 days.

(3)  The recruitment period for a judicial vacancy shall
be a minimum of 30 days but not more than 90 days unless
fewer than nine applications are received for a judicial
vacancy in which case the recruitment period may be
extended up to an additional 30 days.

R356-101-3.  Notice of Vacancy.
(1)  As part of the recruitment period, CCJJ shall post a

notice of vacancy on its website and shall provide a notice of
vacancy to:

(a)  the Utah State Bar to be distributed to its members;
(b)  members of the media;
(c)  the Administrative Office of the Courts;
(d)  the president of the Utah Senate; and
(e)  other offices and associations as CCJJ determines

appropriate.
(2)  The notice of vacancy shall include:
(a)  the jurisdiction of the court in which the vacancy

occurs;
(b)  the constitutional minimum requirements for judicial

office;
(c)  a brief description of the work of the court;
(d)  the method for obtaining application forms;
(e)  the application deadline; and
(f)  the method for submitting oral or written comments

at a meeting of the commission.

R356-101-4.  Applications.
(1)  Applications for a judicial vacancy shall include:
(a)  an application form established by CCJJ which shall

require applicants to provide:

(i)  education history;
(ii)  work history;
(iii)  evidence of constitutional qualifications;
(iv)  information regarding litigation as a party;
(v)  attorney and judicial references as provided in

R395-101-5; and
(vi)  other information relevant to fitness to serve as a

judge as determined by CCJJ;
(b)  a waiver of the right to review the records in the

nomination and appointment processes;
(c)  a waiver of confidentiality of records which are the

subject of investigation by the commission;
(d)  an authorization for CCJJ to obtain consumer reports

about the applicant; and
(e)  a one paragraph summary of professional

qualifications that will be made available to the public if the
applicant's name is released for public comment prior to
nomination.

(2)  Applicants shall submit:
(a)  an original and eight copies of the complete

application;
(b)  an original and eight copies of the applicant's

resume; and
(c) a check made payable to CCJJ in an amount specified

by CCJJ to cover the cost of a credit check.
(3)  If the applicant has applied for another judicial

position within the prior year, the applicant may satisfy the
application requirements by submitting:

(a)  a letter to CCJJ expressing interest in applying for
the judicial vacancy and in using the previously submitted
application; and

(b)  a check made payable to CCJJ in an amount
specified by CCJJ to cover the cost of a credit check.

(4)  CCJJ shall establish application forms and make the
forms available electronically and in hard copies.

(5)  Applications are considered timely submitted if
CCJJ receives all application materials prior to the
application deadline.  Applications mailed, but not received
by CCJJ, prior to the application deadline are not considered
timely submitted.  Partial applications are not considered
timely submitted.

(6)  Following receipt of applications, CCJJ shall
conduct investigations in the following areas for each
applicant:

(a)  criminal background;
(b)  disciplinary actions taken by the Utah State Bar;
(c)  disciplinary actions taken by the Judicial Conduct

Commission; and
(d)  consumer credit.

R356-101-5.  References.
(1)  Applicants who are engaged in an adversarial

practice shall submit the following types of references as
specified in the application:

(a)  lawyers adverse to the applicant in litigation or
negotiations;

(b)  lawyers with whom the applicant has had a
substantial professional interaction within the previous two
years;

(c)  judges assigned to cases in which the applicant acted
as a lawyer; and

(d)  judges who know the applicant.
(2)  Applicants who are engaged in a non-adversarial

practice and who are not judges shall submit the following
types of references as specified in the application:

(a)  lawyers with whom the applicant has had a
substantial professional interaction within the previous two
years; and

(b)  judges who know the applicant.
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(3)  Applicants who are judges shall submit the
following types of references as specified in the application:

(a)  lawyers with whom the applicant has had a
substantial professional interaction within the previous two
years;

(b)  judges who know the applicant; and
(c)  lawyers who represented parties in cases over which

the applicant presided as judge.
(4)  CCJJ shall select which references will be contacted

and requested to complete a standard reference form
established by CCJJ.

R356-101-6.  Pre-Screening of Applications.
(1)  CCJJ shall review the applications upon the passing

of the application deadline and remove all applications
submitted by applicants who do not meet the constitutional
qualifications.

(2)  CCJJ shall provide to all members of the
commission a list of all applicants identified as not meeting
the constitutional qualifications.

R356-101-7.  Meetings of the Commission.
(1)  The commission shall convene an organizational

meeting within 10 days of the end of the recruitment period.
(2)  During the organizational meeting the commission

shall:
(a)  allow public comment concerning:
(i)  the nominating process;
(ii)  qualifications for judicial office;
(iii)  issues facing the judiciary; and
(iv)  other issues as determined appropriate by the

commission; and
(b)  following public comment, close the meeting to the

public to:
(i)  establish a timeframe for certifying a list of nominees

to the governor;
(ii)  discuss applicants; and
(iii)  discuss conflicts of interest as provided in R356-

101-9.
(3)  The Commission may meet as necessary to certify

the list of nominees to the governor, but shall certify the list
of nominees no later than 45 days after convening the
organizational meeting.

(4)  The chair of the commission presides at all meetings
and ensures that each commissioner has the opportunity to be
a full participant in the commission process.

(5)  The member of the Judicial Council appointed by
the chief justice of the Utah Supreme Court pursuant to Utah
Code Annotated Section 78A-10-202(6) or 78A-10-302(8)
shall be a full participant in discussions of the commission,
but may not vote.

(6)  The commission staff shall:
(a)  ensure that the commission follows the rules

promulgated by CCJJ;
(b)  resolve any questions regarding the rules

promulgated by CCJJ;
(c)  take summary minutes of commission meetings

which shall include:
(i)  the date, time and place of the meeting;
(ii)  a list of the commission members present and a list

of those absent or excused;
(iii) a list of commission staff present;
(iv)  a general description of the decisions made;
(v)  any declarations by commission members of a

relationship, interest or bias concerning any applicant;
(vi)  a record of the total tally of all votes, but not the

vote of individual commission members;
(vii)  written statements submitted to the commission;

and

(viii)  any other matter desired by the commission to be
included; and

(d)  perform other tasks assigned by the commission that
are consistent with governing statutes and rules.

(7)(a) The commission shall determine which applicants
will be invited to interview.

(b)  Each commission member shall have the
opportunity to question applicants during interviews and to
discuss the qualifications of applicants.

(c)  In questioning applicants and discussing the
qualifications of applicants, the chair shall speak last and the
member of the Judicial Council appointed by the chief justice
of the Utah Supreme Court shall speak next to last.

(8)(a)  If a commission member refuses to follow
governing statutes or rules, the commission member is
disqualified from the commission and the governor shall
appoint a replacement.

(b)  The commission staff determines whether a
commission member refuses to follow governing statutes or
rules.

(9)(a)  Following all applicant interviews, commission
members shall determine by confidential ballot which
applicants will be certified to the governor as nominees.

(b)  The Appellate Court Nominating Commission shall
certify a list of seven names to the governor.

(c)  Trial Court Nominating Commissions shall certify a
list of five names to the governor.

(10)(a)  Prior to certifying the list of nominees to the
governor, the commission shall allow public comment on the
nominees for a minimum of 10 days.

(b)  Following the public comment, the commission may
remove an applicant from the list of nominees if:

(i)  the commission receives new information about an
applicant that demonstrates the applicant is unfit to serve as a
judge;

(ii) provides to the applicant being considered for
removal from the list of nominees a copy of any written
comments received during the public comment period about
that applicant;

(iii)  allows the applicant being considered for removal
from the list the opportunity to respond to the information
received during the public comment period; and

(iv)  not less than one fewer than the total number of
commission members at the meeting vote in favor of
removing the applicant from the list of nominees.

(d)  If the commission removes an applicant from the list
of nominees the commission shall select another nominee
from among the interviewed applicants and again allow
public comment on the nominees for a minimum of 10 days.

R356-101-8.  Certifying the List of Nominees.
(1)  After the commission has determined which

applicants to include in the list of nominees, it shall deliver
the list of nominees to the governor, the president of the
Senate and the Office of Legislative Research and General
Counsel by letter from the chair of the commission.

(2)  Commission staff shall deliver to the governor a
copy of the complete application and all related documents
for each nominee.

(3)(a)  If a nominee withdraws before the governor has
made an appointment, the commission may, at the request of
the governor, nominate a replacement if it can do so before
the expiration of the commission's original 45-day deadline.

(b)  Unless time permits, the commission does not need
to publish the name of the replacement nominee for public
comment.

R356-101-9.  Conflicts of Interest.
(1)  Commission members shall disclose during the
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organizational meeting the existence and nature of a
relationship with an applicant that may impact the
commission member's ability to fairly and impartially
evaluate the applicant or any other applicant.

(2)(a)  A commission member who believes they have a
relationship with an applicant that will impact their ability to
fairly and impartially evaluate an applicant shall recuse
themself from the nominating process.

(b)  If a commission member discloses a relationship
with an applicant and does not recuse themself from the
nominating process, the commission may, by majority vote,
disqualify the commission member from participation if the
commission believes the relationship will impact the
commission member's ability to fairly and impartially
evaluate an applicant.

(c)  A commission member who has recused themself or
been disqualified by the commission may rejoin the
nominating process if:

(i)  the applicant with whom the commission member
has a relationship is no longer being considered by the
commission; and

(ii)  the commission decides, by majority vote, to allow
the commission member to participate.

(3)  A commission member who is related to an
applicant within the third degree shall be disqualified from
the nominating process.

R356-101-10.  Evaluation Criteria.
In addition to criteria established by the Utah

Constitution and the Utah Code Annotated, commission
members shall during the nomination process consider the
applicants':

(1)  integrity;
(2)  legal knowledge and ability;
(3)  professional experience;
(4)  judicial temperament;
(5)  work ethic;
(6)  financial responsibility;
(7)  public service;
(8)  ability to perform the work of a judge; and
(9)  impartiality.

R356-101-11.  Confidentiality.
(1)  All applications and related documents for a judicial

vacancy, names of applicants and all discussions during
commission meetings are confidential.

(2)(a)  Except as provided in R356-101-8(2) and in this
Subsection (2) or as otherwise required by law, commission
members and commission staff shall not disclose the details
of applications or the details of commission discussions to
any person other than commission members or commission
staff.

(b)  Commission members may disclose the names of
applicants only as necessary to make inquiries regarding the
qualifications of applicants.

(3)(a)  Commission members shall return all applications
and related documents to commission staff at the conclusion
of the nomination process.

(b)  Notes taken by a commission member are not
returned to commission staff.

(c)  Commission staff shall retain one copy of the
application materials in accordance with an approved
retention schedule and shall destroy other copies of the
application materials.

(4)  Commission staff shall destroy all ballots used
during the nomination process.

R356-101-12.  Notice that a Judge is Removed or Intends
to Resign or Retire.

The Administrative Office of the Courts shall
immediately notify the governor and CCJJ if it learns that a
state judge:

(1)  has submitted formal notice of intent to retire;
(2)  has submitted formal notice of intent to resign;
(3)  has been removed from office: or
(4)  has otherwise vacated the judicial office.

KEY:  judicial nominating commissions, judges
July 1, 2010 78A-10-103(1)
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R359.  Governor, Economic Development, Pete Suazo
Utah Athletic Commission.
R359-1.  Pete Suazo Utah Athletic Commission Act Rule.
R359-1-101.  Title.

This Rule is known as the "Pete Suazo Utah Athletic
Commission Act Rule."

R359-1-102.  Definitions.
In addition to the definitions in Title 63C, Chapter 11,

the following definitions are adopted for the purpose of this
Rule:

(1)  "Boxing" means the sport of attack and defense
using the fist, covered by an approved boxing glove.

(2)  "Designated Commission member" means a member
of the Commission designated as supervisor for a contest and
responsible for the conduct of a contest, as assisted by other
Commission members, Commission personnel, and others, as
necessary and requested by the designated Commission
member.

(3)  "Drug" means a controlled substance, as defined in
Title 58, Chapter 37, Utah Controlled Substances Act, or
alcohol.

(4)  "Elimination Tournament" means a contest
involving unarmed combat in which contestants compete in a
series of matches until not more than one contestant remains
in any weight category.

(5)  "Mandatory count of eight" means a required count
of eight that is given by the referee of a boxing contest to a
contestant who has been knocked down.

(6)  "Unprofessional conduct" is as defined in Subsection
63C-11-302(25), and is defined further to include the
following:

(a)  as a promoter, failing to promptly inform the
Commission of all matters relating to the contest;

(b)  as a promoter, substituting a contestant in the 24
hours immediately preceding the scheduled contest without
approval of the Commission;

(c)  violating the rules for conduct of contests;
(d)  testing positive for drugs or alcohol in a random

body fluid screen before or after participation in any contest;
(e)  testing positive for HIV;
(f)  failing or refusing to comply with a valid order of the

Commission or a representative of the Commission; and
(g)  for a promoter and a contestant, entering into a

secret contract that contradicts the terms of the contract(s)
filed with the Commission.

(7)  A "training facility" is a location where ongoing,
scheduled training of unarmed combat contestants is held.

R359-1-201.  Authority - Purpose.
The Commission adopts this Rule under the authority of

Subsection 63C-11-304(1)(b), to enable the Commission to
administer Title 63C, Chapter 11, of the Utah Code.

R359-1-202.  Scope and Organization.
Pursuant to Title 63C, Chapter 11, general provisions

codified in Sections R359-1-101 through R359-1-512 apply to
all contests or exhibitions of "unarmed combat," as that term
is defined in Subsection 63C-11-302(23).  The provisions of
Sections R359-1-601 through R359-1-623 shall apply only to
contests of boxing, as defined in Subsection R359-1-102(1).
The provisions of Sections R359-1-701 through R359-1-702
shall apply only to elimination tournaments, as defined in
R359-1-102(4).  The provisions of Section R359-1-801 shall
apply only to martial arts contest and exhibitions.  The
provisions of Section 859-1-901 shall apply only to "White-
Collar Contests".  The provisions of Sections R359-1-1001
through R359-1-1004 shall apply only to grants for amateur
boxing.

R359-1-301.  Qualifications for Licensure.
(1)  In accordance with Section 63C-11-308, a license is

required for a person to act as or to represent that the person
is a promoter, timekeeper, manager, contestant, second,
referee, or judge.

(2)  A licensed amateur MMA contestant shall not
compete against a professional unarmed combat contestant, or
receive a purse and/or other remuneration (other than for
reimbursement for reasonable travel expenses, consistent with
IRS guidelines).

(3)  A licensed manager shall not hold a license as a
referee or judge.

(4)  A promoter shall not hold a license as a referee,
judge, or contestant.

R359-1-302.  Licensing - Procedure.
In accordance with the authority granted in Section 63C-

11-309, the expiration date for licenses issued by the
Commission shall be one year from the date of issuance.

R359-1-401.  Designation of Adjudicative Proceedings.
(1)  Formal Adjudicative Proceedings.  The following

proceedings before the Commission are designated as formal
adjudicative proceedings:

(a)  any action to revoke, suspend, restrict, place on
probation or enter a reprimand as to a license;

(b)  approval or denial of applications for renewal of a
license;

(c)  any proceedings conducted subsequent to the
issuance of a cease and desist order; and

(d)  the withholding of a purse by the Commission
pursuant to Subsection 63C-11-321(3).

(2)  Informal Adjudicative Proceedings.  The following
proceedings before the Commission are designated as
informal adjudicative proceedings:

(a)  approval or denial of applications for initial
licensure;

(b)  approval or denial of applications for reinstatement
of a license; and

(c)  protests against the results of a match.
(3)  Any other adjudicative proceeding before the

Commission not specifically listed in Subsections (1) and (2)
above, is designated as an informal adjudicative proceeding.

R359-1-402.  Adjudicative Proceedings in General.
(1)  The procedures for formal adjudicative proceedings

are set forth in Sections 63-46b-6 through 63-46b-10; and this
Rule.

(2)  The procedures for informal adjudicative
proceedings are set forth in Section 63-46b-5; and this Rule.

(3)  No evidentiary hearings shall be held in informal
adjudicative proceedings before the Commission with the
exception of protests against the results of a match in which
an evidentiary hearing is permissible if timely requested.
Any request for a hearing with respect to a protest of match
results shall comply with the requirements of Section R359-1-
404.

(4)  Unless otherwise specified by the Commission, an
administrative law judge shall be designated as the presiding
officer to conduct any hearings in adjudicative proceedings
before the Commission and thus rule on evidentiary issues
and matters of law or procedure.

(5)  The Commission shall be designated as the sole
presiding officer in any adjudicative proceeding where no
evidentiary hearing is conducted.  The Commission shall be
designated as the presiding officer to serve as the fact finder
at evidentiary hearings.

(6)  A majority vote of the Commission shall constitute
its decision.  Orders of the Commission shall be issued in
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accordance with Section 63-46b-10 for formal adjudicative
proceedings, Subsection 63-46b-5(1)(i) for informal
adjudicative proceedings, and shall be signed by the Director
or, in his or her absence, by the Chair of the Commission.

R359-1-403.  Additional Procedures for Immediate
License Suspension.

(1)  In accordance with Subsection 63C-11-310(7), the
designated Commission member may issue an order
immediately suspending the license of a licensee upon a
finding that the licensee presents an immediate and significant
danger to the licensee, other licensees, or the public.

(2)  The suspension shall be at such time and for such
period as the Commission believes is necessary to protect the
health, safety, and welfare of the licensee, other licensees, or
the public.

(3)  A licensee whose license has been immediately
suspended may, within 30 days after the decision of the
designated Commission member, challenge the suspension by
submitting a written request for a hearing.  The Commission
shall convene the hearing as soon as is reasonably practical
but not later than 20 days from the receipt of the written
request, unless the Commission and the party requesting the
hearing agree to conduct the hearing at a later date.

R359-1-404.  Evidentiary Hearings in Informal
Adjudicative Proceedings.

(1)  A request for an evidentiary hearing in an informal
adjudicative proceeding shall be submitted in writing no later
than 20 days following the issuance of the Commission's
notice of agency action if the proceeding was initiated by the
Commission, or together with the request for agency action, if
the proceeding was not initiated by the Commission, in
accordance with the requirements set forth in the Utah
Administrative Procedures Act, Title 63, Chapter 46b.

(2)  Unless otherwise agreed upon by the parties, no
evidentiary hearing shall be held in an informal adjudicative
proceeding unless timely notice of the hearing has been
served upon the parties as required by Subsection 63-46b-
5(1)(d).  Timely notice means service of a Notice of Hearing
upon all parties no later than ten days prior to any scheduled
evidentiary hearing.

(3)  Parties shall be permitted to testify, present
evidence, and comment on the issues at an evidentiary
hearing in an informal adjudicative proceeding.

R359-1-405.  Reconsideration and Judicial Review.
Agency review is not available as to any order or

decision entered by the Commission.  However, any person
aggrieved by an adverse determination by the Commission
may either seek reconsideration of the order pursuant to
Section 63-46b-13 of the Utah Administrative Procedures Act
or seek judicial review of the order pursuant to Sections 63-
46b-14 through 63-46b-17.

R359-1-501.  Promoter's Responsibilities in Arranging a
Contest.

(1)  Before a licensed promoter may hold a contest or
single contest as part of a single promotion, the promoter
shall file with the Commission an application for a permit to
hold the contest not less than 15 days before the date of the
proposed contest, or not less than seven days for televised
contests.

(2)  The application shall include the date, time, and
place of the contest as well as information concerning the on-
site emergency facilities, personnel, and transportation.

(3)  The permit application must be accompanied by a
contest registration fee determined by the Department under
Section 63-38-32.

(4)  Before a permit to hold a contest is granted, the
promoter shall post a surety bond with the Commission in the
amount of $10,000.

(5)  Prior to the scheduled time of the contest, the
promoter shall have available for inspection the completed
physical facilities which will be used directly or indirectly for
the contest. The designated Commission member shall
inspect the facilities in the presence of the promoter or the
promoter's authorized representative, and all deficiencies
cited upon inspection shall be corrected before the contest.

(6)  A promoter shall be responsible for verifying the
identity, ring record, and suspensions of each contestant. A
promoter shall be held responsible for the accuracy of the
names and records of each of the participating contestants in
all publicity or promotional material.

(7)  A promoter shall be held responsible for a contest in
which one of the contestants is disproportionately outclassed.

(8)  Before a contest begins, the promoter shall give the
designated Commission member the money for payment of
contestants, referees, judges, and the attending physician. The
designated Commission member shall pay each contestant,
referee, judge, and physician in the presence of one witness.

(9)  A promoter shall be not under the influence of
alcohol or controlled substances during the contest and until
all purses to the contestants and all applicable fees are paid to
the commission, officials and ringside physician.

(10)  At the time of an unarmed combat contest weigh-
in, the promoter of a contest shall provide primary insurance
coverage for each uninsured contestant and secondary
insurance for each insured contestant in the amount of
$10,000 for each licensed contestant to provide medical,
surgical and hospital care for licensed contestants who are
injured while engaged in a contest or exhibition:

(a)  The term of the insurance coverage must not require
the contestant to pay a deductible for the medical, surgical or
hospital care for injuries he sustains while engaged in a
contest of exhibition.

(b)  If a licensed contestant pays for the medical,
surgical or hospital care, the insurance proceeds must be paid
to the contestant or his beneficiaries as reimbursement for the
payment.

(c)  The promoter should also have life insurance
coverage of $10,000 for each contestant in case of death.

(11)  In addition to the payment of any other fees and
money due under this part, the promoter shall pay the
following event fees:

(a)(i)  $100 for a contest or event occurring in a venue of
fewer than 200 attendees;

(ii)  $200 for a contest or event occurring in a venue of
at least 200 attendees but fewer than 500 attendees;

(iii)  $300 for a contest or event occurring in a venue of
at least 500 attendees but fewer than 1,000 attendees;

(iv)  $400 for a contest or event occurring in a venue of
at least 1,000 attendees but fewer than 3,000 attendees;

(v)  $600 for a contest or event occurring in a venue of at
least 3,000 attendees but fewer than 5,000 attendees;

(vi)  $1000 for a contest or event occurring in a venue of
at least 5,000 attendees but fewer than 10,000 attendees; or

(viii)  $2000 for a contest or event occurring in a venue
of at least 10,000 attendees; and

(b)  3% of the first $500,000, and one percent of the next
$1,000,000, of the total gross receipts from the sale, lease, or
other exploitation of broadcasting, television, and motion
picture rights for any contest or exhibition thereof, without
any deductions for commissions, brokerage fees, distribution
fees, advertising, contestants' purses or any other expenses or
charges, except in no case shall the fee be more than $25,000.

(c)  the applicable fees assessed by the Association of
Boxing Commission designated official record keeper.
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(d)  the commission may exempt from the payment of all
or part of the assessed fees under this section for a special
contest or exhibition based on factors which include:

(i)  a showcase event promoting a greater interest in
contests in the state;

(ii)  attraction of the optimum number of spectators;
(iii)  costs of promoting and producing the contest or

exhibition;
(iv)  ticket pricing;
(v)  committed promotions and advertising of the contest

or exhibition;
(vi)  rankings and quality of the contestants; and
(vii)  committed television and other media coverage of

the contest or exhibition.
(viii) contribution to a 501(c)(3) charitable organization.

R359-1-502.  Ringside Equipment.
(1)  Each promoter shall provide all of the following:
(a)  a sufficient number of buckets for use by the

contestants;
(b)  stools for use by the seconds;
(c)  rubber gloves for use by the referees, seconds,

ringside physicians, and Commission representatives;
(d)  a stretcher, which shall be available near the ring and

near the ringside physician;
(e)  a portable resuscitator with oxygen;
(f)  an ambulance with attendants on site at all times

when contestants are competing.  Arrangements shall be made
for a replacement ambulance if the first ambulance is required
to transport a contestant for medical treatment.  The location
of the ambulance and the arrangements for the substitute
ambulance service shall be communicated to the physician;

(g)  seats at ringside for the assigned officials;
(h)  seats at ringside for the designated Commission

member;
(i)  scales for weigh-ins, which the Commission shall

require to be certified;
(j)  a gong;
(k)  a public address system;
(l)  a separate dressing room for each sex, if contestants

of both sexes are participating;
(m)  a separate room for physical examinations;
(n)  a separate dressing room shall be provided for

officials, unless the physical arrangements of the contest site
make an additional dressing room impossible;

(o)  adequate security personnel; and
(p)  sufficient bout sheets for ring officials and the

designated Commission member.
(2)  A promoter shall only hold contests in facilities that

conform to the laws, ordinances, and regulations regulating
the city, town, or village where the bouts are situated.

(3)  Restrooms shall not be used as dressing rooms and
for physical examinations and weigh-ins.

R359-1-503.  Contracts.
(1)  Pursuant to Section 63C-11-320, a copy of the

contract between a promoter and a contestant shall be filed
with the Commission before a contest begins.  The contract
that is filed with the Commission shall embody all
agreements between the parties.

(2)  A contestant's manager may sign a contract on
behalf of the contestant.  If a contestant does not have a
licensed manager, the contestant shall sign the contract.

(3)  A contestant shall use his own legal name to sign a
contract.  However, a contestant who is licensed under
another name may sign the contract using his licensed name if
the contestant's legal name appears in the body of the contract
as the name under which the contestant is legally known.

(4)  The contract between a promoter and a contestant

shall be for the use of the contestant's skills in a contest and
shall not require the contestant to sell tickets in order to be
paid for his services.

R359-1-504.  Complimentary Tickets.
(1)  Limitation on issuance, calculation of price, and

service charge for payment to contestant working on
percentage basis.

(a)  A promoter may not issue complimentary tickets for
more than 4 percent of the seats in the house without the
Commission's written authorization.  The Commission shall
not consider complimentary tickets which it authorizes under
this Section to constitute part of the total gross receipts from
admission fees for the purposes of calculating the license fee
prescribed in Subsection 63C-11-311(1).

(b)  If complimentary tickets are issued for more than 4
percent of the seats in the house, each contestant who is
working on a percentage basis shall be paid a percentage of
the normal price of all complimentary tickets in excess of 4
percent of the seats in the house, unless the contract between
the contestant and the promoter provides otherwise and
stipulates the number of complimentary tickets which will be
issued.  In addition, if a service fee is charged for
complimentary tickets, the contestant is entitled to be paid a
percentage of that service fee, less any deduction for federal
taxes and fees.

(c)  Pursuant to Subsection 63C-11-311(3)(a) a promoter
shall file, within 10 days after the contest, a report indicating
how many complimentary tickets the promoter issued and the
value of those tickets.

(2)  Complimentary ticket and tickets at reduced rate,
persons entitled or allowed to receive such tickets, duties of
promoter, disciplinary action, fees and taxes.

(a)  Each promoter shall provide tickets without charge
to the following persons who shall not be liable for the
payment of any fees for those tickets:

(i)  the Commission members, Director and
representatives;

(ii)  principals and seconds who are engaged in a contest
or exhibition which is part of the program of unarmed
combat; and

(iii)  holders of lifetime passes issued by the
Commission.

(b)  Each promoter may provide tickets without charge
or at a reduced rate to the following persons who shall be
liable for payment of applicable fees on the reduced amount
paid, unless the person is a journalist, police officer or
fireman as provided in this Subsection:

(i)  Any of the promoter's employees, and if the
promoter is a corporation, to a director or officer who is
regularly employed or engaged in promoting programs of
unarmed combat, regardless of whether the director or
officer's duties require admission to the particular program
and regardless of whether the director or officer is on duty at
the time of that program;

(ii)  Employees of the Commission;
(iii)  A journalist who is performing a journalist's duties;

and
(iv)  A fireman or police officer that is performing the

duties of a fireman or police officer.
(c)  Each promoter shall perform the following duties in

relation to the issuance of complimentary tickets or those
issued at a reduced price:

(i)  Each ticket issued to a journalist shall be clearly
marked "PRESS."  No more tickets may be issued to
journalists than will permit comfortable seating in the press
area;

(ii)  Seating at the press tables or in the press area must
be limited to journalists who are actually covering the contest
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or exhibition and to other persons designated by the
Commission;

(iii)  A list of passes issued to journalists shall be
submitted to the Commission prior to the contest or
exhibition;

(iv)  Only one ticket may be sold at a reduced price to
any manager, second, contestant or other person licensed by
the Commission;

(v)  Any credential issued by the promoter which allows
an admission to the program without a ticket, shall be
approved in advance by a member of the Commission or the
Director.  Request for the issuance of such credentials shall be
made at least 5 hours before the first contest or exhibition of
the program.

(d)  Admission of any person who does not hold a ticket
or who is not specifically exempted pursuant to this Section is
grounds for suspension or revocation of the promoter's license
or for the assessment of a penalty.

(e)  The Commission shall collect all fees and taxes due
on any ticket that is not specifically exempt pursuant to this
Section, and for any person who is admitted without a ticket
in violation of this Section.

(3)  Reservation of area for use by Commission.  For
every program of unarmed combat, the promoter of the
program shall reserve seats at ringside for use by the
designated Commission member and Commission
representatives.

R359-1-505.  Physical Examination - Physician.
(1)  Not less than one hour before a contest, each

contestant shall be given a medical examination by a
physician who is appointed by the designated Commission
member.  The examination shall include a detailed medical
history and a physical examination of all of the following:

(a)  eyes;
(b)  teeth;
(c)  jaw;
(d)  neck;
(e)  chest;
(f)  ears;
(g)  nose;
(h)  throat;
(i)  skin;
(j)  scalp;
(k)  head;
(l)  abdomen;
(m)  cardiopulmonary status;
(n)  neurological, musculature, and skeletal systems;
(o)  pelvis; and
(p)  the presence of controlled substances in the body.
(2)  If after the examination the physician determines

that a contestant is unfit for competition, the physician shall
notify the Commission of this determination, and the
Commission shall prohibit the contestant from competing.

(3)  The physician shall provide a written certification of
those contestants who are in good physical condition to
compete.

(4)  Before a bout, a female contestant shall provide the
ringside physician with the results of a pregnancy test
performed on the contestant within the previous 14 days.  If
the results of the pregnancy test are positive, the physician
shall notify the Commission, and the Commission shall
prohibit the contestant from competing.

(5)  A female contestant with breast implants shall be
denied a license.

(6)  A contestant who has had cardiac surgery shall not
be issued a license unless he is certified as fit to compete by a
cardiovascular surgeon.

(7)  A contest shall not begin until a physician and an

attended ambulance are present.  The physician shall not
leave until the decision in the final contest has been
announced and all injured contestants have been attended to.

(8)  The contest shall not begin until the physician is
seated at ringside.  The physician shall remain at that location
for the entire fight, unless it is necessary for the physician to
attend to a contestant.

R359-1-506.  Drug Tests.
In accordance with Section 63C-11-317, the following

shall apply to drug testing:
(1)  The administration of or use of any:
(a)  Alcohol;
(b)  Stimulant; or
(c)  Drug or injection that has not been approved by the

Commission, including, but not limited to, the drugs or
injections listed R359-1-506 (2), in any part of the body,
either before or during a contest or exhibition, to or by any
unarmed combatant, is prohibited.

(2)  The following types of drugs, injections or
stimulants are prohibited pursuant to R359-1-506 (1):

(a)  Afrinol or any other product that is pharmaceutically
similar to Afrinol.

(b)  Co-Tylenol or any other product that is
pharmaceutically similar to Co-Tylenol.

(c)  A product containing an antihistamine and a
decongestant.

(d)  A decongestant other than a decongestant listed in
R359-1-506 (4).

(e)  Any over-the-counter drug for colds, coughs or
sinuses other than those drugs listed in R359-1-506 (4). This
paragraph includes, but is not limited to, Ephedrine,
Phenylpropanolamine, and Mahuang and derivatives of
Mahuang.

(f)  Any drug identified on the 2008 edition of the
Prohibited List published by the World Anti-Doping Agency,
which is hereby incorporated by reference.  The 2008 edition
of the Prohibited List may be obtained, free of charge, at
www.wada-ama.org.

(3)  The following types of drugs or injections are not
prohibited pursuant to R359-1-506 (1), but their use is
discouraged by the Commission:

(a)  Aspirin and products containing aspirin.
(b)  Nonsteroidal anti-inflammatories.
(4)  The following types of drugs or injections are

accepted by the Commission:
(a)  Antacids, such as Maalox.
(b)  Antibiotics, antifungals or antivirals that have been

prescribed by a physician.
(c)  Antidiarrheals, such as Imodium, Kaopectate or

Pepto-Bismol.
(d)  Antihistamines for colds or allergies, such as

Bromphen, Brompheniramine, Chlorpheniramine Maleate,
Chlor-Trimeton, Dimetane, Hismal, PBZ, Seldane, Tavist-1
or Teldrin.

(e)  Antinauseants, such as Dramamine or Tigan.
(f)  Antipyretics, such as Tylenol.
(g)  Antitussives, such as Robitussin, if the antitussive

does not contain codeine.
(h)  Antiulcer products, such as Carafate, Pepcid,

Reglan, Tagamet or Zantac.
(i)  Asthma products in aerosol form, such as Brethine,

Metaproterenol (Alupent) or Salbutamol (Albuterol, Proventil
or Ventolin).

(j)  Asthma products in oral form, such as
Aminophylline, Cromolyn, Nasalide or Vanceril.

(k)  Ear products, such as Auralgan, Cerumenex,
Cortisporin, Debrox or Vosol.

(l)  Hemorrhoid products, such as Anusol-HC,
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Preparation H or Nupercainal.
(m)  Laxatives, such as Correctol, Doxidan, Dulcolax,

Efferyllium, Ex-Lax, Metamucil, Modane or Milk of
Magnesia.

(n)  Nasal products, such as AYR Saline, HuMist Saline,
Ocean or Salinex.

(o)  The following decongestants:
(i)  Afrin;
(ii)  Oxymetazoline HCL Nasal Spray; or
(iii)  Any other decongestant that is pharmaceutically

similar to a decongestant listed in R359-1-506 (1)or (2).
(5)  At the request of the Commission, the designated

Commission member, or the ringside physician, a contestant
or assigned official shall submit to a test of body fluids to
determine the presence of drugs.  A contestant must give an
adequate sample or it will deem to be a denial.  The promoter
shall be responsible for any costs of testing.

(6)  If the test results in a finding of the presence of a
drug or if the contestant or assigned official is unable or
unwilling to provide a sample of body fluids for such a test,
the Commission may take one or more of the following
actions:

(a)  immediately suspend the contestant's or assigned
official's license in accordance with Section R359-1-403;

(b)  stop the contest in accordance with Subsection 63C-
11-316(2);

(c)  initiate other appropriate licensure action in
accordance with Section 63C-11-310; or

(d)  withhold the contestant's purse in accordance with
Subsection 63C-11-321.

(7)  A contestant who is disciplined pursuant to the
provisions of this Rule and who was the winner of a contest
shall be disqualified and the decision of the contest shall be
changed to "no contest."

(8)  Unless the commission licensing an event requires
otherwise, a contestant who tests positive for illegal drugs
shall be penalized as follows:

(a)  First offense - 180 day suspension.
(b)  Second offense - 1 year suspension, and mandatory

completion of a supervisory treatment program approved by
the commission that licensed the event.

(c)  Third offense - 2 year suspension, and mandatory
completion of a supervisory treatment program approved by
the commission that licensed the event.

R359-1-507.  HIV Testing.
In accordance with Section 63C-11-317, contestants

shall produce evidence of a clear test for HIV as a condition
to participation in a contest as follows:

(1)  All contestants shall provide evidence in the form of
a competent laboratory examination certificate verifying that
the contestant is HIV negative at the time of the weigh-in.

(2)  The examination certificate shall certify that the HIV
test was completed within 180 days prior to the contest.

(3)  Any contestant whose HIV test is positive shall be
prohibited from participating in a contest.

R359-1-508. Hepatitis B Surface Antigen (HBsAg) and
Hepatitis C Virus (HCV) Antibody Testing.

In accordance with Section 63C-11-317(d), contestants
shall produce evidence of a negative test for HBsAg and HCV
antibody as a condition to participation in a contest as
follows:

(1)  All contestants shall provide evidence in the form of
a competent laboratory examination certificate verifying that
the contestant is negative at the time of the weigh-in.

(2)  The examination certificate shall certify that the
HBsAg and HCV antibody testing was completed within one
year prior to the contest.  However, the period of test validity

may be reduced by the vote of the majority of the commission
to protect the health and welfare of the contestants and public.

(3)  Any contestant whose HBV or HCV result is
positive shall be prohibited from participating in a contest.

(4)  In lieu of a negative HBsAg test result, a contestant
may present laboratory testing evidence of immunity against
Hepatitis B virus based on a positive hepatitis B surface
antibody (anti-HBs) test result or of having received the
complete hepatitis B vaccine series as recommended by the
Advisory Committee on Immunization Practices.

R359-1-509.  Contestant Use or Administration of Any
Substance.

(1)  The use or administration of drugs, stimulants, or
non-prescription preparations by or to a contestant during a
contest is prohibited, except as provided by this Rule.

(2)  The giving of substances other than water to a
contestant during the course of the contest is prohibited.

(3)  The discretional use of petroleum jelly may be
allowed, as determined by the referee.

(4)  The discretional use of coagulants, adrenalin 1/1000,
avetine, and thrombin, as approved by the Commission, may
be allowed between rounds to stop the bleeding of minor cuts
and lacerations sustained by a contestant.  The use of monsel
solution, silver nitrate, "new skin," flex collodion, or
substances having an iron base is prohibited, and the use of
any such substance by a contestant is cause for immediate
disqualification.

(5)  The ringside physician shall monitor the use and
application of any foreign substances administered to a
contestant before or during a contest and shall confiscate any
suspicious foreign substance for possible laboratory analysis,
the results of which shall be forwarded to the Commission.

R359-1-510.  Weighing-In.
(1)  Unless otherwise approved by the Commission for a

specific contest, the weigh-in shall occur not less than six nor
more than 24 hours before the start of a contest. The
designated Commission member or authorized Commission
representative(s), shall weigh-in each contestant in the
presence of other contestants.

(2)  Contestants shall be licensed at the time they are
weighed-in.

(3)  Only those contestants who have been previously
approved for the contest shall be permitted to weigh-in.

(4)  Each contestant must weigh in the presence of his
opponent, a representative of the commission and an official
representing the promoter, on scales approved by the
commission at any place designed by the commission.

(5)  The contestant must have all weights stripped from
his body before he is weighed in, but may wear shorts.
Female contestants are permitted to wear a singlet and/or
sports bra for modesty.

(6)  The commission may require contestants to be
weighted more than once for any cause deemed sufficient by
the commission.

(7)  A contestant who fails to make the weight agreed
upon in his bout agreement forfeits:

(a)  Twenty five percent of his purse if no lesser amount
is set by the commission's representative: or

(b)  A lesser amount set by the secretary and approved
by the commission, unless the weight difference is 1 pound or
less.

R359-1-511.  Announcer.
(1)  At the beginning of a contest, the announcer shall

announce that the contest is under the auspices of the
Commission.

(2)  The announcer shall announce the names of the
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referee, judges, and timekeeper when the competitions are
about to begin, and shall also announce the changes made in
officials as the contest progresses.

(3)  The announcer shall announce the names of all
contestants, their weight, professional record, their city and
state of residence, and country of origin if not a citizen.

R359-1-512.  Timekeepers.
(1)  A timekeeper shall indicate the beginning and end of

each round by the gong.
(2)  A timekeeper shall possess a whistle and a

stopwatch.
(3)  Ten seconds before the beginning of each round, the

timekeeper shall warn the contestants of the time by blowing
a whistle.

(4)  If a contest terminates before the scheduled limit of
rounds, the timekeeper shall inform the announcer of the
exact duration of the contest.

(5)  The timekeeper shall keep track of and record the
exact amount of time that any contestant remains on the
canvas.

R359-1-513.  Stopping a Contest.
In accordance with Subsections 63C-11-316(2) and 63C-

11-302(14)(b), authority for stopping a contest is defined,
clarified or established as follows.

(1)  The referee may stop a contest to ensure the integrity
of a contest or to protect the health, safety, or welfare of a
contestant or the public for any one or more of the following
reasons:

(a)  injuries, cuts, or other physical or mental conditions
that would endanger the health, safety, or welfare of a
contestant if the contestant were to continue with the
competition.

(b)  one-sided nature of the contest;
(c)  refusal or inability of a contestant to reasonably

compete; and
(d)  refusal or inability of a contestant to comply with the

rules of the contest.
(2)  If a referee stops a contest, the referee shall

disqualify the contestant, where appropriate, and recommend
to the designated Commission member that the purse of that
professional contestant be withheld pending an impoundment
decision in accordance with Section 63C-11-321.

(3)  The designated Commission member may stop a
contest at any stage in the contest when there is a significant
question with respect to the contest, the contestant, or any
other licensee associated with the contest, and determine
whether the purse should be withheld pursuant to Section
63C-11-321.

R359-1-601.  Boxing - Contest Weights and Classes.
(1)  Boxing weights and classes are established as

follows:
(a)  Strawweight:  up to 105 lbs. (47.627 kgs.)
(b)  Light-Flyweight: over 105 to 108 lbs. (47.627 to

48.988 kgs.)
(c)  Flyweight: over 108 to 112 lbs. (48.988 to 50.802

kgs.)
(d)  Super Flyweight: over 112 to 115 lbs. (50.802 to

52.163 kgs.)
(e)  Bantamweight: over 115 to 118 lbs. (52.163 to

53.524 kgs.)
(f)  Super Bantamweight: over 118 to 122 lbs. (53.524 to

55.338 kgs.)
(g)  Featherweight: over 122 to 126 lbs. (55.338 to

57.153 kgs.)
(h)  Super Featherweight: over 126 to 130 lbs. (57.153 to

58.967 kgs.)

(i)  Lightweight: over 130 to 135 lbs. (58.967 to 61.235
kgs.)

(j)  Super Lightweight: over 135 to 140 lbs. (61.235 to
63.503 kgs.)

(k)  Welterweight: over 140 to 147 lbs. (63.503 to
66.678 kgs.)

(l)  Super Welterweight: over 147 to 154 lbs. (66.678 to
69.853 kgs.)

(m)  Middleweight: over 154 to 160 lbs. (69.853 to
72.574 kgs.)

(n)  Super Middleweight: over 160 to 168 lbs. (72.574 to
76.204 kgs.)

(o)  Light-heavyweight: over 168 to 175 lbs. (76.204 to
79.378 kgs.)

(p)  Cruiserweight: over 175 to 200 lbs. (79.378 to 90.80
kgs.)

(q)  Heavyweight: all over 200 lbs. (90.80 kgs.)
(2)  A contestant shall not fight another contestant who

is outside of the contestant's weight classification unless prior
approval is given by the Commission.

(3)  A contestant who has contracted to box in a given
weight class shall not be permitted to compete if he or she
exceeds that weight class at the weigh-in, unless the contract
provides for the opposing contestant to agree to the weight
differential.  If the weigh-in is held the day before the contest
and if the opposing contestant does not agree or the contract
does not provide for a weight exception, the contestant may
have two hours to attempt to lose not more than three pounds
in order to be reweighed.

(4)  The Commission shall not allow a contest in which
the contestants are not fairly matched.  In determining if
contestants are fairly matched, the Commission shall consider
all of the following factors with respect to the contestant:

(a)  the win-loss record of the contestants;
(b)  the weight differential;
(c)  the caliber of opponents;
(d)  each contestant's number of fights; and
(e)  previous suspensions or disciplinary actions.

R359-1-602.  Boxing - Number of Rounds in a Bout.
(1)  A contest bout shall consist of not less than four and

not more than twelve scheduled rounds.  Three minutes of
boxing shall constitute a round for men's boxing, and two
minutes shall constitute a round for women's boxing.  There
shall be a rest period of one minute between the rounds.

(2)  A promoter shall contract with a sufficient number
of contestants to provide a program consisting of at least 30
and not more than 56 scheduled rounds of boxing, unless
otherwise approved by the Commission.

R359-1-603.  Boxing - Ring Dimensions and Construction.
(1)  The ring shall be square, and the sides shall not be

less than 16 feet nor more than 22 feet.  The ring floor shall
extend not less than 18 inches beyond the ropes.  The ring
floor shall be padded with a base not less than 5/8 of an inch
of ensolite or another similar closed-cell foam.  The padding
shall extend beyond the ring ropes and over the edge of the
platform, and shall be covered with canvas, duck, or a similar
material that is tightly stretched and laced securely in place.

(2)  The ring floor platform shall not be more than four
feet above the floor of the building, and shall have two sets of
suitable stairs for the use of contestants, with an extra set of
suitable stairs to be used for any other activities that may
occur between rounds.  Ring posts shall be made of metal and
shall be not less than three nor more than four inches in
diameter, extending a minimum of 58 inches above the ring
floor.  Ring posts shall be at least 18 inches away from the
ropes.

(3)  The ring shall not have less than four ring ropes
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which can be tightened and which are not less than one inch
in diameter.  The ring ropes shall be wrapped in a soft
material.  The turnbuckles shall be covered with a protective
padding.  The ring ropes shall have two spacer ties on each
side of the ring to secure the ring ropes.  The lower ring rope
shall be 18 inches above the ring floor.  The ring shall have
corner pads in each corner.

R359-1-604.  Boxing - Gloves.
(1)  A boxing contestant's gloves shall be examined

before a contest by the referee and the designated
Commission member.  If gloves are found to be broken or
unclean or if the padding is found to be misplaced or lumpy,
they shall be changed before the contest begins.

(2)  A promoter shall be required to have on hand an
extra set of gloves that are to be used if a contestant's gloves
are broken or damaged during the course of a contest.

(3)  Gloves for a main event may be put on in the ring
after the referee has inspected the bandaged hands of both
contestants.

(4)  During a contest, male contestants shall wear gloves
weighing not less than eight ounces each if the contestant
weighs 154 1bs. (69.853 kgs.) or less.  Contestants who weigh
more than 154 1bs. (69.853 kgs.) shall wear gloves weighing
ten ounces each.  Female contestants' gloves shall be ten-
ounce gloves.  The designated Commission member shall
have complete discretion to approve or deny the model and
style of the gloves before the contest.

(5)  The laces shall be tied on the outside of the back of
the wrist of the gloves and shall be secured.  The tips of the
laces shall be removed.

R359-1-605.  Boxing - Bandage Specification.
(1)  Except as agreed to by the managers of the

contestants opposing each other in a contest, a contestant's
bandage for each hand shall consist of soft gauze not more
than 20 yards long and not more than two inches wide.  The
gauze shall be held in place by not more than eight feet of
adhesive tape not more than one and one-half inches wide.
The adhesive tape must be white or a light color.

(2)  Bandages shall be adjusted in the dressing room
under the supervision of the designated Commission member.

(3)  The use of water or any other substance other than
medical tape on the bandages is prohibited.

(4)  The bandages and adhesive tape may not extend to
the knuckles, and must remain at least three-fourths of an inch
away from the knuckles when the hand is clenched to make a
fist.

R359-1-606.  Boxing - Mouthpieces.
A round shall not begin until the contestant's form-fitted

protective mouthpiece is in place.  If, during a round, the
mouthpiece falls out of the contestant's mouth, the referee
shall, as soon as practicable, stop the bout and escort the
contestant to his corner.  The mouthpiece shall be rinsed out
and replaced in the contestant's mouth and the contest shall
continue.  If the referee determines that the contestant
intentionally spit the mouthpiece out, the referee may direct
the judges to deduct points from the contestant's score for the
round.

R359-1-607.  Boxing - Contest Officials.
(1)  The officials for each boxing contest shall consist of

not less than the following:
(a)  one referee;
(b)  three judges;
(c)  one timekeeper; and
(d)  one physician licensed in good standing in Utah.
(2)  A licensed referee, judge, or timekeeper shall not

officiate at a contest that is not conducted under the authority
or supervision of the designated Commission member.

(3)  A referee or judge shall not participate or accept an
assignment to officiate when that assignment may tend to
impair the referee's or judge's independence of judgment or
action in the performance of the referee's or judge's duties.

(4)  A judge shall be seated midway between the ring
posts of the ring, but not on the same side as another judge,
and shall have an unimpaired view of the ring.

(5)  A referee shall not be assigned to officiate more than
32 scheduled rounds in one day, except when substituting for
another referee who is incapacitated.

(6)  A referee shall not wear jewelry that might cause
injury to the contestants.  Glasses, if worn, shall be protective
athletic glasses or goggles with plastic lenses and a secure
elastic band around the back of the head.

(7)  Referees, seconds working in the corners, the
designated Commission member, and physicians may wear
rubber gloves in the performance of their duties.

(8)  No official shall be under the influence of alcohol or
controlled substances while performing the official's duties.

R359-1-608.  Boxing - Contact During Contests.
(1)  Beginning one minute before the first round begins,

only the referee, boxing contestants, and the chief second
may be in the ring.  The referee shall clear the ring of all
other individuals.

(2)  Once a contest has begun, only the referee,
contestants, seconds, judges, Commission representatives,
physician, the announcer and the announcer's assistants shall
be allowed in the ring.

(3)  At any time before, during or after a contest, the
referee may order that the ring and technical area be cleared
of any individual not authorized to be present in those areas.

(4)  The referee, on his own initiative, or at the request
of the designated Commission member, may stop a bout at
any time if individuals refuse to clear the ring and technical
area, dispute a decision by an official, or seek to encourage
spectators to object to a decision either verbally, physically,
or by engaging in disruptive conduct.  If the individual
involved in disruptive conduct or encouraging disruptive
conduct is the manager or second of a contestant, the referee
may disqualify the contestant or order the deduction of points
from that contestant's score.  If the conduct occurred after the
decision was announced, the Commission may change the
decision, declare no contest, or pursue disciplinary action
against any licensed individual involved in the disruptive
conduct.

R359-1-609.  Boxing - Referees.
(1)  The chief official of a boxing contest shall be the

referee.  The referee shall decide all questions arising in the
ring during a contest that are not specifically addressed in this
Rule.

(2)  The referee shall, before each contest begins,
determine the name and location of the physician assigned to
officiate at the contest and each contestant's chief second.

(3)  At the beginning of each contest, the referee shall
summon the contestants and their chief seconds together for
final instructions.  After receiving the instructions, the
contestants shall shake hands and retire to their respective
corners.

(4)  Where difficulties arise concerning language, the
referee shall make sure that the contestant understands the
final instructions through an interpreter and shall use suitable
gestures and signs during the contest.

(5)  No individual other than the contestants, the referee,
and the physician when summoned by the referee, may enter
the ring or the apron of the ring during the progress of a
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round.
(6)  If a contestant's manager or second steps into the

ring or onto the apron of the ring during a round, the fight
shall be halted and the referee may eject the manager or
second from the ringside working area.  If the manager or
second steps into the ring or onto the apron a second time
during the contest, the fight may be stopped and the decision
may be awarded to the contestant's opponent due to
disqualification.

(7)  A referee shall inspect a contestant's body to
determine whether a foreign substance has been applied.

R359-1-610.  Boxing - Stalling or Faking.
(1)  A referee shall warn a contestant if the referee

believes the contestant is stalling or faking.  If after proper
warning, the referee determines the contestant is continuing to
stall or pull his punches, the referee shall stop the bout at the
end of the round.

(2)  A referee may consult the judges as to whether or
not the contestant is stalling or faking and shall abide by a
majority decision of the judges.

(3)  If the referee determines that either or both
contestants are stalling or faking, or if a contestant refuses to
fight, the referee shall terminate the contest and announce a
no contest.

(4)  A contestant who, in the opinion of the referee,
intentionally falls down without being struck shall be
immediately examined by a physician.  After conferring with
the physician, the referee may disqualify the contestant.

R359-1-611.  Boxing - Injuries and Cuts.
(1)  When an injury or cut is produced by a fair blow and

because of the severity of the blow the contest cannot
continue, the injured boxing contestant shall be declared the
loser by technical knockout.

(2)  If a contestant intentionally fouls his opponent and
an injury or cut is produced, and due to the severity of the
injury the contestant cannot continue, the contestant who
commits the foul shall be declared the loser by
disqualification.

(3)  If a contestant receives an intentional butt or foul
and the contest can continue, the referee shall penalize the
contestant who commits the foul by deducting two points.
The referee shall notify the judges that the injury or cut has
been produced by an intentional unfair blow so that if in the
subsequent rounds the same injury or cut becomes so severe
that the contest has to be suspended, the decision will be
awarded as follows:

(a)  a technical draw if the injured contestant is behind
on points or even on a majority of scorecards; and

(b)  a technical decision to the injured contestant if the
injured contestant is ahead on points on a majority of the
scorecards.

(4)  If a contestant injures himself trying to foul his
opponent, the referee shall not take any action in his favor,
and the injury shall be considered as produced by a fair blow
from his opponent.

(5)  If a contestant is fouled accidentally during a contest
and can continue, the referee shall stop the action to inform
the judges and acknowledge the accidental foul.  If in
subsequent rounds, as a result of legal blows, the accidental
foul injury worsens and the contestant cannot continue, the
referee shall stop the contest and declare a technical decision
with the winner being the contestant who is ahead on points
on a majority of the scorecards.  The judges shall score partial
rounds.  If a contestant is accidentally fouled in a contest and
due to the severity of the injury the contestant cannot
continue, the referee shall rule as follows:

(a)  if the injury occurs before the completion of four

rounds, declare the contest a technical draw; or
(b)  if the injury occurs after the completion of four

rounds, declare that the winner is the contestant who has a
lead in points on a majority of the scorecards before the round
of injury.  The judges shall score partial rounds.

(6)  If in the opinion of the referee, a contestant has
suffered a dangerous cut or injury, or other physical or mental
condition, the referee may stop the bout temporarily to
summon the physician.  If the physician recommends that the
contest should not continue, the referee shall order the contest
to be terminated.

(7)  A fight shall not be terminated because of a low
blow.  The referee may give a contestant not more than five
minutes if the referee believes a foul has been committed.
Each contestant shall be instructed to return to his or her
respective corner by the referee.  The contestants may sit in
their respective corners with their mouthpiece removed.
After removing their contestant's mouthpiece, the seconds
must return to their seats.  The seconds may not coach,
administer water, or in any other way attend to their
contestant, except to replace the mouthpiece when the round
is ready to resume.

(8)  If a contestant is knocked down or given a standing
mandatory count of eight or a combination of either occurs
three times in one round, the contest shall be stopped and a
technical knockout shall be awarded to the opponent.  The
physician shall immediately enter the ring and examine the
losing contestant.

(9)  A physician shall immediately examine and
administer aid to a contestant who is knocked out or injured.

(10)  When a contestant is knocked out or rendered
incapacitated, the referee or second shall not handle the
contestant, except for the removal of a mouthpiece, unless
directed by the physician to do so.

(11)  A contestant shall not refuse to be examined by a
physician.

(12)  A contestant who has been knocked out shall not
leave the site of the contest until one hour has elapsed from
the time of the examination or until released by the physician.

(13)  A physician shall file a written report with the
Commission on each contestant who has been knocked out or
injured.

R359-1-612.  Boxing - Knockouts.
(1)  A boxing contestant who is knocked down shall take

a minimum mandatory count of eight.
(2)  If a boxing contestant is dazed by a blow and, in the

referee's opinion, is unable to defend himself, the referee shall
give a standing mandatory count of eight or stop the contest.
If on the count of eight the boxing contestant, in the referee's
opinion, is unable to continue, the referee may count him out
on his feet or stop the contest on the count of eight.

(3)  In the event of a knockdown, the timekeeper shall
immediately start the count loud enough to be heard by the
referee, who, after waving the opponent to the farthest neutral
corner, shall pick up the count from the timekeeper and
proceed from there.  The referee shall stop the count if the
opponent fails to remain in the corner.  The count shall be
resumed when the opponent has returned to the corner.

(4)  The timekeeper shall signal the count to the referee.
(5)  If the boxing contestant taking the count is still

down when the referee calls the count of ten, the referee shall
wave both arms to indicate that the boxing contestant has
been knocked out.  The referee shall summon the physician
and shall then raise the opponent's hand as the winner.  The
referee's count is the official count.

(6)  If at the end of a round a boxing contestant is down
and the referee is in the process of counting, the gong
indicating the end of the round shall not be sounded.  The
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gong shall only be sounded when the referee gives the
command to box indicating the continuation of the bout.

(7)  In the final round, the timekeeper's gong shall
terminate the fight.

(8)  A technical knockout decision shall be awarded to
the opponent if a boxing contestant is unable or refuses to
continue when the gong sounds to begin the next round.  The
decision shall be awarded in the round started by the gong.

(9)  The referee and timekeeper shall resume their count
at the point it was suspended if a boxing contestant arises
before the count of ten is reached and falls down again
immediately without being struck.

(10)  If both boxing contestants go down at the same
time, counting will be continued as long as one of them is still
down or until the referee or the ringside physician determines
that one or both of the boxing contestants needs immediate
medical attention.  If both boxing contestants remain down
until the count of ten, the bout will be stopped and the
decision will be scored as a double knockout.

R359-1-613.  Boxing - Procedure After Knockout or
Contestant Sustaining Damaging Head Blows.

(1)  A boxing contestant who has lost by a technical
knockout shall not fight again for a period of 30 calendar days
or until the contestant has submitted to a medical
examination.  The Commission may require such physical
exams as necessary.

(2)  A ringside physician shall examine a boxing
contestant who has been knocked out in a contest or a
contestant whose fight has been stopped by the referee
because the contestant received hard blows to the head that
made him defenseless or incapable of continuing immediately
after the knockout or stoppage.  The ringside physician may
order post-fight neurological examinations, which may
include computerized axial tomography (CAT) scans or
magnetic resonance imaging (MRI) to be performed on the
contestant immediately after the contestant leaves the location
of the contest.  Post-fight neurological examination results
shall be forwarded to the Commission by the ringside
physician as soon as possible.

(3)  A report that records the amount of punishment a
fighter absorbed shall be submitted to the Commission by the
ringside physician within 24 hours of the end of the fight.

(4)  A ringside physician may require any boxing
contestant who has sustained a severe injury or knockout in a
bout to be thoroughly examined by a physician within 24
hours of the bout.  The physician shall submit his findings to
the Commission.  Upon the physician's recommendation, the
Commission may prohibit the contestant from boxing until
the contestant is fully recovered and may extend any such
suspension imposed.

(5)  All medical reports that are submitted to the
Commission relative to a physical examination or the
condition of a boxing contestant shall be confidential and
shall be open for examination only by the Commission and
the licensed contestant upon the contestant's request to
examine the records or upon the order of a court of competent
jurisdiction.

(6)  A boxing contestant who has been knocked out or
who received excessive hard blows to the head that made him
defenseless or incapable of continuing shall not be permitted
to take part in competitive or noncompetitive boxing for a
period of not less than 60 days.  Noncompetitive boxing shall
include any contact training in the gymnasium.  It shall be the
responsibility of the boxing contestant's manager and seconds
to assure that the contestant complies with the provisions of
this Rule.  Violation of this Rule could result in the indefinite
suspension of the contestant and the contestant's manager or
second.

(7)  A contestant may not resume boxing after any
period of rest prescribed in Subsections R359-1-613(1) and
(6), unless following a neurological examination, a physician
certifies the contestant as fit to take part in competitive
boxing.  A boxing contestant who fails to secure an
examination prior to resuming boxing shall be automatically
suspended until the results of the examination have been
received by the Commission and the contestant is certified by
a physician as fit to compete.

(8)  A boxing contestant who has lost six consecutive
fights shall be prohibited from boxing again until the
Commission has reviewed the results of the six fights or the
contestant has submitted to a medical examination by a
physician.

(9)  A boxing contestant who has suffered a detached
retina shall be automatically suspended and shall not be
reinstated until the contestant has submitted to a medical
examination by an ophthalmologist and the Commission has
reviewed the results of the examination.

(10)  A boxing contestant who is prohibited from boxing
in other states or jurisdictions due to medical reasons shall be
prohibited from boxing in accordance with this Rule.  The
Commission shall consider the boxing contestant's entire
professional record regardless of the state or country in which
the contestant's fights occurred.

(11)  A boxing contestant or the contestant's manager
shall report any change in the contestant's medical condition
which may affect the contestant's ability to fight safely.  The
Commission may, at any time, require current medical
information on any contestant.

R359-1-614.  Boxing - Waiting Periods.
(1)  The number of days that shall elapse before a boxing

contestant who has competed anywhere in a bout may
participate in another bout shall be as follows:

TABLE

     Length of Bout               Required Interval
 (In scheduled Rounds)               (In Days)
            4                            3
            5-9                          5
           10-12                         7

R359-1-615.  Boxing - Fouls.
(1)  A referee may disqualify or penalize a boxing

contestant by deducting one or more points from a round for
the following fouls:

(a)  holding an opponent or deliberately maintaining a
clinch;

(b)  hitting with the head, shoulder, elbow, wrist, inside
or butt of the hand, or the knee.

(c)  hitting or gouging with an open glove;
(d)  wrestling, spinning or roughing at the ropes;
(e)  causing an opponent to fall through the ropes by

means other than a legal blow;
(f)  gripping at the ropes when avoiding or throwing

punches;
(g)  intentionally striking at a part of the body that is

over the kidneys;
(h)  using a rabbit punch or hitting an opponent at the

base of the opponent's skull;
(i)  hitting on the break or after the gong has sounded;
(j)  hitting an opponent who is down or rising after being

down;
(k)  hitting below the belt line;
(l)  holding an opponent with one hand and hitting with

the other;
(m)  purposely going down without being hit or to avoid

a blow;
(n)  using abusive language in the ring;
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(o)  un-sportsmanlike conduct on the part of the boxing
contestant or a second whether before, during, or after a
round;

(p)  intentionally spitting out a mouthpiece;
(q)  any backhand blow; or
(r)  biting.

R359-1-616.  Boxing - Penalties for Fouling.
(1)  A referee who penalizes a boxing contestant

pursuant to this Rule shall notify the judges at the time of the
infraction to deduct one or more points from their scorecards.

(2)  A boxing contestant committing a deliberate foul, in
addition to the deduction of one or more points, may be
subject to disciplinary action by the Commission.

(3)  A judge shall not deduct points unless instructed to
do so by the referee.

(4)  The designated Commission member shall file a
complaint with the Commission against a boxing contestant
disqualified on a foul.  The Commission shall withhold the
purse until the complaint is resolved.

R359-1-617.  Boxing - Contestant Outside the Ring Ropes.
(1)  A boxing contestant who has been knocked,

wrestled, pushed, or has fallen through the ropes during a
contest shall not be helped back into the ring, nor shall the
contestant be hindered in any way by anyone when trying to
reenter the ring.

(2)  When one boxing contestant has fallen through the
ropes, the other contestant shall retire to the farthest neutral
corner and stay there until ordered to continue the contest by
the referee.

(3)  The referee shall determine if the boxing contestant
has fallen through the ropes as a result of a legal blow or
otherwise.  If the referee determines that the boxing
contestant fell through the ropes as a result of a legal blow, he
shall warn the contestant that the contestant must immediately
return to the ring.  If the contestant fails to immediately return
to the ring following the warning by the referee, the referee
shall begin the count that shall be loud enough to be heard by
the contestant.

(4)  If the boxing contestant enters the ring before the
count of ten, the contest shall be resumed.

(5)  If the boxing contestant fails to enter the ring before
the count of ten, the contestant shall be considered knocked
out.

(6)  When a contestant has accidentally slipped or fallen
through the ropes, the contestant shall have 20 seconds to
return to the ring.

R359-1-618.  Boxing - Scoring.
(1)  Officials who score a boxing contest shall use the

10-point must system.
(2)  For the purpose of this Rule, the "10-point must

system" means the winner of each round received ten points
as determined by clean hitting, effective aggressiveness,
defense, and ring generalship.  The loser of the round shall
receive less than ten points.  If the round is even, each boxing
contestant shall receive not less than ten points.  No fraction
of points may be given.

(3)  Officials who score the contest shall mark their cards
in ink or in indelible pencil at the end of each round.

(4)  Officials who score the contest shall sign their
scorecards.

(5)  When a contest is scored on the individual score
sheets for each round, the referee shall, at the end of each
round, collect the score sheet for the round from each judge
and shall give the score sheets to the designated Commission
member for computation.

(6)  Referees and judges shall be discreet at all times and

shall not discuss their decisions with anyone during a contest.
(7)  A decision that is rendered at the termination of a

boxing contest shall not be changed without a hearing, unless
it is determined that the computation of the scorecards of the
referee and judges shows a clerical or mathematical error
giving the decision to the wrong contestant.  If such an error
is found, the Commission may change the decision.

(8)  After a contest, the scorecards collected by the
designated Commission member shall be maintained by the
Commission.

(9)  If a referee becomes incapacitated, a time-out shall
be called and the other referee who is assigned to the contest
shall assume the duties of the referee.

(10)  If a judge becomes incapacitated and is unable to
complete the scoring of a contest, a time-out shall be called
and an alternate licensed judge shall immediately be assigned
to score the contest from the point at which he assumed the
duties of a judge.  If the incapacity of a judge is not noticed
during a round, the referee shall score that round and the
substitute judge shall score all subsequent rounds.

R359-1-619.  Boxing - Seconds.
(1)  A boxing contestant shall not have more than four

seconds, one of whom shall be designated as the chief second.
The chief second shall be responsible for the conduct in the
corner during the course of a contest.  During the rest period,
one second shall be allowed inside the ring, two seconds shall
be allowed on the apron and one second shall be allowed on
the floor.

(2)  All seconds shall remain seated during the round.
(3)  A second shall not spray or throw water on a boxing

contestant during a round.
(4)  A boxing contestant's corner shall not heckle or in

any manner annoy the contestant's opponent or the referee, or
throw any object into the ring.

(5)  A second shall not enter the ring until the
timekeeper has indicated the end of a round.

(6)  A second shall leave the ring at the timekeeper's
whistle and shall clear the ring platform of all obstructions at
the sound of the gong indicating the beginning of a round.
Articles shall not be placed on the ring floor until the round
has ended or the contest has terminated.

(7)  A referee may eject a second from a ring corner for
violations of the provisions of Subsections R359-1-609(6)
and R359-1-608(4) of this Rule (stepping into the ring and
disruptive behavior) and may have the judges deduct points
from a contestant's corner.

(8)  A second may indicate to the referee that the
second's boxing contestant cannot continue and that the
contest should be stopped.  Only verbal notification or hand
signals may be used; the throwing of a towel into the ring
does not indicate the defeat of the second's boxing contestant.

(9)  A second shall not administer alcoholic beverages,
narcotics, or stimulants to a contestant, pour excessive water
on the body of a contestant, or place ice in the trunks or
protective cup of a contestant during the progress of a contest.

R359-1-620.  Boxing - Managers.
A manager shall not sign a contract for the appearance of

a boxing contestant if the manager does not have the boxing
contestant under contract.

R359-1-621.  Boxing.  Identification - Photo Identification
Cards.

(1)  Each boxing contestant shall provide two pieces of
identification to the designated Commission member before
participation in a fight.  One of the pieces of identification
shall be a recent photo identification card issued or accepted
by the Commission at the time the boxing contestant receives
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his original license.
(2)  The photo identification card shall contain the

following information:
(a)  the contestant's name and address;
(b)  the contestant's social security number;
(c)  the personal identification number assigned to the

contestant by a boxing registry;
(d)  a photograph of the boxing contestant; and
(e)  the contestant's height and weight.
(3)  The Commission shall honor similar photo

identification cards from other jurisdictions.
(4)  Unless otherwise approved by the Commission, a

boxing contestant will not be allowed to compete if his or her
photo identification card is incomplete or if the boxing
contestant fails to present the photo identification card to the
designated Commission member prior to the bout.

R359-1-622.  Boxing - Dress for Contestants.
(1)  Boxing contestants shall be required to wear the

following:
(a)  trunks that are belted at the contestant's waistline.

For the purposes of this Subsection, the waistline shall be
defined as an imaginary horizontal line drawn through the
navel to the top of the hips.  Trunks shall not have any
buckles or other ornaments on them that might injure a
boxing contestant or referee;

(b)  a foul-proof protector for male boxing contestants
and a pelvic area protector and breast protector for female
boxing contestants;

(c)  shoes that are made of soft material without spikes,
cleats, or heels;

(d)  a fitted mouthpiece; and
(e)  gloves meeting the requirements specified in Section

R359-1-604.
(2)  In addition to the clothing required pursuant to

Subsections R359-1-622(1)(a) through (e), a female boxing
contestant shall wear a body shirt or blouse without buttons,
buckles, or ornaments.

(3)  A boxing contestant's hair shall be cut or secured so
as not to interfere with the contestant's vision.

(4)  A boxing contestant shall not wear corrective lenses
other than soft contact lenses into the ring.  A bout shall not
be interrupted for the purposes of replacing or searching for a
soft contact lens.

R359-1-623.  Boxing - Failure to Compete.
A boxing contestant's manager shall immediately notify

the Commission if the contestant is unable to compete in a
contest due to illness or injury.  A physician may be selected
as approved by the Commission to examine the contestant.

R359-1-701.  Elimination Tournaments.
(1)  In general.  The provisions of Title 63C, Chapter 11,

and Rule R359-1 apply to elimination tournaments, including
provisions pertaining to licenses, fees, stopping contests,
impounding purses, testing requirements for contestants, and
adjudicative proceedings.  For purposes of identification, an
elimination tournament contestant shall provide any form of
identification that contains a photograph of the contestant,
such as a state driver's license, passport, or student
identification card.

(2)  Official rules of the sport.  Upon requesting the
Commission's approval of an elimination tournament in this
State, the sponsoring organization or promoter of an
elimination tournament may submit the official rules for the
particular sport to the Commission and request the
Commission to apply the official rules in the contest.

(3)  The Commission shall not approve the official rules
of the particular sport and shall not allow the contest to be

held if the official rules are inconsistent, in any way, with the
purpose of the Pete Suazo Utah Athletic Commission Act,
Title 63C, Chapter 11, or with the Rule adopted by the
Commission for the administration of that Act, Rule R359-1.

R359-1-702.  Restrictions on Elimination Tournaments.
Elimination tournaments shall comply with the

following restrictions:
(1)  An elimination tournament must begin and end

within a period of 48 hours.
(2)  All matches shall be scheduled for no more than

three rounds.  A round must be one minute in duration.
(3)  A contestant shall wear 16 oz. boxing gloves,

training headgear, a mouthpiece and a large abdominal groin
protector during each match.

(4)  A contestant may participate in more than one
match, but a contestant shall not compete more than a total of
12 rounds.

(5)  The promoter of the elimination tournament shall be
required to supply at the time of the weigh-in of contestants, a
physical examination on each contestant, conducted by a
physician not more than 60 days prior to the elimination
tournament in a form provided by the Commission, certifying
that the contestant is free from any physical or mental
condition that indicates the contestant should not engage in
activity as a contestant.

(6)  The promoter of the elimination tournament shall be
required to supply at the time of the weigh-in of the
contestants HIV test results for each contestant pursuant to
Subsection R359-1-507 of this Rule and Subsection 63C-11-
317(1).

(7)  The Commission may impose additional restrictions
in advance of an elimination tournament.

R359-1-801.  Martial Arts Contests and Exhibitions.
(1)  In general.  All full-contact martial arts are forms of

unarmed combat.  Therefore, the provisions of Title 63C,
Chapter 11, and Rule R359-1 apply to contests or exhibitions
of such martial arts, including provisions pertaining to
licenses, fees, stopping contests, impounding purses, testing
requirements for contestants, and adjudicative proceedings.
For purposes of identification, a contestant in a martial arts
contest or exhibition shall provide any form of identification
that contains a photograph of the contestant, such as a state
driver's license, passport, or student identification card.

(2)  Official rules of the art.  Upon requesting the
Commission's approval of a contest or exhibition of a martial
art in this State, the sponsoring organization or promoter may
submit the official rules for the particular art to the
Commission and request the Commission to apply the official
rules in the contest or exhibition.

(3)  The Commission shall not approve the official rules
of the particular art and shall not allow the contest or
exhibition to be held if the official rules are inconsistent, in
any way, with the purpose of the Pete Suazo Utah Athletic
Commission Act, Title 63C, Chapter 11, or with the Rule
adopted by the Commission for the administration of that Act,
Rule R359-1.

R359-1-802.  Martial Arts Contest Weights and Classes.
Martial Arts Contest Weights and Classes:
(a)  flyweight is up to and including 125 lbs. (56.82

kgs.);
(b)  bantamweight is over 125 lbs. (56.82 kgs.) to 135

lbs. (61.36 kgs.);
(c)  featherweight is over 135 lbs (61.36 kgs.) to 145 lbs.

(65.91 kgs.);
(d)  lightweight is over 145 lbs. (65.91 kgs.) to 155 lbs.

(70.45 kgs.);
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(e)  welterweight is over 155 lbs. (70.45 kgs.) to 170 lbs.
(77.27 kgs.);

(f)  middleweight is over 170 lbs. (77.27 kgs.) to 185 lbs.
(84.09 kgs.);

(g)  light-heavyweight is over 185 lbs. (84.09 kgs.) to
205 lbs. (93.18 kgs.);

(h)  heavyweight is over 205 lbs. (93.18 kgs.) to 265 lbs.
(120.45 kgs.); and

(i)  super heavyweight is over 265 lbs. (120.45 kgs.).

R359-1-901.  "White-Collar Contests".
Pursuant to Section 63C-11-302 (26), the Commission

adopts the following rules for "White-Collar Contests":
(1)  Contestants shall be at least 21 years old on the day

of the contest.
(2)  Competing contestants shall be of the same gender.
(3)  The heaviest contestant's weight shall be no greater

than 15 percent more than their opponent.

R359-1-1001.  Authority - Purpose.
These rules are adopted to enable the Commission to

implement the provisions of Section 63C-11-311 to facilitate
the distribution of General Fund monies to Organizations
Which Promote Amateur Boxing in the State.

R359-1-1002.  Definitions.
Pursuant to Section 63C-11-311, the Commission adopts

the following definitions:
(1)  For purposes of Subsection 63C-11-311, "amateur

boxing" means a live boxing contest conducted in accordance
with the standards and regulations of USA Boxing, Inc., and
in which the contestants participate for a non-cash purse.

(2)  "Applicant" means an Organization Which Promotes
Amateur Boxing in the State as defined in this section.

(3)  "Grant" means the Commission's distribution of
monies as authorized under Section 63C-11-311(3).

(4)  "Organization Which Promotes Amateur Boxing in
the State" means an amateur boxing club located within the
state, registered with USA Boxing Incorporated.

(5)  "State Fiscal Year" means the annual financial
reporting period of the State of Utah, beginning July 1 and
ending June 30.

R359-1-1003.  Qualifications for Applications for Grants
for Amateur Boxing.

(1)  In accordance with Section 63C-11-311, each
applicant for a grant shall:

(a)  submit an application in a form prescribed by the
Commission;

(b)  provide documentation that the applicant is an
"organization which promotes amateur boxing in the State";

(c)  Upon request from the Commission, document the
following:

(i)  the financial need for the grant;
(ii)  how the funds requested will be used to promote

amateur boxing; and
(iii)  receipts for expenditures for which the applicant

requests reimbursement.
(2)  Reimbursable Expenditures - The applicant may

request reimbursement for the following types of eligible
expenditures:

(a)  costs of travel, including meals, lodging and
transportation associated with participation in an amateur
boxing contest for coaches and contestants;

(b)  Maintenance costs; and
(c)  Equipment costs.
(3)  Eligible Expenditures - In order for an expenditure

to be eligible for reimbursement, an applicant must:
(a)  submit documentation supporting such expenditure

to the Commission showing that the expense was incurred
during the State Fiscal Year at issue; and

(b)  submit such documentation no later than June 30 of
the current State Fiscal Year at issue.

(4)  the Commission will review applicants and make a
determination as to which one(s) will best promote amateur
boxing in the State of Utah.

R359-1-1004.  Criteria for Awarding Grants.
The Commission may consider any of the following

criteria in determining whether to award a grant:
(1)  whether any funds have been collected for purposes

of amateur boxing grants under Section 63C-11-311;
(2)  the applicant's past participation in amateur boxing

contests;
(3)  the scope of the applicant's current involvement in

amateur boxing;
(4)  demonstrated need for the funding; or
(5)  the involvement of adolescents including rural and

minority groups in the applicant's amateur boxing program.

KEY:  licensing, boxing, unarmed combat, white-collar
contests
July 1, 2010 63C-11-101 et seq.
Notice of Continuation May 10, 2007
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R398.  Health, Community and Family Health Services,
Children with Special Health Care Needs.
R398-1.  Newborn Screening.
R398-1-1.  Purpose and Authority.

(1)  The purpose of this rule is to facilitate early
detection, prompt referral, early treatment, and prevention of
disability and mental retardation in infants with certain
genetic and endocrine disorders.

(2)  Authority for the Newborn Screening program and
promulgation of rules to implement the program are found in
Sections 26-1-30(2)(a), (b), (c), (d), and (g) and 26-10-6.

R398-1-2.  Definitions.
(1)  "Abnormal test result" means a result that is outside

of the normal range for a given test.
(2)  "Appropriate specimen" means a blood specimen

submitted on the Utah Newborn Screening form that
conforms with the criteria in R398-1-8.

(3)  "Blood spot" means a clinical specimen(s) submitted
on the filter paper (specially manufactured absorbent
specimen collection paper) of the Newborn Screening form
using the heel stick method.

(4)  "Department" means the Utah Department of Health.
(5)  "Follow up" means the tracking of all newborns with

an abnormal result, inadequate or unsatisfactory specimen or
a quantity not sufficient specimen through to a normal result
or confirmed diagnosis and referral.

(6)  "Inadequate specimen" means a specimen
determined by the Newborn Screening Laboratory to be
unacceptable for testing.

(7)  "Indeterminate result" means a result that requires
another specimen to determine normal or abnormal status.

(8)  "Institution" means a hospital, alternate birthing
facility, or midwife service in Utah that provides maternity or
nursery services or both.

(9)  "Medical home/practitioner" means a person
licensed by the Department of Commerce, Division of
Occupational and Professional Licensing to practice
medicine, naturopathy, or chiropractic or to be a nurse
practitioner, as well as the licensed or unlicensed midwife
who takes responsibility for delivery or the on-going health
care of a newborn.

(10)  "Metabolic diseases" means those diseases
screened by the Department which are caused by an inborn
error of metabolism.

(11)  "Newborn Screening form" means the Department's
demographic form with attached Food and Drug
Administration (FDA)-approved filter paper medical
collection device.

(12)  "Quantity not sufficient specimen" or "QNS
specimen" means a specimen that has been partially tested but
does not have enough blood available to complete the full
testing.

(13)  "Unsatisfactory specimen" means an inadequate
specimen.

R398-1-3.  Implementation.
(1)  Each newborn in the state of Utah shall submit to the

Newborn Screening testing, except as provided in Section
R398-1-11.

(2)  The Department of Health, after consulting with the
Genetic Advisory Committee, will determine the Newborn
Screening battery of tests based on demonstrated
effectiveness and available funding.  Disorders for which the
infant blood is screened are:

(a)  Biotinidase Deficiency;
(b)  Congenital Adrenal Hyperplasia;
(c)  Congenital Hypothyroidism;
(d)  Galactosemia;

(e)  Hemoglobinopathy;
(f)  Amino Acid Metabolism Disorders:
(i)  Phenylketonuria (phenylalanine hydroxylase

deficiency and variants);
(ii)  Tyrosinemia type 1(fumarylacetoacetate hydrolase

deficiency);
(iii)  Tyrosinemia type 2 (tyrosine amino transferase

deficiency);
(iv)  Tyrosinemia type 3 (4-OH-phenylpyruvate

dioxygenase deficiency);
(v)  Maple Syrup Urine Disease (branched chain

ketoacid dehydrogenase deficiency);
(vi)  Homocystinuria (cystathionine beta synthase

deficiency);
(vii)  Citrullinemia (arginino succinic acid synthase

deficiency);
(viii)  Argininosuccinic aciduria (arginino succinic acid

lyase deficiency);
(ix)  Argininemia (arginase deficiency);
(x)  Hyperprolinemia type 2 (pyrroline-5-carboxylate

dehydrogenase deficiency);
(g)  Fatty Acid Oxidation Disorders:
(i)  Medium Chain Acyl CoA Dehydrogenase

Deficiency;
(ii)  Very Long Chain Acyl CoA Dehydrogenase

Deficiency;
(iii)  Short Chain Acyl CoA Dehydrogenase Deficiency;
(iv)  Long Chain 3-OH Acyl CoA Dehydrogenase

Deficiency;
(v)  Short Chain 3-OH Acyl CoA Dehydrogenase

Deficiency;
(vi)  Primary carnitine deficiency (OCTN2 carnitine

transporter defect);
(vii)  Carnitine Palmitoyl Transferase I Deficiency;
(viii)  Carnitine Palmitoyl Transferase 2 Deficiency;
(ix)  Carnitine Acylcarnitine Translocase Deficiency;
(x)  Multiple Acyl CoA Dehydrogenase Deficiency;
(h)  Organic Acids Disorders:
(i)  Propionic Acidemia (propionyl CoA carboxylase

deficiency);
(ii)  Methylmalonic acidemia (multiple enzymes);
(iii)  Isovaleric acidemia (isovaleryl CoA dehydrogenase

deficiency);
(iv)  2-Methylbutiryl CoA dehydrogenase deficiency;
(v)  Isobutyryl CoA dehydrogenase deficiency;
(vi)  2-Methyl-3-OH-butyryl-CoA dehydrogenase

deficiency;
(vii)  Glutaric acidemia type 1 (glutaryl CoA

dehydrogenase deficiency);
(viii)  3-Methylcrotonyl CoA carboxylase deficiency;
(ix)  3-Ketothiolase deficiency;
(x)  3-Hydroxy-3-methyl glutaryl CoA lyase deficiency;
(xi)  Holocarboxylase synthase (multiple carboxylases)

deficiency; and
(i)  Cystic Fibrosis.

R398-1-4.  Responsibility for Collection of the First
Specimen.

(1)  If the newborn is born in an institution, the
institution must collect and submit an appropriate specimen,
unless the newborn is transferred to another institution prior
to 48 hours of age.

(2)  If the newborn is born outside of an institution, the
practitioner or other person primarily responsible for
providing assistance to the mother at the birth must arrange
for the collection and submission of an appropriate specimen.

(3)  If there is no other person in attendance of the birth,
the parent or legal guardian must arrange for the collection
and submission of an appropriate specimen.
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(4)  If the newborn is transferred to another institution
prior to 48 hours of age, the receiving health institution must
collect and submit an appropriate specimen.

R398-1-5.  Timing of Collection of First Specimen.
The first specimen shall be collected between 48 hours

and five days of age.  Except:
(1)  If the newborn is discharged from an institution

before 48 hours of age, an appropriate specimen must be
collected within four hours of discharge.

(2)  If the newborn is to receive a blood transfusion or
dialysis, the appropriate specimen must be collected
immediately before the procedure, except in emergency
situations where time does not allow for collection of the
specimen.  If the newborn receives a blood transfusion or
dialysis prior to collecting the appropriate specimen the
following must be done:

(a)  Repeat the collection and submission of an
appropriate specimen 7-10 days after last transfusion or
dialysis for a second screening specimen;

(b)  Repeat the collection and submission of an
appropriate specimen 120 days after last transfusion or
dialysis for a first screening specimen.

R398-1-6.  Parent Education.
The person who has responsibility under Section R398-

1-4 shall inform the parent or legal guardian of the required
collection and submission and the disorders screened.  That
person shall give the second half of the Newborn Screening
form to the parent or legal guardian with instructions on how
to arrange for collection and submission of the second
specimen.

R398-1-7.  Timing of Collection of the Second Specimen.
A second specimen shall be collected between 7 and 28

days of age.
(1)  The parent or legal guardian shall arrange for the

collection and submission of the appropriate second specimen
through an institution, medical home/practitioner, or local
health department.

(2)  If the newborn's first specimen was obtained prior to
48 hours of age, the second specimen shall be collected by
fourteen days of age.

(3)  If the newborn is hospitalized beyond the seventh
day of life, the institution shall arrange for the collection and
submission of the appropriate second specimen.

R398-1-8.  Criteria for Appropriate Specimen.
(1)  The institution or medical home/practitioner

collecting the appropriate specimen must:
(a)  Use only a Newborn Screening form purchased from

the Department.  The fee for the Newborn Screening form is
set by the Legislature in accordance with Section 26-1-6;

(b)  Correctly store the Newborn Screening form;
(c)  Not use the Newborn Screening form beyond the

date of expiration;
(d)  Not alter the Newborn Screening form in any way;
(e)  Complete all information on the Newborn Screening

form.  If the infant is being adopted, the following may be
omitted:  infant's last name, birth mother's name, address, and
telephone number.  Infant must have an identifying name, and
a contact person must be listed;

(f)  Apply sufficient blood to the filter paper;
(g)  Not contaminate the filter paper with any foreign

substance;
(h)  Not tear, perforate, scratch, or wrinkle the filter

paper;
(i)  Apply blood evenly to one side of the filter paper and

be sure it soaks through to the other side;

(j)  Apply blood to the filter paper in a manner that does
not cause caking;

(k)  Collect the blood in such a way as to not cause
serum or tissue fluids to separate from the blood;

(l)  Dry the specimen properly;
(m)  Not remove the filter paper from the Newborn

Screening form.
(2)  Submit the completed Newborn Screening form to

the Utah Department of Health, Newborn Screening
Laboratory, 4431 South 2700 West, Taylorsville, Utah 84119.

(a)  The Newborn Screening form shall be placed in an
envelope large enough to accommodate it without folding the
form.

(b)  If mailed, the Newborn Screening form shall be
placed in the U.S. Postal system within 24 hours of the time
the appropriate specimen was collected.

(c)  If hand-delivered, the Newborn Screening form shall
be delivered within 48 hours of the time the appropriate
specimen was collected.

R398-1-9.  Abnormal Result.
(1)(a)  If the Department finds an abnormal result

consistent with a disease state, the Department shall send
written notice to the medical home/practitioner noted on the
Newborn Screening form.

(b)  If the Department finds an indeterminate result on
the first screening, the Department shall determine whether to
send a notice to the medical home/practitioner based on the
results on the second screening specimen.

(2)  The Department may require the medical
home/practitioner to collect and submit additional specimens
for screening or confirmatory testing.  The Department shall
pay for the initial confirmatory testing on the newborn
requested by the Department.  The Department may
recommend additional diagnostic testing to the medical
home/practitioner.  The cost of additional testing
recommended by the Department is not covered by the
Department.

(3)  The medical home/practitioner shall collect and
submit specimens within the time frame and in the manner
instructed by the Department.

(4)  As instructed by the Department or the medical
home/practitioner, the parent or legal guardian of a newborn
identified with an abnormal test result shall promptly take the
newborn to the Department or medical home/practitioner to
have an appropriate specimen collected.

(5)  The medical home/practitioner who makes the final
diagnosis shall complete a diagnostic form and return it to the
Department within 30 days of the notification letter from the
Department.

R398-1-10.  Inadequate or Unsatisfactory Specimen, or
QNS Specimen.

(1)  If the Department finds an inadequate or
unsatisfactory specimen, or QNS specimen, the Department
shall inform the medical home/practitioner noted on the
Newborn Screening form.

(2)  The medical home/practitioner shall submit an
appropriate specimen in accordance with Section R398-1-8.
The specimen shall be collected and submitted within two
days of notice, and the form shall be labeled for testing as
directed by the Department.

(3)  The parent or legal guardian of a newborn identified
with an inadequate or unsatisfactory specimen or QNS
specimen shall promptly take the newborn to the medical
home/practitioner to have an appropriate specimen collected.

R398-1-11.  Testing Refusal.
A parent or legal guardian may refuse to allow the



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 101

required testing for religious reasons only.  The medical
home/practitioner or institution shall file in the newborn's
record documentation of refusal, reason, education of family
about the disorders, and signed waiver by both parents or
legal guardian.  The practitioner or institution shall submit a
copy of the refusal to the Utah Department of Health,
Newborn Screening Program, P.O. Box 144710, Salt Lake
City, UT 84114-4710.

R398-1-12.  Access to Medical Records.
(1)  The Department shall have access to the medical

records of a newborn in order to identify medical
home/practitioner, reason appropriate specimen was not
collected, or to collect missing demographic information.

(2)  The institution shall enter the Newborn Screening
form number, also known as the Birth Record Number, into
the Vital Records database and the Newborn Hearing
Screening database.

R398-1-13.  Noncompliance by Parent or Legal Guardian.
If the medical home/practitioner or institution has

information that leads it to believe that the parent or legal
guardian is not complying with this rule, the medical
home/practitioner or institution shall report such
noncompliance as medical neglect to the Department.

R398-1-14.  Confidentiality and Related Information.
(1)  The Department initially releases test results to the

institution of birth for first specimens and to the medical
home/practitioner, as noted on the Newborn Screening form,
for the second specimen.

(2)  The Department notifies the medical
home/practitioner noted on the Newborn Screening form as
provided in Section R398-1-9(1) of any results that require
follow up.

(3) The Department releases information to a medical
home/practitioner on a need to know basis; i.e., routine
pediatric care, timely and effective referral for diagnostic
services or to ensure appropriate management for individuals
with confirmed diagnosis.  Release may be verbal, by a hard
copy of results or available electronically by authorized
access.

(4)  Upon request of the parent or guardian, the
Department may release results as directed in the release.

(5)  All requests for test results or records are governed
by Utah Code Title 26, Chapter 3.

(6)  The Department may release information in
summary, statistical, or other forms that do not identify
particular individuals.

(7)  A testing laboratory that analyzes newborn screening
samples for the Department may not release information or
samples without the Department's express written direction.

R398-1-15.  Blood Spots.
(1)  Blood spots become the property of the Department.
(2)  The Department includes in parent education

materials information about the Department's policy on the
retention and use of residual newborn blood spots.

(3)  The Department may use residual blood spots for
newborn screening quality assessment activities.

(4)  The Department may release blood spots for
research upon the following:

(a)  The person proposing to conduct the research applies
in writing to the Department for approval to perform the
research.  The application shall include a written protocol for
the proposed research, the person's professional qualifications
to perform the proposed research, and other information if
needed and requested by the Department.  When appropriate,
the proposal will then be submitted to the Department's

Internal Review Board for approval.
(b)  The Department shall de-identify blood spots it

releases unless it obtains informed consent of a parent or
guardian to release identifiable samples.

(c)  All research must be first approved by the
Department's Internal Review Board.

R398-1-16.  Retention of Blood Spots.
(1)  The Department retains blood spots for a minimum

of 90 days.
(2)  Prior to disposal, the Department shall de-identify

and autoclave the blood spots.

R398-1-17.  Reporting of Disorders.
If a diagnosis is made for one of the disorders screened

by the Department that was not identified by the Department,
the medical home/practitioner shall report it to the
Department.

R398-1-18.  Statutory Penalties.
As required by Subsection 63G-3-201(5):  Any medical

home/practitioner or facility responsible for submission of a
newborn screen that violates any provision of this rule may
be assessed a civil money penalty as provided in Section 26-
23-6.

KEY:  health care, newborn screening
June 15, 2010 26-1-6
Notice of Continuation Se2p6t-e1m-3b0e(r2 1)(0a,) 2, 0(b0)9, (c), (d), and (g)

26-10-6
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-3A.  Outpatient Hospital Services.
R414-3A-1.  Introduction and Authority.

This rule defines the scope of outpatient hospital services
available to Medicaid clients for the treatment of disorders
other than mental disease.  This rule is authorized under Utah
Code 26-18-3 and governs the services allowed under 42 CFR
440.20.

R414-3A-2.  Definitions.
(1)  "Allowed charges" mean actual charges submitted

by the provider less any charges for non-covered services.
(2)  "CHEC" means Child Health Evaluation and Care

and is the Utah specific term for the federally mandated
program of Early and Periodic Screening, Diagnosis, and
Treatment (EPSDT) for children under the age of 21.

(3)  "Clinical Laboratory Improvements Act" (CLIA) is
the Centers for Medicare and Medicaid Services (CMS)
program that limits reimbursement for laboratory services
based on the equipment and capability of the physician or
laboratory to provide an appropriate, competent level of
laboratory service.

(4)  "Hyperbaric Oxygen Therapy" is therapy that places
the patient in an enclosed pressure chamber for medical
treatment.

(5)  "Other Practitioner of the Healing Arts" means a
doctor of dental surgery or a podiatrist.

(6)  "Outpatient" means professional services provided
for less than a 24-hour period regardless of the hour of
admission, whether or not a bed is used, or whether or not the
patient remains in the facility past midnight.

(7)  "Prepaid Mental Health Plan" means the prepaid,
capitated program through which the Department pays
contracted community mental health centers to provide all
needed inpatient and outpatient mental health services to
residents of the community mental health center's catchment
area who are enrolled in the plan.

R414-3A-3.  Client Eligibility Requirements.
Outpatient hospital services are available to categorically

and medically needy individuals who are under the care of a
physician or other practitioner of the healing arts.

R414-3A-4.  Program Access Requirements.
(1)  The Department reimburses for outpatient hospital

services and supplies only if they are:
(a)  furnished in a hospital;
(b)  provided by hospital personnel by or under the

direction of a physician or dentist;
(c)  provided as evaluation and management of illness or

injury under hospital medical staff supervision and according
to the written orders of a physician or dentist.

(2)  All outpatient hospital services are subject to review
by the Department.

R414-3A-5.  Prepaid Mental Health Plan.
A Medicaid client residing in a county for which a

prepaid mental health contractor provides mental health
services must obtain authorization for outpatient psychiatric
services from the prepaid mental health contractor for the
client's county of residence.

R414-3A-6.  Services.
(1)  Services appropriate in the outpatient hospital setting

for adequate diagnosis and treatment of a client's illness are
limited to less than 24 hours and encompass medically
necessary diagnostic, therapeutic, rehabilitative, or palliative
medical services and supplies ordered by a physician or other

practitioner of the healing arts.
(2)  Outpatient hospital services include:
(a)  the service of nurses or other personnel necessary to

complete the service and provide patient care during the
provision of service;

(b)  the use of hospital facilities, equipment, and
supplies; and

(c)  the technical portion of clinical laboratory and
radiology services.

(3)  Laboratory services are limited to tests identified by
the Centers for Medicare and Medicaid Services (CMS)
where the individual laboratory is CLIA certified to provide,
bill and receive Medicaid payment.

(4)  Cosmetic, reconstructive, or plastic surgery is
limited to:

(a)  correction of a congenital anomaly;
(b)  restoration of body form following an injury; or
(c)  revision of severe disfiguring and extensive scars

resulting from neoplastic surgery.
(5)  Abortion procedures are limited to procedures

certified as medically necessary, cleared by review of the
medical record, approved by division consultants, and
determined to meet the requirements of Utah Code 26-18-4
and 42 CFR 441.203.

(6)  Sterilization procedures are limited to those that
meet the requirements of 42 CFR 441, Subpart F.

(7)  Nonphysician psychosocial counseling services are
limited to evaluations and may be provided only through a
prepaid mental health plan by a licensed clinical psychologist
for:

(a)  mentally retarded persons;
(b)  cases identified through a CHEC/EPSDT screening;

or
(c)  victims of sexual abuse.
(8)  Outpatient individualized observation of a mental

health patient to prevent the patient from harming himself or
others is not covered.

(9)  Sleep studies are available only in a sleep disorder
center accredited by the American Academy of Sleep
Medicine.

(10)  Hyperbaric Oxygen Therapy is limited to service in
a hospital facility in which the hyberbaric unit is accredited as
a level one facility by the Undersea and Hyperbaric Medical
Society.

(11)  Lithotripsy is covered by an all-inclusive fixed fee.
This payment covers all hospital and ambulatory surgery-
related services for lithotripsy on the same kidney for 90
days, including repeat treatments.  Lithotripsy for treatment
of the other kidney is a separate service.

(12)  Reimbursement for services in the emergency
department is limited to codes and diagnoses that are
medically necessary emergency services as described in the
provider manual.

(13)  Take home supplies and durable medical
equipment are not reimbursable.

(14)  Prescriptions are not a covered Medicaid service
for a client with the designation "Emergency Services Only
Program" printed on the Medicaid Identification Card.

R414-3A-7.  Prior Authorization.
Prior authorization must be obtained on certain medical

and surgical procedures in accordance with R414-1-14.

R414-3A-8.  Copayment Policy.
Each Medicaid client is responsible for a copayment as

established in the Utah State Medicaid Plan and incorporated
by reference in R414-1.

R414-3A-9.  Reimbursement for Services.
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Reimbursement for outpatient hospital services is in
accordance with Attachment 4.19-B of the Utah Medicaid
State Plan, which is incorporated by reference in Rule R414-
1.

KEY:  Medicaid
June 21, 2010 26-1-5
Notice of Continuation November 8, 2007 26-18-2.3

26-18-3(2)
26-18-4
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-14A.  Hospice Care.
R414-14A-1.  Introduction and Authority.

This rule is authorized by Sections 26-1-5 and 26-18-3.
It implements Medicaid hospice care services as found in 42
U.S.C. 1396d(o).

R414-14A-2.  Definitions.
The definitions in Rule R414-1 apply to this rule.  In

addition:
(1)  "Attending physician" means a physician who:
(a)  is a doctor of medicine or osteopathy; and
(b)  is identified by the client at the time he or she elects

to receive hospice care as having the most significant role in
the determination and delivery of the client's medical care.

(2)  "Cap period" means the 12 month period ending
October 31 used in the application of the cap on
reimbursement for inpatient hospice care as described in
Subsection R414-14A-22(5).

(3)  "Employee" means an employee of the hospice
provider or, if the hospice provider is a subdivision of an
agency or organization, an employee of the agency or
organization who is appropriately trained and assigned to the
hospice unit.  "Employee" includes a volunteer under the
direction of the hospice provider.

(4)  "Hospice care" means care provided to terminally ill
clients by a hospice provider.

(5)  "Hospice provider" means a provider that is licensed
under the provisions of Rule R432-750 and is primarily
engaged in providing care to terminally ill individuals.

(6)  "Physician" means a doctor of medicine or
osteopathy who is licensed by the state of Utah.

(7)  "Representative" means an individual who has been
authorized under state law to make health care decisions,
including initiating, continuing, refusing, or terminating
medical treatments for a client who is mentally unable to
make health care decisions.

(8)  "Terminally ill" means the client has a medical
prognosis that his or her life expectancy is six months or less
if the illness runs its normal course.

R414-14A-3.  Client Eligibility Requirements.
(1)  A client who is terminally ill may obtain hospice

care pursuant to this rule.
(2)  A client's certification of a terminal condition

required for hospice eligibility must be based on a face-to-
face assessment by a physician conducted no more than 90
days prior to the date of enrollment.

(3)  A client dually enrolled in Medicare and Medicaid
must elect the hospice benefit for both Medicare and
Medicaid.  The client must receive hospice coverage under
Medicare.  Election for the Medicaid hospice benefit provides
the client coverage for Medicare co-insurance and coverage
for room and board expenses while a resident of a Medicare-
certified nursing facility, Intermediate Care Facility for the
Mentally Retarded (ICF/MR), or freestanding hospice
facility.

R414-14A-4.  Program Access Requirements.
(1)  Hospice care may be provided only by a hospice

provider licensed by the Department, that is Medicare
certified in accordance with 42 CFR Part 418, and that is a
Medicaid provider.

(2)  A hospice provider must have a valid Medicaid
provider agreement in place prior to initiating hospice care for
Medicaid clients.  The Medicaid provider agreement is
effective on the date a Medicaid provider application is
received in the Department and shall not be made retroactive

to an earlier date, including an earlier effective date of
Medicare hospice certification.

(3)  At the time of a change of ownership, the previous
owner's provider agreement terminates as of the effective date
of the change of ownership.

(4)  The Department accepts all waivers granted to
hospice agencies by the Centers for Medicare and Medicaid
Services as part of the Medicare certification process.

(5)  Hospice agencies participating in the Medicaid
program shall provide hospice care in accordance with the
requirements of 42 CFR Part 418.

R414-14A-5.  Service Coverage.
Hospice care categories eligible for Medicaid

reimbursement are the following:
(1)  "Routine home care day" is a day in which a client

who has elected to receive hospice care is at home and is not
receiving continuous home care as defined in Subsection
R414-14A-5(5).  For purposes of routine home care day,
extended stay residents of nursing facilities are considered at
home.

(2)  "Continuous home care day" is a day in which a
client who has elected to receive hospice care receives a
minimum of eight aggregate hours of care from the hospice
provider during a 24-hour day, which begins and ends at
midnight.  The eight aggregate hours of care must be
predominately nursing care provided by either a registered
nurse or licensed practical nurse.  Continuous home care is
only furnished during brief periods of crisis in which a patient
requires continuous care that is primarily nursing care to
achieve palliation or management of acute medical
symptoms.  Extended stay residents of nursing facilities are
not eligible for continuous home care day.

(3)  "Inpatient respite care day" is a day in which the
client who has elected hospice care receives short-term
inpatient care when necessary to relieve family members or
other persons caring for the client at home.

(4)  "General inpatient care day" is a day in which a
client who has elected hospice care receives general inpatient
care for pain control or acute or chronic symptom
management that cannot be managed in a home or other
outpatient setting.  General inpatient care may be provided in
a hospice inpatient unit, a hospital, or a nursing facility.

(5)  "Room and Board" is medication administration,
performance of personal care, social activities, routine and
therapeutic dietary services, meal service including direct
feeding assistance, maintaining the cleanliness of the client's
room, assistance with activities of daily living, durable
equipment, prescribed therapies, and all other services
unrelated to care associated with the terminal illness that
would be covered under the Medicaid State Plan nursing
facility benefit.

R414-14A-6.  Hospice Election.
(1)  A client who meets the eligibility requirement for

Medicaid hospice must file an election statement with a
particular hospice.  If the client is physically or mentally
incapacitated, his or her legally authorized representative may
file the election statement.

(2)  Each hospice provider designs and prints its own
election statement.  The election statement must include the
following:

(a)  identification of the particular hospice that will
provide care to the client;

(b)  the client's or representative's acknowledgment that
he or she has been given a full understanding of the palliative
rather than curative nature of hospice care, as it relates to the
client's terminal illness;

(c)  acknowledgment that the client waives certain
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Medicaid services as set forth in Section R414-14A-11;
(d)  acknowledgment that the client or representative

may revoke the election of the hospice benefit at any time in
the future and therefore become eligible for Medicaid services
waived at the time of hospice election as set forth in Section
R414-14A-8; and

(e)  the signature of the recipient or representative.
(3)  The effective date of the election may be the first

day of hospice care or a later date, but may be no earlier than
the date of the election statement

(4)  An election to receive hospice care remains effective
through the initial election period and through the subsequent
election periods without a break in care as long as the client:

(a)  remains in the care of a hospice;
(b)  does not revoke the election; and
(c)  is not discharged from the hospice.
(5)  The hospice provider must notify the Department at

the time a Medicaid client selects the hospice benefit,
including selecting the hospice provider under a change of
designated hospice.  The notification must include a copy of
the hospice election statement and the client's plan of care for
hospice care.  Authorization for reimbursement of hospice
care begins no earlier than the date notification is received by
the Department for an eligible Medicaid client, except as
provided in Section R414-14A-19.

(6)  Subject to the conditions set forth in this rule, a
client may elect to receive hospice care during one or more of
the following election periods:

(a)  an initial 90-day period;
(b)  a subsequent 90-day period; or
(c)  an unlimited number of subsequent 60-day periods.

R414-14A-7.  Change in Hospice Provider.
(1)  A client or representative may change, once in each

election period, the designation of the particular hospice from
which hospice care will be received.

(2)  The change of the designated hospice is not a
revocation of the election for the period in which it is made.

(3)  To change the designation of hospice provider, the
client must file, with the hospice provider from which care
has been received and with the newly designated hospice
provider, a statement that includes the following information:

(a)  the name of the hospice provider from which the
client has received care;

(b)  the name of the hospice provider from which the
client plans to receive care; and

(c)  the date the change is to be effective.
(4)  The client must file the change on or before the

effective date.

R414-14A-8.  Revocation and Re-election of Hospice
Services.

(1)  A client or legal representative may voluntarily
revoke the client's election of hospice care at any time during
an election period.

(2)  To revoke the election of hospice care, the client or
representative must file a statement with the hospice provider
that includes the following information:

(a)  a signed statement that the client or representative
revokes the client's election for Medicaid coverage of hospice
care.

(b)  the date that the revocation is to be effective, which
may not be earlier than the date that the revocation is made;
and

(c)  an acknowledgment signed by the patient or the
patient's representative that the patient will forfeit Medicaid
hospice coverage for any remaining days in that election
period.

(3)  Upon revocation of the election of Medicaid

coverage of hospice care for a particular election period, a
client:

(a)  is no longer covered under Medicaid for hospice
care;

(b)  resumes Medicaid coverage for the benefits waived
under Section R414-14A-6; and

(c)  may at any time elect to receive hospice coverage
for any other hospice election periods that he or she is eligible
to receive.

(4)  If an election has been revoked, the client, or his or
her representative if the client is mentally incapacitated, may
at any time file an election, in accordance with this rule, for
any other election period that is still available to the client.

(5)  Hospice providers shall not encourage clients to
temporarily revoke hospice services solely for the purpose of
avoiding financial responsibility for Medicaid services that
have been waived at the time of hospice election as described
in Section R414-14A-9.

(6)  Hospice providers must send notification to the
Department within ten calendar days that a client has revoked
hospice benefits.  Notification must include a copy of the
revocation statement signed by the client or the client's legal
representative.

R414-14A-9.  Rights Waived to Some Medicaid.
(1)  For the duration of an election for hospice care, a

client waives all rights to Medicaid to the following services:
(a)  hospice care provided by a hospice other than the

hospice designated by the client, unless provided under
arrangements made by the designated hospice; and

(b)  any Medicaid services that are related to the
treatment of the terminal condition for which hospice care
was elected or a related condition or are duplicative of
hospice care except for services:

(i)  provided by the designated hospice;
(ii)  provided by another hospice under arrangements

made by the designated hospice; and
(iii)  provided by the client's attending physician if the

services provided are not otherwise covered by the payment
made for hospice care.

(2)  Medicaid services for illnesses or conditions not
related to the client's terminal illness are not covered through
the hospice program but are covered when provided by the
appropriate provider.

R414-14A-10.  Notice of Hospice Care in a Nursing
Facility, ICF/MR, or Freestanding Inpatient Hospice
Facility.

(1)  The hospice provider must notify the Department at
the time a Medicaid client residing in a Medicare certified
nursing facility, a Medicaid certified ICF/MR, or a Medicare
freestanding inpatient hospice facility elects the Medicaid
hospice benefit or at the time a Medicaid client who has
elected the Medicaid hospice benefit is admitted to a
Medicare certified nursing facility, a Medicaid certified
ICF/MR, or a Medicare freestanding inpatient hospice
facility.

(2)  The notification must include a prognosis of the time
the client will require skilled nursing facility services under
the hospice benefit.

(3)  Except as provided in Section R414-14A-20,
reimbursement for room and board begins no earlier than the
date the hospice provider notifies the Department that the
client has elected the Medicaid hospice benefit.

R414-14A-11.  Notice of Independent Attending Physician.
The hospice provider must notify the Department at the

time a Medicaid client designates an attending physician who
is not a hospice employee.
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R414-14A-12.  Extended Hospice Care.
(1)  Clients who accumulate 12 or more months of

hospice benefits are subject to an independent utilization
review by a physician with expertise in end-of-life and
hospice care selected by the Department.

(2)  If Medicare determines that a patient is no longer
eligible for Medicare reimbursement for hospice services, the
patient will no longer be eligible for Medicaid reimbursement
for hospice services.  Providers must immediately notify
Medicaid upon learning of Medicare's determination.
Medicaid reimbursement for hospice services will cease the
day after Medicare notifies the hospice provider that the client
is no longer eligible for hospice care.

R414-14A-13.  Provider Initiated Discharge from Hospice
Care.

(1)  The hospice provider may not initiate discharge of a
patient from hospice care except in the following
circumstances:

(a)  the patient moves out of the hospice provider's
geographic service area or transfers to another hospice
provider by choice;

(b)  the hospice determines that the patient is no longer
terminally ill; or

(c)  the hospice provider determines, under a policy set
by the hospice for the purpose of addressing discharge for
cause, that the patient's behavior (or the behavior of other
persons in the patient's home) is disruptive, abusive, or
uncooperative to the extent that delivery of care to the patient
or the ability of the hospice to operate effectively is seriously
impaired.

(2)  The hospice provider must carry out the following
activities before it seeks to discharge a patient for cause:

(a)  advise the patient that a discharge for cause is being
considered;

(b)  make a diligent effort to resolve the problem that the
patient's behavior or situation presents;

(c)  ascertain that the discharge is not due to the patient's
use of necessary hospice services; and

(d)  document the problem and efforts to resolve the
problem in the patient's medical record.

(3)  Before discharging a patient for any reason listed in
Subsection R414-14A-13(1), the hospice provider must obtain
a physician's written discharge order from the hospice
provider's medical director.  If a patient also has an attending
physician, the hospice provider must consult the physician
before discharge and the attending physician must include the
review and decision in the discharge documentation.

(4)  A client, upon discharge from the hospice during a
particular election period, for reasons other than immediate
transfer to another hospice:

(a)  is no longer covered under Medicaid for hospice
care;

(b)  resumes Medicaid coverage of the benefits waived
during the hospice coverage period; and

(c)  may at any time elect to receive hospice care if the
client is again eligible to receive the benefit in the future.

(5)  The hospice provider must have in place a discharge
planning process that takes into account the prospect that a
patient's condition might stabilize or otherwise change if that
patient cannot continue to be certified as terminally ill.  The
discharge planning process must include planning for any
necessary family counseling, patient education, or other
services before the patient is discharged because the patient is
no longer terminally ill.

R414-14A-14.  Hospice Room and Board Service.
If a client residing in a nursing facility, ICF/MR or a

freestanding hospice inpatient unit elects hospice care, the

hospice provider and the facility must have a written
agreement under which the total care of the individual must
be specified in a comprehensive service plan, the hospice
provider is responsible for the professional management of
the client's hospice care, and the facility agrees to provide
room and board and services unrelated to the care of the
terminal condition to the client.  The agreement must include:

(1)  identification of the services to be provided by each
party and the method of care coordination to assure that all
services are consistent with the hospice approach to care and
are organized to achieve the outcomes defined by the hospice
plan of care;

(2)  a stipulation that Medicaid services may be provided
only with the express authorization of the hospice;

(3)  the manner in which the contracted services are
coordinated, supervised and evaluated by the hospice
provider;

(4)  the delineation of the roles of the hospice provider
and the facility in the admission process; needs assessment
process, and the interdisciplinary team care conference and
service planning process;

(5)  requirements for documenting that services are
furnished in accordance with the agreement;

(6)  the qualifications of the personnel providing the
services; and

(7)  the billing and reimbursement process by which the
nursing facility will bill the hospice provider for room and
board and receive payment from the hospice provider.

(8)  In cases in which nursing facility residents revoke
their hospice benefits, it is the responsibility of the hospice
provider to notify the nursing facility of the revocation.  The
notice must be in writing and the hospice provider must
provide it to the nursing facility on or before the revocation
date.

R414-14A-15.  In Home Physician Services.
In-home physician visits by the attending physician are

authorized for hospice clients if the attending physician
determines that direct management of the client in the home
setting is necessary to achieve the goals associated with a
hospice approach to care.

R414-14A-16.  Continuous Home Care.
When the hospice provider determines that a patient

requires at least eight hours of primarily nursing care in order
to manage an acute medical crisis, the hospice provider will
maintain documentation to support the requirement that the
services provided were reasonable and necessary and were in
compliance with an established plan of care in order to meet a
particular crisis situation.  Continuous home care is a covered
benefit only as necessary to maintain the terminally ill client
at home.

R414-14A-17.  General Inpatient Care.
(1)  General inpatient care is authorized without prior

authorization for an initial ten calendar day length of stay.
Prior authorization is required for any additional general
inpatient care days during the same stay to verify that the
client's needs meet the requirements for general inpatient
care.  If a hospice provider requests additional days, the
subsequent requests are subject to clinical review and
approval by qualified Department staff.

(2)  General inpatient care days may not be used due to
the breakdown of the primary care giving living arrangements
or the collapse of other sources of support for the recipient.

(3)  Prior authorization for additional days beyond the
initial ten calendar day stay must be obtained before the
hospice care is provided, except as allowed in Section R414-
14A-19.
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R414-14A-18.  Inpatient Respite Care.
When the hospice provider determines that a patient

requires a short-term inpatient respite stay in order to relieve
the family members or other persons caring for the client at
home, the hospice provider will maintain documentation to
support the requirement that the services provided were
reasonable and necessary to relieve a particular caregiver
situation.  Inpatient respite care may not be reimbursed for
more than five consecutive days at a time.  Inpatient respite
care may not be reimbursed for a patient residing in a nursing
facility, ICF/MR, or freestanding hospice inpatient unit.

R414-14A-19.  Notification and Prior Authorization Grace
Periods.

If a new patient is already Medicaid eligible upon
admission to hospice care, the hospice provider must submit a
prior authorization request form to the Department in order to
receive reimbursement for hospice services it renders, except
in the following circumstances:

(a)  during weekend, holidays, and after regular
Department business hours, a hospice provider may begin
service to a new Medicaid hospice enrollee, including
covering room and board, or initiate a different hospice care
requiring prior authorization for a grace period up to ten
calendar days before notifying the Department;

(b)  before the end of the ten calendar day grace period,
the hospice provider must complete and submit the prior
authorization request form to the Department in order to
receive reimbursement for hospice services it renders.

(c)  if the hospice provider does not submit the prior
authorization request form timely, the Department will not
reimburse the provider for the care that it renders before the
date that the form is received.

R414-14A-20.  Post-Payment for Services Provided While
in Medicaid-Pending Status.

(1)  If a new client is not Medicaid eligible upon
admission to hospice services but becomes Medicaid eligible
at a later date, the Department will reimburse a hospice
provider retroactively for up to 90 days to allow the hospice
eligibility date to coincide with the client's Medicaid
eligibility date if:

(a)  the Department determines that the client met
Medicaid eligibility requirements at the time the service was
provided;

(b)  the hospice care met the prior authorization criteria
at the time of delivery; and

(c)  the hospice provider reimburses the Department for
care related to the client's terminal illness delivered by other
Medicaid providers during the retroactive period.

(2)  The hospice provider must provide a copy of the
initial care plan and any other documentation to the
Department adequate to demonstrate the hospice care met
prior authorization criteria at the time of delivery.

R414-14A-21.  Hospice Care Reimbursement.
(1)  Medicaid payment for covered hospice care is made

in accordance with the methodology set forth in the Utah
Medicaid State Plan.

(2)  A hospice provider may not charge a Medicaid client
for services for which the client is entitled to have payment
made under Medicaid.

(3)  Medicaid reimbursement to a hospice provider for
services provided during a cap period is limited to the cap
amount specified in Subsection R414-14A-22(5).

(4)  Medicaid does not apply the aggregate caps used by
Medicare.

(5)  Payment for hospice care is made on the basis of the
geographic location where the service is provided as

described in the Medicaid State Plan.
(6)  Routine home care, continuous home care, general

inpatient care, inpatient respite care services, and hospice
room and board, are reimbursable to the hospice provider
only.

(7)  Hospice general inpatient care and inpatient respite
care are not reimbursed by Medicaid for services provided in
a Veterans Administration hospital or military hospital.

R414-14A-22.  Payment for Hospice Care Categories.
(1)  The Department establishes payment amounts for

the following categories:
(a)  Routine home care.
(b)  Continuous home care.
(c)  Inpatient respite care.
(d)  General inpatient care.
(e)  Room and Board service.
(2)  The Department reimburses the hospice provider at

the appropriate payment amount for each day for which an
eligible Medicaid recipient is under the hospice's care.

(3)  The Medicaid reimbursement covers the same
services and amounts covered by the equivalent Medicare
reimbursement rate for comparable service categories.

(4)  The Department makes payment according to the
following procedures:

(a)  Payment is made to the hospice for each day during
which the client is eligible and under the care of the hospice,
regardless of the amount of services furnished on any given
day.

(b)  Payment is made for only one of the categories of
hospice care described in Subsection R414-14A-22(1) for any
particular day.

(c)  On any day in which the client is not an inpatient,
the Department pays the hospice provider the routine home
care rate, unless the client receives continuous home care as
provided in Subsection R414-14A-5(5) for a period of at least
eight hours.  In that case, the Department pays a portion of
the continuous care day rate in accordance with Subsection
R414-14A-22(5).

(d)  The hospice payment on a continuous care day
varies depending on the number of hours of continuous
services provided.  The number of hours of continuous care
provided during a continuous home care day is multiplied by
the hourly rate to yield the continuous home care payment for
that day.  A minimum of eight hours of licensed nursing care
must be furnished on a particular day to qualify for the
continuous home care rate.

(e)  Subject to the limitations described in Subsection
R414-14A-22(5), on any day on which the client is an
inpatient in an approved facility for inpatient care, the
appropriate inpatient rate (general or respite) is paid
depending on the category of care furnished. The inpatient
rate (general or respite) is paid for the date of admission and
all subsequent inpatient days, except the day on which the
client is discharged.  For the day of discharge, the appropriate
home care rate is paid unless the client dies as an inpatient. In
the case where the client dies as an inpatient, the inpatient
rate (general or respite) is paid for the discharge day.
Payment for inpatient respite care is subject to the
requirement that it may not be provided consecutively for
more than five days at a time.

(5)  Payment for inpatient care is limited as follows:
(a)  The total payment to the hospice for inpatient care

(general or respite) is subject to a limitation that total
inpatient care days for Medicaid clients not exceed 20 percent
of the total days for which these clients had elected hospice
care. Clients afflicted with AIDS are excluded when
calculating inpatient days.

(b)  At the end of a cap period, the Department
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calculates a limitation on payment for inpatient care for each
hospice to ensure that Medicaid payment is not made for days
of inpatient care in excess of 20 percent of the total number of
days of hospice care furnished to Medicaid clients by the
hospice.

(c)  If the number of days of inpatient care furnished to
Medicaid clients is equal to or less than 20 percent of the total
days of hospice care to Medicaid clients, no adjustment is
necessary.

(d)  If the number of days of inpatient care furnished to
Medicaid clients exceeds 20 percent of the total days of
hospice care to Medicaid clients, the total payment for
inpatient care is determined in accordance with the
procedures specified in Subsection R414-14A-22(5)(e).  That
amount is compared to actual payments for inpatient care, and
any excess reimbursement must be refunded by the hospice.

(e)  If a hospice exceeds the number of inpatient care
days described in Subsection R414-14A-22(5)(d), the total
payment for inpatient care is determined as follows:

(i)  Calculate the ratio of the maximum number of
allowable inpatient days to the actual number of inpatient care
days furnished by the hospice to Medicaid clients.

(ii)  Multiply this ratio by the total reimbursement for
inpatient care made by the Department.

(iii)  Multiply the number of actual inpatient days in
excess of the limitation by the routine home care rate.

(iv)  Sum the amounts calculated in Subsection R414-
14A-22(5)(e)(ii) and (iii).

(6)  The hospice provider may request an exception to
the inpatient care payment limitation if the hospice provider
demonstrates the volume of Medicaid enrollees during the cap
period was insufficient to reasonably achieve the required
20% ratio.

R414-14A-23.  Payment for Physician Services.
(1)  The following services performed by hospice

physicians are included in the rates described in Sections
R414-14A-21 and 22:

(a)  General supervisory services of the medical director.
(b)  Participation in the establishment of plans of care,

supervision of care and services, periodic review and
updating of plans of care, and establishment of governing
policies by the physician member of the interdisciplinary
group.

(2)  For services not described in Subsection R414-14A-
23(1), direct care services related to the terminal illness or a
related condition provided by hospice physicians are
reimbursed according to the Medicaid reimbursement fee
schedule for physician services.  Services furnished
voluntarily by physicians are not reimbursable.

(3)  Services of the client's attending physician,
including in-home services, are reimbursed according to the
Medicaid fee schedule for State Plan physician services.
Services furnished voluntarily by physicians are not
reimbursable.

R414-14A-24.  Hospice Payment Covers Special
Modalities.

No additional Medicaid payment will be made for
chemotherapy, radiation therapy, and other special modalities
of care for palliative purposes regardless of the cost of the
services.

R414-14A-25.  Payment for Nursing Facility, ICF/MR,
and Freestanding Inpatient Hospice Unit Room and
Board.

(1)  For clients in a nursing facility, ICF/MR, or a
freestanding hospice inpatient unit who elect to receive
hospice care from a Medicaid enrolled hospice provider,

Medicaid will pay the hospice provider an additional per
diem for routine home care services to cover the cost of room
and board in the facility.  For nursing facilities and ICFs/MR,
the room and board rate is 95 percent of the amount that the
Department would have paid to the nursing facility or
ICF/MR provider for that client if the client had not elected to
receive hospice care.  For freestanding hospice inpatient
facilities, the room and board rate is 95 percent of the
statewide average paid by Medicaid for nursing facility
services.

(2)  Reimbursement for room and board is made to the
hospice provider.  The hospice provider is responsible to
reimburse the facility the room and board payment received.
The reimbursement is payment in full for the services
described in Subsection R414-14A-14(2).  The facility cannot
bill Medicaid separately.

(3)  If a hospice enrollee in a nursing facility, ICF/MR,
or a freestanding hospice inpatient unit has a monetary
obligation to contribute to his or her cost of care in the
facility, the facility must collect and retain the contribution.
The hospice must reimburse the facility the reduced amount
received from Medicaid directly or from a Medicaid Health
Plan.

R414-14A-26.  Limitation on Liability for Certain Hospice
Coverage Denials.

If a client is determined not to be terminally ill while
hospice care were received under this rule, the client is not
responsible to reimburse the Department.  If the Department
denies reimbursement to the hospice provider, the hospice
provider may not seek reimbursement from the client.

R414-14A-27.  Medicaid Health Plans and Hospice.
(1)  If a Medicaid-only client is enrolled in a Medicaid

health plan, the hospice selected by the client must have a
contract with the health plan.  The health plan is responsible
to reimburse the hospice for hospice care.  The Department
will not directly reimburse a hospice provider for a Medicaid-
only client covered by a health plan.

(2)  If a Medicaid-only client enrolled in a health plan
elects hospice care before being admitted to a nursing facility,
ICF/MR, or a freestanding hospice inpatient unit, the health
plan is responsible to reimburse the hospice provider for both
the hospice care and the room and board until the client is
disenrolled from the health plan by the Department.  At the
point the health plan determines that the enrollee will require
care in the nursing facility for greater than 30 days, the health
plan will notify the Department of the prognosis of extended
nursing facility services.  The Department will schedule
disenrollment from the health plan to occur in accordance
with the terms of the health plan contract for care provided in
skilled nursing facilities.

(3)  If a hospice enrollee is covered by Medicare for
hospice care, the Medicaid health plan is responsible for the
health plan's payment rate less any amount paid by Medicare
and other payors.  The health plan is responsible for payment
even if the Medicare covered service is rendered by an out-
of-plan provider or was not authorized by the health plan.

(4)  The health plan is responsible for room and board
expenses of a hospice enrollee receiving Medicare hospice
care while the client is a resident of a Medicare-certified
nursing facility, ICF/MR, or freestanding hospice facility
until the client is disenrolled from the health plan by the
Department.  On the 31st day, the client is disenrolled from
the health plan and enrolled in the Medicaid fee-for-service
hospice program.  At the point the Department determines
that the enrollee will require care in the nursing facility for
greater than 30 days, the Department will schedule
disenrollment from the health plan to occur in accordance
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with the terms of the health plan contract for care provided in
skilled nursing facilities.  The room and board expenses will
be set in accordance with Section R414-14A-25.

(5)  The hospice provider is responsible for determining
if an applicant for hospice care is covered by a Medicaid
health plan prior to enrolling the client, for coordinating
services and reimbursement with the health plan during the
period the client is receiving the hospice benefit, and for
notifying the health plan when the client disenrolls from the
hospice benefit.

R414-14A-28.  Marketing by Hospice Providers.
Hospice providers shall not engage in unsolicited direct

marketing to prospective clients.  Marketing strategies shall
remain limited to mass outreach and advertisements, except
when a prospective client or legal representative explicitly
requests information from a particular hospice provider.
Hospice providers shall refrain from offering incentives or
other enticements to persuade a prospective client to choose
that provider for hospice care.

R414-14A-29.  Medicaid 1915c HCBS Waivers and
Hospice.

(1)  For hospice enrollees covered by a Medicaid 1915c
Home and Community-Based Services Waiver, hospice
providers shall provide medically necessary care that is
directly related to the patient's terminal illness.

(2)  The waiver program may continue to provide
services that are:

(a)  unrelated to the client's terminal illness and;
(b)  assessed by the waiver program as necessary to

maintain safe residence in a home or community-based
setting in accordance with waiver requirements.

(3)  The waiver case management agency and the
hospice case management agency shall meet together upon
commencement of hospice services to develop a coordinated
plan of care that clearly defines the roles and responsibilities
of each program.

KEY:  Medicaid
June 21, 2010 26-1-4.1
Notice of Continuation September 30, 2009 26-1-5

26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-33D.  Targeted Case Management by Community
Mental Health Centers for Individuals with Serious
Mental Illness.
R414-33D-1.  Introduction and Authority.

(1)  This rule outlines targeted case management services
provided to individuals with serious mental illness to assist in
gaining access to needed medical, educational, social, and
other services.

(2)  This rule implements 42 USC 1396n(g), which
authorizes targeted case management services and is
authorized under UCA 26-18-3.

R414-33D-2.  Definitions.
"Serious mental illness" means a serious and often

persistent mental illness in an adult or a serious emotional
disorder in a child that severely limits the individual's welfare
and development or functioning.

R414-33D-3.  Client Eligibility Requirements.
Targeted case management is available for individuals

with serious mental illness who are categorically or medically
needy.

R414-33D-4.  Program Access Requirements.
(1)  Targeted case management is provided to

individuals with serious mental illness for whom a case
management needs assessment completed by a qualified
targeted case manager documents that:

(a)  the individual requires a comprehensive coordinated
system of care and treatment or services from a variety of
agencies and providers to meet his documented medical,
social, educational, and other needs; and

(b)  there is reasonable indication that the individual will
access needed services only if assisted by a qualified targeted
case manager who in accordance with an individualized case
management service plan, locates, coordinates, and regularly
monitors the service.

(2)  Targeted case management services are at the option
of the individual in the target population.

(3)  Targeted case management services may not restrict
an individual's free choice of providers of case management
services or other Medicaid services.

R414-33D-5.  Service Coverage.
(1)  Medicaid covers:
(a)  client assessment to determine service needs,

including activities that focus on needs identification to
determine the need for any medical, educational, social, or
other services.  Assessment activities include taking client
history, identifying the needs of the client and completing
related documentation, gathering information from other
sources such as family members, medical providers, social
workers, and educators, if necessary, to form a complete
assessment of the client;

(b)  development of a written, individualized, and
coordinated case management service plan based on
information collected through an assessment that specifies the
goals and actions to address the client's medical, social,
educational and other service needs.  This includes input from
the client, the client's authorized health care decision maker,
family, and other agencies knowledgeable about the client, to
develop goals and identify a course of action to respond to the
client's assessed needs;

(c)  referral and related activities to help the client obtain
needed services, including activities that help link the client
with medical, social, educational providers or other programs
and services that are capable of providing needed services,

such as making referrals to providers for needed services and
scheduling appointments for the client;

(d)  coordinating the delivery of services to the client,
including CHEC screening and follow-up;

(e)  client assistance to establish and maintain eligibility
for entitlements other than Medicaid;

(f)  monitoring and follow-up activities, including
activities and contacts that are necessary to ensure the
targeted case management service plan is effectively
implemented and adequately addressing the needs of the
client, which activities may be with the client, family
members, providers or other entities, and conducted as
frequently as necessary to help determine whether services
are furnished in accordance with the client's case
management service plan, whether the services in the case
management service plan are adequate, whether there are
changes in the needs or status of the client, and if so, making
necessary adjustments in the case management service plan
and service arrangements with providers;

(g)  contacting non-eligible or non-targeted individuals
when the purpose of the contact is directly related to the
management of the eligible individual's care.  For example,
family members may be able to help identify needs and
supports, assist the client to obtain services, and provide case
managers with useful feedback to alert them to changes in the
client's status or needs;

(h)  instructing the client or caretaker, as appropriate, in
independently accessing needed services; and

(i)  monitoring the client's progress and continued need
for targeted case management and other services.

(2)  The agency may bill Medicaid for the above
activities only if;

(a)  the activities are identified in the case management
service plan and the time spent in the activity involves a face-
to-face encounter, telephone or written communication with
the client, family, caretaker, service provider, or other
individual with a direct involvement in providing or assuring
the client obtains the necessary services documented in the
service plan; and

(b)  there are no other third parties liable to pay for
services, including reimbursement under a medical, social,
educational, or other program.

(3)  Covered case management service provided to a
hospital or nursing facility patient is limited to a maximum of
five hours per admission.

(4)  Medicaid does not cover:
(a)  documenting targeted case management services

with the exception of time spent developing the written case
management needs assessment, service plans, and 180-day
service plan reviews;

(b)  teaching, tutoring, training, instructing, or educating
the client or others, except when the activity is specifically
designed to assist the client, parent, or caretaker to
independently obtain client services.  For example, Medicaid
does not cover client assistance in completing a homework
assignment or instructing a client or family member on
nutrition, budgeting, cooking, parenting skills, or other skills
development;

(c)  directly assisting with personal care or daily living
activities that include bathing, hair or skin care, eating,
shopping, laundry, home repairs, apartment hunting, moving
residences, or acting as a protective payee;

(d)  routine courier services.  For example, running
errands or picking up and delivering food stamps or
entitlement checks;

(e)  direct delivery of an underlying medical,
educational, social, or other service to which an eligible
individual has been referred.  For example, providing medical
and psychosocial evaluations, treatment, therapy and
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counseling, otherwise billable to Medicaid under other
categories of service;

(f)  direct delivery of foster care services that include
research gathering and completion of documentation,
assessing adoption placements, recruiting or interviewing
potential foster care placements, serving legal papers, home
investigations, providing transportation, administering foster
care subsidies, or making foster care placement arrangements;

(g)  traveling to the client's home or other location where
a covered case management activity occurs, nor time spent
transporting a client or a client's family member;

(h)  services for or on behalf of a non-Medicaid eligible
or a non-targeted individual if services relate directly to the
identification and management of the non-eligible or non-
targeted individual's needs and care.  For example, Medicaid
does not cover counseling the client's sibling or helping the
client's parent obtain a mental health service;

(i)  activities for the proper and efficient administration
of the Medicaid State Plan that include client assistance to
establish and maintain Medicaid eligibility.  For example,
locating, completing and delivering documents to a Medicaid
eligibility worker;

(j)  recruitment activities in which the mental health
center or case manager attempts to contact potential service
recipients;

(k)  time spent assisting the client to gather evidence for
a Medicaid hearing or participating in a hearing as a witness;
and

(l)  time spent coordinating between case management
team members for a client.

R414-33D-6.  Qualified Providers.
Targeted case management for individuals with serious

mental illness must be provided by an individual employed by
community mental health centers who is:

(1)  a licensed physician, a licensed psychologist, a
licensed clinical social worker, a licensed certified social
worker, a licensed social service worker, a licensed advanced
practice registered nurse, a licensed registered nurse, a
licensed professional counselor, a licensed marriage and
family counselor; or

(2)  an individual working toward licensure in one of the
professions identified in subsection (1) to the extent permitted
by Utah Code Title 58; or

(3)  a licensed practical nurse or a non-licensed
individual who has met the State Division of Substance Abuse
and Mental Health's training standards for case managers and
who is working under the supervision of one of the
individuals identified in subsection (1) or (2).

R414-33D-7.  Reimbursement Methodology.
(1)  For fee-for-service community mental health

centers, the Department pays the lower of the amount billed
or the rate on the mental health center's fee schedule.  The fee
schedule was initially established after consultation with
provider representatives.  A provider shall not charge the
Department a fee that exceeds the provider's usual and
customary charges for the provider's private-pay patients.

(2)  For capitated community mental health centers, the
Department pays monthly premiums to the centers for all
mental health services, including targeted case management.

KEY:  Medicaid
September 30, 2009 26-1-5
Notice of Continuation June 7, 2010 26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-302.  Eligibility Requirements.
R414-302-1.  Citizenship and Alienage.

(1)  The Department incorporates by reference 42 CFR
435.406 2008 ed., which requires applicants and recipients to
be U.S. citizens or qualified aliens and to provide verification
of their U.S. citizenship or lawful alien status.

(2)  The definitions in R414-1 and R414-301 apply to
this rule.

(3)  The Department shall decide if a public or private
organization no longer exists or is unable to meet an alien's
needs.  The Department shall base the decision on the
evidence submitted to support the claim.  The documentation
submitted by the alien must be sufficient to prove the claim.

(4)  One adult household member must declare the
citizenship status of all household members who will receive
Medicaid.  The client must provide verification of citizenship
and identity as described in 42 CFR 435.407.

(5)  A qualified alien, as defined in 8 U.S.C. 1641 who
was residing in the United States prior to August 22, 1996,
may receive full Medicaid, QMB, SLMB, or Qualifying
Individuals (QI) services.

(6)  A qualified alien, as defined in 8 U.S.C. 1641 newly
admitted into the United States on or after August 22, 1996,
may receive full Medicaid, QMB, SLMB, or Qualifying
Individuals (QI) services after five years have passed from the
person's date of entry into the United States.

(7)  The Department accepts as verification of
citizenship documents from federally recognized Indian tribes
evidencing membership or enrollment in such tribe including
those with international borders as required under Section
221(b)(1) of the Children's Health Insurance Program
Reauthorization Act of 2009, Pub. L. No. 111 3, or as
prescribed by the Secretary.

(8)  The Department provides reasonable opportunity for
applicants or clients to present satisfactory documentation of
citizenship as required under Section 221(b)(2) of the
Children's Health Insurance Program Reauthorization Act of
2009, Pub. L. No. 111 3.

(9)  The Department considers that an infant born to a
mother who is eligible for Medicaid at the time of such
infant's birth has provided satisfactory evidence of
citizenship.  The Department does not require further
verification of citizenship for such infant as required under
Section 221(b)(3) of the Children's Health Insurance Program
Reauthorization Act of 2009, Pub. L. No. 111 3.

(10)  The Department may implement an electronic
match system with the Social Security Administration to
verify citizenship or nationality, and the identity of an
applicant for medical assistance.  The electronic match
system shall meet the requirements of Section 211(a) of the
Children's Health Insurance Program Reauthorization Act of
2009, Pub. L. No. 111 3.

R414-302-2.  Utah Residence.
The Department adopts 42 CFR 435.403, 1997 ed.,

which is incorporated by reference.  The Department adopts
Subsection 1902(b) of the Compilation of the Social Security
Laws, in effect January 1, 1998, which is incorporated by
reference.

R414-302-3.  Reserved.
Reserved.

R414-302-4.  Residents of Institutions.
(1)  The Department provides Medicaid coverage to

individuals who are residents of institutions subject to the
limitations related to residents of public institutions, patients

in an institution for mental diseases who do not meet the age
criteria, and patients in an institution for tuberculosis as
defined in 42 CFR 435.1009, 2009 ed., which is incorporated
by reference.  The Department also incorporates by reference
the definitions in 42 CFR 435.1010, 2009 ed.

(2)  The Department does not consider persons under the
age of 18 to be residents of an institution if they are living
temporarily in the institution while arrangements are being
made for other placement.

(3)  The Department does not consider an individual
who resides in a temporary shelter for a limited period of time
as a resident of an institution.

(4)  The Department considers ineligible residents of
institutions for mental disease (IMD) who are ages 21 through
64 as non-residents while on conditional or convalescent
leave from the institution.  A resident of an IMD who is under
21 years of age, or is under 22 years of age and enters an
IMD before reaching 21 years of age, is considered to be a
resident while on conditional or convalescent leave from the
institution.

(5)  For individuals under 22 years of age who become
residents of an IMD before reaching 21 years of age, the
Department limits Medicaid eligibility to individuals residing
in the Utah State Hospital.

R414-302-5.  Social Security Numbers.
(1)  The Department adopts 42 CFR 435.910, 1997 ed.,

which is incorporated by reference.  The Department adopts
Section 1137 of the Compilation of the Social Security Laws,
in effect January 1, 1998, which is incorporated by reference.

(2)  Clients must provide their correct Social Security
Number (SSN).

(a)  The Department requires clients to provide their
correct SSN or a proof of application for a SSN at the time of
application for Medicaid.

(b)  The Department requires clients who do not know
their SSN or provide a SSN that is questionable to provide
proof of application for a SSN upon application for Medicaid.

(c)  Acceptable proof of application for a SSN is a Social
Security Card, an official document from Social Security
which identifies the correct number or a Social Security
receipt form 5028, 2880, or 2853.

(d)  The Department requires a new proof of application
for a SSN at each recertification if the SSN has not been
provided previously.

R414-302-6.  Application for Other Possible Benefits.
The Department requires applicants for and recipients of

medical assistance to apply for and take all reasonable steps
to receive other possible benefits as required by 42 CFR
435.608, 2004 ed., which is incorporated by reference.

(2)  Individuals who may be eligible for Medicare Part B
benefits must apply for Medicare Part B and, if eligible,
become enrolled in Medicare Part B to be eligible for
Medicaid.  The state pays the applicable monthly premium
and cost-sharing expenses for Medicare Part B for individuals
who are eligible for both Medicaid and Medicare Part B.

R414-302-7.  Third Party Liability.
(1)  The Department adopts 42 CFR 433.138(b) and

435.610, 1997 ed., and Section 1915(b) of the Compilation of
the Social Security Laws, in effect January 1, 1998, which are
incorporated by reference.

(2)  The Department requires clients to report any
changes in third party liability information within 30 days.

(3)  The Department considers a client noncooperative if
the client knowingly withholds third party liability
information.

(4)  The Department shall decide whether employer



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 113

provided group health insurance would be cost effective for
the state to purchase as a benefit of Medicaid.

(5)  The Department requires clients residing in selected
communities to be enrolled in a Health Maintenance
Organization as their primary care provider.  The Department
shall enroll clients who do not make a selection in a Health
Maintenance Organization that the Department selects. The
Department shall notify clients of the Health Maintenance
Organization that they will be enrolled in and allowed ten
days to contact the Department with a different selection. If
the client fails to notify the Department to make a different
selection within ten days, the enrollment shall become
effective for the next benefit month.

R414-302-8.  Medical Support Enforcement.
The Department adopts 42 CFR 433.145 through

433.148, 1997 ed., which is incorporated by reference.

R414-302-9.  Relationship Determination for Family
Medicaid.

The Department adopts 42 CFR 435.602(a), 1997 ed.,
which is incorporated by reference.

R414-302-10.  Strikers - Family Medicaid.
The Department adopts 45 CFR 233.106, 1997 ed.,

which is incorporated by reference.

KEY:  public assistance programs, application, eligibility,
Medicaid
July 1, 2010 26-18-3
Notice of Continuation January 25, 2008
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-304.  Income and Budgeting.
R414-304-1.  Definitions.

(1)  The definitions in R414-1 and R414-301 apply to
this rule.  In addition:

(a)  "Allocation for a spouse" means an amount of
income that is the difference between the SSI federal benefit
rate for a couple minus the federal benefit rate for an
individual.

(b)  "Basic maintenance standard" or "BMS" means the
income level for eligibility for 1931 Family Medicaid, and for
coverage of the medically needy based on the number of
family members who are counted in the household size.

(c)  "Benefit month" means a month or any portion of a
month for which an individual is eligible for Medicaid.

(d)  "Deeming" or "deemed" means a process of counting
income from a spouse or a parent, or the sponsor of a
qualified alien, to decide what amount of income after certain
allowable deductions, if any, must be considered income to
the applicant or recipient.

(e)  "Federal poverty guideline" or "FPL" means the U.S.
federal poverty measure issued annually by the Department of
Health and Human Services that is used to determine
financial eligibility for certain means-tested federal programs.
Any usage in this rule of poverty means the federal poverty
guideline.

(f)  "Household size" means the number of family
members, including the client, who are counted based on the
criteria of the particular program to decide what level of
income to use to determine eligibility.

(g)  "Medically needy" means medical assistance
coverage under the provisions of 42 CFR 435.301, 2001 ed.,
and that uses the Basic Maintenance Standard as the income
limit for eligibility.

(h)  "Poverty-related" refers to any one of a variety of
medical assistance programs that use a percentage of the
federal poverty guideline for the household size involved as
the income limit to determine eligibility.

(i)  "Qualified Domestic Relations Order" means a
domestic relations order that creates or recognizes the
existence of an alternate payee's right to, or assigns to an
alternate payee the right to, receive all or a portion of the
benefits payable with respect to a participant under a pension
plan pursuant to a state domestic relations law.

(j)  "Sponsor" means one or more persons who have
signed an Affidavit of Support pursuant to Section 213A of
the Immigration and Nationality Act on or after December 19,
1997 for an alien immigrating to the United States on or after
December 19, 1997.

(k)  "Temporarily absent" means a member of a
household is living away from the home for a period of time
but intends to return to the home when the reason for the
temporary absence is accomplished.  Reasons for a temporary
absence may include an absence for the purpose of education,
medical care, visits, military service, temporary religious
service or other volunteer service such as the Peace Corps.

R414-304-2.  A, B and D Medicaid and A, B and D
Institutional Medicaid Unearned Income Provisions.

(1)  This rule establishes how the Department treats
unearned income to determine eligibility for Aged, Blind and
Disabled Medicaid and Aged, Blind and Disabled
Institutional Medicaid coverage groups.

(2)  The Department incorporates by reference 42 CFR
435.811 and 435.831, 2008 ed., and 20 CFR 416.1102,
416.1103, 416.1120 through 416.1124, 416.1140 through
416.1148, 416.1150, 416.1151, 416.1157, 416.1163 through
416.1166, and Appendix to Subpart K of 416, 2008 ed.  The

Department incorporates by reference Sections 404(h)(4) and
1612(b)(24) and (25) of the Compilation of the Social
Security Laws in effect January 1, 2009, to determine income
and income deductions for Medicaid eligibility.  The
Department does not count as income any payments from
sources that federal laws specifically prohibit from being
counted as income to determine eligibility for federally-
funded medical assistance programs.

(3)  The following definitions apply to this section:
(a)  "Eligible spouse" means the member of a married

couple who is either aged, blind, or disabled.
(b)  "In-kind support donor" means an individual who

provides food or shelter without receiving full market value
compensation in return.

(c)  "Presumed maximum value" means the allowed
maximum amount an individual is charged for the receipt of
food and shelter.  This amount will not exceed 1/3 of the SSI
federal benefit rate plus $20.

(4)  The agency does not count VA (Veteran's
Administration) payments for aid and attendance or the
portion of a VA payment that is made because of unusual
medical expenses.  Other VA income based on need is
countable income, but is not subject to the $20 general
income disregard.

(5)  The agency only counts as income the portion of a
VA check to which the client is legally entitled.  If the
payment includes an amount for a dependent, that amount
counts as income for the dependent.  If the dependent does
not live with the veteran or surviving spouse, the portion for
the dependent counts as the dependent's income unless the
dependent has applied to VA to receive the payment directly,
VA has denied that request, and the dependent does not
receive the payment.  In this case, the amount for a dependent
also counts as income of the veteran or surviving spouse who
receives the payment.

(6)  SSA reimbursements of Medicare premiums are not
countable income.

(7)  The agency does not count as income, the value of
special circumstance items if the items are paid for by donors.

(8)  For A, B and D Medicaid, the agency counts as
income two-thirds of current child support received in a
month for the disabled child.  It does not matter if the
payments are voluntary or court-ordered.  It does not matter if
the child support is received in cash or in-kind.  If there is
more than one child for whom the payment is made, the
amount is divided equally among the children unless a court
order indicates a different division.

(9)  Child support payments that are payments owed for
past months or years are countable income of the parent or
guardian, and will be counted to determine eligibility of the
parent or guardian.  Countable income of the parent is used to
determine the amount of income that will be deemed from the
parent to the child to determine the child's eligibility.

(10)  For A, B and D Institutional Medicaid, court-
ordered child support payments collected by the Office of
Recovery Services (ORS) for a child who resides out-of-
home in a Medicaid 24-hour care facility are not counted as
income to the child.  If ORS allows the parent to retain up to
the amount of the personal needs allowance for the child's
personal needs, that amount is counted as income for the
child.  All other current child support payments received by
the child or guardian that are not subject to collection by ORS
count as unearned income to the child.

(11)  The agency counts as unearned income, the interest
earned from a sales contract on either or both the lump sum
and installment payments when the interest is received or
made available to the client.

(12)  If the client, or the client and spouse do not live
with an in-kind support donor, in-kind support and
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maintenance is the lesser of the value or the presumed
maximum value of food or shelter received.  If the client, or
the client and spouse live with an in-kind support donor and
do not pay a prorated share of household operating expenses,
in-kind support and maintenance is the difference between the
prorated share of household operating expenses and the
amount the client, or the client and spouse actually pay, or the
presumed maximum value, whichever is less.

(13)  Payments under a contract that provide for
payments at set intervals or after completion of the contract
period are not lump sum payments.  The payments are subject
to regular income counting rules.  Retroactive payments from
SSI and SSA reimbursements of Medicare premiums are not
lump sum payments.

(14)  The agency does not count as income educational
loans, grants, and scholarships received from Title IV
programs of the Higher Education Act or from Bureau of
Indian Affairs educational programs.  The agency does not
count as income grants, scholarships, fellowships, or gifts
from other sources that are actually used to pay, or will be
used to pay, allowable educational expenses.  Any amount of
grants, scholarships, fellowships, or gifts from other sources
that are used or will be used for non-educational expenses
including food and shelter expenses, counts as income in the
month received.  Allowable educational expenses include:

(a)  tuition;
(b)  fees;
(c)  books;
(d)  equipment;
(e)  special clothing needed for classes;
(f)  travel to and from school at a rate of 21 cents a mile,

unless the grant identifies a larger amount;
(g)  child care necessary for school attendance.
(15)  Except for an individual eligible for the Medicaid

Work Incentive Program, the following provisions apply to
non-institutional medical assistance:

(a)  For A, B, or D Medicaid, the agency does not count
income of a spouse or a parent to determine Medicaid
eligibility of a person who receives SSI or meets 1619(b)
criteria.  SSI recipients and 1619(b) status individuals who
meet all other Medicaid eligibility factors are eligible for
Medicaid without spending down.

(b)  If an ineligible spouse of an aged, blind, or disabled
person has more income after deductions than the allocation
for a spouse, the agency deems the spouse's income to the
aged, blind, or disabled spouse to determine eligibility.

(c)  The agency determines household size and whose
income counts for A, B or D Medicaid as described below.

(i)  If only one spouse is aged, blind or disabled:
(A)  the agency deems income of the ineligible spouse to

the eligible spouse when that income exceeds the allocation
for a spouse.  The agency compares the combined income to
100% of the federal poverty guideline for a two-person
household.  If the combined income exceeds that amount, the
agency compares it, after allowable deductions, to the BMS
for two to calculate the spenddown.

(B)  If the ineligible spouse's income does not exceed the
allocation for a spouse, the agency does not count the
ineligible spouse's income and does not include the ineligible
spouse in the household size.  Only the eligible spouse's
income is compared to 100% of the federal poverty guideline
for one.  If the income exceeds that amount, it is compared,
after allowable deductions, to the BMS for one to calculate
the spenddown.

(ii)  If both spouses are either aged, blind or disabled, the
income of both spouses is combined and compared to 100%
of the federal poverty guideline for a two-person household.
SSI income is not counted.

(A)  If the combined income exceeds that amount, and

one spouse receives SSI, only the income of the non-SSI
spouse, after allowable deductions, is compared to the BMS
for a one-person household to calculate the spenddown.

(B)  If neither spouse receives SSI and their combined
income exceeds 100% of the federal poverty guideline, then
the income of both spouses, after allowable deductions, is
compared to the BMS for a two-person household to calculate
the spenddown.

(C)  If neither spouse receives SSI and only one spouse
will be covered under the applicable program, the agency
deems income of the non-covered spouse to the covered
spouse when that income exceeds the spousal allocation.  If
the non-covered spouse's income does not exceed the spousal
allocation, then the agency counts only the covered spouse's
income.  In both cases, the countable income is compared to
100% of the two-person poverty guideline.  If it exceeds the
limit, then income, after allowable deductions, is compared to
the BMS.

(I)  If the non-covered spouse has deemable income, the
countable income, after allowable deductions, is compared to
a two-person BMS to calculate a spenddown.

(II)  If the non-covered spouse does not have deemable
income, then only the covered spouse's income, after
allowable deductions, is compared to a one-person BMS to
calculate the spenddown.

(iii)  In determining eligibility under (c) for an aged or
disabled person whose spouse is blind, both spouses' income
is combined.

(A)  If the combined income after allowable deductions
is under 100% of the federal poverty guideline, the aged or
disabled spouse will be eligible under the 100% poverty
group defined in 1902(a)(10)(A)(ii) of the Social Security
Act, and the blind spouse is eligible without a spenddown
under the medically needy group defined in 42 CFR 435.301.

(B)  If the combined income after allowable deductions
is over 100% of poverty, both spouses are eligible with a
spenddown under the medically needy group defined in 42
CFR 435.301.

(iv)  If one spouse is disabled and working, the other is
aged, blind, or disabled and not working, and neither spouse
is an SSI recipient nor a 1619(b) eligible individual, the
working disabled spouse may choose to receive coverage
under the Medicaid Work Incentive program.  If both spouses
want coverage, however, the agency first determines
eligibility for them as a couple.  If a spenddown is owed for
them as a couple, they must meet the spenddown to receive
coverage for both of them.

(e)  Except when determining countable income for the
100% poverty-related Aged and Disabled Medicaid
programs, income will not be deemed from a spouse who
meets 1619(b) protected group criteria.

(f)  The agency determines household size and whose
income counts for QMB, SLMB, and QI assistance as
described below.

(i)  If both spouses receive Part A Medicare and both
want coverage, the agency combines income of both spouses
and compares it to the applicable percentage of the poverty
guideline for a two-person household.

(ii)  If one spouse receives Part A Medicare, and the
other spouse is aged, blind, or disabled and that spouse either
does not receive Part A Medicare or does not want coverage,
then the agency deems income of the ineligible spouse to the
eligible spouse when that income exceeds the allocation for a
spouse.  If the income of the ineligible spouse does not
exceed the allocation for a spouse, then only the income of
the eligible spouse is counted.  In both cases, the countable
income is compared to the applicable percentage of the
federal poverty guideline for a two-person household.

(iii)  If one spouse receives Part A Medicare and the
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other spouse is not aged, blind or disabled, the agency deems
income of the ineligible spouse to the eligible spouse when
that income exceeds the allocation for a spouse.  The
combined countable income is compared to the applicable
percentage of the federal poverty guideline for a two-person
household.  If the ineligible spouse's deemable income does
not exceed the allocation for a spouse, only the eligible
spouse's income is counted, and compared to the applicable
percentage of the poverty guideline for a one-person
household.

(iv)  SSI income will not be counted to determine
eligibility for QMB, SLMB or QI assistance.

(g)  If any parent in the home receives SSI or is eligible
for 1619(b) protected group coverage, the agency will not
count the income of either parent to determine a child's
eligibility for B or D Medicaid.

(h)  Payments for providing foster care to a child are
countable income.  The portion of the payment that represents
a reimbursement for the expenses related to providing foster
care is not countable income.

(16)  For institutional Medicaid including home and
community based waiver programs, the agency counts only
the client in the household size, and counts only the client's
income and income deemed from an alien client's sponsor, to
determine contribution to cost of care.

(17)  The agency deems income, unearned and earned,
from an alien's sponsor, and the sponsor's spouse, if any,
when the sponsor has signed an Affidavit of Support pursuant
to Section 213A of the Immigration and Nationality Act on or
after December 19, 1997.

(18)  Sponsor deeming will end when the alien becomes
a naturalized U.S. citizen, or has worked 40 qualifying
quarters as defined under Title II of the Social Security Act or
can be credited with 40 qualifying work quarters.  Beginning
after December 31, 1996, a creditable qualifying work quarter
is one during which the alien did not receive any federal
means-tested public benefit.

(19)  Sponsor deeming does not apply to applicants who
are eligible for Medicaid for emergency services only.

(20)  If income such as retirement income has been
divided between divorced spouses by the divorce decree
pursuant to a Qualified Domestic Relations Order, only the
amount paid to the individual is counted as income.

(21)  The Department does not count as unearned income
the additional $25 a week payment to a recipient of
unemployment insurance provided under Section 2002 of the
American Recovery and Reinvestment Act of 2009, Pub. L.
No. 111 5, 123 Stat. 115.  The recipient may receive this
weekly payment from March 2009 through June 2010.

(22)  The Department does not count as unearned income
the one-time economic recovery payments that an individual
receives under Social Security, Supplemental Security
Income, Railroad Retirement, or Veteran's benefits under the
provisions of Section 2201 of the American Recovery and
Reinvestment Act of 2009, Pub. L. No. 111 5, 123 Stat. 115.
It further does not count refunds that a government retiree
receives pursuant to the provisions of Section 2202 of the
American Recovery and Reinvestment Act of 2009, Pub. L.
No. 111 5, 123 Stat. 115.

(23)  The Department does not count as unearned income
the Consolidated Omnibus Budget Reconciliation Act
(COBRA) premium subsidy provided under Section 3001 of
the American Recovery and Reinvestment Act of 2009, Pub.
L. No. 111 5, 123 Stat. 115.

R414-304-3.  Medicaid Work Incentive Program
Unearned Income Provisions.

(1)  This rule establishes how the Department treats
unearned income for the Medicaid Work Incentive program.

(2)  The Department incorporates by reference 20 CFR
416.1102, 416.1103, 416.1120 through 416.1124, 416.1140
through 416.1148, 416.1150, 416.1151, 416.1157 and
Appendix to Subpart K of 416, 2008 ed.  The Department
adopts Subsection 404(h)(4) and 1612(b)(24) and (25) of the
Compilation of the Social Security Laws in effect January 1,
2009.  The Department does not count as income any
payments from sources that federal laws specifically prohibit
from being counted as income to determine eligibility for
federally-funded medical assistance programs.

(3)  The Department allows the provisions found in
Subsections R414-304-2(4) through (14), and (18) through
(23).

(4)  The agency determines income from an ineligible
spouse or parent by the total of the earned and unearned
income using the appropriate exclusions in 20 CFR 416.1161,
except that court ordered support payments are not allowed as
an income deduction.

(5)  For the Medicaid Work Incentive Program, the
income of a spouse or parent is not considered in determining
eligibility of a person who receives SSI.  SSI recipients who
meet all other Medicaid Work Incentive Program eligibility
factors are eligible without paying a Medicaid buy-in
premium.

(6)  The agency determines household size and whose
income counts for the Medicaid Work Incentive Program as
described below:

(a)  If the Medicaid Work Incentive Program individual
is an adult and is not living with a spouse, the agency counts
only the income of the individual.  The agency includes in the
household size, any dependent children under age 18, or who
are 18, 19, or 20 and are full-time students.  These dependent
children must be living in the home or be temporarily absent.
After allowable deductions, the agency compares the
countable income to 250% of the federal poverty guideline
for the household size involved.

(b)  If the Medicaid Work Incentive Program individual
is living with a spouse, the agency combines their income
before allowing any deductions.  The agency includes in the
household size the spouse and any children under age 18, or
who are 18, 19, or 20 and are full-time students.  These
dependent children must be living in the home or be
temporarily absent.  After allowable deductions, the agency
compares the countable income of the Medicaid Work
Incentive Program individual and spouse to 250% of the
federal poverty guideline for the household size involved.

(c)  If the Medicaid Work Incentive Program individual
is a child living with a parent, the agency combines the
income of the Medicaid Work Incentive Program individual
and the parents before allowing any deductions.  The agency
includes in the household size the parents, any minor siblings,
and siblings who are age 18, 19, or 20 and are full-time
students, who are living in the home or temporarily absent.
After allowable deductions, the agency compares the
countable income of the Medicaid Work Incentive Program
individual and the individual's parents to 250% of the federal
poverty guideline for the household size involved.

R414-304-4.  Family Medicaid and Institutional Family
Medicaid Unearned Income Provisions.

(1)  This rule establishes how the Department treats
unearned income to determine eligibility for Family Medicaid
and Institutional Family Medicaid coverage groups.

(2)  The Department incorporates by reference 42 CFR
435.811 and 435.831, 2008 ed., and 45 CFR 233.20(a)(1),
233.20(a)(3)(iv), 233.20(a)(3)(vi)(A), and 233.20(a)(4)(ii),
2008 ed.  The Department incorporates by reference Section
404(h)(4) of the Compilation of the Social Security Laws in
effect January 1, 2009.  The Department does not count as
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income any payments from sources that federal laws
specifically prohibit from being counted as income to
determine eligibility for federally-funded medical assistance
programs.

(3)  The term "unearned income" means cash received
for which the individual performs no service.

(4)  The agency does not count as income money loaned
to the individual if the individual proves the money is from a
loan that the individual is expected to repay.

(5)  The agency does not count as income support and
maintenance assistance provided in-kind by a non-profit
organization certified by the Department of Human Services.

(6)  The agency does not count as income the value of
food stamp assistance, USDA food donations or WIC
vouchers received by members of the household.

(7)  The agency does not count income that is received
too irregularly or infrequently to count as regular income,
such as cash gifts, up to $30 a calendar quarter per household
member.  Any amount that exceeds $30 a calendar quarter per
household member counts as income when received.
Irregular or infrequent income may be divided equally among
all members of the household.

(8)  The agency does not count as income the amount
deducted from benefit income that is to repay an overpayment
of such benefit income.

(9)  The agency does not count as income the value of
special circumstance items paid for by donors.

(10)  The agency does not count as income home energy
assistance.

(11)  The agency does not count payments from any
source that are to repair or replace lost, stolen or damaged
exempt property.  If the payments include an amount for
temporary housing, the agency only counts the amount that
the client does not intend to use or that is more than what is
needed for temporary housing.

(12)  The agency does not count as income SSA
reimbursements of Medicare premiums.

(13)  The agency does not count as income payments
from the Department of Workforce Services under the Family
Employment program, the Working Toward Employment
Program, and the Refugee Cash Assistance program.  To
determine eligibility for Medicaid, the agency counts income
used to determine the amount of these payments, unless the
income is an excluded income under other laws or
regulations.

(14)  The agency does not count as income interest or
dividends earned on countable resources.  The agency does
not count as income interest or dividends earned on resources
that are specifically excluded by federal laws from being
counted as available resources to determine eligibility for
federally-funded, means-tested medical assistance programs,
other than resources excluded by 42 U.S.C. 1382b(a).

(15)  The agency does not count as income the increase
in pay for a member of the armed forces that is called "hostile
fire pay" or "imminent danger pay," which is compensation
for active military duty in a combat zone.

(16)  The agency counts as income SSI and State
Supplemental payments received by children who are
included in the coverage under Child, Family, Newborn, or
Newborn Plus Medicaid.

(17)  The agency counts unearned rental income.  The
agency deducts $30 a month from the rental income.  If the
amount charged for the rental is consistent with community
standards, the agency deducts the greater of either $30 or the
following actual expenses that the client can verify.

(a)  taxes and attorney fees needed to make the income
available;

(b)  upkeep and repair costs necessary to maintain the
current value of the property, including utility costs paid by

the applicant or recipient;
(c)  interest paid on a loan or mortgage made for upkeep

or repair; and,
(d)  the value of a one-person food stamp allotment, if

meals are provided to a boarder.
(18)  The agency counts deferred income when it is

received by the client if it was not deferred by choice and
receipt can be reasonably anticipated.  If the income was
deferred by choice, it counts as income when it could have
been received.  The amount deducted from income to pay for
benefits like health insurance, medical expenses or child care
counts as income in the month the income could have been
received.

(19)  The agency counts the amount deducted from
income that is to pay an obligation such as child support,
alimony or debts in the month the income could have been
received.

(20)  The agency counts payments from trust funds as
income in the month the payment is received by the
individual or made available for the individual's use.

(21)  The agency only counts as income the portion of a
Veterans Administration check to which the client is legally
entitled.  If the payment includes an amount for a dependent,
that amount counts as income for the dependent.  If the
dependent does not live with the veteran or surviving spouse,
the portion for the dependent counts as the dependent's
income unless the dependent has applied to VA to receive the
payment directly, VA has denied that request, and the
dependent does not receive the payment.  In this case, the
amount for a dependent counts as income of the veteran or
surviving spouse who receives the payment.

(22)  The agency counts as income deposits to financial
accounts jointly owned between the client and one or more
other individuals, even if the deposits are made by a non-
household member.  If the client disputes ownership of the
deposits and provides adequate proof that the deposits do not
represent income to the client, the agency does not count
those funds as income.  The agency may require the client to
terminate access to the jointly held accounts.

(23)  The agency counts as unearned income the interest
earned from a sales contract on lump sum payments and
installment payments when the interest payment is received
by or made available to the client.

(24)  The agency counts current child support payments
as income to the child for whom the payments are being
made.  If a payment is for more than one child, the amount is
divided equally among the children unless a court order
indicates a different division.  Child support payments made
for past months or years (arrearages) are countable income to
determine eligibility of the parent or guardian who is
receiving the payment.  Arrearages are payments collected for
past months or years that were not paid on time and are like
repayments for past-due debts.  If the Office of Recovery
Services is collecting current child support, it is counted as
current even if the Office of Recovery Services mails the
payment to the client after the month it is collected.

(25)  The agency counts payments from annuities as
unearned income in the month the payment is received.

(26)  If income such as retirement income has been
divided between divorced spouses by the divorce decree
pursuant to a Qualified Domestic Relations Order, the agency
only counts the amount paid to the individual.

(27)  The agency deems both unearned and earned
income from an alien's sponsor, and the sponsor's spouse, if
any, when the sponsor has signed an Affidavit of Support
pursuant to Section 213A of the Immigration and Nationality
Act on or after December 19, 1997.

(28)  The agency stops deeming income from a sponsor
when the alien becomes a naturalized U.S. citizen, or has
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worked 40 qualifying quarters as defined under Title II of the
Social Security Act or can be credited with 40 qualifying
work quarters.  Beginning after December 31, 1996, a
creditable qualifying work quarter is one during which the
alien did not receive any federal means-tested public benefit.

(29)  Sponsor deeming does not apply to applicants who
are eligible for Medicaid for emergency services only.

(30)  The Department does not count as unearned income
the additional $25 a week payment to a recipient of
unemployment insurance provided under Section 2002 of the
American Recovery and Reinvestment Act of 2009, Pub. L.
No. 111 5, 123 Stat. 115.  The recipient may receive this
weekly payment from March 2009 through June 2010.

(31)  The Department does not count as unearned income
the one-time economic recovery payments that an individual
receives under Social Security, Supplemental Security
Income, Railroad Retirement, or Veteran's benefits under the
provisions of Section 2201 of the American Recovery and
Reinvestment Act of 2009, Pub. L. No. 111 5, 123 Stat. 115.
It further does not count refunds that a government retiree
receives pursuant to the provisions of Section 2202 of the
American Recovery and Reinvestment Act of 2009, Pub. L.
No. 111 5, 123 Stat. 115.

(32)  The Department does not count as unearned income
the COBRA premium subsidy provided under Section 3001
of the American Recovery and Reinvestment Act of 2009,
Pub. L. No. 111 5, 123 Stat. 115.

R414-304-5.  A, B and D Medicaid and A, B and D
Institutional Medicaid Earned Income Provisions.

(1)  The Department incorporates by reference 42 CFR
435.811 and 435.831, 2008 ed., and 20 CFR 416.1110
through 416.1112, 2008 ed.  The Department does not count
as income any payments from sources that federal laws
specifically prohibit from being counted as income to
determine eligibility for federally-funded medical assistance
programs.

(2)  If an SSI recipient has a plan for achieving self-
support approved by the Social Security Administration, the
Department shall not count income set aside in the plan that
allows the individual to purchase work-related equipment or
meet self support goals.  This income shall be excluded and
may include earned and unearned income.

(3)  Expenses relating to the fulfillment of a plan to
achieve self-support shall not be allowed as deductions from
income.

(4)  For A, B and D Medicaid, earned income used to
compute a needs-based grant is not countable.

(5)  For A, B and D Institutional Medicaid, $125 shall be
deducted from earned income before contribution towards
cost of care is determined.

(6)  Capital gains shall be included in the gross income
from self-employment.

(7)  To determine countable net income from self-
employment, the state shall allow a 40 percent flat rate
exclusion off the gross self-employment income as a
deduction for business expenses.  For self-employed
individuals who have actual allowable business expenses
greater than the 40 percent flat rate exclusion amount, if the
individual provides verification of the actual expenses, the
self-employment net profit amount will be calculated using
the same deductions that are allowed under federal income
tax rules.

(8)  No deductions shall be allowed for the following
business expenses:

(a)  transportation to and from work;
(b)  payments on the principal for business resources;
(c)  net losses from previous tax years;
(d)  taxes;

(e)  money set aside for retirement;
(f)  work-related personal expenses.
(9)  Net losses of self-employment from the current tax

year may be deducted from other earned income.
(10)  The Department disregards earned income paid by

the U.S. Census Bureau to temporary census takers to prepare
for and conduct the census, for individuals defined in 42 CFR
435.120, 435.122, 435.130 through 435.135, 435.137,
435.138, 435.139, 435.211, 435.301, 435.320, 435.322,
435.324, 435.340, 435.350 and 435.541.  This income is also
excluded for individuals described in 1634(b), (c) and (d),
1 9 0 2 ( a ) ( 1 0 ) ( A ) ( i ) ( I I ) ,  1 9 0 2 ( a ) ( 1 0 ) ( A ) ( i i ) ( X ) ,
1902(a)(10)(A)(i i )(XII) ,  1902(a)(10)(A)(i i )(XIII)
1902(a)(10)(A)(ii)(XVIII), and 1902(a)(10)(E)(i) through
(iv)(I) of Title XIX of the Social Security Act.  The
Department does not exclude earnings paid to temporary
census takers from the post-eligibility process of determining
the person's cost-of-care contribution for long-term care
recipients.

(11)  Deductions from earned income such as insurance
premiums, savings, garnishments, or deferred income are
counted in the month when the funds could have been
received.

(12)  The Department does not count as earned income
any credit or refund that an individual receives under the
provisions of Section 1001 of the American Recovery and
Reinvestment Act of 2009, Pub. L. No. 111 5, 123 Stat. 115,
referred to as the Making Work Pay credit.

R414-304-6.  Family Medicaid and Family Institutional
Medicaid Earned Income Provisions.

This section provides eligibility criteria governing
earned income for the determination of eligibility for Family
Medicaid and Institutional Family Medicaid coverage groups.

(1)  The Department incorporates by reference 42 CFR
435.811 and 435.831, 2008 ed. and 45 CFR 233.20(a)(6)(iii)
through (iv), 233.20(a)(6)(v)(B), 233.20(a)(6)(vi) through
(vii), and 233.20(a)(11), 2008 ed.  The Department does not
count as income any payments from sources that federal laws
specifically prohibit from being counted as income to
determine eligibility for federally-funded medical assistance
programs.

(2)  The following definitions apply to this section:
(a)  "Full-time student" means a person enrolled for the

number of hours defined by the particular institution as
fulfilling full-time requirements.

(b)  "Part-time student" means a person who is enrolled
for at least one-half the number of hours or periods
considered by the institution to be customary to complete the
course of study within the minimum time-period.  If no
schedule is set by the school, the course of study must be no
less than an average of two class periods or two hours a day,
whichever is less.

(c)  "School attendance" means enrollment in a public or
private elementary or secondary school, a university or
college, vocational or technical school or the Job Corps, for
the express purpose of gaining skills that lead to gainful
employment.

(d)  "Full-time employment" means an average of 100 or
more hours of work a month or an average of 23 hours a
week.

(e)  "Aid to Families with Dependent Children" (AFDC)
means a state plan for aid that was in effect on June 16, 1996.

(f)  "1931 Family Medicaid" is Medicaid coverage
required by Subsection 1931(a), (b), and (g) of the
Compilation of Social Security Laws.

(3)  The income of a dependent child is not countable
income if the child is:

(a)  in school or training full-time;
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(b)  in school or training part-time, if employed less than
100 hours a month;

(c)  in a job placement under the federal Workforce
Investment Act (WIA).

(4)  For Family Medicaid, the AFDC $30 and 1/3 of
earned income deduction is allowed if the wage earner has
received 1931 Family Medicaid in one of the four previous
months and this disregard has not been exhausted.

(5)  The Department determines countable net income
from self-employment by allowing a 40 percent flat rate
exclusion off the gross self-employment income as a
deduction for business expenses.  If a self-employed
individual provides verification of actual business expenses
greater than the 40 percent flat rate exclusion amount, the
Department allows actual expenses to be deducted.  The
expenses must be business expenses allowed under federal
income tax rules.

(6)  Items such as personal business and entertainment
expenses, personal transportation, purchase of capital
equipment, and payments on the principal of loans for capital
assets or durable goods, are not business expenses.

(7)  For Family Medicaid, the Department shall deduct
child-care costs, and the costs of providing care for an
incapacitated adult who is included in the Medicaid
household size, from the earned income of clients working
100 hours or more in a calendar month.  A maximum of up to
$200.00 per month per child under age 2 and $175.00 per
month per child age 2 and older or incapacitated adult, may
be deducted.  A maximum of up to $160.00 per month per
child under age 2 and $140.00 per month per child age 2 and
older or incapacitated adult, may be deducted from the earned
income of clients working less than 100 hours in a calendar
month.

(8)  For Family Institutional Medicaid, the Department
shall deduct child-care costs from the earned income of
clients working 100 hours or more in a calendar month.  A
maximum of up to $160 a month per child may be deducted.
A maximum of up to $130 a month is deducted from the
earned income of clients working less than 100 hours in a
calendar month.

(9)  The Department excludes earned income paid by the
U.S. Census Bureau to temporary census takers to prepare for
and conduct the census, for individuals defined in 42 CFR
435.110, 435.112 through 435.117, 435.119, 435.210 for
groups defined under 201(a)(5) and (6), 435.211, 435.222,
435.223, and 435.300 through 435.310 and individuals
defined in Title XIX of the Social Security Act Sections
1 9 0 2 ( a ) ( 1 0 ) ( A ) ( i ) ( I I I ) ,  ( I V ) ,  ( V I ) ,  ( V I I ) ,
1902(a)(10)(A)(ii)(XVII), 1902(a)(47), 1902(e)(1), (4), (5),
(6), (7), and 1931(b) and (c), 1925 and 1902(l).  The
Department does not exclude earnings paid to temporary
census takers from the post-eligibility process of determining
the person's cost-of-care contribution for long-term care
recipients.

(10)  Under 1931 Family Medicaid, for households that
pass the 185% gross income test, if net income does not
exceed the applicable BMS, the household is eligible for 1931
Family Medicaid.  No health insurance premiums or medical
bills are deducted from gross income to determine net income
for 1931 Family Medicaid.

(11)  For Family Medicaid recipients who otherwise
meet 1931 Family Medicaid criteria, who lose eligibility
because of earned income that does not exceed 185% of the
federal poverty guideline, the state shall disregard earned
income of the specified relative for six months to determine
eligibility for 1931 Family Medicaid.  Before the end of the
sixth month, the state shall conduct a review of the
household's earned income.  If the earned income exceeds
185% of the federal poverty guideline, the household is

eligible to receive Transitional Medicaid following the
provisions of Rule R414-303 as long as it meets all other
criteria.

(12)  After the first six months of disregarding earned
income, if the average monthly earned income of the
household does not exceed 185% of the federal poverty
guideline for a household of the same size, the state shall
continue to disregard earned income for an additional six
months to determine eligibility for 1931 Family Medicaid.  In
the twelfth month of receiving such income disregard, if the
household continues to have earned income, the household is
eligible to receive Transitional Medicaid following the
provisions of Rule R414-303 as long as it meets all other
criteria.

(13)  The Department does not count as earned income
any credit or refund that an individual receives under the
provisions of Section 1001 of the American Recovery and
Reinvestment Act of 2009, Pub. L. No. 111 5, 123 Stat. 115,
referred to as the Making Work Pay credit.

R414-304-7.  A, B and D Medicaid and Family Medicaid
Income Deductions.

(1)  This section sets forth income deductions for non-
institutional aged, blind, disabled and family Medicaid
programs, except for the Medicaid Work Incentive program.

(2)  The Department applies the financial methodologies
required by 42 CFR 435.601, and the deductions defined in
42 CFR 435.831, 2005 ed., which are incorporated by
reference.  Any additional income deductions or limitations
are described in this rule.

(3)  For aged, blind and disabled individuals eligible
under 42 CFR 435.301(b)(2)(iii), (iv), and (v), described
more fully in 42 CFR 435.320, .322 and .324, the Department
deducts from income an amount equal to the difference
between 100% of the federal poverty guideline and the
current BMS income standard for the applicable household
size to determine the spenddown amount.

(4)  To determine eligibility for and the amount of a
spenddown under medically needy programs, the Department
deducts from income health insurance premiums the client or
a financially responsible family member pays providing
coverage for the client or any family members living with the
client in the month of payment.  The Department also deducts
from income the amount of a health insurance premium the
month it is due when the Department pays the premium on
behalf of the client as authorized by Section 1905(a) of Title
XIX of the Social Security Act, 2005 ed., except no deduction
is allowed for Medicare premiums the Department pays for or
reimburses to recipients.

(a)  The Department deducts the entire payment in the
month it is due and does not prorate the amount.

(b)  The Department does not deduct health insurance
premiums to determine eligibility for the poverty-related
medical assistance programs or 1931 Family Medicaid.

(5)  To determine the spenddown under medically needy
programs, the Department deducts from income health
insurance premiums the client or a financially responsible
family member paid in the application month or during the
three month retroactive period.  The deduction is allowed
either in the month paid or in any month after the month paid
to the extent the full amount was not deducted in the month
paid, but only through the month of application.

(6)  To determine eligibility for medically needy
coverage groups, the Department deducts from income
medically necessary medical expenses that the client verifies
only if the expenses meet all of the following conditions:

(a)  The medical service was received by the client, a
client's spouse, a parent of a dependent client or a dependent
sibling of a dependent client, a deceased spouse or a deceased
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dependent child.
(b)  The medical bill will not be paid by Medicaid and is

not payable by a third party.
(c)  The medical bill remains unpaid, or the medical

service was received and paid during the month of application
or during the three-month time-period immediately preceding
the date of application.  The date the medical service was
provided on an unpaid expense does not matter if the client
still owes the provider for the service.  Bills for services
received and paid during the application month or the three-
month time-period preceding the date of application can be
used as deductions only through the month of application.

(7)  A medical expense cannot be allowed as a deduction
more than once.

(8)  A medical expense allowed as a deduction must be
for a medically necessary service.  The Department decides if
services are medically necessary.

(9)  The Department deducts medical expenses in the
order required by 42 CFR 435.831(h)(1).  When expenses
have the same priority, the Department deducts paid expenses
before unpaid expenses.

(10)  A client who pays a cash spenddown may present
proof of medical expenses paid during the coverage month
and request a refund of spenddown paid up to the amount of
bills paid by the client.  The following criteria apply:

(a)  Expenses for which a refund can be made include
medically necessary medical expenses not covered by
Medicaid or any third party, co-payments required for
prescription drugs covered under a Medicare Part D plan, and
co-payments or co-insurance amounts for Medicaid-covered
services as required under the State Medicaid Plan.

(b)  The expense must be for a service received during
the benefit month.

(c)  The Department will not refund any portion of any
medical expense the client uses to meet a Medicaid
spenddown because the client assumes responsibility to pay
any expenses used to meet a spenddown.

(d)  A refund cannot exceed the actual cash spenddown
amount paid by the client.

(e)  The Department does not refund spenddown
amounts paid by a client based on unpaid medical expenses
for services the client receives during the benefit month.  The
client may present to the agency any unpaid bills for non-
Medicaid-covered services that the client receives during the
coverage month.  The unpaid bills may be used to meet or
reduce the spenddown the client owes for a future month of
Medicaid coverage to the extent such bills remain unpaid at
the beginning of such future month.

(f)  The Department will reduce a refund by the amount
of any unpaid obligation the client owes the Department.

(11)  For poverty-related medical assistance, an
individual or household is ineligible if countable income
exceeds the applicable income limit.  Medical costs cannot be
deducted from income to determine eligibility for poverty-
related medical assistance programs.  Individuals cannot pay
the difference between countable income and the applicable
income limit to become eligible for poverty-related medical
assistance programs.

(12)  When a client must meet a spenddown to become
eligible for a medically needy program, the client must sign a
statement that says:

(a)  the agency told the client how spenddown can be
met;

(b)  the client expects his or her medical expenses to
exceed the spenddown amount;

(c)  whether the client intends to pay cash or use medical
expenses to meet the spenddown; and

(d)  that the agency told the client that the Medicaid
provider cannot use the provider's funds to pay the client's

spenddown and that the provider cannot loan the client
money for the client to pay the spenddown.

(13)  A client may meet the spenddown by paying the
agency the amount with cash or check, or by providing proof
to the agency of medical expenses the client owes equal to the
spenddown amount.

(a)  The client may elect to deduct from countable
income unpaid medical expenses for services received in non-
Medicaid covered months to meet or reduce the spenddown.

(b)  Expenses must meet the criteria for allowable
medical expenses.

(c)  Expenses cannot be payable by Medicaid or a third
party.

(d)  For each benefit month, the client can choose to
change the method of meeting spenddown by either
presenting proof of allowable medical expenses to the agency
or by presenting a cash or check payment to the agency equal
to the spenddown amount.

(14)  The Department cannot accept spenddown
payments from a Medicaid provider if the source of the funds
is the Medicaid provider's own funds.  The Department
cannot accept spenddown payments from a client if the funds
were loaned to the client by a Medicaid provider.

(15)  The Department deducts only the amount of pre-
paid medical expenses that equals the cost of services actually
received in the month such expenses are paid.  Payments a
client makes for medical services in a month before the
month services are actually received cannot be deducted from
income.

(16)  For non-institutional Medicaid programs, the
Department deducts institutional medical expenses the client
owes only if the expenses are medically necessary.  The
Department decides if services for institutional care are
medically necessary.

(17)  The Department does not require a client to pay a
spenddown of less than $1.

(18)  Medicaid covered medical costs incurred in a
current benefit month cannot be used to meet spenddown
when the client is enrolled in a Medicaid Health Plan.  Bills
for mental health services incurred in a benefit month cannot
be used to meet spenddown if Medicaid contracts with a
single mental health provider to provide mental health
services to all recipients in the client's county of residence.
Bills for mental health services received in a retroactive or
application month that the client has fully-paid during that
time can be used to meet spenddown only if the services were
not provided by the Medicaid-contracted, mental health
provider.

R414-304-8.  Medicaid Work Incentive Program Income
Deductions.

(1)  This section sets forth income deductions for the
Medicaid Work Incentive (MWI) program.

(2)  To determine eligibility for the MWI program, the
Department deducts the following amounts from income to
determine countable income that is compared to 250% of the
federal poverty guideline:

(a)  $20 from unearned income.  If there is less than $20
in unearned income, the Department deducts the balance of
the $20 from earned income;

(b)  Impairment-related work expenses;
(c)  $65 plus one half of the remaining earned income;
(d)  A current-year loss from a self-employment business

can be deducted only from other earned income.
(3)  For the MWI program, an individual or household is

ineligible if countable income exceeds the applicable income
limit.  Health insurance premiums and medical costs are not
deducted from income before comparing countable income to
the applicable limit.
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(4)  The Department deducts from countable income the
amount of health insurance premiums paid by the MWI-
eligible individual or a financially responsible household
member, to purchase health insurance for himself or other
family members in the household before determining the
MWI buy-in premium.

(5)  An eligible individual may meet the MWI buy-in
premium with cash, check or money order payable to the
Department.  The MWI premium cannot be met with medical
expenses.

(6)  The Department does not require a client to pay a
MWI buy-in premium of less than $1.

R414-304-9.  A, B, and D Institutional Medicaid and
Family Institutional Medicaid Income Deductions.

(1)  This section sets forth income deductions for aged,
blind, disabled and family institutional Medicaid programs.

(2)  The Department applies the financial methodologies
required by 42 CFR 435.601 and the deductions defined in 42
CFR 435.725, 435.726, and 435.832, 2005 ed., which are
incorporated by reference.  The Department applies
Subsection 1902(r)(1) and 1924(d) of the Compilation of the
Social Security Laws, which are incorporated by reference.
Any additional income deductions or limitations are described
in this rule.

(3)  The following definitions apply to this section:
(a)  "Family member" means a son, daughter, parent, or

sibling of the client or the client's spouse who lives with the
spouse.

(b)  "Dependent" means earning less than $2,000 a year,
not being claimed as a dependent by any other individual, and
receiving more than half of one's annual support from the
client or the client's spouse.

(4)  Health insurance premiums:
(a)  For institutionalized and waiver eligible clients, the

Department deducts from income health insurance premiums
only for the institutionalized or waiver eligible client and only
if paid with the institutionalized or waiver eligible client's
funds.  Health insurance premiums are deducted in the month
due.  The payment is not pro-rated.  The Department deducts
the amount of a health insurance premium for the month it is
due if the Department is paying the premium on behalf of the
client as authorized by Section 1905(a) of Title XIX of the
Social Security Act, except no deduction is allowed for
Medicare premiums the Department pays for or reimburses to
recipients.

(b)  The Department deducts from income the portion of
a combined premium, attributable to the institutionalized or
waiver-eligible client if the combined premium includes a
spouse or dependent family member and is paid from the
funds of the institutionalized or waiver eligible client.

(5)  The Department deducts medical expenses from
income only if the expenses meet all of the following
conditions:

(a)  the medical service was received by the client;
(b)  the unpaid medical bill will not be paid by Medicaid

or by a third party;
(c)  a paid medical bill can be deducted only through the

month it is paid.  No portion of any paid bill can be deducted
after the month of payment.

(6)  To determine the cost of care contribution for long-
term care services, the Department does not deduct medical or
remedial care expenses that the Department is prohibited from
paying because the expenses are incurred during a penalty
period imposed due to a transfer of assets for less than fair
market value.  The Department does not deduct medical or
remedial care expenses that the Department is prohibited from
paying under Section 6014 of Pub. L. No. 109-171 because
the equity value of the individual's home exceeds the limit set

by such law.  The Department will not deduct such expenses
during the month the services are received nor for any month
after the month services are received even when such
expenses remain unpaid.

(7)  The Department does not allow a medical expense
as an income deduction more than once.

(8)  A medical expense allowed as an income deduction
must be for a medically necessary service.  The Department
of Health decides if services are medically necessary.

(9)  The Department deducts only the amount of pre-
paid medical expenses that equals the cost of services actually
received in the month such expenses are paid.  Payments a
client makes for medical services in a month before the
month the services are actually received cannot be deducted
from income.

(10)  When a client must meet a spenddown to become
eligible for a medically needy program or receive Medicaid
under a home and community based care waiver, the client
must sign a statement that says:

(a)  the agency told the client how spenddown can be
met;

(b)  the client expects his or her medical expenses to
exceed the spenddown amount;

(c)  whether the client intends to pay cash or use medical
expenses to meet the spenddown; and

(d)  that the agency told the client that the Medicaid
provider cannot use the provider's funds to pay the client's
spenddown and that the provider cannot loan the client
money for the client to pay the spenddown.

(11)  A client may meet the spenddown by paying the
agency the amount with cash or check, or by providing to the
agency proof of medical expenses the client owes equal to the
spenddown amount.

(a)  The client may elect to deduct from countable
income unpaid medical expenses for services received in non-
Medicaid covered months to meet or reduce the spenddown.

(b)  Expenses must meet the criteria for allowable
medical expenses.

(c)  Expenses cannot be payable by Medicaid or a third
party.

(d)  For each benefit month, the client may choose to
change the method of meeting spenddown by either
presenting proof of allowable medical expenses to the agency
or by presenting a cash or check payment to the agency equal
to the spenddown amount.

(12)  The Department cannot accept spenddown
payments from a Medicaid provider if the source of the funds
is the Medicaid provider's own funds.  The Department
cannot accept spenddown payments from a client if the funds
were loaned to the client by a Medicaid provider.

(13)  Institutionalized clients are required to pay all
countable income remaining after allowable income
deductions to the institution in which they reside as their
contribution to the cost of their care.

(14)  A client who pays a cash spenddown, or a liability
amount to the medical facility in which he resides, may
present proof of medical expenses paid during the coverage
month and request a refund of spenddown or liability paid up
to the amount of bills paid by the client.  The following
criteria applies:

(a)  Expenses for which a refund can be made include
medically necessary medical expenses not covered by
Medicaid or any third party, co-payments required for
prescription drugs covered under a Medicare Part D plan, and
co-payments or co-insurance amounts for Medicaid-covered
services as required under the State Medicaid Plan.

(b)  The expense must be for a service received during
the benefit month.

(c)  The Department will not refund any portion of any
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medical expense the client uses to meet a Medicaid
spenddown or to reduce the liability owed to the institution
because the client assumes responsibility to pay any expenses
used to meet a spenddown or reduce a liability.

(d)  A refund cannot exceed the actual cash spenddown
or liability amount paid by the client.

(e)  The Department does not refund spenddown or
liability amounts paid by a client based on unpaid medical
expenses for services the client receives during the benefit
month.  The client may present to the agency any unpaid bills
for non-Medicaid-covered services that the client receives
during the coverage month.  The unpaid bills may be used to
meet or reduce the spenddown the client owes for a future
month of Medicaid coverage to the extent such bills remain
unpaid at the beginning of such future month.

(f)  The Department reduces a refund by the amount of
any unpaid obligation the client owes the Department.

(15)  The Department deducts a personal needs
allowance for residents of medical institutions equal to $45.

(16)  When a doctor verifies that a single person, or a
person whose spouse resides in a medical institution is
expected to return home within six months of entering a
medical institution or nursing home, the Department deducts a
personal needs allowance equal to the current Medicaid
Income Limit (BMS) for one person, defined in R414-304-
11(6), for up to six months to maintain the individual's
community residence.

(17)  Except for an individual eligible for the Personal
Assistance Waiver, an individual receiving assistance under
the terms of a Home and Community-Based Services Waiver
is eligible to receive a deduction for a non-institutionalized,
non-waiver-eligible spouse and dependent family member as
if that individual were institutionalized.  The Department
applies the provisions of Section 1924(d) of the Compilation
of Social Security Laws, or the provisions of 42 U.S.C.
435.726 or 435.832 to determine the deduction for a spouse
and family members.

(18)  A client is not eligible for Medicaid coverage if
medical costs are not at least equal to the contribution
required towards the cost of care.

(19)  Medicaid covered medical costs incurred in a
current benefit month cannot be used to meet spenddown
when the client is enrolled in a Medicaid Health Plan.  Bills
for mental health services incurred in a benefit month cannot
be used to meet spenddown if Medicaid contracts with a
single mental health provider to provide mental health
services to all recipients in the client's county of residence.
Bills for mental health services received in a retroactive or
application month that the client has fully-paid during that
time can be used to meet spenddown only if the services were
not provided by the Medicaid-contracted, mental health
provider.

R414-304-10.  Budgeting.
(1)  The Department adopts 42 CFR 435.601 and

435.640, 2001 ed., which are incorporated by reference.  The
Department adopts 45 CFR 233.20(a)(3)(iii), 233.31, and
233.33, 2001 ed., which are incorporated by reference.

(2)  The following definitions apply to this section:
(a)  "Best estimate" means that income is calculated for

the upcoming certification period based on current
information about income being received, expected income
deductions, and household size.

(b)  "Prospective eligibility" means that eligibility is
determined each month for the immediately following month
based on a best estimate of income.

(c)  "Prospective budgeting" is the process of calculating
income and determining eligibility and spenddown for future
months based on the best estimate of income, deductions, and

household size.
(d)  "Income averaging" means using a history of past

income and expected changes, and averaging it over a
determined period of time that is representative of future
monthly income.

(e)  "Income anticipating" means using current facts
regarding rate of pay and number of working hours to
anticipate future monthly income.

(f)  "Income annualizing" means using total income
earned during one or more past years, or a shorter applicable
time period, and anticipating any future changes, to estimate
the average annual income.  That estimated annual income is
then divided by 12 to determine the household's average
monthly income.

(g)  "Factoring" means that a monthly amount shall be
determined to take into account the months of pay where an
individual receives a fifth paycheck when paid weekly or a
third paycheck when paid every other week.  Weekly income
shall be factored by multiplying the weekly amount by 4.3 to
obtain a monthly amount.  Income paid every other week
shall be factored by 2.15 to obtain a monthly amount.

(h)  "Reportable income changes" include any change in
the source of income and any change that causes income to
change by more than $25.  All income changes must be
reported for an institutionalized individual.

(3)  The Department shall do prospective budgeting on a
monthly basis.

(4)  A best estimate of income based on the best
available information shall be an accurate reflection of client
income in that month.

(5)  The Department shall use the best estimate of
income to be received or made available to the client in a
month to determine eligibility and spenddown.

(6)  Methods of determining the best estimate are
income averaging, income anticipating, and income
annualizing.

(7)  The Department shall count income in the following
manner:

(a)  For QMB, SLMB, QI-1, Medicaid Work Incentive
Program, and A, B, D, and Institutional Medicaid income
shall be counted as it is received.  Income that is received
weekly or every other week shall not be factored.

(b)  For Family Medicaid programs, income that is
received weekly or every other week shall be factored.

(8)  Lump sums are income in the month received.  Any
amount of a lump sum remaining after the end of the month
of receipt is a resource, unless otherwise excluded under
statute or regulation.  Lump sum payments can be earned or
unearned income.

(9)  Income paid out under a contract shall be prorated to
determine the countable income for each month.  Only the
prorated amount shall be used to determine spenddown or
eligibility for a month.  If the income will be received in
fewer months than the contract covers, the income shall be
prorated over the period of the contract.  If received in more
months than the contract covers, the income shall be prorated
over the period of time in which the money will be received.

(10)  To determine the average monthly income for farm
and self-employment income, the Department shall determine
the annual income earned during one or more past years, or
other applicable time period, and factor in any current
changes in expected income for future months. Less than one
year's worth of income may be used if this income has
recently begun, or a change occurs making past information
unrepresentative of future income.  The monthly average
income shall be adjusted during the year when information
about changes or expected changes is received by the
Department.

(11)  Student income received other than monthly shall
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be prorated to determine the monthly countable income.  This
is done by dividing the total amount by the number of
calendar months that classes are in session.

(12)  Income from Indian trust accounts not exempt by
federal law shall be prorated to determine the monthly
countable income when the income varies from month to
month, or it is received less often than monthly.  This is done
by dividing the total amount by the number of months it
covers.

(13)  Eligibility for retroactive assistance shall be based
on the income received in the month for which retroactive
coverage is sought.  When income is being prorated or
annualized, then the monthly countable income determined
using this method shall be used for the months in the
retroactive period, except when the income was not being
received during, and was not intended to cover, those specific
months in the retroactive period.  Income will not be factored
for retroactive months.

R414-304-11.  Income Standards.
(1)  This rule sets forth the income standards the

Department uses to determine eligibility for Medicaid
coverage groups.

(2)  The Department adopts Sections 1902(a)(10)(E),
1902(l), 1902(m), 1903(f) and 1905(p) of the Compilation of
the Social Security Laws, in effect January 1, 2003, which are
incorporated by reference.

(3)  The Department calculates the Aged and Disabled
poverty-related Medicaid income standard as 100% of the
federal non-farm poverty guideline.  If an Aged or Disabled
person's income exceeds this amount, the current Medicaid
Income Standards (BMS) apply unless the disabled individual
or a disabled aged individual has earned income.  In this case,
the income standards of the Medicaid Work Incentive
program apply.

(4)  The income standard for the Medicaid Work
Incentive Program (MWI)for disabled individuals with earned
income is equal to 250% of the federal poverty guideline for a
family of the size involved.  If income exceeds this amount,
the current Medicaid Income Standards (BMS) apply.

(a)  The Department charges a MWI buy-in premium for
the Medicaid Work Incentive Program when the countable
income of the eligible individual, or the eligible individual
and spouse, when the spouse is also eligible or has deemable
income, exceeds 100% of the federal poverty guideline for the
Aged and Disabled 100% poverty-related coverage group.
When the eligible individual is a minor child, the Department
charges a MWI buy-in premium when the child's countable
income, including income deemed from parents, exceeds
100% of the federal poverty guideline for a one-person
household.

(b)  The premium is equal to 5% of income when income
is over 100% but not more than 110% of the federal poverty
guideline, 10% of income when income is over 110% but not
over 120% of the federal poverty guideline, or 15% of income
when income is over 120% of the federal poverty guideline.
The premium is calculated using only the eligible individual's
or eligible couple's countable income multiplied by the
applicable percentage.

(5)  The income limit for pregnant women, and children
under one year of age, shall be equal to 133% of the federal
poverty guideline for a family of the size involved.  If income
exceeds this amount, the current Medicaid Income Standards
(BMS) apply.

(6)  The current Medicaid Income Standards (BMS) are
as follows:

TABLE

Household Size     Medicaid Income Standard (BMS)

    1                       382
    2                       468
    3                       583
    4                       683
    5                       777
    6                       857
    7                       897
    8                       938
    9                       982
   10                     1,023
   11                     1,066
   12                     1,108
   13                     1,150
   14                     1,192
   15                     1,236
   16                     1,277
   17                     1,320
   18                     1,364

R414-304-12.  A, B and D Medicaid, Medicaid Work
Incentive, QMB, SLMB, and QI-1 Filing Unit.

(1)  The Department adopts 42 CFR 435.601 and
435.602, 2001 ed., which are incorporated by reference.  The
Department adopts Subsections 1902(l)(1), (2), and (3),
1902(m)(1) and (2), and 1905(p) of the Compilation of the
Social Security Laws, in effect January 1, 2001, which are
incorporated by reference.

(2)  The following individuals shall be counted in the
BMS for A, B and D Medicaid:

(a)  the client;
(b)  a spouse who lives in the same home, if the spouse

is eligible for A, B, or D Medicaid, and is included in the
coverage;

(c)  a spouse who lives in the same home, if the spouse
has deemable income above the allocation for a spouse.

(3)  The following individuals shall be counted in the
household size for the 100% of poverty A or D Medicaid
program:

(a)  the client;
(b)  a spouse who lives in the same home, if the spouse

is aged, blind, or disabled, regardless of the type of income
the spouse receives, or whether the spouse is included in the
coverage;

(c)  a spouse who lives in the same home, if the spouse is
not aged, blind or disabled, but has deemable income above
the allocation for a spouse.

(4)  The following individuals shall be counted in the
household size for a QMB, SLMB, or QI-1 case:

(a)  the client;
(b)  a spouse living in the same home who receives Part

A Medicare or is Aged, Blind, or Disabled, regardless of
whether the spouse has any deemable income or whether the
spouse is included in the coverage;

(c)  a spouse living in the same home who does not
receive Part A Medicare and is not Aged, Blind, or Disabled,
if the spouse has deemable income above the allocation for a
spouse.

(5)  The following individuals shall be counted in the
household size for the Medicaid Work Incentive Program:

(a)  the client;
(b)  a spouse living in the same home;
(c)  parents living with a minor child;
(d)  children under age 18;
(e)  children age 18, 19, or 20 if they are in school full-

time.
(6)  Eligibility for A, B and D Medicaid and the

spenddown, if any; A and D 100% poverty-related Medicaid;
and QMB, SLMB, and QI-1 programs shall be based on the
income of the following individuals:

(a)  the client;
(b)  parents living with the minor client;
(c)  a spouse who is living with the client.  Income of the

spouse is counted based on R414-304-2;
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(d)  an alien client's sponsor, and the spouse of the
sponsor, if any.

(7)  Eligibility for the Medicaid Work Incentive Program
shall be based on income of the following individuals:

(a)  the client;
(b)  parents living with the minor client;
(c)  a spouse who is living with the client;
(d)  an alien client's sponsor, and the spouse of the

sponsor, if any.
(8)  If a person is "included" in the BMS, it means that

family member shall be counted as part of the household and
his or her income and resources shall be counted to determine
eligibility for the household, whether or not that family
member receives medical assistance.

(9)  If a person is "included" in the household size, it
means that family member shall be counted as part of the
household to determine what income limit applies, regardless
of whether that family member's income will be counted or
whether that family member will receive medical assistance.

R414-304-13.  Family Medicaid Filing Unit.
This section provides criteria governing who is included

in a family Medicaid household.
(1)  The Department adopts 42 CFR 435.601 and

435.602, 2001 ed., 45 CFR 206.10(a)(1)(iii), 233.20(a)(1) and
233.20(a)(3)(vi), 2001 ed., which are incorporated by
reference.

(2)  For Family Medicaid programs, if a household
includes individuals who meet the U.S. citizen or qualified
alien status requirements and family members who do not
meet U.S. citizen or qualified alien status requirements, the
Department includes the ineligible alien family members in
the household size to determine the applicable income limit
for the eligible family members.  The ineligible alien family
members do not receive regular Medicaid coverage, but may
be able to qualify for Medicaid that covers only emergency
services under other provisions of Medicaid law.

(3)  Except for determinations under 1931 Family
Medicaid, any unemancipated minor child may be excluded
from the Medicaid coverage group, and an ineligible alien
child may be excluded from the household size, at the request
of the specified relative responsible for the children.  An
excluded child is considered an ineligible child and is not
counted as part of the household size for deciding what
income limit is applicable to the family.  Income and
resources of an excluded child are not considered when
determining eligibility or spenddown.

(4)  The Department does not use a grandparent's income
to determine eligibility or spenddown for a minor child, and
the grandparent is not counted in the household size.  A cash
contribution from the grandparents received by the minor
child or parent of the minor child is countable income.

(5)  Except for determinations under 1931 Family
Medicaid, if anyone in the household is pregnant, the unborn
child is included in the household size.  If a medical authority
confirms that the pregnant woman will have more than one
child, all of the unborn children are included in the household
size.

(6)  If a child is voluntarily placed in foster care and is in
the custody of a state agency, the parents are included in the
household size.

(7)  Parents who have relinquished their parental rights
shall not be included in the household size.

(8)  If a court order places a child in the custody of the
state, and the child is temporarily placed in an institution, the
parents shall not be included in the household size.

(9)  If a person is "included" or "counted" in the
household size, it means that that family member is counted
as part of the household and his or her income and resources

are counted to determine eligibility for the household,
whether or not that family member receives medical
assistance.  The household size determines which BMS
income level or, in the case of poverty-related programs,
which poverty guideline income level applies to determine
eligibility for the client or family.

R414-304-14.  A, B and D Institutional and Waiver
Medicaid and Family Institutional Medicaid Filing Unit.

(1)  For A, B, and D institutional, and home and
community-based waiver Medicaid, the Department shall not
use income of the client's parents or the client's spouse to
determine eligibility and the contribution to cost of care,
which may be referred to as a spenddown.

(2)  For Family institutional, and home and community-
based waiver Medicaid programs, the Department adopts 45
CFR 206.10(a)(1)(vii), 2001 ed., which is incorporated by
reference.

(3)  The Department shall base eligibility and the
contribution to cost of care, which may be referred to as a
spenddown on the income of the client and the sponsor of an
alien who is subject to deeming according to the rules
described in 20 CFR 416.1166a, 2002 ed., which is
incorporated by reference.

(4)  The Department shall base eligibility and the
contribution to cost of care, which may be referred to as a
spenddown, on the income of the client and the income
deemed from an alien's sponsor, and the sponsor's spouse, if
any, when the sponsor has signed an Affidavit of Support
pursuant to Section 213A of the Immigration and Nationality
Act on or after December 19, 1997.  Sponsor deeming will
end when the alien becomes a naturalized U.S. citizen, or has
worked 40 qualifying quarters as defined under Title II of the
Social Security Act or can be credited with 40 qualifying
work quarters.  Beginning after December 31, 1996, a
creditable qualifying work quarter is one during which the
alien did not receive any federal means-tested public benefit.

KEY:  financial disclosures, income, budgeting
July 1, 2010 26-18-3
Notice of Continuation January 25, 2008
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-305.  Resources.
R414-305-1.  A, B and D Medicaid and A, B and D
Institutional Medicaid Resource Provisions.

(1)  This section establishes the standards for the
treatment of resources to determine eligibility for aged, blind
and disabled Medicaid and aged, blind and disabled
institutional Medicaid.

(2)  To determine eligibility of the aged, blind or
disabled, the Department incorporates by reference 42 CFR
435.840, 435.845, 2009 ed., and 20 CFR 416.1201, 416.1202,
416.1205 through 416.1224, 416.1229 through 416.1239, and
416.1247 through 416.1250, 2009 ed.  The Department adopts
Subsection 1902(k) of the Compilation of the Social Security
Laws, 1993 ed., which is incorporated by reference.  The
Department incorporates by reference Section 1917(d), (e), (f)
and (g) of the Compilation of the Social Security Laws in
effect January 1, 2009.  The Department shall not count as an
available resource any assets that are prohibited under other
federal laws from being counted as a resource to determine
eligibility for federally-funded medical assistance programs.
Insofar as any provision of this rule is inconsistent with
applicable federal law, the applicable federal law governs
over the inconsistent rule provision.

(3)  The definitions in R414-1 and R414-301 apply to
this rule, in addition:

(a)  "Burial plot" means a burial space and any item
related to repositories customarily used for the remains of any
deceased member of the household.  This includes caskets,
concrete vaults, urns, crypts, grave markers and the cost of
opening and closing a grave site.

(b)  "Sanction" means a period of time during which a
person is not eligible for Medicaid services for institutional
care or services provided under a Home and Community
Based waiver due to a transfer of assets for less than fair
market value.

(c)  "Transfer" in regard to assets means a person has
disposed of assets for less than fair market value.

(4)  A resource is available when the client owns it or
has the legal right to sell or dispose of the resource for the
client's own benefit.

(5)  Except for the Medicaid Work Incentive Program,
the resource limit for aged, blind or disabled Medicaid is
$2,000 for a one-person household and $3,000 for a two-
person household.

(6)  For an individual who meets the criteria for the
Medicaid Work Incentive Program, the resource limit is
$15,000. This limit applies whether the household size is one
or more than one.

(7)  The Department bases non-institutional and
institutional Medicaid eligibility on all available resources
owned by the client, or deemed available to the client from a
spouse or parent.  Eligibility cannot be granted based upon
the client's intent to or action of disposing of non-liquid
resources as described in 20 CFR 416.1240, 2009 ed., unless
Social Security is excluding the resources for an SSI recipient
while the recipient takes steps to dispose of the excess
resources.

(8)  Any resource or the interest from a resource held
within the rules of the Uniform Transfers to Minors Act is not
countable.  Any money from the resource that is given to the
child as unearned income is a countable resource beginning
the month after the child receives it.

(9)  The resources of a ward that are controlled by a
legal guardian are counted as the ward's resources.

(10)  Lump sum payments received on a sales contract
for the sale of an exempt home are not counted if the entire
proceeds are used to purchase a new exempt home within

three calendar months of when the property is sold.  The
individual shall receive one three-month extension if more
than three months is needed to complete the actual purchase.
Proceeds is defined as all payments made on the principal of
the contract.  Proceeds does not include interest earned on the
principal.

(11)  If a resource is potentially available, but a legal
impediment to making it available exists, it is not a countable
resource until it can be made available.  The applicant or
recipient must take appropriate steps to make the resource
available unless one of the following conditions as
determined by a person with established expertise relevant to
the resources exists:

(a)  Reasonable action would not be successful in
making the resource available.

(b)  The probable cost of making the resource available
exceeds its value.

(12)  Water rights attached to the home and the lot on
which the home sits are exempt providing it is the client's
principal place of residence.

(13)  For an institutionalized individual, a home or life
estate is not considered an exempt resource.

(14)  To determine eligibility for nursing facility or other
long-term care services, the Department excludes the value of
the individual's principal home or life estate from countable
resources if one of the following conditions is met:

(i)  the individual intends to return to the home;
(ii)  the individual's spouse resides in the home;
(iii)  the individual's child who is under age 21, or who is

blind or disabled resides in the home; or
(iv)  a reliant relative of the individual resides in the

home.
(15)  Even if the conditions in Subsection R414-305-

1(14) are met, an applicant or client is ineligible to receive
nursing facility services or other long-term care services if the
full equity value of the individual's home or life estate
exceeds $500,000, or increased value according to the
provisions of 42 U.S.C. 1396p(f)(1)(C) unless the individual's
spouse, or the individual's child who is under age 21 or is
blind or permanently disabled lawfully resides in the home.
The individual may qualify for Medicaid to cover ancillary
services only.

(16)  For A, B and D Medicaid, the Department shall not
count up to $6,000 of equity value of non-business property
used to produce goods or services essential to home use daily
activities.

(17)  A previously unreported resource that meets the
criteria for burial funds found in 20 CFR 416.1231, may be
retroactively designated for burial and thereby exempted
effective the first day of the month in which it was designated
for burial or intended for burial.  The funds cannot be
exempted retroactively more than 2 years prior to the date of
application.  Such resources shall be treated as funds set aside
for burial and the amount exempted cannot exceed the limit
established for the SSI program.

(18)  One vehicle is exempt if it is used for regular
transportation needs of the individual or a household member.

(19)  The Department excludes resources of an SSI
recipient who has a plan for achieving self support approved
by the Social Security Administration when the resources are
set aside under the plan to purchase work-related equipment
or meet self support goals.

(20)  An irrevocable burial trust is not counted as a
resource.  However, if the owner is institutionalized or on
home and community based waiver Medicaid, the value of
the trust, which exceeds $7,000, is considered a transferred
resource.

(21)  Business resources required for employment or
self-employment are not counted.
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(22)  For the Medicaid Work Incentive Program, the
Department excludes the following additional resources of the
eligible individual:

(a)  Retirement funds held in an employer or union
pension plan, retirement plan or account, including 401(k)
plans, or an Individual Retirement Account, even if such
funds are available to the individual.

(b)  A second vehicle when it is used by a spouse or
child of the eligible individual living in the household to get
to work.

(23)  After qualifying for the Medicaid Work Incentive
Program, these resources described in R414-305-1(22) will
continue to be excluded throughout the lifetime of the
individual to qualify for A, B or D Medicaid programs other
than the Medicaid Work Incentive, even if the individual
ceases to have earned income or no longer meets the criteria
for the Work Incentive Program.

(24)  Assets shall be deemed from an alien's sponsor, and
the sponsor's spouse, if any, when the sponsor has signed an
Affidavit of Support pursuant to Section 213A of the
Immigration and Nationality Act on or after December 19,
1997.  Sponsor deeming will end when the alien becomes a
naturalized U.S. citizen, or has worked 40 qualifying quarters
as defined under Title II of the Social Security Act or can be
credited with 40 qualifying work quarters.  Beginning after
December 31, 1996, a creditable qualifying work quarter is
one during which the alien did not receive any federal means-
tested public benefit.

(25)  Sponsor deeming does not apply to applicants who
are eligible for Medicaid for emergency services only.

(26)  The Department excludes from countable resources
the following resources:

(a)  Amounts an individual receives as a result of the
Making Work Pay credit defined in Section 1001 of the
American Recovery and Reinvestment Act of 2009, Pub. L.
No. 111 5, 123 Stat. 115 for two months after the month of
receipt.

(b)  Amounts an individual retains from the economic
recovery payments defined in Section 2201 of the American
Recovery and Reinvestment Act of 2009, Pub. L. No. 111 5,
123 Stat. 115 for nine months after the month of receipt.

(c)  Amounts an individual retains from the tax credit
allowed to certain government employees as defined in
Section 2202 of the American Recovery and Reinvestment
Act of 2009, Pub. L. No. 111 5, 123 Stat. 115 for two months
after the month of receipt.

(d)  The value of any reduction in Consolidated Omnibus
Budget Reconciliation Act (COBRA) premiums provided to
an individual under Section 3001 of the American Recovery
and Reinvestment Act of 2009, Pub. L. No. 111 5, 123 Stat.
115.

(e)  Certain property and rights of federally-recognized
American Indians including certain tribal lands held in trust
which are located on or near a reservation, or allotted lands
located on a previous reservation, ownership interests in rents,
leases, royalties or usage rights related to natural resources
(including extraction of natural resources), and ownership
interests and usage rights in personal property which has
unique religious, spiritual, traditional or cultural significance,
and rights that support subsistence or traditional lifestyles, as
defined in Section 5006(b)(1) of the American Recovery and
Reinvestment Act of 2009, Pub. L. No. 111 5, 123 Stat. 115.

(27)  Life estates.
(a)  For non-institutional Medicaid, life estates shall be

counted as resources only when a market exists for the sale of
the life estate as established by knowledgeable sources.

(b)  For Institutional Medicaid, life estates are countable
resources even if no market exists for the sale of the life
estate, unless the life estate can be excluded as defined in

paragraph 14 of this section.
(c)  The client may dispute the value of the life estate by

verifying the property value to be less than the established
value or by submitting proof based on the age and life
expectancy of the life estate owner that the value of the life
estate is lower.  The value of a life estate shall be based upon
the age of the client and the current market value of the
property.

(d)  The following table lists the life estate figure
corresponding to the client's age.  This figure is used to
establish the value of a life estate:

TABLE

      Age     Life Estate Figure

      0        .97188
      1        .98988
      2        .99017
      3        .99008
      4        .98981
      5        .98938
      6        .98884
      7        .98822
      8        .98748
      9        .98663
      10       .98565
      11       .98453
      12       .98329
      13       .98198
      14       .98066
      15       .97937
      16       .97815
      17       .97700
      18       .97590
      19       .97480
      20       .97365
      21       .97245
      22       .97120
      23       .96986
      24       .96841
      25       .96678
      26       .96495
      27       .96290
      28       .96062
      29       .95813
      30       .95543
      31       .95254
      32       .94942
      33       .94608
      34       .94250
      35       .93868
      36       .93460
      37       .93026
      38       .92567
      39       .92083
      40       .91571
      41       .91030
      42       .90457
      43       .89855
      44       .89221
      45       .88558
      46       .87863
      47       .87137
      48       .86374
      49       .85578
      50       .84743
      51       .83674
      52       .82969
      53       .82028
      54       .81054
      55       .80046
      56       .79006
      57       .77931
      58       .76822
      59       .75675
      60       .74491
      61       .73267
      62       .72002
      63       .70696
      64       .69352
      65       .67970
      66       .66551
      67       .65098
      68       .63610
      69       .62086
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      70       .60522
      71       .58914
      72       .57261
      73       .55571
      74       .53862
      75       .52149
      76       .50441
      77       .48742
      78       .47049
      79       .45357
      80       .43659
      81       .41967
      82       .40295
      83       .38642
      84       .36998
      85       .35359
      86       .33764
      87       .32262
      88       .30859
      89       .29526
      90       .28221
      91       .26955
      92       .25771
      93       .24692
      94       .23728
      95       .22887
      96       .22181
      97       .21550
      98       .21000
      99       .20486
     100       .19975
     101       .19532
     102       .19054
     103       .18437
     104       .17856
     105       .16962
     106       .15488
     107       .13409
     108       .10068
     109       .04545

R414-305-2.  Family Medicaid and Family Institutional
Medicaid Resource Provisions.

(1)  This section establishes the standards for the
treatment of resources to determine eligibility for Family
Medicaid and Family Institutional Medicaid programs.

(2)  The Department incorporates by reference 45 CFR
233.20(a)(3)(i)(B)(1), (2), (3), (4), and (6), and
233.20(a)(3)(vi)(A), 2008 ed.  The Department adopts
Subsection 1902(k) of the Compilation of the Social Security
Laws, 1993 ed., which is incorporated by reference.  The
Department incorporates by reference Section 1917(d), (e), (f)
and (g), Section 404(h) and 1613(a)(13) of the Compilation of
the Social Security Laws in effect January 1, 2009.  The
Department does not count as an available resource retained
funds from sources that federal laws specifically prohibit
from being counted as a resource to determine eligibility for
federally-funded medical assistance programs.  Insofar as any
provision of this rule is inconsistent with applicable federal
law, the applicable federal law governs over the inconsistent
rule provision.

(3)  A resource is available when the client owns it or
has the legal right to sell or dispose of the resource for the
client's own benefit.

(4)  Except for pregnant women who meet the criteria
u n d e r  S e c t i o n s  1 9 0 2 ( a ) ( 1 0 ) ( A ) ( i ) ( I V )  a n d
1902(a)(10)(A)(ii)(IX) of the Social Security Act in effect
January 1, 2009, the resource limit is $2,000 for a one person
household, $3,000 for a two person household and $25 for
each additional household member.  For pregnant women
defined above, the resource limit is defined in Section R414-
303-11.

(5)  Except for the exclusion for a vehicle, the agency
uses the same methodology for treatment of resources for all
medically needy and categorically needy individuals.

(6)  To determine countable resources for Medicaid
eligibility, the agency considers all available resources owned
by the client.  The agency does not consider a resource

unavailable based upon the client's intent to or action of
disposing of non-liquid resources.

(7)  The agency counts resources of a household member
who has been disqualified from Medicaid for failure to
cooperate with third party liability or duty of support
requirements.

(8)  If a legal guardian, conservator, authorized
representative, or other responsible person controls any
resources of an applicant or recipient, the agency counts the
resources as the applicant's or recipient's.  The arrangement
may be formal or informal.

(9)  If a resource is potentially available, but a legal
impediment to making it available exists, the agency does not
count the resource until it can be made available.  Before an
applicant can be made eligible, or to continue eligibility for a
recipient, the applicant or recipient must take appropriate
steps to make the resource available unless one of the
following conditions exist:

(a)  Reasonable action would not be successful in
making the resource available.

(b)  The probable cost of making the resource available
exceeds its value.

(10)  Except for determining countable resources for
1931 Family Medicaid, the agency excludes a maximum of
$1,500 in equity value of one vehicle.

(11)  The agency does not count as resources the value
of household goods and personal belongings that are essential
for day-to-day living.  Any single household good or personal
belonging with a value that exceeds $1000 must be counted
toward the resource limit.  The agency does not count as a
resource the value of any item that a household member
needs because of the household member's medical or physical
condition.

(12)  The agency does not count the value of one
wedding ring and one engagement ring as a resource.

(13)  For a non-institutionalized individual, the agency
does not count the value of a life estate as an available
resource if the life estate is the applicant's or recipient's
principal residence.  If the life estate is not the principal
residence, the rule in Subsection R414-305-1(27) applies.

(14)  The agency does not count the resources of a child
who is not counted in the household size to determine
eligibility of other household members.

(15)  For a non-institutionalized individual, the agency
does not count as a resource, the value of the lot on which the
excluded home stands if the lot does not exceed the average
size of residential lots for the community in which it is
located.  The agency counts as a resource the value of the
property in excess of an average size lot.  If the individual is
institutionalized, the provisions of Subsections R414-305-
1(13), (14), (15), and (27) apply to the individual's home or
life estate.

(16)  The agency does not count as a resource the value
of water rights attached to an excluded home and lot.

(17)  The agency does not count any resource, or interest
from a resource held within the rules of the Uniform
Transfers to Minors Act.  The agency counts as a resource
any money from such a resource that is given to the child as
unearned income and retained beyond the month received.

(18)  Lump sum payments received on a sales contract
for the sale of an exempt home are not counted if the entire
proceeds are used to purchase a new exempt home within
three calendar months of when the property is sold.  The
individual shall receive one three-month extension, if more
than three months is needed to complete the actual purchase.
Proceeds are defined as all payments made on the principal of
the contract.  Proceeds do not include interest earned on the
principal.

(19)  Retroactive benefits received from the Social
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Security Administration and the Railroad Retirement Board
are not counted as a resource for the first 9 months after
receipt.

(20)  The agency excludes from resources, a burial and
funeral fund or funeral arrangement up to $1500 for each
household member who is counted in the household size.
Burial and funeral agreements include burial trusts, funeral
plans, and funds set aside expressly for the purposes of burial.
All such funds must be separated from non-burial funds and
clearly designated as burial funds.  Interest earned on exempt
burial funds and left to accumulate does not count as a
resource.  If exempt burial funds are used for some other
purpose, remaining funds will be counted as an available
resource as of the date funds are withdrawn.

(21)  Assets shall be deemed from an alien's sponsor, and
the sponsor's spouse, if any, when the sponsor has signed an
Affidavit of Support pursuant to Section 213A of the
Immigration and Nationality Act on or after December 19,
1997.  Sponsor deeming will end when the alien becomes a
naturalized U.S. citizen, or has worked 40 qualifying quarters
as defined under Title II of the Social Security Act or can be
credited with 40 qualifying work quarters.  Beginning after
December 31, 1996, a creditable qualifying work quarter is
one during which the alien did not receive any federal means-
tested public benefit.

(22)  Sponsor deeming does not apply to applicants who
are eligible for Medicaid for emergency services only.

(23)  Business resources required for employment or self
employment are not counted.  The Department treats non-
business, income-producing property in the same manner the
SSI program treats it as defined in 42 CFR 416.1222.

(24)  For 1931 Family Medicaid households, the agency
will not count as a resource either the equity value of one
vehicle that meets the definition of a "passenger vehicle" as
defined in 26-18-2(6), or $1,500 of the equity of one vehicle,
whichever provides the greatest disregard for the household.

(25)  For eligibility under Family-related Medicaid
programs, the agency will not count as a resource retirement
funds held in an employer or union pension plan, retirement
plan or account including 401(k) plans and Individual
Retirement Accounts of a disabled parent or disabled spouse
who is not included in the coverage.

(26)  The agency will not count as a resource, funds
received from the Child Tax credit or the Earned Income Tax
credit for nine months following the month received.  Any
remaining funds will count as a resource in the 10th month
after being received.

(27)  The Department excludes from countable resources
the following resources:

(a)  Amounts an individual receives as a result of the
Making Work Pay credit defined in Section 1001 of the
American Recovery and Reinvestment Act of 2009, Pub. L.
No. 111 5, 123 Stat. 115 for two months after the month of
receipt.

(b)  Amounts an individual retains from the economic
recovery payments defined in Section 2201 of the American
Recovery and Reinvestment Act of 2009, Pub. L. No. 111 5,
123 Stat. 115 for nine months after the month of receipt.

(c)  Amounts an individual retains from the tax credit
allowed to certain government employees as defined in
Section 2202 of the American Recovery and Reinvestment
Act of 2009, Pub. L. No. 111 5, 123 Stat. 115 for two months
after the month of receipt.

(d)  The value of any reduction in COBRA premiums
provided to an individual under Section 3001 of the American
Recovery and Reinvestment Act of 2009, Pub. L. No. 111 5,
123 Stat. 115.

(e)  Certain property and rights of American Indians
including certain tribal lands, personal property which has

unique religious, spiritual, traditional or cultural significance,
and rights that support subsistence or traditional lifestyles, as
defined in Section 5006(b)(1) of the American Recovery and
Reinvestment Act of 2009, Pub. L. No. 111 5, 123 Stat. 115.

R414-305-3.  Spousal Impoverishment Resource Rules for
Married Institutionalized Individuals.

(1)  This section establishes the standards for the
treatment of resources for married couples when one spouse
is institutionalized and the other spouse is not
institutionalized.

(2)  To determine the value of the total joint resources of
an institutionalized individual and a community spouse, and
the spousal assessed share, the provisions of 42 U.S.C. 1396r-
5, which are commonly known as the spousal
impoverishment rules, shall apply.  Insofar as any provision
of this rule is inconsistent with applicable federal law, the
applicable federal law governs over the inconsistent rule
provision.

(3)  The resource limit for an institutionalized individual
is $2,000.

(4)  At the request of either the institutionalized
individual or the individual's spouse and upon receipt of
relevant documentation of resources, the Medicaid eligibility
agency shall assess and document the total value of resources
using the methodology described in Subsection R414-305-
3(5) as of the first continuous period of institutionalization or
application for Medicaid home and community-based waiver
services.  The Medicaid eligibility agency shall notify the
requester of the results of the assessment.  The individual
does not have to apply for Medicaid or pay a fee for the
assessment.

(5)  The assessment is a computation of the total value of
resources in which the institutionalized individual or the
community spouse has an ownership interest.  The spousal
share is equal to one-half of the total value computed.  The
resources counted for the assessment are those the couple has
on the date that one spouse becomes institutionalized or
applies for Medicaid for home and community-based waiver
services, and the other spouse remains in the community and
is not eligible for Medicaid for home and community-based
waiver services.

(a)  The community spouse's assessed share of resources
is one-half of the total resources.  However, the protected
resource allowance for the community spouse may be less
than the assessed share.

(b)  Upon application for Medicaid, the Medicaid
eligibility agency sets the protected share of resources for the
community spouse when countable resources equal no more
than the community spouse's protected share as determined
under 42 U.S.C. 1396r-5(f) plus the resource limit for the
institutionalized spouse.

(c)  The Medicaid eligibility agency sets the community
spouse's protected share of resources at the community
spouse's assessed share of the resources with the following
exceptions.

(i)  If the spouse's assessed share of resources is less than
the minimum resource standard, the protected share of
resources is the minimum resource standard.

(ii)  If the spouse's assessed share of resources is more
than the maximum resource standard, the protected share of
resources is the maximum resource standard.

(iii)  The Department uses the minimum and maximum
resource standards permitted under 42 U.S.C. 1396r-5(f) to
determine the community spouse's protected share.

(d)  In making a decision to modify the community
spouse's protected share of resources, the Department follows
the "income first" rule found at 42 U.S.C. 1396r-5(d)(6).

(6)  The Department counts any resource owned by the



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 129

community spouse in excess of the community spouse's
protected share of resources to determine the institutionalized
individual's initial Medicaid eligibility.

(7)  After the Medicaid eligibility agency establishes
eligibility for the institutionalized spouse, the Department
allows a protected period lasting until the time of the next
regularly scheduled eligibility redetermination for an
institutionalized individual to transfer resources to the
community spouse to bring the resources held only in the
name of the community spouse up to the amount of the
community spouse's protected share of resources and to bring
the resources held only in the name of the institutionalized
spouse down to the Medicaid resource limit.

(8)  The Department does not count resources held in the
name of the community spouse as available to the
institutionalized spouse beginning the month after the month
in which the Medicaid eligibility agency establishes
eligibility.

(9)  If an individual is otherwise eligible for institutional
Medicaid, the Department does not count the community
spouse's resources as available to the institutionalized
individual because of an uncooperative spouse or because the
spouse cannot be located if all of the following criteria are
met:

(a)  The individual assigns support rights to the State.
(b)  The individual will not be able to get the medical

care needed without Medicaid.
(c)  The individual is at risk of death or permanent

disability without institutional care.

R414-305-4.  Treatment of Trusts.
This section defines requirements for the treatment of

assets held in a trust to determine eligibility for Medicaid.
The Department applies all provisions of 42 U.S.C. 1396p(d)
dealing with trust assets in determining Medicaid eligibility.
This section provides additional provisions for particular
types of trusts.

(1)  Medicaid Qualifying Trusts established before
August 11, 1993.  The Department applies the criteria in
Section 1902(k) of the Compilation of the Social Security
Laws, 1993 ed., in determining the availability of trusts
established before August 11, 1993.  This section of the
Social Security Act was repealed in 1993, but the provisions
still apply to trusts created before the date it was repealed.
The requirements of that section are as follows; however, if
there is a conflict between the 1993 provisions of Section
1902(k) and the provisions of Subsections R414-305-4(1)(a),
(b), and (c), the 1993 provisions of Section 1902(k) control.

(a)  A Medicaid qualifying trust is a trust, or similar legal
device, established (other than by will) by an individual (or an
individual's spouse) under which the individual may be the
beneficiary of all or part of the payments from the trust.  The
distribution of such payments is determined by one or more
trustees who are permitted to exercise some amount of
discretion with respect to the distribution to the individual.

(b)  The amount of the trust property that is counted as
an available resource to the applicant or recipient who
established the trust (or whose spouse established the trust) is
the maximum amount that the trustee is permitted to distribute
under the terms of the trust for such individual's benefit.  This
amount of property is counted as available whether or not it is
actually disbursed by the trustee or received by the
beneficiary.  It does not matter whether the trust is irrevocable
nor whether it is established for a purpose other than to
qualify for Medicaid.

(c)  Payments made from the available portion of the
trust do not count as income because the available portion of
the trust is counted as a resource.  If payments are made from
any portion of the trust that is not counted as a resource, the

payments are counted as income in the month received.
(2)  Trust for a Disabled Person under Age 65

established in compliance with 42 U.S.C. 1396p(d)(4)(A).
These trusts are commonly known as a special needs trust for
a disabled person.  Assets held in a trust complying with the
provisions in Subsection R414-305-4(2) and (4) do not count
as available resources.

(a)  The individual trust beneficiary must meet the
disability criteria found in 42 U.S.C. 1382c(a)(3).  The trust
must be established and assets transferred to the trust before
the disabled individual reaches age 65.

(b)  The trust must be established solely for the benefit
of the disabled individual by a parent, grandparent, legal
guardian of the individual, or the court.

(c)  The trust may only contain the assets of the disabled
individual.  The Department treats any additions to the trust
corpus with assets not belonging to the disabled trust
beneficiary as a gift to the trust beneficiary.  Such additions
irrevocably become part of the trust corpus and are subject to
all provisions of Medicaid restrictions that govern special
needs trusts.

(d)  The trust must be irrevocable.  No one may have any
right or power to alter, amend, revoke, or terminate the trust
or any of its terms, except that the trust may include language
that provides that the trust may be amended but only if
necessary to conform with subsequent changes to the
requirements of 42 U.S.C. 1396p(d)(4)(A) or synonymous
state law.

(e)  The trust cannot be altered or converted from an
individual trust to a "pooled trust" under 42 U.S.C.
1396p(d)(4)(C).

(f)  The trust must terminate upon the death of the
disabled individual or exhaustion of trust corpus and must
include language that specifically provides that upon the
death of the beneficiary or early termination of the trust,
whichever occurs first, the trustees will notify Medicaid and
will pay all amounts remaining in the trust to the State up to
the total amount of medical assistance the State has paid on
behalf of the individual.  The trust shall comply fully with
this obligation to first repay the State without requiring the
State to take any action except to establish the amount to be
repaid.

(g)  The sole lifetime beneficiary of the trust must be the
disabled individual, and the Medicaid agency must be the
preferred remainder beneficiary.  Distributions from the trust
during the beneficiary's lifetime may be made only to or for
the benefit of the disabled individual.

(h)  The Department continues to exclude assets held in
the trust from countable resources after the disabled
individual reaches age 65.  Subsequent additions to the trust
other than interest on the corpus after the person turns 65 are
not assets of an individual under age 65 and the Department
treats the transfer as a transfer of resources for less than fair
market value which may create a period of ineligibility for
certain Medicaid services.

(i)  A trust that provides benefits to other persons is not
an individual special needs trust and does not the meet the
criteria to be excluded from resources.

(j)  A corporate trustee may charge a reasonable fee for
services.

(k)  The trust may compensate a guardian only as
provided by law.  The trust may not compensate the parent of
a minor child from the trust as the child's guardian.

(l)  Additional trusts cannot be created within the special
needs trust.

(3)  Pooled Trust for Disabled Individuals.  A pooled
trust is a specific trust for disabled individuals established
pursuant to 42 U.S.C. 1396p(d)(4)(C) that meets all of the
following conditions.
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(a)  The trust contains the assets of disabled individuals.
(b)  The trust must be established and managed by an

entity that has been granted non-profit status by the Internal
Revenue Service.  The non-profit entity must submit to the
State a letter documenting the non-profit status with the trust
documents.

(c)  The trustees must maintain a separate account for
each disabled beneficiary whose assets are placed in the
pooled trust; however, for the purposes of investment and
management of the funds, the trust may pool the funds from
the individual accounts.  If someone other than the
beneficiary transfers assets to the pooled trust administrator to
be used on behalf of that beneficiary of the pooled trust, the
Deparment treats such assets as a gift to that beneficiary,
which the administrator must add to and manage as part of the
balance of the beneficiary's account and which are subject to
all provisions of Medicaid restrictions that govern pooled
trusts.

(d)  Accounts in the trust must be established solely for
the benefit of individuals who are disabled as defined in 42
U.S.C. 1382c(a)(3).

(e)  The trust must be irrevocable; accounts set up in the
trust must be irrevocable.

(f)  Individual accounts may be established only by the
parent, grandparent or legal guardian of the individual, by the
individual, or by a court.

(g)  An initial transfer of funds or any additions or
augmentations to a pooled trust account by an individual 65
years of age or older is a transfer of assets for less than fair
market value and may create a period of ineligibility for
certain Medicaid services.

(h)  The disabled individual cannot control any spending
by the trust.

(i)  Individual trust accounts may not be liquidated prior
to the death of the beneficiary without first making payment
to the State for medical assistance paid on behalf of the
individual.

(j)  The trust must include language that specifically
provides that upon the death of the trust account beneficiary,
the trustees will notify the Medicaid agency and will pay all
amounts remaining in the beneficiary's account to the State up
to the total medical assistance paid on behalf of the
beneficiary.  The trust may retain a maximum of 50 percent
of the amount remaining in the beneficiary's account at death
to be used for other disabled individuals if the trust has
established provisions by which it will assure that such
retained funds are used only for individuals meeting the
disability criteria found in 42 U.S.C. 1382c(a)(3).

(k)  A pooled trust that retains some portion of a
deceased beneficiary's trust funds must describe how retained
funds are used for other disabled persons.  Any funds that are
placed in an individual beneficiary's account or that are used
to set up an account for an individual beneficiary who does
not otherwise have funds to place in the pooled trust are
subject to all of the provisions of Medicaid restrictions that
govern pooled trusts.  The pooled trust may include a plan for
using retained funds only for incidental, one-time services to
qualified disabled individuals who do not have accounts in
the pooled trust.

(4)  The following provisions apply to both individual
trusts and pooled trusts described in Subsection R414-305-
4(2) and (3).

(a)  No expenditures may be made after the death of the
beneficiary prior to repayment to the State, except for federal
and state taxes and necessary and reasonable administrative
costs of the trust incurred in closing the trust.

(b)  The trust must provide that if the beneficiary has
received Medicaid benefits in more than one state, each state
that provided Medicaid benefits shall be repaid.  If the

remaining balance is insufficient to repay all benefits paid,
then each state will be paid its proportionate share.

(c)  The trust or an attached schedule must identify the
amount and source of the initial trust property.  The disabled
individual must report subsequent additions to the trust
corpus to the Medicaid eligibility agency.

(d)  If the trust is funded, in whole or in part, with an
annuity or other periodic payment arrangement, the State
must be named in controlling documents as the preferred
remainder beneficiary in the first position up to the total
amount of medical assistance paid on behalf of the individual.

(i)  Any funds remaining after full repayment of the
medical assistance can be paid to a secondary remainder
beneficiary.

(ii)  The Department treats any provision or action that
does or will divert payments or principal from such annuity
or payment arrangement to someone other than the excluded
trust or the Medicaid agency as a transfer of assets for less
than fair market value with the exception that any remainder
after the Medicaid agency has been fully repaid may be paid
to a secondary beneficiary.

(e)  The Department counts cash distributions from the
trust as income in the month received.

(f)  The Department counts retained distributed amounts
as resources beginning the month following the month such
amounts are distributed.  The Department applies the
applicable resource rules to assets purchased with trust funds
and given to the beneficiary as his or her personal
possessions.  The disabled individual must report the receipt
of payments or assets from the trust within 10 days of receipt.
The Department excludes assets purchased with trust funds if
the trust retains ownership.

(g)  The Department counts distributions from the trust
covering the individual's expenses for food or shelter as in-
kind income to determine Medicaid eligibility in the month
paid.

(h)  If expenditures made from the trust also incidentally
provide an ongoing and continuing benefit to other persons,
those other persons who also benefit must contribute a pro-
rata share to the trust for the expenses associated with their
use of the acquisition.

(i)  Contracts to provide personal services to the disabled
individual must be in writing, describe the services to be
provided, pay fair market rate consistent with rates charged in
the community for the type and quality of services to be
provided, and be executed in advance of any services being
provided and paid.  The Medicaid eligibility agency may
require a statement of medical need for such services from the
individual's medical practitioner.  If the person who is to
provide the services is a family member or friend, the
Medicaid eligibility agency may require verification of the
person's ability to carry out the needed services.

(j)  Distributions from the trust made to or for the benefit
of a third party that are not for the benefit of the disabled
individual are treated as a transfer of assets for less than fair
market value and may create a period of ineligibility for
certain Medicaid services.  This includes such things as
payments of the expenses or travel costs of persons other than
a medically-necessary attendant.

(k)  The beneficiary must submit an annual accounting
of trust income and expenditures and a statement of trust
assets to the Medicaid eligibility agency upon request or upon
any change of trustee.

(5)  Assets held in a pooled trust complying with the
provisions in Subsection R414-305-4(3) and (4) are not
counted as available resources.

(6)  42 U.S.C. 1396p(d)(4)(B), provides for an
exemption from the trust provisions for qualified income
trusts (also known as Miller Trusts).  Special provisions for
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this form of trust apply, under federal law, only in those states
that do not provide medically needy coverage for nursing
facility services.  Because Utah covers services in nursing
facilities under the medically needy coverage group of the
Medicaid program, the establishment of a qualified income
trust shall be treated as an asset transfer for the purposes of
qualifying for Medicaid.  This presumption shall apply
whether the individual is seeking nursing facility services or
home and community based services under one of the waiver
programs.

R414-305-5.  Transfer of Resources for A, B and D
Medicaid and Family Medicaid.

There is no sanction for the transfer of resources.

R414-305-6.  Transfer of Resources for Institutional
Medicaid.

(1)  This section establishes the standards for the
treatment of transfers of assets for less than fair market value
to determine eligibility for nursing home or other long-term
care services under a home and community based services
waiver.

(2)  The Department applies the provisions of 42 U.S.C.
1396p(c) and (e) to determine if a sanction period applies for
a transfer of assets for less than fair market value.  In so far as
any provision of this rule is inconsistent with applicable
federal law, the applicable federal law governs over the
inconsistent rule provision.

(3)  If an individual or the individual's spouse transfers
the home or life estate or any other asset on or after the look-
back date based on an application for long-term care
Medicaid services, the transfer requirements of 42 U.S.C.
1396p(c) and (e) apply.

(4)  If an individual or the individual's spouse transfers
assets in more than one month on or after February 8, 2006,
the uncompensated value of all transfers including fractional
transfers are combined to determine the sanction period.  The
Department applies partial month sanctions for transferred
amounts that are less than the monthly average private pay
rate for nursing home services.

(5)  In accordance with 42 U.S.C. 1396p(c), the sanction
period for a transfer of assets that occurs on or after February
8, 2006, begins the first day of the month during or after
which assets were transferred or the date on which the
individual is eligible for Medicaid coverage and would
otherwise be receiving institutional level care based on an
approved application for Medicaid but for the application of
the sanction period, whichever is later.

(a)  If a previous sanction period is already in effect on
the date the new sanction period would begin, the new
sanction period begins immediately after the previous one
ends.

(b)  Sanction periods are applied consecutively so that
they do not overlap.

(6)  If an individual or spouse transfers assets in more
than one month before February 8, 2006, the uncompensated
value of all transfers that occurred in each month are
combined to determine the sanction period.  The Department
repeats this calculation for each month during which transfers
occurred.

(a)  For assets transferred before February 8, 2006, the
sanction begins on the first day of the month in which the
resource was transferred unless a previous sanction is in
effect, in which case the sanction begins on the first day of
the month immediately following the month the previous
sanction period ends.

(b)  If the total value of assets transferred in one month
does not exceed the average private pay rate and the transfer
occurred before February 8, 2006, the Department does not

apply partial month sanctions.
(7)  If assets are transferred during any sanction period,

the sanction period for those transfers will not begin until the
previous sanction has expired.

(8)  If a transfer occurs, or the Medicaid eligibility
agency discovers an unreported transfer, after an individual
has been approved for Medicaid for nursing home or home
and community based services, the sanction begins on the
first day of the month after the month the asset is transferred.

(9)  The statewide average private-pay rate for nursing
home care in Utah used to calculate the sanction period for
transfers is $4,526 per month.

(10)  To determine if a resource is transferred for the
sole benefit of a spouse, disabled or blind child, or disabled
individual, a binding written agreement must be in place
which establishes that the resource transferred can only be
used to benefit the spouse, disabled child, or disabled
individual, and is actuarially sound.  The written agreement
must specify the payment amounts and schedule.  Any
provisions in such agreement that would benefit another
person at any time nullifies the sole benefit provision. An
excluded trust established under 42 U.S.C. 1396p(d)(4), that
meets the criteria in Section R414-305-4 does not have to
meet the actuarially sound test.

(11)  The Department shall not impose a sanction if the
total value of a whole life insurance policy is:

(a)  irrevocably assigned to the state; and
(b)  the recipient is the owner of and the insured in the

policy; and
(c)  no further premium payments are necessary for the

policy to remain in effect.
(d)  At the time of the client's death, the state shall

distribute the benefits of the policy as follows:
(i)  Up to $7,000 can be distributed to cover burial and

funeral expenses.  The total value of this distribution plus the
value of any irrevocable burial trusts and the burial and
funeral funds for the client cannot exceed $7,000.

(ii)  An amount to the state that is not more than the total
amount of previously unreimbursed medical assistance
correctly paid on behalf of the client.

(iii)  Any amount remaining after payments are made as
defined in Subsection R414-305-6(11)(d)(i) and Subsection
R414-305-6(11)(d)(ii) will be made to a remainder
beneficiary named by the client.

(12)  If the Medicaid eligibility agency determines that a
sanction period applies for an otherwise eligible
institutionalized person, the Medicaid eligibility agency shall
notify the individual that the Department will not pay the
costs for nursing home or other long-term care services
because of the sanction.  The notice shall include when the
sanction period begins and ends.  The individual may request
a waiver of the sanction period based on undue hardship.  The
individual must send a written request for a waiver of the
sanction period due to undue hardship to the Medicaid
eligibility agency within 30 days of the date printed on the
sanction notice.  The request must include an explanation of
why the individual believes undue hardship exists.  The State
will make a decision on the undue hardship request within 30
days of receipt of the request.

(13)  An individual who claims an undue hardship as a
result of a sanction period for a transfer of resources must
meet both of the following conditions:

(a)  The individual or the person who transferred the
resources cannot access the asset immediately; however, the
Department requires the individual to exhaust all reasonable
means including legal remedies to regain possession of the
transferred resource.

(i)  The State may determine it is unreasonable to require
the client to take action if a knowledgeable source confirms
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based on facts showing that it is doubtful those efforts will
succeed.

(ii)  The State may determine that it is unreasonable to
require the client to take action based on evidence that it
would be more costly than the value of the resource, and

(b)  Application of the sanction for a transfer of
resources would deprive the individual of medical care such
that the individual's life or health would be endangered, or
would deprive the individual of food, clothing, shelter or
other necessities of life.

(14)  If the State waives the sanction period based on
undue hardship, the Medicaid eligibility agency will notify
the individual.  The Department shall provide Medicaid
coverage on the condition that the individual take all
reasonable steps to regain the transferred assets.  The
Medicaid eligibility agency will notify the individual of the
date the individual must provide verifications of the steps
taken.  The individual must, within the time frames set by the
Medicaid eligibility agency, verify to the Medicaid eligibility
agency that individual has taken all reasonable actions.  The
State shall review the undue hardship waiver and the actions
the individual has taken to try to regain the transferred assets.
The time period for the review shall not exceed six months.
Upon such review, the State will decide if:

(a)  The individual must take additional steps and
whether undue hardship still exists, in which case the
Medicaid eligibility agency will notify the individual of the
continuation of undue hardship and the need to take
additional steps to recover the assets;

(b)  The individual has taken all reasonable steps, they
have proven unsuccessful and additional steps will likely be
unsuccessful, in which case the Medicaid eligibility agency
will notify the individual that no further actions are required
and if the individual continues to meet eligibility criteria, the
Department will not apply the sanction period; or

(c)  The individual has not taken all reasonable steps, in
which case the Department will discontinue the undue
hardship waiver, the sanction period will then be applied and
the individual will be responsible to repay Medicaid for
services and benefits received during the months the undue
hardship waiver was in place.

(15)  Based on a review of the facts about what
happened to the assets, whether the individual has taken
reasonable steps to recover or regain the assets, the results of
those steps, and the likelihood that additional steps will prove
unsuccessful or too costly, the State may determine that the
individual cannot recover or regain the transferred resource.
If the State decides that the assets cannot be recovered and
that applying the sanction will result in undue hardship, the
Department will not apply a sanction period or will end a
sanction period that has already begun.

(16)  The State bases its decision that undue hardship
exists upon the medical condition and the financial situation
of the individual.  The State compares the income and
resources of the individual, individual's spouse, and parents of
an unemancipated individual to the cost of providing medical
care and daily living expenses to decide if the financial
situation creates an undue hardship.  The Medicaid eligibility
agency shall send a written notice of its decision on the undue
hardship request.  The individual has 90 days from the date
printed on the notice of decision that is mailed to the
individual to file a request for a fair hearing.

(17)  The portion of an irrevocable burial trust that
exceeds $7,000 is considered a transfer of resources.  The
Department deducts the value of any fully paid burial plot, as
defined in R414-305-1(3)(a), from such burial trust first
before determining the amount transferred.

R414-305-7.  Home and Community-Based Services

Waiver Resource Provisions.
(1)  The resource limit is $2,000.
(2)  Following the initial month of eligibility, continued

eligibility is determined by counting only the resources that
belong to the client.

(3)  For married clients, spousal impoverishment
resource rules apply as defined in R414-305-3.

R414-305-8.  Qualified Medicare Beneficiary, Specified
Low-Income Medicare Beneficiary, and Qualifying
Individual Resource Provisions.

(1)  To determine eligibility for Qualified Medicare
Beneficiaries, Specified Low-Income Medicare Beneficiaries,
and Qualifying Individuals, the Department applies the
resource limit defined in 42 U.S.C. Sec.1396d(p)(1)(C).

(2)  The Department determines countable resources in
accordance with the provisions of Section R414-305-1.

R414-305-9.  Treatment of Annuities.
This section defines how annuities are treated in the

determination of eligibility for Medicaid.
(1)  An individual must report any annuities in which

either the individual or the individual's spouse has any
interest at application for Medicaid, at each review, and as
part of the change reporting requirements.  Parents of a minor
individual must report any annuities in which the child or
either of the parents has an interest.

(2)  For annuities purchased on or after February 8,
2006, in which the individual or spouse has an interest, the
provisions in 42 U.S.C. 1396p(c) applies.  The Department
treats annuities purchased on or after February 8, 2006 that do
not meet the requirements of 42 U.S.C. 1396p(c) as a transfer
of assets for less than fair market value.

(3)  With the exception of annuities that meet the criteria
in Subsection R414-305-9(4), annuities in which the
individual, the individual's spouse or a minor individual's
parent has an interest are counted as an available resource to
determine Medicaid eligibility, whether they are irrevocable
or non-assignable.  The Department presumes that a market
exists that will purchase annuities or the stream of income
from annuities, and therefore, they are available resources.
The individual can rebut the presumption that the annuity can
be sold by providing evidence that the individual has been
rejected by several entities in the business of purchasing
annunites or the revenue stream from annuities, in which
case, the Department will not consider the annuity as an
available resource.

(4)  For individuals eligible under the aged, blind, or
disabled category Medicaid, the Department excludes an
annuity from countable resources in the form of the periodic
payment if it meets the requirements of this subsection (4).
For Family-Related Medicaid programs, all annuities are
countable resources if the individual can access the funds,
even if the annuities qualify as retirement funds or plans.

(a)  The annuity is either an individual retirement
annuity according to Section 408(b) of the Internal Revenue
Code (IRC) of 1986 or a deemed Individual Retirement
Account under a qualified employer plan according to
Section 408(q) of the IRC; or

(b)  The annuity is purchased with the proceeds from one
of the following:

(i)  As described in Sections 408(a), (c), or (p) of the
IRC, a traditional IRA, accounts or trusts which are treated as
a traditional IRA, or a simplified retirement account;

(ii)  A simplified employee pension (Section 408(p) of
the IRC); or

(iii)  A Roth IRA (Section 408A of the IRC); and
(c)  The annuity is irrevocable and non-assignable, the

individual who was the owner of the retirement account or
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plan is receiving equal periodic payments at least quarterly
with no deferral or balloon payments, and the scheduled
payout period is actuarially sound based on the individual's
life expectancy.

(d)  If the individual purchases or annuitizes such
annuities on or after February 8, 2006, then the annuities must
name the State as the preferred remainder beneficiary in the
first position upon the individual's death, or as secondary
remainder beneficiary after a surviving spouse or minor or
disabled child.

(5)  Annuities purchased after February 8, 2006, in
which the individual or the spouse has an interest are a
transfer of assets for less than fair market value unless the
annuity names the State as the preferred remainder
beneficiary in the first position, or in the second position after
a surviving spouse, or a surviving minor or disabled child, up
to the amount of medical assistance paid on behalf of the
institutionalized individual.

(a)  The State shall give individuals who have purchased
annuities before applying for long-term care Medicaid, 30
days to request the issuing company to name the State as the
preferred remainder beneficiary and to verify that fact to
Medicaid.

(b)  The individual must verify to the Medicaid
eligibility agency that the change in beneficiary has been
made by the date requested by the Medicaid eligibility
agency.

(c)  If the change of beneficiary is not completed and
verified, the annuities are a transfer of resources and the
Department applies the applicable sanction period.  If the
Medicaid eligibility agency has approved institutional
Medicaid coverage pending verification, Medicaid coverage
for long-term care ends and the sanction period will begin
effective the day after the closure date.

(6)  The Department treats an annuity purchased before
February 8, 2006, as an annuity purchased on or after
February 8, 2006, if the individual or spouse take any actions
that change the course of payments to be made or the
treatment of the income or principal of the annuity.  Such
actions include additions of principal, elective withdrawals,
requests to change the distribution of the annuity, elections to
annuitize the contract, or other similar actions.  Routine
changes and automatic events that do not involve an action or
decision from the individual or spouse do not cause an
annuity purchased before February 8, 2006, to be treated as
one purchased on or after February 8, 2006.

(7)  If a sanction for a transfer of assets begins because
the individual or the individual's spouse has not changed an
annuity to name the State as the preferred remainder
beneficiary of the annuity, the sanction for a transfer will not
end until the date such change of beneficiary has been
completed and verified to the Medicaid eligibility agency.
The sanction period will not be rescinded.

(8)  If all information about annuities the individual or
spouse has an interest in is not provided by the requested due
date, the Medicaid eligibility agency will deny the
application.  The individual may reapply, but the original
application date will not be protected.

(9)  The issuer of the annuity must inform the Medicaid
eligibility agency of any change in the amount of income or
principal being withdrawn from the annuities, any change of
beneficiaries, or any sale or transfer of the annuity.  The
issuer of the annuity must inform the State if a surviving
spouse or a surviving minor or disabled child attempts to
transfer the annuity or any portion of the annuity to someone
other than the Medicaid agency.

KEY:  Medicaid, resources
July 1, 2010 26-18-3

Notice of Continuation January 31, 2008
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-401.  Nursing Care Facility Assessment.
R414-401-1.  Introduction and Authority.

(1)  This rule implements the assessment imposed on
certain nursing care facilities by Utah Code Title 26, Chapter
35a.

(2)  The rule is authorized by Section 26-1-30 and Utah
Code Title 26, Chapter 35a.

R414-401-2.  Definitions.
(1)  The definitions in Section 26-35a-103 apply to this

rule.
(2)  The definitions in R414-1 apply to this rule.

R414-401-3.  Assessment.
(1)  The collection agent for the nursing care facility

assessment shall be the Department, which is vested with the
administration and enforcement of the assessment.

(2)  The uniform rate of assessment for every facility is
$12.25 per non-Medicare patient day provided by the facility,
except that intermediate care facilities for the mentally
retarded shall be assessed at the uniform rate of $6.53 per
patient day.  Swing bed facilities shall be assessed the
uniform rate for nursing facilities effective January 1, 2006.
The Utah State Veteran's Home is exempted from this
assessment and this rule.

(3)  Each nursing care facility must pay its assessment
monthly on or before the last day of the next succeeding
month.

(4)  The Department shall extend the time for paying the
assessment to the next month succeeding the federal approval
of a Medicaid State Plan Amendment allowing for the
assessment, and consequent reimbursement rate adjustments.

R414-401-4.  Reporting and Auditing Requirements.
(1)  Each nursing care facility shall, on or before the end

of the succeeding month, file with the Department a report for
the month, and shall remit with the report the assessment
required to be paid for the month covered by the report.

(2)  Each report shall be on the Department-approved
form, and shall disclose the total number of patient days in the
facility, by designated category, during the period covered by
the report.

(3)  Each nursing care facility shall supply the data
required in the report and certify that the information is
accurate to the best of the representative's knowledge.

(4)  Each nursing care facility subject to this assessment
shall maintain complete and accurate records.  The
Department may inspect each nursing care facility's records
and the records of the facility's owners to verify compliance.

(5)  Separate nursing care facilities owned or controlled
by a single entity may combine reports and payments of
assessments provided that the required data are clearly set
forth for each separately reporting nursing care facility.

(6)  The Department shall extend the time for making
required reports to the next month succeeding the federal
approval of a Medicaid State Plan Amendment allowing for
the assessment, and consequent reimbursement rate
adjustments.

(7)  Providers may update previously submitted patient
day assessment reports for 90 days following the original
submission date.

R414-401-5.  Penalties and Interest.
The penalties for failure to file a report, to pay the

assessment due within the time prescribed, to pay within 30
days of a notice of deficiency of the assessment, for
underpayment of the assessment, for intent to evade the

assessment are as provided in Utah Code Section 26-35a-105.

KEY:  Medicaid, nursing facility
July 1, 2010 26-1-30
Notice of Continuation June 25, 2009 26-35a
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-503.  Preadmission Screening and Annual Resident
Review.
R414-503-1.  Introduction and Authority.

This rule implements 42 USC 1396r(b)(3) and (e)(7) that
require preadmission screening and annual review of nursing
facility residents with serious mental illness or mental
retardation.

R414-503-2.  Definitions.
The definitions in Sections R414-1-1 and R414-501-2

apply to this rule.

R414-503-3.  Preadmission Level I Screening for All
Persons.

The purpose of the preadmission Level I screening is to
determine if a person seeking admission to a nursing facility
has serious mental illness or mental retardation and is
therefore subject to a Level II evaluation.

(1)  A nursing facility may not admit a person unless a
health care professional has completed a Level I screening.
The department shall deny reimbursement for a resident if a
nursing facility fails to assure that the resident's Level I
screening is completed as required.

(2)  A health care professional shall complete a Level I
screening on a form supplied by the department and shall
include the date of the screening and the signature of the
health care professional completing the screening.

(3)  If the Level I screening identifies a positive response
to all of the following three criteria, then the screening shall
conclude that the person may have a serious mental illness.
The Level I screening criteria for serious mental illness are
whether the person has:

(a)  A diagnosis falling within the diagnostic groupings
of serious mental illness, as described in the Diagnostic and
Statistical Manual of Mental Disorders IV, Revised, 1994;

(b)  Experienced a functional limitation in a major life
activity within the last six months in that the person has
serious difficulty on a continuing or intermittent basis in
interpersonal functioning, concentration and persistence and
pace, or adaptation to change, and which is due to the serious
mental illness diagnosis;

(c)  A treatment history indicating psychiatric treatment
more intensive than outpatient care occurring more than once
within the last two years; or experienced, within the last two
years, significant disruption to his normal living situation to
the degree that he required supportive services to maintain his
current level of functioning at home or in a residential
treatment environment; or required intervention by housing or
law enforcement officials.

(4)  If the Level I screening identifies at least one
positive response to any of the following criteria then the
screening shall conclude that the person may have mental
retardation.  The Level I screening criteria for mental
retardation is whether the person has:

(a)  A diagnosis of mental retardation;
(b)  A current prescription for anti-convulsant

medications for epilepsy with an onset prior to age 22;
(c)  A history of mental retardation, or cognitive or

behavioral indicators that the person has mental retardation;
or

(d)  Been referred by any agency specializing in the care
of persons with mental retardation;

(5)  If the screening does not indicate the person may
have serious mental illness or mental retardation, or if the
screening determines the person has a diagnosis of dementia
(including Alzheimer's disease or an organic mental disorder)
based on criteria in the Diagnostic and Statistical Manual of

Mental Disorders IV, Revised, 1994, then no further
evaluation is necessary.

(6)  If the person is admitted to a nursing facility, the
nursing facility shall submit a copy of the Level I screening to
the department and shall retain a copy of the Level I
screening in the resident's medical record.

(7)  If the Level I screening indicates the person may
have serious mental illness or mental retardation, then the
Level I screener shall complete a notice of referral to the state
authority that shall conduct the Level II evaluation.  The
notice shall be on a form provided by the department.  The
screener shall give the notice to the person, his legal
representative, and the nursing facility.

R414-503-4.  Preadmission Level II Evaluation.
(1)  The purposes of the preadmission Level II

evaluation are to determine whether a person with serious
mental illness or mental retardation who seeks admission to a
nursing facility requires the level of services provided by a
nursing facility and whether the person requires specialized
services.

(2)  If a Level I screening indicates a Level II evaluation
is required, then a nursing facility may not admit the person
unless the Level II evaluation is completed and determines
that it is appropriate to place the person in a nursing facility.
The Level II evaluation is not required for a person who is
any one of the following:

(a)  A provisional admission in which the person has
delirium where an accurate diagnosis cannot be made until
the delirium clears, or in emergency situations where the
nursing facility placement will not exceed seven days.
However, if the placement exceeds seven days, the Level II
evaluation shall be completed;

(b)  Readmitted to a nursing facility after being
transferred to a hospital, or for a person who is transferred
from one nursing facility to another, with or without an
intervening hospital stay; or

(c)  Admitted to a nursing facility directly from a
hospital where the person received acute inpatient care, and
the person requires nursing facility services for the condition
treated in the hospital, and the attending physician certifies
before admission to the nursing facility that the person is
likely to require a stay of less than 30 days.  If a resident
enters a nursing facility through such an exempted hospital
discharge and then remains in the nursing facility for more
than 30 days, then the resident shall be referred to the state
mental health or mental retardation authority for an annual
resident review within 40 calendar days of admission.

(3)  The department shall deny reimbursement for a
resident if the nursing facility fails to assure that the resident's
Level II evaluation is completed as required.

(4)  If the Level I screening indicates the person may
have mental retardation, then the person shall be referred to
the Department of Human Services Division of Services for
People with Disabilities for the Level II determination.  If the
Level I screening indicates the person may have a serious
mental illness, then the person shall be referred to the
Department of Human Services Division of Mental Health for
the Level II determination.  If the Level I screening indicates
the person may have both a serious mental illness and mental
retardation, then the person shall be referred to both divisions.

(5)  The Level II evaluation shall be based on the criteria
established pursuant to 42 USC 1396r(f)(8), and addressing
the level of nursing services, specialized services, and
specialized rehabilitative services needed.  Based on those
criteria, the Level II evaluation shall make one of the
following seven determinations:

(a)  The person does not need nursing facility services.
This determination disqualifies the person for placement in a
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nursing facility and Medicaid reimbursement;
(b)  The person does not need nursing facility services

but needs specialized services.  This determination
disqualifies the person for placement in a nursing facility and
Medicaid reimbursement;

(c)  The person needs nursing facility services but does
not need specialized services.  This determination qualifies
the person for placement in a nursing facility and Medicaid
reimbursement;

(d)  The person is not a danger to himself or others and is
being released from an acute care setting and requires a
medically prescribed period of convalescent care in a nursing
facility.  This determination qualifies the person for
placement in a nursing facility and Medicaid reimbursement
for a period not to exceed 120 days with a categorical Level II
evaluation.  However, if the placement exceeds 120 days, the
Level II evaluation shall be completed;

(e)  The person is not a danger to himself or others and is
certified by a physician to be terminally ill (a medical
prognosis of a life expectancy of less than six months) and
requires continuous nursing care or medical supervision or
treatment due to a physical condition.  The nature and extent
of the person's need for nursing care, medical supervision,
and medical treatment shall be the determining factors, and
the existence of a chronic mental or physical disability shall
be incidental considerations.  This determination qualifies the
person for placement in a nursing facility and Medicaid
reimbursement with a categorical Level II evaluation; or

(f)  The person has a severe physical illness that results
in a level of impairment so severe that the recipient could not
be expected to benefit from specialized services, like a
categorical determination such as coma, ventilator
dependence, or functioning at brain stem level, or a diagnosis
such as chronic obstructive pulmonary disease, Parkinson's
disease, Huntington's disease, amyotrophic lateral sclerosis,
or congestive heart failure.  This determination qualifies the
person for placement in a nursing facility and Medicaid
reimbursement with a categorical Level II evaluation.

(g)  The person has a 14 day or less stay to provide
respite to in-home care givers to whom the individual with MI
or MR is expected to return following the brief Nursing
Facility stay.

(6)  If at any time during the Level II evaluation the
evaluator determines that the person does not have serious
mental illness or mental retardation, or has a primary
diagnosis of dementia without mental retardation, then the
Level II evaluation may be stopped.

(7)  The person or agency doing the evaluation shall
provide a copy of the Level II determination and findings to
the person evaluated, his legal representative, his attending
physician, the discharging hospital, the nursing facility for
retention in the person's medical record, if admitted, and to
the department prior to Medicaid reimbursement.

R414-503-5.  Annual Resident Review.
(1)  As long as a resident who requires a preadmission

Level II evaluation continues to reside in a nursing facility, he
shall have an annual resident review subject to the same
requirements as the preadmission Level II evaluation.  The
Level II evaluator shall establish the annual review date at the
time the preadmission Level II evaluation is completed.  For
administrative purposes, the annual review shall be defined as
occurring within every fourth quarter after the previous
preadmission screen or annual resident review.  In order to
avoid duplicative testing and effort, the annual resident
review shall be coordinated with the routine resident
assessments that are otherwise required.

(2)  If a Level II evaluation determines a resident is no
longer qualified for continued placement in a nursing facility,

the nursing facility, in consultation with the resident and his
legal representative, shall arrange for the safe and orderly
discharge of the resident from the nursing facility, and
prepare and orient the resident for the discharge.

R414-503-6.  Significant Change of Condition.
(1) The Nursing Facility shall notify the State mental

health authority or mental retardation/developmental
disability authority, as applicable, after a significant change
in the physical or mental condition of a resident who is
mentally ill or mentally retarded when there is a significant
change in a resident's health status which has a bearing on his
or her active treatment needs.

(2) The State mental health or mental retardation
authorities must complete a review and determination after
the notification by the Nursing facility of a significant change
in the resident's physical or mental condition which has a
bearing on his or her active treatment needs.

R414-503-7.  Out-of-State Arrangements.
The state in which the person is a resident (or would be a

resident at the time he becomes eligible for Medicaid), as
defined in 42 CFR 435.403, shall pay for the Level II
evaluation in accordance with 42 CFR 431.52(b).

KEY:  Medicaid
July 18, 2001 26-1-5
Notice of Continuation August 20, 2009 26-18-3

63G-3-304
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-504.  Nursing Facility Payments.
R414-504-1.  Introduction.

(1)  This rule adopts a case mix or severity based
payment system, commonly referred to as RUGS (Resource
Utilization Group System) for nursing facilities that are not
ICF/MRs.  This system reimburses facilities based on the case
mix index of the facility.  It also establishes rates for ICF/MR
facilities.

(2)  This rule is authorized by Utah Code sections 26-1-
5, 26-18-3, and 26-35a.

R414-504-2.  Definitions.
The definitions in R414-1-2 and R414-501-2 apply to

this rule.  In addition:
(1)  "Behaviorally complex resident" means a long-term

care resident with a severe, medically based behavior
disorder, including traumatic brain injury, dementia,
Alzheimer's, Huntington's Chorea, which causes diminished
capacity for judgment, retention of information or decision-
making skills, or a resident, who meets the Medicaid criteria
for nursing facility level of care and who has a medically-
based mental health disorder or diagnosis and has a high level
resource use in the nursing facility not currently recognized in
the case mix.

(2)  "Case Mix Index" means a score assigned to each
facility based on the average of the Medicaid patients' RUGS
scores for that facility.

(3)  "Facility Case Mix Rate" means the rate the
Department issues to a facility for a specified period of time.
This rate utilizes the case mix index for a provider, labor
wage index application and other case mix related costs.

(4)  "FCP" means the Facility Cost Profile report filed by
the provider on an annual basis.

(5)  "Minimum Data Set" (MDS) means a set of
screening, clinical and functional status elements, including
common definitions and coding categories, that form the
foundation of the comprehensive assessment for all residents
of long term care facilities certified to participate in
Medicaid.

(6)  "Nursing Costs" means the most current costs from
the annual FCP report reported on lines 070-012 Nursing
Admin Salaries and Wages; 070-013 Nursing Admin Tax and
Benefits; 070-040 Nursing Direct Care Salaries and Wages;
070-041 Nursing Direct Care Tax and Benefits, and 070-050
Purchased Nursing Services.

(7)  "Nursing facility" or "facility" means a Medicaid-
participating NF, SNF, or a combination thereof, as defined in
42 USC 1396r (a) (1988), 42 CFR 440.150 and 442.12
(1993), and UCA 26-21-2(15).

(8)  "Patient day" means the care of one patient during a
day of service, excluding the day of discharge.

(9) "Property costs" means the fair rental value (FRV)
established by this rule.

(10)  "RUGS" means the 34 RUG identification system
based on the Resource Utilization Group System established
by Medicare to measure and ultimately pay for the labor,
fixed costs and other resources necessary to provide care to
Medicaid patients.  Each "RUG" is assigned a weight based
on an assessment of its relative value as measured by resource
utilization.

(11)  "RUGS score" means a total number based on the
individual RUGS derived from a resident's physical, mental
and clinical condition, which projects the amount of relative
resources needed to provide care to the resident.  RUGS is
calculated from the information obtained through the
submission of the MDS data.

(12)  "Sole community provider" means a facility that is

not an urban provider and is not within 30 paved road miles
of another existing facility and is the only facility:

(a)  within a city, if the facility is located within the
incorporated boundaries of a city; or

(b)  within the unincorporated area of the county if it is
located in an unincorporated area.

(13)(a)  "Urban provider" means a facility located in a
county which has a population greater than 90,000 persons.

(b)  "Rural provider" means a facility that is not an urban
provider.

(14)  "FRV Data Report" means a report that provides
the Department with information relating to capital
improvements to be included in the FRV calculation.

(15)  "Banked beds" means beds that have been taken
off-line by the provider, through the process defined by Utah
Department of Health, Bureau of Facility Licensing,
Certification, and Resident Assessment, to reduce the
operational capacity of the facility, but does not reduce the
licensed bed capacity.

(16)  "Bed Addition" means, as used in the fair rental
value calculation, a capitalized project that adds additional
beds to the facility.  This must be new and complete
construction.  An increase in total licensed beds and new
construction costs support a claim of additional beds.

(17)  "Bed Replacement" means, as used in the fair
rental value calculation, a capitalized project that furnishes a
bed in the place of another, previously existing, bed.  Room
remodeling is not a replacement of beds.  This must be new
and complete construction.

(18)  "Major Renovation" means, as used in the fair
rental value calculation, a capitalized project with a cost
equal to or greater than $500 per licensed bed.  A renovation
extends the life, increases the productivity, or significantly
improves the safety (such as by asbestos removal) of a
facility as opposed to repairs and maintenance which either
restore the facility to, or maintain it at, it's normal or expected
service life.  Vehicle costs are not a major renovation capital
expenditure.

R414-504-3.  Principles of Facility Case Mix Rates and
Other Payments.

The following principles apply to the payment of
freestanding and provider based nursing facilities for services
rendered to nursing care level I, II, and III Medicaid patients,
as defined in R414-502.  This rule does not affect the system
for reimbursement for intensive skilled Medicaid patient add-
on amounts.

(1)  Approximately 59% of total payments in aggregate
to nursing facilities for nursing care level I, II and III
Medicaid patients are based on a prospective facility case mix
rate.  In addition, these facilities shall be paid a flat basic
operating expense payment equal to approximately 29% of
the total payments.  The balance of the total payments will be
paid in aggregate to facilities as required by R414-504-3
based on other authorized factors, including property and
behaviorally complex residents, in the proportion that the
facility qualifies for the factor.

(2)  Each quarter, the Department shall calculate a new
case mix index for each nursing facility.  The case mix index
is based on three months of MDS assessment data.  The
newly calculated case mix index is applied to a new rate at
the beginning of a quarter according to the following
schedule:

(a)  January, February and March MDS assessments are
used for July 1 rates.

(b)  April, May and June MDS assessments are used for
October 1 rates.

(c)  July, August and September MDS assessments are
used for January 1 rates.
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(d)  October, November and December MDS
assessments are used for April 1 rates.

(3)  MDS data is used in calculating each facility's case
mix index.  This information is submitted by each facility
and, as such, each facility is responsible for the accuracy of
its data.  The Department may exclude inaccurate or
incomplete MDS data from the calculation.

(4)  MDS assessments for recipients who are eligible for
the "Intensive Skilled" add-on are excluded from the case mix
calculation.  A facility with less than 20 percent of its total
census days as Medicaid days, as reported on its FCP or FRV
data report, is excluded from the state case mix average.  The
state average case mix index is used to set the rate for that
facility.

(5)  A facility may apply for a special add-on rate for
behaviorally complex residents by filing a written request
with the Division of Health Care Financing.  The Department
may approve an add-on rate if an assessment of the acuity and
needs of the patient demonstrates that the facility is not
adequately reimbursed by the RUGS score for that patient.
The rate is added on for the specific resident's payment and is
not subsumed as part of the facility case mix rate.  Utah's
Bureau of Health Facility Licensure, Certification and
Resident Assessment will make the determination as to
qualification for any additional payment.  The Division of
Health Care Financing shall determine the amount of any
add-on.

(6)  Property costs are paid separately from the RUGS
rate.

(7) Property costs shall be calculated once per year, each
July 1, and reimbursed as a component of the facility rate
based on an FRV System.

(a)  Under this FRV system, the Department reimburses
a facility based on the estimated value of its capital assets in
lieu of direct reimbursement for depreciation, amortization,
interest, and rent or lease expenses.  The FRV system
establishes a nursing facility's bed value based on the age of
the facility and total square footage.

(i)  The initial age of each nursing facility used in the
FRV calculation is determined as of September 15, 2004,
using each facility's initial year of construction.

(ii)  The age of each facility is adjusted each July 1 to
make the facility one year older.

(iii)  The age is reduced for replacements, major
renovations, or additions placed into service since the facility
was built, as reported on the FRV Data Report, provided there
is sufficient documentation to support the historical changes.

(A)  If a facility adds new beds or replaces existing beds,
these beds are averaged into the age of the original beds to
arrive at the facility's age.  Bed additions and bed
replacements must be completed within a 24-month period
and be reported on an FRV Data Report for the reporting
period used for the July 1 rate year.

(B)  If a facility completed a major renovation, the cost
of the project is represented by an equivalent number of new
beds.

(I)  The renovation must have been completed during a
24-month period and reported on an FRV Data Report for the
reporting period used for the July 1 rate year and be related to
the reasonable functioning of the nursing facility.
Renovations unrelated to either the direct or indirect
functioning of the nursing facility shall not be used to adjust
the facility's age.

(II)  The equivalent number of new beds is determined
by dividing the cost of the project by the accumulated
depreciation per bed of the facility's existing beds
immediately before the project.

(III)  The equivalent number of new beds is then
subtracted from the total actual beds.  The result is multiplied

by the difference in the year of the completion of the project
and the age of the facility, which age is based on the initial
construction year or the last reconstruction or renovation
project.  The product is then divided by the actual number of
beds to arrive at the number of years to reduce the age of the
facility.

(b)  A nursing facility's fair rental value per diem is
calculated as follows:

As used in this subsection (b), "capital index" is the
percent change in the nursing home "Per bed or person, total
cost" row and "3/4" column as found in the two most recent
annual R.S. Means Building Construction Cost Data as
adjusted by the weighted average total city cost index for Salt
Lake City, Utah.

(i)  The buildings and fixtures value per licensed bed is
$50,000, which is based upon a standard facility size of at
least 450 square feet determined using the R.S. Means
Building Construction Cost Data adjusted by the weighted
average total city cost index for Salt Lake City, Utah.  To this
$50,000 is added 10% ($5,000) for land and 10% ($5,000) for
movable equipment.  Each nursing facility's total licensed
beds are multiplied by this amount to arrive at the "total bed
value."  The total bed value is trended forward by multiplying
it by the capital index and adding it to the total bed value to
arrive at the "newly calculated total bed value."  The newly
calculated total bed value is depreciated, except for the
portion related to land, at 1.50 percent per year according to
the weighted age of the facility.  The maximum age of a
nursing facility shall be 35 years.  There shall be no recapture
of depreciation.  The base value per licensed bed is updated
annually using the R.S. Means Building Construction Cost
Data as noted above.  Beginning July 1, 2008, the 2007 base
value per licensed bed is used for all facilities, except
facilities having completed a qualifying addition, replacement
or major renovation.  These qualifying facilities have that
year's base value per licensed bed used in their FRV
calculation until an additional qualifying addition,
replacement or major renovation project is completed and
reported, at which time the base value is updated again.

(ii)  A nursing facility's annual FRV is calculated by
multiplying the facility's newly calculated bed value times a
rental factor.  The rental factor is the sum of the 20-year
Treasury Bond Rate as published in the Federal Reserve
Bulletin using the average for the calendar year preceding the
rate year and a risk value of three percent.  Regardless of the
result produced in this subsection (ii), the rental factor shall
not be less than nine percent or more than 12 percent.

(iii)  The facility's annual FRV is divided by the greater
of:

(A)  the facility's annualized actual resident days during
the cost reporting period; and

(B)  for rural providers, 65 percent of the annualized
licensed bed capacity of the facility and, for urban providers,
85 percent of the annualized licensed bed capacity of the
facility.

(iv)  The FRV per diem determined under this fair rental
value system shall be no lower than $8.

(c)  A pass-through component of the rate is applied and
is calculated as follows:

(i)  The nursing facility's per diem real property tax and
real property insurance cost is determined by dividing the
sum of the facility's allowable real property tax and real
property insurance costs, as reported in the most recent FCP
or FRV Data Report, as applicable, by the facility's actual
total patient days.

(ii)  For a newly constructed or newly certified facility
that has not submitted an FCP or FRV Data Report that
would be used in the rate period, the per diem real property
tax and real property insurance is the state average daily real
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property tax and real property insurance cost of all facilities.
(8)  Newly constructed or newly certified facilities' case

mix component of the rate shall be paid using the average
case mix index.  This average case mix index remains in place
until sufficient MDS data exist for the facility to calculate the
case mix as described in R414-504-3(2).  At the following
quarter's rate setting, the Department shall issue a new case
mix adjusted rate.  The property payment to the facility is
controlled by R414-504-3(7).

(9)  An existing facility acquired by a new owner will
continue at the same case mix index and property cost
payment established for the facility under the previous
ownership for the remainder of the quarter.

(a)  The subsequent quarter's case mix index is
established using the prior ownership facility MDS data until
sufficient MDS data exist for the facility to calculate the case
mix as described in R414-504-3(2).

(b)  The property component is calculated for the facility
at the beginning of the next state fiscal year, as noted in
R414-504-3(7).

(10)  A sole community provider that is financially
distressed may apply for a payment adjustment above the case
mix index established rate.  The maximum increase will be
7.5% above the average of the most recent Medicaid daily
rate for all Medicaid residents in all freestanding nursing
facilities in the state.  The maximum duration of this
adjustment is for no more than a total of 12 months per
facility in any five-year period.

(a)  The application shall propose what the adjustment
should be and include a financial review prepared by the
facility documenting:

(i)  the facility's income and expenses for the past 12
months; and

(ii)  specific steps taken by the facility to reduce costs
and increase occupancy.

(b)  Financial support from the local municipality and
county governing bodies for the continued operation of the
facility in the community is a necessary prerequisite to an
acceptable application.  The Department, the facility and the
local governing bodies may negotiate the amount of the
financial commitment from the governing bodies, but in no
case may the local commitment be less than 50% of the state
share required to fund the proposed adjustment.  Any
continuation of the adjustment beyond 6 months requires a
local commitment of 100% of the state share for the rate
increase above the base rate.  The applicant shall submit
letters of commitment from the applicable municipality or
county, or both, committing to make an intergovernmental
transfer for the amount of the local commitment.

(i)  If the governmental agency receives donations in
order to provide the financial contribution, it must document
that the donations are "bona fide" as set forth in 42 CFR
433.54.

(c)  The Department may conduct its own independent
financial review of the facility prior to making a decision
whether to approve a different payment rate.

(d)  If the Department determines that the facility is in
imminent peril of closing, it may make an interim rate
adjustment for up to 90 days.

(e)  The Department's determination shall be based on
maintaining access to services and maintaining economy and
efficiency in the Medicaid program.

(f)  If the facility desires an adjustment for more than 90
days, it must demonstrate that:

(i)  the facility has taken all reasonable steps to reduce
costs, increase revenue and increase occupancy;

(ii)  despite those reasonable steps the facility is
currently losing money and forecast to continue losing
money; and

(iii)  the amount of the approved adjustment will allow
the facility to meet expenses and continue to support the
needs of the community it serves, without unduly enriching
any party.

(g)  If the Department approves an interim or other
adjustment, it shall notify the facility when the adjustment is
scheduled to take effect and how much contribution is
required from the local governing bodies.  Payment of the
adjustment is contingent on the facility obtaining a fully
executed binding agreement with local governing bodies to
pay the contribution to the Department.

(h)  The Department may withhold or deny payment of
the interim or other adjustment if the facility fails to obtain
the required agreement prior to the scheduled effective date
of the adjustment.

(11)  A provider may challenge the rate set pursuant to
this rule using the appeal in R410-14. This applies to which
rate methodology is used as well as to the specifics of
implementation of the methodology.  A provider must
exhaust administrative remedies before challenging rates in
any other forum.

(12)  In developing payment rates, the Department may
adjust urban and non-urban rates to reflect differences in
urban and non-urban labor costs.  The urban labor costs
reimbursement cannot exceed 106% of the non-urban labor
costs.  Labor costs are as reported on the most recent FCP but
do not include FCP-reported management, consulting,
director, and home office fees.

(13)  The Department reimburses swing beds,
transitional care unit beds, and small health care facility beds
that are used as nursing facility beds, using the prior calendar
year state-wide average of the daily nursing facility rate.

(14)  Withholding of Title XIX payments
(a)  The Department may withhold Title XIX payments

from providers if:
(i)  there is a shortage in a resident trust account

managed by the facility;
(ii)  the facility fails to submit a complete and accurate

FCP as required by Utah State Plan Attachment 4.19-D,
Section 332;

(iii)  the facility fails to submit timely, accurate
Minimum Data Set (MDS) data;

(iv)  the facility owes money to the Division of Health
Care Financing because of an overpayment, nursing care
facility assessment, civil money penalty, or other offset; or

(v)  the facility fails to respond within ten business days
to requests for information relating to desk review or audit
findings relating to the facility's submitted FCP or FRV Data
Report.

(b)  For ongoing operations, the Department will provide
notice before withholding payments.  The Department and
provider may negotiate a repayment schedule acceptable to
the Department for monies owed to the Department listed in
subsection (a)(iv).  The repayment schedule may not exceed
180 days.

(c)  When the Department rescinds withholding of
payments to a facility, it will resume payments according to
the regular claims payment cycle.

R414-504-4.  Quality Improvement Incentive.
(1)  The incentive period is from July 1, 2010 through

May 31, 2011.
(2)  In order for a facility to qualify for any Quality

Improvement Incentive or initiative in subsections (3) or (4):
(a)  The application form and all supporting

documentation for that Incentive or Initiative must be faxed
in or mailed with a postmark during the incentive period.
Failure to include all required supporting documentation
precludes a facility from qualification.
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(b)  Facilities choosing to mail in applications and
supporting documentation are responsible to ensure that
documents are mailed to the correct address, as follows:

Via United States Postal Service
Utah Department of Health
DHCF, BCRP
Attn:  Reimbursement Unit
P.O. Box 143102
Salt Lake City, UT 84114-3102
Via United Parcel Service or Federal Express
Utah Department of Health
DHCF, BCRP
Attn:  Reimbursement Unit
288 North 1460 West
Salt Lake City, UT 84116-3231
(c)  The facility must clearly mark and organize all

supporting documentation to facilitate review by Department
staff.

(3)(a)  Upon federal approval of the Nursing Care
Facilities State Plan Amendment for the quality program
outlined in this subsection (3), funds in the amount of
$1,000,000 shall be set aside from the base rate budget
annually to reimburse current Medicaid certified non-ICF/MR
facilities that have:

(i)  a meaningful quality improvement plan which
includes the involvement of residents and family;

(ii)  a demonstrated process of assessing and measuring
that plan;

(iii)  customer satisfaction surveys conducted by an
independent third-party in each quarter of the incentive
period, along with an action plan addressing survey items
rated below average for the year;

(iv)  a plan for culture change along with an example of
how the facility has implemented culture change;

(v)  an employee satisfaction program;
(vi)  no violations that are at an "immediate jeopardy"

level, as determined by the Department, at the most recent re-
certification survey and during the incentive period;

(vii)  a facility that receives a substandard quality of care
level F, H, I, J, K, or L during the incentive period is eligible
for only 50% of the possible reimbursement.  A facility
receiving substandard quality of care level F, H, I, J, K, or L
in more than one survey during the incentive period is
ineligible for reimbursement under this incentive.

(b)  The Department shall distribute incentive payments
to qualifying, current Medicaid certified facilities based on
the proportionate share of the total Medicaid patient days in
qualifying facilities.

(c)  If a facility seeks administrative review of the
determination of a survey violation, the incentive payment
will be withheld pending the final administrative adjudication.
If violations are found not to have occurred, the incentive
payment will be paid to the facility.  If the survey findings are
upheld, the remaining incentive payments will be distributed
to all qualifying facilities.

(4)  Upon federal approval of the Nursing Care Facilities
State Plan Amendment for the quality program outlined in
this subsection (4) and in addition to the above incentive,
funds in the amount of $4,275,900 shall be set aside from the
base rate budget in state fiscal year 2011 for use in state fiscal
year 2011.

(a)  Qualifying, current Medicaid certified providers may
receive up to $590.43 total, across all initiatives in Subsection
R414-504-4(4), for each Medicaid certified bed.  The
Medicaid certified bed count used for each facility for this
incentive and for each initiative in this incentive is the count
in the facility as at the beginning of the incentive period.

(b)  A facility may not receive more for any initiative
than its documented costs for that initiative.

(c)  In order to qualify for any of the quality
improvement initiatives in Subsection R414-504-4(4)(d):

(i)  Each item purchased under initiatives (i) through (iii)
of Subsection R414-504-4(4)(d) must be purchased by the
end of the incentive period, and installed during the incentive
period.  Each item purchased under initiatives (iv) to (ix) of
Subsection R414-504-4(d) must be purchased by the end of
the incentive period, and installed between July 1, 2009, and
May 31, 2011.

(ii)  A facility, with its application, must submit a
detailed description of the functionality of each item
purchased, attesting to its meeting all of the criteria for that
initiative.

(iii)  A facility, with its application, must submit detailed
documentation supporting all purchase, installation and
training costs for the initiative.  This documentation must
include invoices and proof of purchase (i.e. copies of
cancelled checks, credit card slips, etc.).

(iv)  A facility must clearly mark and organize all
supporting documentation to facilitate review by Department
staff.

(d)  Each Medicaid provider may apply for the following
quality improvement initiatives:

(i)  Incentive for facilities to purchase or enhance nurse
call systems.  Qualifying Medicaid providers may receive up
to $391 for each Medicaid certified bed.  Qualifying criteria
include the following:

(A)  The nurse call system is compliant with approved
"Guidelines for Design and Construction of Health Care
Facilities."

(B)  The nurse call system does not primarily use
overhead paging; rather a different type of paging system is
used.  The paging system could include pagers, cell phones,
Personal Digital Assistant devices, hand-held radio, etc.  If
radio frequency systems are used, consideration should be
given to electromagnetic compatibility between internal and
external sources.

(C)  The nurse call system shall be designed so that a
call activated by a resident will initiate a signal distinct from
the regular staff call system and that can be turned off only at
the resident's location.

(D)  The signal shall activate an annunciator panel or
screen at the staff work area or other appropriate location, and
either a visual signal in the corridor at the resident's door or
other appropriate location, or staff pager indicating the calling
resident's name and/or room location, and at other areas as
defined by the functional program.

(E)  The nurse call system must be capable of tracking
and reporting response times, such as the length of time from
the initiation of the call to the time a nurse enters the room
and answers the call.

(ii)  Incentive for facilities to purchase new patient lift
systems capable of lifting patients weighing up to 400 pounds
each.  Qualifying Medicaid providers may receive up to $45
for each Medicaid certified bed per patient lift, with a
maximum of $90 for each Medicaid certified bed.

(iii)  Incentive for facilities to purchase new patient
bathing systems.  Qualifying Medicaid providers may receive
up to $110 for each Medicaid certified bed.

(A)  To quality, a facility must, at a minimum, purchase
one new side-entry bathing system that allows the resident to
enter the bathing system without having to step over or be
lifted into the bathing area.

(iv)  Incentive for facilities to purchase or enhance
patient life enhancing devices. Qualifying Medicaid providers
may receive up to $495 for each Medicaid certified bed.
Patient life enhancing devices must be one or more of the
following:

(A)  Telecommunication enhancements primarily for
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patient use.  This may include land lines, wireless telephones,
voice mail and push to talk devices.  Overhead paging, if any,
must be reduced.

(B)  Wander management systems and patient security
enhancement devices.

(C)  Computers and game consoles for patient use.
(D)  Garden enhancements.
(E)  Furniture enhancements for patients.
(v)  Incentive for facilities to educate staff on quality.

Qualifying Medicaid providers may receive up to $110 for
each Medicaid certified bed.  The education or training must:

(A)  Be provided by an industry recognized organization,
and

(B)  Have a patient centered perspective focused on
improving quality of life or care for patients.

(vi)  Incentive for facilities to purchase or make
improvements to vans and van equipment for patient use.
Qualifying Medicaid providers may receive up to $320 for
each Medicaid certified bed.

(vii)  Incentive for facilities to:
(A)  Purchase or lease new or enhance existing clinical

information systems software, which incorporates advanced
technology into improved patient care including better
integration, capture of more information at the point of care,
more automated reminders etc.  Qualifying Medicaid
providers may receive up to $109 for each Medicaid certified
bed.  The following clinical tracking minimum requirements
must all be included in the software:

(I)  Care plans;
(II)  Current conditions;
(III)  Medical orders;
(IV)  Activities of daily living;
(V)  Medication administration records;
(VI)  Timing of medications;
(VII)  Medical notes; and
(VIII)  Point of care data tracking.
(B)  Purchase or lease new or enhance existing clinical

information systems hardware.  Qualifying Medicaid
providers may receive up to $90 for each Medicaid certified
bed.  The hardware must facilitate the tracking of patient care
and integrate the collection of data into clinical information
systems software that meets all the tracking criteria in
Subsection R414-504-4(4)(d)(vii)(A).

(viii)  Incentive for facilities to purchase a new or
enhance its existing heating, ventilating, and air conditioning
system (HVAC).  Qualifying Medicaid providers may receive
up to $162 for each Medicaid certified bed.

(ix)  Incentive for facilities to use innovative means to
improve the residents' dining experience.  These changes may
include meal ordering, dining times or hours, atmosphere,
more food choices etc.  Qualifying Medicaid providers may
receive up to $111 for each Medicaid certified bed.

(A)  A facility, with its application, must submit a
detailed description of the changes along with supporting
documentation and proof of costs incurred.

(B)  Costs under this initiative are limited to incremental
costs resulting from the dining program changes.

R414-504-5.  Reimbursement for Intermediate Care
Facilities for the Mentally Retarded.

The following principles apply to the payment of
community-based intermediate care facilities for the mentally
retarded (ICF/MRs) that are licensed under Utah Code 26-21-
13.5:

(1)  The Department pays approximately 93% of the
aggregate payments to ICF/MRs based on a prospective flat
rate established in Utah State Plan Attachment 4.19-D.  The
Department pays the balance as a property cost component
calculated by the Fair Rental Value system pursuant to R414-

504-3.
(2)  The incentive period is from July 1, 2010, through

May 31, 2011.
(3)(a)  The Department shall set aside $200,000 annually

from the base rate budget for incentives to current Medicaid
certified facilities.  In order for a facility to qualify for an
incentive:

(i)  The application form and all supporting
documentation for this incentive must be faxed in or mailed
with a postmark during the incentive period.  Failure to
include all required supporting documentation precludes a
facility from qualification.

(ii)  Facilities choosing to mail in applications and
supporting documentation are in addition responsible to
ensure that documents are mailed to the correct address, as
follows:

Via United States Postal Service
Utah Department of Health
DHCF, BCRP
Attn:  Reimbursement Unit
P.O. Box 143102
Salt Lake City, UT 84114-3102
Via United Parcel Service or Federal Express
Utah Department of Health
DHCF, BCRP
Attn:  Reimbursement Unit
288 North 1460 West
Salt Lake City, UT 84116-3231
(iii)  The facility must clearly mark and organize all

supporting documentation to facilitate review by Department
staff.

(b)  In order to qualify for an incentive, a facility must
have:

(i)  a meaningful quality improvement plan which
includes the involvement of residents and family;

(ii)  a demonstrated means to measure that plan;
(iii)  customer satisfaction surveys conducted by an

independent third-party in each quarter of the incentive
period;

(iv)  an employee satisfaction program; and
(v)  no violations, as determined by the Department, that

are at an "immediate jeopardy" level at the most recent re-
certification survey and during the incentive period.

(vi)  A facility receiving a "condition of participation"
during the incentive period is eligible for only 50% of the
possible reimbursement.

(c)  The Department shall distribute incentive payments
to qualifying facilities based on the proportionate share of the
total Medicaid patient days in qualifying facilities.

(d)  If a facility seeks administrative review of a survey
violation, the incentive payment will be withheld pending the
final administrative determination.  If violations are found not
to have occurred at a severity level of "immediate jeopardy"
or higher, the incentive payment will be paid to the facility.
If the survey findings are upheld, the Department shall
distribute the remaining incentive payments to all qualifying
facilities.

KEY:  Medicaid
July 1, 2010 26-1-5
Notice of Continuation December 12, 2007 26-18-3

26-35a
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R432.  Health, Health Systems Improvement, Licensing.
R432-950.  Mammography Quality Assurance.
R432-950-1.  Authority.

This rule is adopted pursuant to Section 26-21a-203.

R432-950-2.  Compliance.
Facilities shall be in full compliance with R432-950 and

42 U.S.C. 263b, the Mammography Quality Standards Act of
1992.

R432-950-3.  Definitions.
(1)  "Diagnostic mammography" means performing a

mammogram on a woman suspected of having breast cancer.
(2)  "Facility" means a hospital, outpatient department,

clinic, radiology practice, or mobile unit, an office of a
physician, or other facility that conducts breast cancer
screening or diagnosis, including any or all of the following:
operation of equipment to produce a mammogram, processing
of film, initial interpretation of the mammogram, and the
viewing conditions for that interpretation.

(3)  "Image quality" means the overall clarity and detail
of an x-ray including spatial resolution or resolving power,
sharpness, and contrast.

(4)  "Mammogram" means a radiographic image of the
breast.

(5)  "Mammogram unit" means an x-ray system designed
specifically for breast imaging, providing optimum imaging
geometry, a device for breast compression, and low dose
exposure that can produce reproducible images of high
quality.

(6)  "Mammography" means radiography of the breast to
diagnose breast cancer.

(7)  "Phantom" means an artificial test object simulating
the average composition of, and various structures within, the
breast.

(8)  "Screening mammography" means a standard
readable two-view per breast low dose radiographic
examination to detect unsuspected breast cancer using
specifically designed equipment dedicated for mammography.

(9)  "Quality assurance" means a program designed to
achieve the desired degree or grade of care including
evaluation and educational components to identify and correct
problems in interpreting and obtaining mammogram.

(10)  "Quality control" means the process of testing and
maintaining the highest possible standards of equipment
performance and acquisition of radiographic images.

R432-950-4.  Facility Quality Assurance.
(1)  The facility shall conduct a quality assurance

program to assure the operation and the services provided are
in accordance with R432-950.

(2)  The facility shall correct identified deficiencies to
produce desired results.

(3)  The facility shall evaluate the corrections required
for a systems change to update the quality assurance plan.

R432-950-5.  Compliance with State and Local Rules.
(1)  A supplier of mammography services shall comply

with all applicable Federal, State, and local laws and
regulations pertaining to radiological services and
mammography services.

(2)  The facility shall maintain documentation showing
that it complies with all applicable state and local laws and
rules pertaining to radiological and mammography services.
This includes the following:

(a)  Certification of the facility;
(b)  Licensure or certification of the personnel;
(c)  Documentation that the facility has been approved

by the American College of Radiology (ACR).

R432-950-6.  Facility Oversight.
(1) The facility is responsible for the overall quality of

the mammography conducted.
(2)  The facility shall have available, either on staff or

through arrangement, sufficient qualified staff to meet
patients' needs relating to mammography.  Sufficient staff
includes the following:

(a)  A designated physician supervisor who meets the
requirements for qualified physicians specified by the Utah
Department of Commerce;

(b)  A medical physicist who is certified by the
American Board of Radiology in Radiological Physics or
Diagnostic Radiological Physics, or who meets the
requirements specified by the Department of Environmental
Quality;

(c)  One or more radiologic technologists who meet the
requirements specified by the Utah Department of Commerce
pursuant to Section 26-21a-203.

R432-950-7.  Physician, Physicist and Radiologic
Technologist Standards.

(1)  A physician interpreting mammograms or
supervising mammography, or both, shall provide
documentation to the Department upon request showing he
meets minimum qualifications specified by the Utah
Department of Commerce and the Mammography Quality
Standards Act.  A qualified physician shall interpret the
results of all mammograms.  Diagnostic mammography shall
be done under the direct on-site supervision of a qualified
physician.

(2)  A radiologic technologist shall meet the following
requirements and the facility shall provide documentation to
the Department upon request showing the radiologic
technologist:

(a)  Meets minimum qualifications specified by the Utah
Department of Commerce and the Mammography Quality
Standards Act;

(b)  Obtains on-the-job training in mammography under
the supervision of a qualified physician, or the supervising
radiologic technologist, or both;

(c)  Is competent in breast positioning and compression
as determined from critiques by a qualified physician of
mammogram films taken by the radiologic technologist;

(d)  Is knowledgeable in facility policies concerning
technical factors, radiation safety, radiation protection, and
quality control as evaluated by the radiologic technologist's
supervisor;

(e)  Receives continuous supervision and feedback on
image quality from the interpreting or supervising physician.

(3)  A medical physicist must:
(a)  be certified in an acceptable specialty by one of the

bodies approved by the FDA to certify medical physicists;
(b)  be licensed or approved by a State to conduct

evaluations of mammography equipment as required by State
law; or

(c)  for those medical physicists associated with facilities
that apply for accreditation before October 27, 1997, who
meet training and experience requirements of Mammography
Quality Standards Act and its implementing regulations.

R432-950-8.  Personnel Requirements.
(1)  The facility shall document that new staff

orientation and ongoing in-service training is based on current
written facility policies and procedures.

(2)  Personnel shall have access to the facility's written
policies and procedures when on duty.

(3)  The facility shall implement a standardized
orientation program for each employment position including
the time for completing training.
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(4)  A written in-service training program shall identify
the topics and frequency of training including an annual
review of facility policies and procedures.

(5)  The facility shall maintain personnel records
documenting that each employee is qualified and competent
to perform respective duties and responsibilities by means of
appropriate licensure or certification, experience, orientation,
ongoing in-service training, and continuing education.

(6)  The facility shall retain personnel records for
terminated employees for a minimum of four years following
the final date of termination.

R432-950-9.  Equipment Standards.
(1)  Mammogram units shall be designed specifically for

mammography and shall have a compression device and the
capability for placement of a grid.

(2)  The facility shall maintain current written policies
and procedures for operating equipment.

(3)  Prior to initiating operation of a mammogram unit it
shall be registered with the Utah Department of
Environmental Quality.

R432-950-10.  Safety Standards.
(1) The facility shall maintain documentation that the

mammogram unit is safe and that proper radiation safety
practices are being followed.

(2)  The facility shall maintain documentation that
employees have been trained on safety standards for
radiation.

(3)  The facility shall maintain procedure manuals and
logs for equipment quality control.

(4)  The facility shall maintain documentation that the
quality control program complies with ACR quality control
manuals for mammography or the equivalent.

(a)  Equivalent programs shall include a quality control
program for equipment, mammogram unit performance, and
film processors, approved by the Utah Department of
Environmental Quality.

(b)  Equivalent programs shall contain stated objectives
achieved by procedures comparable to objectives and
procedures in the American College of Radiology Quality
Control Manuals for Mammography.

(5)  Accreditation by the American College of Radiology
Mammography Program documents compliance with
mammogram unit quality control requirements in R432-950-
10(1).

R432-950-11.   Technical  Speci fications for
Mammography.

(1)  The facility shall have available a phantom for use in
the facility's ongoing quality control program.

(2)  The facility shall evaluate image quality at least
monthly using a phantom that produces measurements
satisfactory to the supervising physician.

(3)  The facility's evaluation of clinical images shall
include the following:

(a)  Positioning;
(b)  Compression;
(c)  Exposure level;
(d)  Resolution;
(e)  Contrast;
(f)  Noise;
(g)  Exam Identification;
(h)  Artifacts.

R432-950-12.  Physician Supervisor Responsibility.
(1)  A physician supervisor is responsible for general

oversight of the quality control program of the facility.
Oversight responsibilities include:

(a) Annual review of the policy and procedure manual;
(b)  Verification that the equipment and facility

personnel meet applicable federal, state and local licensure
and registration requirements;

(c)  Verification that equipment is performing properly;
(d)  Verification that safe operating procedures are used

to protect facility personnel and patients;
(e)  Verification that all other requirements of R432-950

are being met.
(2)  The physician shall document annually that he

provides oversight for the quality control of the
mammography service.

R432-950-13.  Mammography Records.
(1)  A medical record shall be maintained for each

patient on whom screening or diagnostic mammography is
performed.

(a)  Provision shall be made for the filing, safe storage
and accessibility of medical records.

(b) Records shall be protected against loss, defacement,
tampering, fires, and floods.

(c)  Records shall be protected against access by
unauthorized individuals.

(d)  All records shall be readily available upon the
request of:

(i)  The attending physician,
(ii)  Authorized representatives of the Department for

determining compliance with licensure rules;
(iii)  Any other person authorized by written consent.
(e)  The facility shall establish a system to assure that the

patient's mammogram is accessible for clinical follow-up
when requested.

(i)  A copy of the mammogram and other appropriate
information shall be sent to the requesting party responsible
for subsequent medical care of the patient no later that 14
working days from the request for information.

(ii) Medical information may be released only upon the
written consent of the patient of her legal representative.

(2)  The facility shall attempt to obtain a prior
mammogram for each patient if the prior mammogram is
necessary for the physician to properly interpret the current
exam.

(3)  The interpreting physician shall prepare and sign a
written report of his interpretation of the results of the
screening mammogram.

(a)  The written report shall include a description of
detected abnormalities and recommendations for subsequent
follow-up studies.

(b)  The interpreting physician shall render the report as
soon as reasonably possible.

(c)  The interpreting physician or his designee shall
document and communicate the results of the report to the
referring physician or his designated representative by
telephone, by certified mail, or in such a manner that receipt
of the report is assured.

(d)  The interpreting physician or his designee shall
notify self-referred patients, that is, patients who have no
referring physician, of the results of the screening study in
writing and in lay language.

(4)  The interpreting physician or his designee shall
document and communicate the results of all diagnostic
reports in the high probability category with suspicion of
breast cancer to the referring physician or his designated
representative by telephone, by certified mail, or in such a
manner that receipt of the report is assured.

(5)  The physician shall document and communicate in
person in lay language, by certified mail, or in such a manner
that receipt of the diagnostic report is assured to all self-
referred patients within the high probability category with a
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suspicion of breast cancer.  The report shall indicate whether
the patient needs to consult with a physician.

(a)  The interpreting physician or his designee shall
attempt to make a follow-up contact with the patient to
determine whether she has consulted a physician for follow-
up care.

(b)  The interpreting physician or his designee shall
document in the patient's medical record attempts to
communicate the results to the patient.

(6)  The facility shall retain the original and subsequent
mammograms for a period of at least five years from the date
of the procedure.

R432-950-14.  Education.
(1)  A patient has the right to be treated with dignity and

afforded privacy during the examination.
(2)  The facility shall establish an education system to

ensure that the patient understands:
(a)  The purpose of the mammogram and how it is used

to screen for breast cancer;
(b)  The process required to obtain the mammogram;
(c)  The importance of the screening mammography to

her ongoing health.

R432-950-15.  Collecting and Reporting Data.
(1)  The facility shall establish a system for collecting

and periodic reporting of mammography examinations and
clinical follow-up as provided below:

(a)  Clinical follow-up data shall include the follow-up
on the disposition of positive mammographic findings, and
the correlation of the surgical biopsy results with
mammogram reports.

(b)  The facility shall maintain records correlating the
positive mammographic findings to biopsies done and the
number of cancers detected.

(c)  The facility shall report the results of the outcomes
annually to the Department or its designated agent, on forms
furnished by the Department.  The report shall include as a
minimum:

(i)  The number of individuals receiving screening
mammograms;

(ii)  Total number of patients recommended for biopsy
based on a screening mammogram;

(iii)  Total number of patients diagnosed with breast
cancer based on a screening mammogram;

(iv)  The number and names of individuals with positive
mammographic findings lost to follow-up.

(2)  The Department or its designated agent shall provide
each reporting facility, on a schedule determined by the
Department, summary statistical reports which permit each
facility to compare its results to statewide and other
comparative statistics.

R432-950-16.  State Certification.
(1)  No facility, person or governmental unit acting

severally or jointly with any other person, may establish,
conduct or maintain a mammography unit without first
obtaining a state certificate from the Department.

(2)  An applicant for state certification shall file a
Request for Agency Action/Certification Application with the
Utah Department of Health on forms furnished by the
Department.

(3)  Each facility shall comply with all zoning, building
and licensing laws, rules and ordinances and codes of the city
and county in which the facility is located.  The applicant
shall submit the following to the Department:

(a)  Verification of participation and quality control by
the American College of Radiology for monitoring
mammography services in the facility;

(b)  Verification of licensure or certification of required
personnel;

(c)  Fees established by the Utah State Legislature
pursuant to Section 63-38-3.

(4)  The Department shall render a decision on the initial
certification within 60 days of receipt of a completed
application packet or within 6 months of date that the first
component of an application packet was received.

(a)  Upon verification of compliance with state
certification requirements, the Department shall issue a
provisional certificate.

(b)  The Department shall issue a notice of agency
decision under the procedures for informal adjudicative
proceedings denying a state certification if the applicant is not
in compliance with the applicable laws or rules.  The notice
shall state the reasons for denial.

(5)  Certificate Contents and Provisions.  The state
certificate shall include the name of the mammography
facility, owner, supervising physician, address, issue and
expiration dates of the state certificate and the certificate
number.

(b)  The state certificate may be issued only to the owner
and for the premises described in the application and shall not
be assignable or transferable.

(c)  Each state certificate is the property of the
Department and shall be returned within five days if the
certification is suspended, revoked, or if the operation of the
facility is discontinued.

(d)  The state certificate shall be prominently displayed
where it can be easily viewed by the public.

(6)  Certification periods shall be for 24 months, and
expire at midnight 24 months from the date of issuance.

(a)  A request for renewal and applicable fees shall be
filed with the Department 15 days before the state certificate
expires.

(b)  Failure to make a timely renewal shall result in
assessment of late fees as established by the Utah State
Legislature pursuant to Section 26-21a-203.

(7)  The owner shall submit a Request for Agency
Action/Application to amend or modify state certification
status at least 30-days before any of the following proposed
or anticipated changes occur:

(a)  Change in the name of the facility;
(b)  Change in the supervising physician;
(c)  Change in the owner of the facility.
(8)  The owner who wants to cease operation shall

complete the following:
(a)  Notify the patients within 30 days before the

effective date of closure.
(b)  Make adequate provision for the safekeeping of

records and notify the department where those records will be
stored.

(c)  Return the state certificate to the Department within
five days after the facility ceases operation.

(9)  The Department may issue a provisional state
certificate to a facility as an initial certification and may issue
a provisional state certification to a facility that does not fully
comply with the requirements for a standard certification but
has made acceptable progress towards meeting the
requirements.

(a)  In granting a provisional state certification, the
Department must be assured that the lack of full compliance
does not harm the health, safety, and welfare of the patients.

(b)  A provisional state certificate is nonrenewable and
shall be issued for no more than 6 months.

R432-950-17.  Inspections.
Upon presentation of proper identification, authorized

representatives of the Department shall be allowed to enter a
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facility at any reasonable time without a warrant and be
permitted to review records including medical records, when
it is determined by the Department to be necessary to
ascertain compliance with state law and rules promulgated
under Section 26-21a-205.

(1)  Each facility may be inspected by the Department or
its designee to determine compliance with minimum
standards and the applicable rules.

(2)  Upon receipt of the survey results of the ACR, the
facility shall submit copies of the certificate and the survey
report and recommendations.

(3)  The accreditation documents are open to the public.
(4)  The Department may conduct periodic validation

inspections of facilities accredited by the ACR for the
purpose of determining compliance with state requirements.

R432-950-18.  Enforcement and Appeal Process.
Whenever the Department has reason to believe that the

facility is in violation of Section 26-21a-203 or any of the
rules adopted pursuant to Title 26, Chapter 21, the
Department shall issue a written Statement of Findings/Plan
of Correction to the certified facility.

KEY:  health facilities, mammography
June 2, 2010 26-21a-203
Notice of Continuation October 4, 2007
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R477.  Human Resource Management, Administration.
R477-1.  Definitions.
R477-1-1.  Definitions.

The following definitions apply throughout these rules
unless otherwise indicated within the text of each rule.

(1)  Abandonment of Position:  An act of resignation
resulting when an employee is absent from work for three
consecutive working days without approval.

(2)  Actual FTE:  The total number of full time
equivalents based on actual hours paid in the state payroll
system.

(3)  Actual Hours Worked:  Time spent performing
duties and responsibilities associated with the employee's job
assignments.

(4)  Actual Wage:  The employee's assigned salary rate
in the central personnel record maintained by the Department
of Human Resource Management.

(5)  Administrative Leave:  Leave with pay granted to an
employee at management discretion that is not charged
against the employee's leave accounts.

(6)  Administrative Adjustment:  A DHRM approved
change of a position from one job to another job or a salary
range change for administrative purposes that is not based on
a change of duties and responsibilities.

(7)  Administrative Salary Decrease:  A decrease in the
current actual wage based on non-disciplinary administrative
reasons determined by an agency head or commissioner.

(8)  Administrative Salary Increase:  An increase in the
current actual wage based on special circumstances
determined by an agency head or commissioner.

(9)  Agency:  An entity of state government that is:
(a)  directed by an executive director, elected official or

commissioner defined in Title 67, Chapter 22 or in other
sections of the code;

(b)  authorized to employ personnel; and
(c)  subject to Title 67, Chapter 19, Utah State Personnel

Management Act.
(10)  Agency Head:  The executive director or

commissioner of each agency or a designated appointee.
(11)  Agency Human Resource Field Office: An office of

the Department of Human Resource Management located at
another agency's facility.

(12)  Agency Management:  The agency head and all
other officers or employees who have responsibility and
authority to establish, implement, and manage agency policies
and programs.

(13)  Alternative State Application Program (ASAP):  A
program designed to appoint a qualified person with a
disability through an on the job examination period.

(14)  Appeal:  A formal request to a higher level for
reconsideration of a grievance decision.

(15)  Appointing Authority:  The officer, board,
commission, person or group of persons authorized to make
appointments in their agencies.

(16)  Budgeted FTE:  The total number of full time
equivalents budgeted by the Legislature and approved by the
Governor.

(17)  Bumping:  A procedure that may be applied prior
to a reduction in force action (RIF).  It allows employees with
higher retention points to bump other employees with lower
retention points as identified in the work force adjustment
plan, as long as employees meet the eligibility criteria
outlined in interchangeability of skills.

(18)  Career Mobility:  A time limited assignment of an
employee to a different position for purposes of professional
growth or fulfillment of specific organizational needs.

(19)  Career Service Employee:  An employee who has
successfully completed a probationary period in a career
service position.

(20)  Career Service Exempt Employee:  An employee
appointed to work for a period of time, serving at the pleasure
of the appointing authority, who may be separated from state
employment at any time without just cause.

(21)  Career Service Exempt Position:  A position in
state service exempted by law from provisions of career
service under Section 67-19-15.

(22)  Career Service Status:  Status granted to employees
who successfully complete a probationary period for career
service positions.

(23)  Category of Work:  A job series within an agency
designated by the agency head as having positions to be
eliminated agency wide through a reduction in force.
Category of work may be further reduced as follows:

(a) a unit smaller than the agency upon providing
justification and rationale for approval, for example:

(i)  unit number;
(ii)  cost centers;
(iii)  geographic locations;
(iv)  agency programs.
(b)  positions identified by a set of essential functions,

for example:
(i)  position analysis data;
(ii)  certificates;
(iii)  licenses;
(iv)  special qualifications;
(v)  degrees that are required or directly related to the

position.
(24)  Change of Workload:  A change in position

responsibilities and duties or a need to eliminate or create
particular positions in an agency caused by legislative action,
financial circumstances, or administrative reorganization.

(25)  Classification Grievance:  The approved procedure
by which an agency or a career service employee may grieve
a formal classification decision regarding the classification of
a position.

(26)  Classified Service:  Positions that are subject to the
classification and compensation provisions stipulated in
Section 67-19-12.

(27)  Classification Study: A Classification review
conducted by DHRM under Section R477-3-4.  A study may
include single or multiple job or position reviews.

(28)  Compensatory Time:  Time off that is provided to
an employee in lieu of monetary overtime compensation.

(29)  Contractor:  An individual who is contracted for
service, is not supervised by a state supervisor, but is
responsible for providing a specified service for a designated
fee within a specified time.  The contractor shall be
responsible for paying all taxes and FICA payments, and may
not accrue benefits.

(30)  Critical Incident Drug or Alcohol Test:  A drug or
alcohol test conducted on an employee as a result of the
behavior, action, or inaction of an employee that is of such
seriousness it requires an immediate intervention on the part
of management.

(31)  Demotion:  A disciplinary action resulting in a
reduction of an employee's current actual wage.

(32)  Detailed Position Record Management Report:  A
document that lists an agency's authorized positions,
incumbent's name and hourly rate, job identification number,
salary range, and schedule.

(33)  DHRM:  The Department of Human Resource
Management.

(34)  DHRM Approved Recruitment and Selection
System:  The state's recruitment and selection system, which
is a centralized and automated computer system administered
by the Department of Human Resource Management.

(35)  Disability:  Disability shall have the same
definition found in the Americans With Disabilities Act
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(ADA) of 1990, 42 USC 12101 (2008); Equal Employment
Opportunity Commission regulation, 29 CFR 1630 (2008);
including exclusions and modifications.

(36)  Disciplinary Action:  Action taken by management
under Rule R477-11.

(37)  Dismissal:  A separation from state employment for
cause under Section R477-11-2.

(38)  Drug-Free Workplace Act:  A 1988 congressional
act, 34 CFR 84 (2008), requiring a drug-free workplace
certification by state agencies that receive federal grants or
contracts.

(39)  Employee Personnel Files: For purposes of Title
67, Chapters 18 and 19, the files or records maintained by
DHRM and agencies as required by Section R477-2-5. This
does not include employee information maintained by
supervisors.

(40)  Employment Eligibility Verification:  A
requirement of the Immigration Reform and Control Act of
1986, 8 USC 1324 (1988) that employers verify the identity
and eligibility of individuals for employment in the United
States.

(41)  "Escalator" Principle:  Under the Uniformed
Services Employment and Reemployment Rights Act
(USERRA), returning veterans are entitled to return back onto
their seniority escalator at the point they would have occupied
had they not left state employment.

(42)  Excess Hours:  A category of compensable hours
separate and apart from compensatory or overtime hours that
accrue at straight time only when an employee's actual hours
worked, plus additional hours paid, exceed an employee's
normal work period.

(43)  Fitness For Duty Evaluation:  Evaluation,
assessment or study by a licensed professional to determine if
an individual is able to meet the performance or conduct
standards required by the position held, or is a direct threat to
the safety of self or others.

(44)  FLSA Exempt:  Employees who are exempt from
the overtime and minimum wage provisions of the Fair Labor
Standards Act.

(45)  FLSA Nonexempt:  Employees who are not exempt
from the overtime and minimum wage provisions of the Fair
Labor Standards Act.

(46)  Follow Up Drug or Alcohol Test:  Unannounced
drug or alcohol tests conducted for up to five years on an
employee who has previously tested positive or who has
successfully completed a voluntary or required substance
abuse treatment program.

(47)  Furlough:  A temporary leave of absence from duty
without pay for budgetary reasons or lack of work.

(48)  Grievance:  A career service employee's claim or
charge of the existence of injustice or oppression, including
dismissal from employment resulting from an act, occurrence,
omission, condition, discriminatory practice or unfair
employment practice not including position classification or
schedule assignment.

(49)  Grievance Procedures:  The statutory process of
grievances and appeals as set forth in Sections 67-19a-101
through 67-19a-408 and the rules promulgated by the Career
Service Review Office.

(50)  Highly Sensitive Position: A position approved by
DHRM that includes the performance of:

(a)  safety sensitive functions:
(i)  requiring an employee to operate a commercial

motor vehicle under 49 CFR 383 (January 18, 2006);
(ii)  directly related to law enforcement;
(iii)  involving direct access or having control over direct

access to controlled substances;
(iv)  directly impacting the safety or welfare of the

general public;

(v)  requiring an employee to carry or have access to
firearms; or

(b)  data sensitive functions permitting or requiring an
employee to access an individual's highly sensitive,
personally identifiable, private information, including:

(i)  financial assets, liabilities, and account information;
(ii)  social security numbers;
(iii)  wage information;
(iv)  medical history;
(v)  public assistance benefits;
(vi)  household composition; or
(vii)  driver license
(51)  Gross Compensation:  Employee's total earnings,

taxable and nontaxable, as shown on the employee's pay
statement.

(52)  Hiring List:  A list of qualified and interested
applicants who are eligible to be considered for appointment
or conditional appointment to a specific position created in
the DHRM approved recruitment and selection system.

(53)  HRE:  Human Resource Enterprise; the state
human resource management information system.

(54)  Incompetence:  Inadequacy or unsuitability in
performance of assigned duties and responsibilities.

(55)  Inefficiency:  Wastefulness of government
resources including time, energy, money, or staff resources or
failure to maintain the required level of performance.

(56)  Interchangeability of Skills:  Employees are
considered to have interchangeable skills only for those
positions they have previously held successfully in Utah state
government executive branch employment or for those
positions which they have successfully supervised and for
which they satisfy job requirements.

(57)  Intern:  An individual in a college degree or
certification program assigned to work in an activity where
on-the-job training or community service experience is
accepted.

(58)  Job:  A group of positions similar in duties
performed, in degree of supervision exercised or required, in
requirements of training, experience, or skill and other
characteristics.  The same salary range is applied to each
position in the group.

(59)  Job Description:  A document containing the
duties, distinguishing characteristics, knowledge, skills, and
other requirements for a job.

(60)  Job Requirements:  Skill requirements defined at
the job level.

(61)  Job Series:  Two or more jobs in the same
functional area having the same job title, but distinguished
and defined by increasingly difficult levels of skills,
responsibilities, knowledge and requirements.

(62)  Legislative Salary Adjustment:  A legislatively
approved salary increase for a specific category of employees
based on criteria determined by the Legislature.

(63)  Malfeasance: Intentional wrongdoing, deliberate
violation of law or standard, or mismanagement of
responsibilities.

(64)  Market Based Bonus:  One time lump sum monies
given to a new hire or a current employee to encourage
employment with the state.

(65)  Market Comparability Adjustment:  Legislatively
approved change to a salary range for a job based on a
compensation survey conducted by DHRM.

(66)  Merit Increase:  A legislatively approved and
funded salary increase for employees to recognize and reward
successful performance.

(67)  Misconduct:  Wrongful, improper, unacceptable, or
unlawful conduct or behavior that is inconsistent with
prevailing agency practices or the best interest of the agency.

(68)  Misfeasance:  The improper or unlawful
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performance of an act that is lawful or proper.
(69)  Nonfeasance:  Failure to perform either an official

duty or legal requirement.
(70)  Performance Evaluation:  A formal, periodic

evaluation of an employee's work performance.
(71)  Performance Improvement Plan:  A documented

administrative action to address substandard performance of
an employee under Section R477-10-2.

(72)  Performance Management:  The ongoing process of
communication between the supervisor and the employee
which defines work standards and expectations, and assesses
performance leading to a formal annual performance
evaluation.

(73)  Performance Plan:  A written summary of the
standards and expectations required for the successful
performance of each job duty or task.  These standards
normally include completion dates and qualitative and
quantitative levels of performance expectations.

(74)  Performance Standard:  Specific, measurable,
observable and attainable objectives that represent the level of
performance to which an employee and supervisor are
committed during an evaluation period.

(75)  Personnel Adjudicatory Proceedings:  The informal
appeals procedure contained in Section 63G-4-2 for all human
resource policies and practices not covered by the state
employees grievance procedure promulgated by the Career
Service Review Office, or the classification appeals
procedure.

(76)  Position:  A unique set of duties and
responsibilities identified by DHRM authorized job and
position management numbers.

(77)  Position Description:  A document that describes
the detailed tasks performed, as well as the knowledge, skills,
abilities, and other requirements of a specific position.

(78)  Position Identification Number:  A unique number
assigned to a position for FTE management.

(79)  Post Accident Drug or Alcohol Test:  A Drug or
alcohol test conducted on an employee who is involved in a
vehicle accident while on duty or driving a state vehicle:

(a)  where a fatality occurs;
(b)  where there is sufficient information to conclude that

the employee was a contributing cause to an accident that
results in bodily injury or property damage; or

(c)  where there is reasonable suspicion that the
employee had been driving while under the influence of
alcohol or a controlled substance.

(80)  Preemployment Drug Test:  A drug test conducted
on final candidates for a highly sensitive position or on a
current employee prior to assuming highly sensitive duties.

(81)  Probationary Employee:  An employee hired into a
career service position who has not completed the required
probationary period for that position.

(82)  Probationary Period:  A period of time considered
part of the selection process, identified at the job level, the
purpose of which is to allow management to evaluate an
employee's ability to perform assigned duties and
responsibilities and to determine if career service status
should be granted.

(83)  Proficiency:  An employee's overall quality of
work, productivity, skills demonstrated through work
performance and other factors that relate to employee
performance or conduct.

(84)  Promotion:  An action moving an employee from a
position in one job to a position in another job having a higher
salary range maximum.

(85)  Protected Activity:  Opposition to discrimination or
participation in proceedings covered by the antidiscrimination
statutes or the Utah State Grievance and Appeal Procedure.
Harassment based on protected activity can constitute

unlawful retaliation.
(86)  Random Drug or Alcohol Test:  Unannounced drug

or alcohol testing of a sample of highly sensitive employees
done in accordance with federal regulations or state rules,
policies, and procedures, and conducted in a manner such that
each highly sensitive employee has an equal chance of being
selected for testing.

(87)  Reappointment:  Return to work of an individual
from the reappointment register after separation from
employment.

(88)  Reappointment Register:  A register of individuals
who have prior to March 2, 2009:

(a)  held career service status and been separated in a
reduction in force;

(b)  held career service status and accepted career
service exempt positions without a break in service and were
not retained, unless discharged for cause; or

(c)  by Career Service Review Board decision been
placed on the reappointment register.

(89)  Reasonable Suspicion Drug or Alcohol Test: A
drug or alcohol test conducted on an employee based on
specific, contemporaneous, articulated observations
concerning the appearance, behavior, speech or body odors of
the employee.

(90)  Reassignment:  An action mandated by
management moving an employee from one job or position to
a different job or position with an equal or lesser salary range
maximum for administrative reasons.  A reassignment may
not include a decrease in actual wage except as provided in
federal or state law.

(91)  Reclassification:  A DHRM reallocation of a single
position or multiple positions from one job to another job to
reflect management initiated changes in duties and
responsibilities.

(92)  Reduction in Force:  (RIF)  Abolishment of
positions resulting in the termination of career service staff.
RIFs can occur due to inadequate funds, a change of
workload, or a lack of work.

(93)  Reemployment:  Return to work of an employee
who resigned or took military leave of absence from state
employment to serve in the uniformed services covered under
USERRA.

(94)  Requisition:  An electronic document used for
HRE Online recruitment, selection and tracking purposes that
includes specific information for a particular position, job
seekers' applications, and a hiring list.

(95)  Salary Range:  An established minimum salary rate
and maximum salary rate assigned to a job.

(96)  Schedule:  The determination of whether a position
meets criteria stipulated in the Utah Code Annotated to be
career service (schedule B) or career service exempt
(schedule A).

(97)  Settling Period: A sufficient amount of time,
determined by agency management, for an employee to fully
assume new or higher level duties required of a position.

(98)  Tangible Employment Action:  Any significant
change in employment status e.g. hiring, firing, promotion,
failure to promote, demotion, undesirable assignment, a
decision causing a significant change in benefits,
compensation decisions, and work assignment.  Tangible
employment action does not include insignificant changes in
employment status such as a change in job title without a
change in salary, benefits or duties.

(99)  Transfer:  An action not mandated by management
moving an employee from one job or position to another job
or position with an equal or lesser salary range maximum for
which the employee qualifies.  A transfer may include a
decrease in actual wage.

(100)  Uniformed Services:  The United States Army,
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Navy, Marine Corps, Air Force, Coast Guard; Reserve units
of the Army, Navy, Marine Corps, Air Force, or Coast Guard;
Army National Guard or Air National Guard; Commissioned
Corps of Public Health Service, National Oceanic and
Atmospheric Administration (NOAA), National Disaster
Medical Systems (NDMS) and any other category of persons
designated by the President in time of war or emergency.
Service in Uniformed Services includes: voluntary or
involuntary duty, including active duty; active duty for
training; initial active duty for training; inactive duty training;
full-time National Guard duty; or absence from work for an
examination to determine fitness for any of the above types of
duty.

(101)  Unlawful Discrimination:  An action against an
employee or applicant based on race, religion, national origin,
color, sex, age, disability, protected activity under the anti-
discrimination statutes, political affiliation, military status or
affiliation, or any other factor, as prohibited by law.

(102)  USERRA:  Uniformed Services Employment and
Reemployment Rights Act of 1994 (P.L. 103-353), requires
state governments to re-employ eligible veterans who
resigned or took a military leave of absence from state
employment to serve in the uniformed services and who
return to work within a specified time period after military
discharge.

(103)  Veteran:  An individual who has served on active
duty in the armed forces for more than 180 consecutive days,
or was a member of a reserve component who served in a
campaign or expedition for which a campaign medal has been
authorized.  Individuals must have been separated or retired
under honorable conditions.

(104)  Volunteer:  Any person who donates services to
the state or its subdivisions without pay or other
compensation except actual and reasonable expenses
incurred, as approved by the supervising agency.

KEY:  personnel management, rules and procedures,
definitions
July 1, 2010 67-19-6
Notice of Continuation June 9, 2007
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R477.  Human Resource Management, Administration.
R477-2.  Administration.
R477-2-1.  Rules Applicability.

These rules apply to the executive branch of Utah State
Government and its career and career service exempt
employees.  Other entities may be covered in specific sections
as determined by statute.  Any inclusions or exceptions to
these rules are specifically noted in applicable sections.
Entities which are not bound by mandatory compliance with
these rules include:

(1)  members of the Legislature and legislative
employees;

(2)  members of the judiciary and judicial employees;
(3)  officers, faculty, and other employees of state

institutions of higher education;
(4)  officers, faculty, and other employees of the public

education system, other than those directly employed by the
State Office of Education;

(5)  employees of the Office of the Attorney General;
(6)  elected members of the executive branch;
(7)  employees of quasi-governmental agencies and

special service districts;
(8)  employees in any position that is determined by

statute to be exempt from these rules.

R477-2-2.  Compliance Responsibility.
Agencies shall comply with these rules.
(1)  The Executive Director, DHRM, may authorize

exceptions to these rules where allowed when one or more of
the following criteria are satisfied:

(a)  Applying the rule prevents the achievement of
legitimate government objectives;

(b)  Applying the rule impinges on the legal rights of an
employee.

(2)  Agency personnel records, practices, policies and
procedures, employment and actions, shall comply with these
rules and are subject to compliance audits by DHRM.

(3)  In cases of noncompliance with Title 67, Chapter 19,
and these rules, the Executive Director, DHRM, may find the
responsible agency official to be subject to the penalties under
Subsection 67-19-18(1) pertaining to misfeasance,
malfeasance or nonfeasance in office.

R477-2-3.  Fair Employment Practice.
All state personnel actions shall provide equal

employment opportunity for all individuals.
(1)  Employment actions including appointment, tenure

or term, condition or privilege of employment shall be based
on the ability to perform the essential duties, functions, and
responsibilities assigned to a particular position.

(2)  Employment actions may not be based on race,
religion, national origin, color, gender, age, disability,
protected activity under the anti-discrimination statutes,
political affiliation, military status or affiliation or any other
non-job related factor.

(3) An employee who alleges unlawful discrimination
may:

(a)  submit a complaint to the agency head; and
(b)  file a charge with the Utah Anti-Discrimination and

Labor Division within 180 days of the alleged harm, or
directly with the EEOC within 300 days of the alleged harm.

(4)  A state official may not impede any employee from
the timely filing of a discrimination complaint in accordance
with state and federal requirements.

R477-2-4.  Control of Personal Service Expenditures.
(1)  Statewide control of personal service expenditures

shall be the shared responsibility of the employing agency,
the Governor's Office of Planning and Budget, the

Department of Human Resource Management and the
Division of Finance.

(2)  Changes in job identification numbers, salary
ranges, or number of positions listed in the Detailed Position
Record Management Report shall be approved by the
Executive Director, DHRM or designee.

(3)  No person shall be placed or retained on an agency
payroll unless that person occupies a position listed in an
agency's approved Detailed Position Record Management
Report.

R477-2-5.  Records.
Access to and privacy of personnel records maintained

by DHRM are governed by Title 63G, Chapter 2, the
Government Records Access and Management Act
(GRAMA) and applicable federal laws.  DHRM shall
designate and classify the records and record series it
maintains under the GRAMA statute and respond to GRAMA
requests for employee records.

(1)  DHRM shall maintain an electronic record for each
employee that contains the following, as appropriate:

(a)  Social Security number, date of birth, home address,
and private phone number.

(i)  This information is classified as private under
GRAMA.

(ii)  DHRM may grant agency access to this information
for state business purposes. Agencies shall maintain the
privacy of this information.

(b)  performance ratings;
(c)  records of actions affecting employee salary history,

classification history, title and salary range, employment
status and other personal data.

(2)  DHRM shall maintain, on behalf of agencies,
personnel files containing electronic or hard copy records of
the following:

(a)  employee signed overtime agreement, personnel
actions, notices of performance improvement plans or
disciplinary actions, performance evaluations, separation and
leave without pay notices, including forms for PEHP and
URS such as employee benefits notification forms and
military leave worksheets;

(b)  copies of professional licensure, training
certification and academic transcripts, when required by the
job; and

(c)  other documents required by agency management;
(3)  DHRM shall maintain, on behalf of agencies, a

separate confidential file for each of the following:
(a)  Medical Records: all information pertaining to

medical issues, including documents for Family Medical and
Leave Act, workers compensation, long-term disability,
medical and dental enrollment forms containing health related
information, health statements, and applications for additional
life insurance.

(i)  This information is private, controlled, or exempt in
accordance with Title 63G-2.

(b)  ADA Records:  Documents pertaining to requests
for reasonable accommodation, associated medical
information, and the interactive process required by the ADA.

(i)  information in this file is exempt from the provisions
of Title 63G-2.

(c)  Fitness for Duty and Drug and Alcohol Testing
Records: information regarding the results from fitness for
duty evaluations and drug testing.

(i)  Information in this file is private or controlled in
accordance with Title 63G-2.

(d)  I-9 Records: Form I-9 and other documents required
by the United States Bureau of Citizenship and Immigration
Services regulations, under Immigration Reform and Control
Act of 1986, 8 USC Section 1324a.
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(4)  An employee has the right to review the employee's
personnel file, upon request, in the presence of a DHRM
representative.

(a)  An employee may request corrections, amendments
to, or challenge any information in the DHRM electronic or
hard copy personnel file, through the following process:

(i)  The employee shall request in writing to the
appropriate agency human resource field office that changes
occur.

(ii)  The employing agency shall be given an opportunity
to respond.

(iii)  Disputes over information that are not resolved
between the employing agency and the employee shall be
decided in writing by the Executive Director, DHRM.
DHRM shall maintain a record of the employee's letter, the
agency's response, and the DHRM Executive Director's
decision.

(5)  When a disciplinary action is rescinded or
disapproved upon appeal, forms, documents and records
pertaining to the case shall be removed from the personnel
file.

(a)  When the record in question is on microfilm, a seal
will be placed on the record and a suitable notice placed on
the carton or envelope.  This notice shall indicate the limits of
the sealed Title and the authority for the action.

(6)  Upon employee separation, DHRM shall retain
electronic records for thirty years.  Agency hard copy records
shall be retained at the agency for a minimum of two years,
and then transferred to the State Record Center to be retained
according to the record retention schedule.

(7)  When an employee transfers from one agency to
another, the former agency shall transfer the employee's
personnel file, medical and I-9 records to the new agency.

(8)  An employee who violates confidentiality is subject
to disciplinary action and may be personally liable.

R477-2-6.  Release of Information in a Reference Inquiry.
Reference checks or inquiries made regarding current or

former public employees, volunteers, independent
contractors, and members of advisory boards or commissions
can be released if the information is classified as public, or if
the subject of the record has signed and provided a current
reference release form for information authorized under Title
63G, Chapter 2, of the Government Records Access and
Management Act.

(1)  The employment record is the property of Utah State
Government with all rights reserved to utilize, disseminate or
dispose of in accordance with the Government Records
Access and Management Act.

(2)  Additional information may be provided if
authorized by law.

R477-2-7.  Employment Eligibility Verification
(Immigration Reform and Control Act - 1986).

Employees newly hired, rehired, or placed through
reciprocity with or assimilation from another career service
jurisdiction shall provide verifiable documentation of their
identity and eligibility for employment in the United States
by completing all sections of the Employment Eligibility
Verification Form I-9 as required under the Immigration
Reform and Control Act of 1986.

R477-2-8.  Disclosure by Public Officers Supervising a
Relative.

It is unlawful for a public officer to appoint, directly
supervise, or to make salary or performance recommendations
for relatives except as prescribed under Section 52-3-1.

(1)  A public officer supervising a relative shall make a
complete written disclosure of the relationship to the agency

head in accordance with Section 52-3-1.

R477-2-9.  Employee Liability.
An employee who becomes aware of any occurrence

which may give rise to a law suit, who receives notice of
claim, or is sued because of an incident related to state
employment, shall give immediate notice to his supervisor
and to the Department of Administrative Services, Division
of Risk Management.

(1)  In most cases, under Title 63G, Chapter 7, the
Governmental Immunity Act, an employee shall receive
defense and indemnification unless the case involves fraud,
malice or the use of alcohol or drugs by the employee.

(2)  Before an agency may defend its employee against a
claim, the employee shall make a written request for a
defense to the agency head within ten calendar days, in
accordance with Subsection 63G-7-902(2).

R477-2-10.  Alternative Dispute Resolution.
Agency management may establish a voluntary

alternative dispute resolution program under Chapter 63G,
Chapter 5.

KEY:  administrative responsibility, confidentiality of
information, fair employment practices, public
information
July 1, 2010 52-3-1
Notice of Continuation June 9, 2007 63G-2-3
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R477.  Human Resource Management, Administration.
R477-3.  Classification.
R477-3-1.  Job Classification Applicability.

(1)  The Executive Director, DHRM, shall prescribe the
procedures and methods for classifying all positions except
for those exempted in 67-19-12 (2), which include:

(a)  employees already exempted from DHRM rules in
R477-2-1;

(b)  all employees in:
(i)  the office and residence of the governor;
(ii)  the Utah Science Technology and Research

Initiative (USTAR);
(iii)  the Public Lands Policy Coordinating Council;
(iv)  the Office of the Utah State Auditor; and
(v)  the Utah State Treasurer's Office;
(c)  employees of the State Board of Education, who are

licensed by the State Board of Education;
(d)  employees in any position that is determined by

statute to be exempt from classified service;
(e)  employees whose agency has authority to make rules

regarding performance, compensation, and bonuses for its
employees;

(f)  department heads listed in 67-19-22 and other
persons appointed by the governor pursuant to statute;

(g)  temporary employees in Schedule TL or IN who
work part time indefinite or work on a time limited basis; and

(h)  educational interpreters and educators as defined by
Section 53A-25b-102 who are employed by the Utah Schools
for the Deaf and the Blind.

(2)  The Executive Director, DHRM, may designate
specific job titles, job and position identification numbers,
schedule codes, and other administrative information for all
employees exempted in R477-2-1 and R477-3-1 for
identification and reporting purposes only.  These employees
are not to be considered classified employees.

R477-3-2.  Job Description.
DHRM shall maintain job descriptions, as appropriate.
(1)  Job descriptions shall contain:
(a)  job title;
(b)  distinguishing characteristics;
(c)  a description of tasks commonly associated with

most positions in the job;
(d)  statements of required knowledge, skills, and other

requirements;
(e)  FLSA status and other administrative information as

approved by DHRM.

R477-3-3.  Assignment of Duties.
(1)  Management may assign, modify, or remove any

position task or responsibility in order to accomplish
reorganization, improve business practices or processes, or for
any other reason deemed appropriate by agency management.

(2)  Significant changes in the assigned duties may
require a position classification review as described in R477-
3-4.

R477-3-4.  Position Classification Review.
(1)  A formal classification review may be conducted

under the following circumstances:
(a)  as part of a classification study;
(b)  at the request of an agency, with the approval of the

Executive Director, DHRM or designee; or
(c)  as part of a classification grievance review
(2)  DHRM shall determine if there have been sufficient

significant changes in the duties of a position to warrant a
formal review.

(3)  When an agency is reorganized or positions are
redesigned, no classification reviews shall be conducted until

an appropriate settling period has occurred.
(4)  The Executive Director, DHRM, or designee shall

make final classification decisions unless overturned by a
hearing officer or court.

R477-3-5.  Position Classification Grievances.
(1)  An agency or a career service employee may grieve

formal classification decisions regarding the classification of
a position.

(a)  This rule refers to grievances concerning the
assignment of individual positions to appropriate jobs based
on duties and responsibilities.  The assignment of salary
ranges is not included in this rule.

(b)  An employee may only grieve a formal
classification decision regarding the employee's own position.

(2)  DHRM shall follow the first level classification
hearing service of process as follows:

(a)  An employee filing a classification grievance shall
submit a completed Position Classification Grievance form
along with required information to the Executive Director,
DHRM.

(i)  If the classification form is incomplete, the employee
is notified of the discrepancy via both certified and electronic
mail within seven calendar days from DHRM's receipt of the
grievance.

(A)  The employee shall be given 14 calendar days, from
the date the employee receives the electronic mail notice, to
submit requested additional information.

(ii)  If the classification form is complete, the employee
is notified via both certified and electronic mail within seven
calendar days that the grievance has been received.

(b)  The DHRM employee who made the initial
classification decision is notified of receipt of the grievance
within seven calendar days and is provided a copy of the
grievance.

(i)  The DHRM employee is given 14 calendar days to
review the initial decision and return the completed
paperwork to the grievance panel chairperson.

(c)  The chairperson has 14 calendar days from receipt of
the completed paperwork to:

(i)  contact assigned grievance panel members;
(ii)  provide copies of all grievance materials to the

panel members; and
(iii)  to electronically notify the employee of possible

hearing dates.
(d)  The employee shall be given seven calendar days

from the date the employee receives the electronic mail notice
to respond with a selected hearing date.

(e)  An employee may withdraw the grievance at any
time.

(f)  The grievance panel has 30 days from the date the
employee's response is received to prepare findings and
recommendations and present them to the Executive Director,
DHRM.  The Executive Director, DHRM, shall make the
classification decision and notify the grievant.

R477-3-6.  Policy Exceptions.
The Executive Director, DHRM, may authorize

exceptions to this rule consistent with Subsection R477-2-
2(1).

KEY:  administrative procedures, grievances, job
descriptions, position classifications
July 1, 2010 67-19-6
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R477.  Human Resource Management, Administration.
R477-4.  Filling Positions.
R477-4-1.  Authorized Recruitment System.

Agencies shall use the DHRM approved recruitment and
selection system unless an alternate system has been pre-
approved by DHRM.

R477-4-2.  Career Service Exempt Positions.
(1)  The Executive Director, DHRM, may approve the

creation and filling of career service exempt positions, as
defined in Section 67-19-15.

(2)  Agencies may use any pre-approved process to
select an employee for a career service exempt position.
Appointments may be made without competitive examination,
provided job requirements are met.

(3)  Appointments to fill an employee's position who is
on approved leave shall only be made temporarily.

(4)  Appointments made on a temporary basis shall be
career service exempt and:

(a)  be Schedule IN, in which the employee:
(i)  is hired to work part time indefinitely;
(ii)  may not work more than 30 hours per week; and
(iii)  shall have a temporary agreement signed by both

the hiring official and the employee on an annual basis; or
(b)  be Schedule TL, in which the employee:
(i)  is hired to work on a time limited basis; and
(ii)  shall have a temporary agreement signed by both the

hiring official and the employee at least every three years.
(c)  may, at the discretion of management, be offered

benefits if working a minimum of 20 hours per week.
(d)  if the required work hours of the position exceed the

30 hours per week maximum for Schedule IN or if the
position exceeds anticipated time limits for Schedule TL,
agency management shall consult with DHRM to review
possible alternative options.

(5)  Only Schedule A, IN or TL appointments made from
a hiring list under Subsection R477-4-8 may be considered
for conversion to career service.

R477-4-3.  Career Service Positions.
(1)  Selection of a career service employee shall be

governed by the following:
(a)  DHRM business practices;
(b)  career service principles;
(c)  equal employment opportunity principles;
(d)  Section 52-3-1, employment of relatives;
(e)  reasonable accommodation for qualified applicants

covered under the Americans With Disabilities Act.

R477-4-4.  Recruitment and Selection for Career Service
Positions.

(1)  Prior to initiating recruitment, agencies may
administer any of the following personnel actions:

(a)  reemployment of a veteran eligible under USERRA;
(b)  reassignment within an agency initiated by an

employee's reasonable accommodation request under the
ADA;

(c)  fill a position as a result of return to work from long
term disability or workers compensation at the same or lesser
salary range;

(d)  reassignment or transfer made in order to avoid a
reduction in force, or for reorganization or bumping purposes;

(e)  reassignment, transfer, or career mobility of
qualified employees to better utilize skills or assist
management in meeting the organization's mission;

(f)  reclassification; or
(g)  conversion from schedule A to schedule B as

authorized by Subsection R477-5-1(3).
(2)  Agencies shall use the DHRM approved recruitment

and selection system for all career service position vacancies.
This includes recruitments open within an agency, across
agency lines, or to the general public. Recruitment shall
comply with federal and state laws and DHRM rules and
procedures.

(3)  Agencies may carry out all the following steps for
recruitment and selection of vacant career service positions
concurrently. Management may make appointments
according to the following order:

(a)  from the reappointment register created prior to
March 2, 2009, provided the applicant applies for the position
and meets minimum qualifications.

(b)  from a hiring list of qualified applicants for the
position, or from another process pre-approved by the
Executive Director, DHRM.

R477-4-5.  Transfer and Reassignment.
(1)  Positions may be filled by reassigning an employee

without a reduction in the current actual wage except as
provided in federal or state law.

(a)  Prior to transfer or reassignment of an employee, the
receiving agency shall verify the employee's career service
status and that the employee meets the job requirements for
the position.

(b)  Agencies receiving a transfer or reassignment of an
employee shall accept all of that employee's previously
accrued sick, annual, and converted sick leave on the official
leave records.

(c)  A career service employee assimilated from another
career service jurisdiction shall accrue leave at the same rate
as a career service employee with the same seniority.

(2)  A reassignment or transfer may include assignment
to:

(a)  a different job or position with an equal or lesser
salary range maximum;

(b)  a different work location; or
(c)  a different organizational unit.

R477-4-6.  Rehire.
(1)  A former employee shall compete for career service

positions through the DHRM approved recruitment and
selection system and shall serve a new probationary period,
as designated in the official job description.

(a)  The annual leave accrual rate for an employee who
is rehired to a position which receives leave benefits shall be
based on all eligible employment in which the employee
accrued leave.

(b)  An employee rehired into a benefited position within
one year of separation shall have forfeited sick leave
reinstated as Program II sick leave.

(c)  An employee rehired into a benefited position within
one year of separation due to a reduction in force shall have
forfeited sick leave reinstated to Program I and Program II as
accrued prior to the reduction in force.

(d)  A rehired employee may be offered any salary
within the salary range for the position.

R477-4-7.  Examinations.
(1)  Examinations shall be designed to measure and

predict applicant job performance.
(2)  Examinations shall include the following:
(a)  a detailed position record (DPR) based upon a

current job or position analysis;
(b)  an initial, impartial screening of the individual's

qualifications;
(c)  impartial evaluation and results; and
(d)  reasonable accommodation for qualified individuals

with disabilities.
(3)  Examinations and ratings shall remain confidential
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and secure.

R477-4-8.  Hiring Lists.
(1)  The hiring list shall include the names of applicants

to be considered for appointment or conditional appointment
to a specific job, job series or position.

(a)  An individual shall be considered an applicant when
the individual applies for a particular position identified
through a specific recruitment.

(b)  Hiring lists shall be constructed using the DHRM
approved recruitment and selection system.

(c)  Applicants for career service positions shall be
evaluated and placed on a hiring list based on job, job series
or position related criteria.

(d)  All applicants included on a hiring list shall be
examined with the same examination or examinations.

(2)  An individual who falsifies any information in the
job application, examination or evaluation processes may be
disqualified from further consideration prior to hire, or
disciplined if already hired.

(3)  The appointing authority shall demonstrate and
document that equal consideration was given to all applicants
whose final score or rating is equal to or greater than that of
the applicant hired.

(4)  The appointing authority shall ensure that any
employee hired meets the job requirements as outlined in the
official job description.

R477-4-9.  Job Sharing.
Agency management may establish a job sharing

program as a means of increasing opportunities for part-time
employment.  In the absence of an agency program,
individual employees may request approval for job sharing
status through agency management.

R477-4-10.  Internships.
Interns or students in a practicum program may be

appointed with or without competitive selection.  Intern
appointments shall be to temporary career service exempt
positions.

R477-4-11.  Reorganization.
When an agency is reorganized, but an employee's

position does not change substantially, the agency may not
require the employee to compete for his current position.

R477-4-12.  Career Mobility Programs.
Employees and agencies are encouraged to promote

career mobility programs.
(1)  A career mobility is a temporary assignment of an

employee to a different position for purposes of professional
growth or fulfillment of specific organizational needs. Career
mobility assignments may be to any salary range.

(2)  Agencies may provide career mobility assignments
inside or outside state government in any position for which
the employee qualifies.

(3)  An eligible employee or agency may initiate a career
mobility.

(a)  Career mobility assignments may be made without
going through the competitive process but shall remain
temporary.

(b)  Career mobility assignments shall only become
permanent if:

(i)  the position was originally filled through a
competitive recruitment process; or

(ii)  a competitive recruitment process is used at the time
the agency determines a need for the assignment to become
permanent.

(c)  Agencies may offer an employee on a career

mobility assignment a salary increase or salary decrease in
any amount in increments of 1/2%, provided the new salary is
within the new salary range.

(4)  Agencies shall develop and use written career
mobility contract agreements between the employee and the
supervisor to outline all program provisions and
requirements.  The career mobility shall be both voluntary
and mutually acceptable.

(5)  A participating employee shall retain all rights,
privileges, entitlements, tenure and benefits from the previous
position while on career mobility.

(a)  If a reduction in force affects a position vacated by a
participating employee, the participating employee shall be
treated the same as other RIF employees.

(b)  If a career mobility assignment does not become
permanent at its conclusion, the employee shall return to the
previous position or a similar position and shall receive, at a
minimum, the same salary rate and the same or higher salary
range that the employee would have received without the
career mobility assignment.

(6)  An employee who has not attained career service
status prior to the career mobility program cannot
permanently fill a career service position until the employee
obtains career service status through a competitive process.

R477-4-13.  Assimilation.
(1)  An employee assimilated by the state from another

career service system shall receive career service status after
completing a probationary period if originally selected
through a competitive examination process judged by the
Executive Director, DHRM, to be equivalent to the process
used in the state career service.

(a)  Assimilation agreements shall specify whether there
are employees eligible for reemployment under USERRA in
positions affected by the agreement.

R477-4-14.  Policy Exceptions.
The Executive Director, DHRM, may authorize

exceptions to this rule, consistent with Subsection R477-2-
2(1).

KEY:  employment, fair employment practices, hiring
practices
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R477.  Human Resource Management, Administration.
R477-5.  Employee Status and Probation.
R477-5-1.  Career Service Status.

(1)  Only an employee who is hired through a pre-
approved process shall be eligible for appointment to a career
service position.

(2)  An employee shall complete a probationary period
prior to receiving career service status.

(3)  A career service exempt employee may only convert
to career service status, in a position with an equal or lower
salary range to the previous career service position held,
when:

(a)  the employee previously held career service status
with no break in service between exempt status and the
previous career service position;

(b)  the employee was hired from a hiring list to a
schedule A, TL or IN position, in the same job title to which
they would convert, as prescribed by Subsection R477-4-8; or

(c)  the employee was hired through the Alternative State
Application Program (ASAP) and successfully completed a
six month on the job examination period.

R477-5-2.  Probationary Period.
The probationary period allows agency management to

evaluate an employee's ability to perform the duties,
responsibilities, skills, and other related requirements of the
assigned career service position.  The probationary period
shall be considered part of the selection process.

(1)  An employee shall receive an opportunity to
demonstrate competence in a career service position.  A
performance plan shall be established and the employee shall
receive feedback on performance in relation to that plan.

(a)  During the probationary period, an employee may be
separated from state employment in accordance with
Subsection R477-11-2(1).

(b)  At the end of the probationary period, an employee
shall receive a performance evaluation.  Evaluations shall be
entered into HRE as the performance evaluation that reflects
successful or unsuccessful completion of probation.

(2)  Each career service position shall be assigned a
probationary period consistent with its job.

(a)  The probationary period may not be extended except
for periods of leave without pay, long-term disability, workers
compensation leave, temporary transitional assignment,
military leave under USERRA, or donated leave from an
approved leave bank.

(b)  The probationary period may not be reduced after
appointment.

(c)  An employee who has completed a probationary
period and obtained career service status shall not be required
to serve a new probationary period unless there is a break in
service.

(3)  An employee in a career service position who works
at least 50% of the regular work schedule or more shall
acquire career service status after working the same amount
of elapsed time in hours as a full-time employee would work
with the same probationary period.

(4)  An employee serving probation in a career service
position may be transferred, reassigned or promoted to
another career service position.  Each new appointment shall
include a new probationary period unless the agency
determines that the required duties or knowledge, skills, and
abilities of the old and new position are similar enough not to
warrant a new probationary period.  If an agency determines
that a new probationary period is needed, it shall be the full
probationary period defined in the job description.

R477-5-3.  Policy Exceptions.
The Executive Director, DHRM, may authorize

exceptions to this rule, consistent with Subsection R477-2-
2(1).

KEY:  employment, personnel management, state
employees
July 1, 2010 67-19-6
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R477.  Human Resource Management, Administration.
R477-6.  Compensation.
R477-6-1.  Pay Plans.

(1)  With approval of the Governor, the Executive
Director, DHRM, shall develop and adopt pay plans for each
position in classified service.  Positions exempt from
classified service are identified in Subsection R477-3-1(1).

(a)  The General Pay Plan shall include salary ranges
with established minimum and maximum rates.

(b)  A salary range includes every pay rate from
minimum to maximum.

(c)  Pay rate increases and decreases within salary ranges
shall be in increments of 1/2%, except for legislatively
approved salary adjustments and longevity.

R477-6-2.  Allocation to the Pay Plans.
(1)  Each job in classified service shall be assigned to a

salary range.
(2)  Salary ranges can be adjusted through:
(a)  an administrative adjustment determined appropriate

by DHRM for administrative purposes that is not based on a
change of duties and responsibilities, nor based on a
comparison to salary ranges in the market; or

(b)  a comparison of the state's benchmark job salary
ranges to salary ranges for similar positions in the market
through an annual compensation survey conducted by
DHRM.

(i)  Market comparability salary range adjustment
recommendations shall be included in the annual
compensation plan and shall be submitted to the Governor no
later than October 31 of each year.

(ii)  Market comparability salary range adjustments shall
be legislatively approved.

(iii)  If market comparability adjustments are approved
for benchmark jobs, salary ranges for other jobs in the same
job family shall be adjusted by relative ranking with the
benchmark job.

(3)  Each job exempted from classified service shall have
a salary range with a beginning and ending salary of any
amount determined appropriate by the affected agency.

R477-6-3.  Appointments.
(1)  All appointments shall be placed on the DHRM

approved salary range for the job.
(2)  Reemployed veterans under USERRA shall be

placed in their previous position or a similar position at their
previous salary range.  Reemployment shall include the same
seniority status, salary, including any cost of living
adjustments, reclassification of the veteran's preservice
position, or market comparability adjustments that would
have affected the veteran's preservice position during the time
spent by the affected veteran in the uniformed services.
Performance related salary increases are not included.

R477-6-4.  Salary.
(1)  Merit increases. The following conditions apply if

merit pay increases are authorized and funded by the
legislature:

(a)  Employees, classified in position schedule B, shall
be eligible for the merit increase if the following conditions
are met:

(i)  Employee may not be in longevity.
(ii)  Employee may not be paid at the maximum of their

salary range.
(iii)  Employee has received a minimum rating of

successful on their most recent performance evaluation,
which shall have been within the previous twelve months.

(iv)  Employee has been in a paid status by the state for
at least six months at the beginning of the new fiscal year.

(b)  Employees designated as schedule AA, AQ, AU, IN,
and TL are not eligible for merit increases.

(c)  All other position schedules will be reviewed by
DHRM in consultation with the Governor's Office to
determine if they are eligible for merit increases.

(2)  Promotions.
(a)  An employee promoted to a position with a salary

range maximum exceeding the employee's current salary
range maximum shall receive a salary increase:

(i)  of at least 5%, and
(ii)  any increase above 5% shall be in increments of

1/2% or up to the salary range maximum.
(b)  An employee may not be placed higher than the

maximum or lower than the minimum in the new salary
range.  Placement of an employee in longevity shall be
consistent with Subsection R477-6-4(4).

(c)  An employee who remains in longevity status after a
promotion shall retain the same salary.

(d)  To be eligible for a promotion, an employee shall
meet the requirements and skills specified in the job
description and position specific criteria as determined by the
agency for the position unless the promotion is to a career
service exempt position.

(3)  Reclassifications.
(a)  At agency management's discretion, an employee

reclassified to a position with a salary range maximum
exceeding the employee's current salary range maximum may
receive a pay rate increase in increments of 1/2% or up to the
salary range maximum.

(b)  An employee may not be placed higher than the
maximum or lower than the minimum in the new salary
range.  Placement of an employee in longevity shall be
consistent with Subsection R477-6-4(4)

(c)  An employee who remains in longevity status after a
reclassification shall retain the same salary.

(d)  An employee whose position is reclassified to a
position with a lower salary range shall retain the current
salary.  The employee shall be placed in longevity at the
employee's current salary if the salary exceeds the maximum
of the new salary range.

(4)  Longevity.
(a)  An employee shall receive a longevity increase of

2.75% when:
(i)  the employee has been in state service for eight years

or more.  The employee may accrue years of service in more
than one agency and such service is not required to be
continuous; and

(ii)  the employee has been at the maximum of the
current salary range for at least one year and received a
performance appraisal rating of successful or higher within
the 12-month period preceding the longevity increase.

(b)  An employee in longevity shall be eligible for the
same across the board pay plan adjustments authorized for all
other employee pay plans.

(c)  An employee in longevity shall only be eligible for
an additional 2.75% increase every three years.  To be
eligible, an employee shall receive a performance appraisal
rating of successful or higher within the 12-month period
preceding the longevity increase.

(d)  An employee in longevity who is reclassified to a
position with a lower salary range shall retain the current
actual wage.

(e)  An employee in longevity who is promoted or
reclassified to a position with a higher salary range shall only
receive a salary increase if the current actual wage is less than
the salary range maximum of the new position.  The salary
increase shall be in increments of 1/2% or up to the range
maximum of the new position.

(f)  Employees in Schedules AB, IN, or TL are not



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 158

eligible for the longevity program.
(5)  Administrative Adjustment.
(a)  An employee whose position has been allocated by

DHRM from one job to another job or salary range for
administrative purposes, may not receive an adjustment in the
current actual wage.

(b)  Implementation of new job descriptions as an
administrative adjustment shall not result in an increase in the
current actual wage unless the employee is below the
minimum of the new range.

(c)  An employee whose position is changed by
administrative adjustment to a position with a lower salary
range shall retain the current salary.  The employee shall be
placed in longevity at the employee's current salary if the
salary exceeds the maximum of the new salary range.

(6)  Reassignment.
An employee's current actual wage may not be lowered

except when provided in federal or state law.  Wage rate
decreases shall be made in 1/2% increments or not less than
the minimum salary range.

(7)  Transfer.
Management may decrease the current actual wage of an

employee who transfers to another position.  Wage rate
decreases shall be made in 1/2% increments or not less than
the minimum salary range.

(8)  Demotion.
An employee demoted consistent with Section R477-11-

2 shall receive a reduction in the current actual wage in 1/2%
increments or not less than the minimum of the new position's
salary range as determined by the agency head or designee.
The agency head or designee may move an employee to a
position with a lower salary range concurrent with the
reduction in the current actual wage.

(9)  Administrative Salary Increase.
The agency head authorizes and approves administrative

salary increases under the following parameters:
(a)  An employee shall receive an increase in 1/2%

increments or up to the maximum of the salary range.
(i)  The Executive Director, DHRM, may authorize

limited exceptions to this subsection when administrative
salary increases are requested for equity purposes.

(b)  Administrative salary increases shall only be granted
when the agency has sufficient funding within their
annualized base budgets for the fiscal year in which the
adjustment is given.

(c)  Justifications for Administrative Salary Increases
shall be:

(i)  in writing;
(ii)  approved by the agency head or designee;
(iii) supported by unique situations or considerations in

the agency.
(d)  The agency head or designee shall answer any

challenge or grievance resulting from an administrative salary
increase.

(e)  Administrative salary increases may be given during
the probationary period.  Wage rate increases shall be made in
1/2% increments.  These increases alone do not constitute
successful completion of probation or the granting of career
service status.

(f)  An employee at the salary range maximum or in
longevity may not be granted administrative salary increases.

(10)  Administrative Salary Decrease.
The agency head authorizes and approves administrative

salary decreases for nondisciplinary reasons according to the
following:

(a)  The final salary may not be less than the minimum
of the salary range.

(b)  Wage rate decreases shall be made in 1/2%
increments.

(c)  Justification for administrative salary decreases shall
be:

(i)  in writing;
(ii)  approved by the agency head; and
(iii) supported by issues such as previous written

agreements between the agency and the employee to include
career mobility, reasonable accommodation, or other unique
situations or considerations in the agency.

(d)  The agency head or designee shall answer any
challenge or grievance resulting from an administrative salary
decrease.

R477-6-5.  Incentive Awards.
(1)  Only agencies with written and published incentive

award and bonus policies may reward employees with
incentive awards or bonuses.  Incentive awards and bonuses
are discretionary, not an entitlement, and are subject to the
availability of funds in the agency.

(a)  Policies shall be approved annually by DHRM and
be consistent with standards established in these rules and the
Department of Administrative Services, Division of Finance,
rules and procedures.

(b)  Individual awards may not exceed $4,000 per
occurrence and $8,000 in a fiscal year. In exceptional
circumstances, an award may exceed these limits upon
application to DHRM and approval by the Governor.

(c)  All cash and cash equivalent incentive awards and
bonuses shall be subject to payroll taxes.

(2)  Performance Based Incentive Awards.
(a)  Cash Incentive Awards
(i)  An agency may grant a cash incentive award to an

employee or group of employees that demonstrates
exceptional effort or accomplishment beyond what is
normally expected on the job for a unique event or over a
sustained period of time.

(ii)  All cash awards shall be approved by the agency
head or designee.  They shall be documented and a copy shall
be maintained by the agency.

(b)  Noncash Incentive Awards
(i)  An agency may recognize an employee or group of

employees with noncash incentive awards.
(ii)  Individual noncash incentive awards may not exceed

a value of $50 per occurrence and $200 for each fiscal year.
(iii)  Noncash incentive awards may include cash

equivalents such as gift certificates or tickets for admission.
Cash equivalent incentive awards shall be subject to payroll
taxes and shall follow standards and procedures established
by the Department of Administrative Services, Division of
Finance.

(3)  Cost Savings Bonus
(a)  An agency may establish a bonus policy to increase

productivity, generate savings within the agency, or reward
an employee who submits a cost savings proposal.

(i)  The agency shall document the cost savings
involved.

(4)  Market Based Bonuses
An agency may award a cash bonus to an employee as

an incentive to acquire or retain an employee with job skills
that are critical to the state and difficult to recruit in the
market.

(a)  Retention Bonus
An agency may award a bonus to an employee who has

unusually high or unique qualifications that are essential for
the agency to retain.

(b)  Recruitment or Signing Bonus
An agency may award a bonus to a qualified job

candidate to incentivize the candidate to work for the state.
(c)  Scarce Skills Bonus
An agency may award a bonus to a qualified job
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candidate that has the scarce skills required for the job.
(d)  Relocation Bonus
An agency may award a bonus to a current employee

who must relocate to accept a position in a different
commuting area.

(e)  Referral Bonus
An agency may award a bonus to a current employee

who refers a job applicant who is subsequently selected.

R477-6-6.  Employee Benefits.
(1)  An employee shall be eligible for benefits when:
(a)  in a position designated by the agency as eligible for

benefits; and
(b)  in a position which normally requires working more

than 40 hours per pay period.
(2)  An eligible employee has 60 days from the hire date

to enroll in medical, dental, vision, and a flexible spending
account.

(a)  An employee with previous medical coverage shall
provide to the state's health care provider a certificate of
creditable coverage which states dates of eligibility in order to
have the preexisting waiting period reduced or waived.

(b)  An employee who does not enroll within 60 days
shall only be permitted to enroll during the annual open
enrollment period for all state employees.

(3)  An employee shall enroll in guaranteed issue life
insurance within 60 days of the hire date to avoid having to
provide proof of insurability.

(a)  An employee may enroll in additional life insurance
and accidental death and dismemberment insurance at any
time and may be required to provide proof of insurability.

(4)  An employee eligible for retirement benefits shall be
automatically enrolled in the defined benefit plan and the
defined contribution plan, as applicable.  An enrollment form
shall be required to establish beneficiaries and investment
strategies and can be submitted at any time.

(5)  A reemployed veteran under USERRA shall be
entitled to the same employee benefits given to other
continuously employed eligible employees to include
seniority based increased pension and leave accrual.

R477-6-7.  Employee Converting from Career Service to
Schedule AC, AD, AR, or AS.

(1)  A career service employee in a position meeting the
criteria for career service exempt schedule AC, AD, AR, or
AS shall have 60 days from the date of offer to elect to
convert from career service to career service exempt.  As an
incentive to convert, an employee shall be provided the
following:

(a)  an administrative salary increase up to the maximum
of the current salary range in 1/2% increments.  An employee
at the maximum of the current salary range or in longevity
shall receive, in lieu of the salary adjustment, a one time
bonus, as determined by the agency head or designee, not to
exceed limits in Subsection R477-6-5(1)(b);

(b)  state paid term life insurance coverage if determined
eligible by the Group Insurance Office to participate in the
Term Life Program, Public Employees Health Plan:

(i)  Salaries less than $50,000 shall receive $125,000 of
term life insurance;

(ii)  Salaries between $50,000 and $60,000 shall receive
$150,000 of term life insurance;

(iii)  Salaries more than $60,000 shall receive $200,000
of term life insurance.

(2)  An employee electing to convert to career service
exempt after the 60 day election period may not be eligible
for the salary increase, but shall be entitled to apply for the
insurance coverage through the Group Insurance Office.

(3)  An employee electing not to convert to career

service exemption shall retain career service status even
though the position shall be designated as schedule AC, AD,
AR or AS.  When these career service employees vacate these
positions, subsequent appointments shall be career service
exempt.

(4)  An agency head may reorganize so that a current
career service exempt position no longer meets the criteria for
exemption.  In this case, the employee shall be designated as
career service if he had previously earned career service.
However, the employee may not be eligible for the severance
package or the life insurance.  In this situation, the agency
and employee shall make arrangements through the Group
Insurance Office to discontinue the coverage.

(5)  A career service exempt employee without prior
career service status shall remain exempt.  When the
employee leaves the position, subsequent appointments shall
be consistent with R477-4.

(6)  Agencies shall communicate to all impacted and
future eligible employees the conditions and limitations of
this incentive program.

R477-6-8.  State Paid Life Insurance.
(1)  A benefits eligible career service exempt employee

on schedule AA, AB, AD, AR and AT shall be provided the
following benefits if the employee is approved through
underwriting:

(a)  State paid term life insurance coverage if determined
eligible by the Group Insurance Office to participate in the
Term Life Program Public Employees Health Plan:

(i)  Salaries less than $50,000 shall receive $125,000 of
term life insurance;

(ii)  Salaries between $50,000 and $60,000 shall receive
$150,000 of term life insurance;

(iii) Salaries more than $60,000 shall receive $200,000
of term life insurance.

(2)  An employee on schedule AC or AS may be
provided these benefits at the discretion of the appointing
authority.

R477-6-9.  Severance Benefit.
(1)  A benefits eligible career service exempt employee

on schedule AB, AD, AR or AT who is separated from state
service through an action initiated by management, to include
resignation in lieu of termination, shall receive at the time of
severance a benefit equal to:

(a)  one week of salary, up to a maximum of 12 weeks,
for each year of consecutive exempt service in the executive
branch; and

(b)  if eligible for COBRA, one month of health
insurance coverage, up to a maximum of six months, for each
year of consecutive exempt service, at the level of coverage
the employee has at the time of severance, to be paid in a
lump sum payment to the state's health care provider.

(2)  A severance benefit may not be paid to an
employee:

(a)  whose statutory term has expired without
reappointment;

(b)  who is retiring from state service; or
(c)  who is dismissed for cause.
(3)  A benefits eligible career service exempt employee

on schedule AB, AD, AR or AT who accepts reassignment to
a position with a lower salary range, without a break in
service, shall receive a severance benefit equal to the
difference between the current actual wage and the new
actual wage multiplied by the number of accrued annual
leave, converted sick leave, and excess hours on the date of
reassignment.

(4)  An employee on schedule AC or AS may be
provided these same severance benefits at the discretion of



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 160

the appointing authority.

R477-6-10.  Human Resource Transactions.
The Executive Director, DHRM, shall publicize

procedures for processing payroll and human resource
transactions and documents.

KEY:  salaries, employee benefit plans, insurance,
personnel management
July 1, 2010 63F-1-106
Notice of Continuation June 9, 2007 67-19-6

67-19-12
67-19-12.5

67-19-15.1(4)
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R477.  Human Resource Management, Administration.
R477-7.  Leave.
R477-7-1.  Conditions of Leave.

(1)  An employee shall be eligible for benefits when:
(a)  in a position designated by the agency as eligible for

benefits; and
(b)  in a position which normally requires working more

than 40 hours per pay period.
(2)  An eligible employee shall accrue annual, sick and

holiday leave in proportion to the time paid as determined by
DHRM.

(3)  An employee shall use leave in no less than quarter
hour increments.

(4)  An employee may not use annual, sick, converted
sick, compensatory, excess or holiday leave before accrued.

(5)  An employee may not use compensatory, annual,
converted sick leave used as annual, or excess leave without
advance approval by management.

(6)  An employee transferring from one agency to
another is entitled to transfer all accrued annual, sick, and
converted sick leave to the new agency.

(7)  An employee separating from state service shall be
paid in a lump sum for all annual leave and excess hours.  An
FLSA nonexempt employee shall also be paid in a lump sum
for all compensatory hours.

(a)  An employee separating from state service for
reasons other than retirement shall be paid in a lump sum for
all converted sick leave.

(b)  Converted sick leave for a retiring employee shall be
subject to Section R477-7-5.

(c)  Annual, sick and holiday leave may not be used or
accrued after the last day worked, except for:

(i)  leave without pay;
(ii)  administrative leave specifically approved by

management to be used after the last day worked;
(iii)  leave granted under the FMLA; or
(iv)  leave granted for other medical reasons that was

approved prior to the commencement of the leave period.
(8)  Contributions to benefits may not be paid on cashed

out leave, other than FICA tax, except as it applies to
converted sick leave in Section R477-7-5(2) and the
Retirement Benefit in Section R477-7-6.

R477-7-2.  Holiday Leave.
(1)  The following dates are paid holidays for eligible

employees:
(a)  New Years Day -- January 1
(b)  Dr. Martin Luther King Jr. Day -- third Monday of

January
(c)  Washington and Lincoln Day -- third Monday of

February
(d)  Memorial Day -- last Monday of May
(e)  Independence Day -- July 4
(f)  Pioneer Day -- July 24
(g)  Labor Day -- first Monday of September
(h)  Veterans' Day -- November 11
(i)  Thanksgiving Day -- fourth Thursday of November
(j)  Christmas Day -- December 25
(k)  Any other day designated as a paid holiday by the

Governor.
(2)  If a holiday falls or is observed on a regularly

scheduled day off, an eligible employee shall receive
equivalent time off, not to exceed nine hours, or shall accrue
excess hours.

(a)  If a holiday falls on a Sunday, the following Monday
shall be observed as a holiday.

(b)  If a holiday falls on a Saturday, the preceding Friday
shall be observed as a holiday.

(3)  If an employee is required to work on an observed

holiday, the employee shall receive appropriate holiday leave,
or shall accrue excess hours.

(4)  A new hire shall be in a paid status on or before the
holiday in order to receive holiday leave.

(5)  A separating employee shall be in a paid status on or
after the holiday in order to receive holiday leave.

R477-7-3.  Annual Leave.
(1)  An eligible employee shall accrue leave based on

the following years of state service:
(a)  less than 5 years -- four hours per pay period;
(b)  at least 5 and less than 10 years -- five hours per pay

period;
(c)  at least 10 and less than 20 years --six hours per pay

period;
(d)  20 years or more -- seven hours per pay period.
(2)  The maximum annual leave accrual rate shall be

granted to an employee under the following conditions:
(a)  an employee in schedule AB, and agency deputy

directors and division directors appointed to career service
exempt positions.

(b)  an employee who is schedule A, FLSA exempt and
who has a direct reporting relationship to an elected official,
executive director, deputy director, commissioner or board.

(c)  The maximum accrual rate shall be effective from
the day the employee is appointed through the duration of the
appointment. Employees in these positions on July 1, 2003,
shall have the leave accrual rate adjusted prospectively.

(3)  The accrual rate for an employee rehired to a
position which receives leave benefits shall be based on all
eligible employment in which the employee accrued leave.

(4)  The first ten hours of annual leave used by an
employee in the calendar leave year shall be the employee's
personal preference day.

(5)  Agency management shall allow every employee the
option to use annual leave each year for at least the amount
accrued in the year.

(6)  Unused accrued annual leave time in excess of 320
hours shall be forfeited during year end processing for each
calendar year.

R477-7-4.  Sick Leave.
(1)  An eligible employee shall accrue sick leave, not to

exceed four hours per pay period. Sick leave shall accrue
without limit.

(2)  Agency management may grant sick leave for
preventive health and dental care, maternity, paternity, and
adoption care, or for absence from duty because of illness,
injury or disability of the employee, a spouse, children or
parents living in the employee's home; or qualifying FMLA
purposes.

(3)  Agency management may grant exceptions for other
unique medical situations.

(4)  When management approves the use of sick leave,
an employee may use any combination of Program I and
Program II sick leave.

(5)  An employee shall contact management prior to the
beginning of the scheduled workday the employee is absent
due to illness or injury.

(6)  Any application for a grant of sick leave to cover an
absence that exceeds three consecutive working days shall be
supported by administratively acceptable evidence.

(7)  If there is reason to believe that an employee is
abusing sick leave, a supervisor may require an employee to
produce evidence regardless of the number of sick hours
used.

(8)  Unless retiring, an employee separating from state
employment shall forfeit any unused sick leave without
compensation.
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(a)  An employee rehired into a benefited position within
one year of separation due to a reduction in force shall have
forfeited sick leave reinstated to Program I and Program II as
accrued prior to the reduction in force.

(b)  An employee rehired with benefits within one year
of separation for reasons other than a reduction in force shall
have forfeited sick leave reinstated as Program II sick leave.

(c)  An employee who retires from state service and is
rehired may not reinstate forfeited sick leave.

R477-7-5.  Converted Sick Leave.
An employee may convert sick leave hours to converted

sick leave after the end of the last pay period of the calendar
year in which the employee is eligible.

(1)(a)  Converted sick leave hours accrued prior to
January 1, 2006 shall be Program I converted sick leave
hours.

(b)  Converted sick leave hours accrued after January 1,
2006 shall be Program II converted sick leave hours.

(2)  To be eligible, an employee shall have accrued a
total of 144 hours or more of sick leave in Program I and
Program II combined at the beginning of the first pay period
of the calendar year.

(a)  At the end of the last pay period of a calendar year in
which an employee is eligible, all unused sick leave hours
accrued that year in excess of 64 shall be converted to
Program II converted sick leave.

(b)  The maximum hours of converted sick leave an
employee may accrue in Program I and Program II combined
is 320.

(c)  If the employee has the maximum accrued in
converted sick leave, these hours will be added to the annual
leave account balance.

(d)  In order to prevent or reverse the conversion, an
employee shall:

(i)  notify agency management no later than the last day
of the last pay period of the calendar year in order to prevent
the conversion; or

(ii)  notify agency management no later than the end of
February in order to reverse the conversion.

(e)  Upon separation, an eligible employee may convert
any unused sick leave hours accrued in the current calendar
leave year in excess of 64 to converted sick leave hours in
Program II.

(3)  An employee may use converted sick leave as
annual leave or as regular sick leave.

(4)  When management approves the use of converted
sick leave, an employee may use any combination of Program
I and Program II converted sick leave.

(5)  Upon retirement, 25% of the value of the unused
converted sick leave, but not to exceed Internal Revenue
Service limitations, shall be placed in the employee's 401(k)
account as an employer contribution.

(a)  Converted sick leave hours from Program II shall be
placed in the 401(k) account before hours from Program I.

(b)  The remainder shall be used for:
(i)  the purchase of health care insurance and life

insurance under Subsection R477-7-6(3)(c) if the converted
sick leave was accrued in Program I ; or

(ii)  a contribution into the employees PEHP health
reimbursement account under Subsection R477-7-6(4)(b) if
the converted sick leave was accrued in Program II.

(6)  Upon retirement, Program I converted sick leave
hours may not be suspended or deferred for future use. This
includes retired employees who reemploy with the state and
choose to suspend their defined benefit payments.

(7)  Retired employees who reemploy with the state in a
benefitted position will have a new benefit calculated on any
new Program II converted sick leave hours accrued, upon

subsequent retirement, for the new period of employment.

R477-7-6.  Sick Leave Retirement Benefit.
Upon retirement from active employment, an employee

shall receive an unused sick leave retirement benefit under
Sections 67-19-14.2 and 67-19-14.4.

(1)(a)  Sick leave hours accrued prior to January 1, 2006
shall be Program I sick leave hours.

(b)  Sick leave hours accrued after January 1, 2006 shall
be Program II sick leave hours.

(2)  An agency may offer the Unused Sick Leave
Retirement Option Program I to an employee who is eligible
to receive retirement benefits.  However, any decision
whether or not to participate in this program shall be agency
wide and shall be consistent through an entire fiscal year.

(a)  If an agency decides to withdraw for the next fiscal
year after initially deciding to participate, the agency shall
notify all employees at least 60 days before the new fiscal
year begins.

(3)  An employee in a participating agency shall receive
the following benefit provided by the Unused Sick Leave
Retirement Options Program I.

(a)  Continuing health and life insurance.
(i)  The employing agency shall provide the same health

and life insurance benefits as provided to current employees
until the employee reaches the age eligible for Medicare or up
to the following number of years, whichever comes first.

(A)  one year if the employee retires during calendar
year 2010; or

(B)  zero years if the employee retires after calendar year
2010.

(ii)  Health insurance provided shall be the same
coverage carried by the employee at the time of retirement;
i.e., family, two-party, or single.  If the employee has no
health coverage in place upon retirement, none shall be
offered or provided.

(iii)  Life insurance provided shall be the minimum
authorized coverage provided for all state employees at the
time the employee retires.

(iv)  The retiree shall pay the same percentage of the
premium as a current employee on the same plan.  The
premium amount shall be determined from the approved
PEHP retiree rate and not the active employee rates.

(b)  25% of the value of the unused sick leave, but not to
exceed Internal Revenue Service limitations, shall be placed
in the employees 401(k) account as an employer contribution.

(i)  Sick leave hours from Program II shall be placed in
the 401(k) account before hours from Program I.

(ii)  After the 401(k) contribution is made, an additional
amount shall be deducted from the employees remaining
Program I sick leave balance as follows.

(A)  96 hours if the employee retires during calendar
year 2010; or

(B)  zero hours if the employee retires after calendar
year 2010.

(C)  The remaining Program I sick leave hours and
converted sick leave hours from Subsection R477-7-5(4)(b)(i)
shall be used to provide the following benefit.

(i)  The purchase of PEHP health insurance, or a state
approved program, and life insurance coverage for the
employee until the employee reaches the age eligible for
Medicare.

(A)  Health insurance shall be the same coverage carried
by the employee at the time of retirement; i.e., family, two-
party, or single.

(B)  The purchase rate shall be eight hours of sick leave
or converted sick leave for the state paid portion of one
month's premium.

(C)  The employee shall pay the same percentage of the
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premium as a current employee on the same plan.  The
premium amount shall be determined from the approved
PEHP retiree rate and not the active employee rates.

(D)  Life insurance provided shall be the minimum
authorized coverage provided for state employees at the time
the employee retires.

(ii)  When the employee becomes eligible for Medicare,
a Medicare supplement policy provided by PEHP may be
purchased at the rate of eight hours of sick leave or converted
sick leave for one month's premium.

(iii)  When the employee becomes eligible for Medicare,
a PEHP health insurance policy, or another state approved
policy, may be purchased for a spouse until the spouse is
eligible for Medicare.

(A)  The purchase rate shall be eight hours of sick leave
or converted sick leave for one month's premium.

(B)  The employee shall pay the same percentage of the
premium as a current employee on the same plan.  The
premium amount shall be determined from the approved
PEHP retiree rate and not the active employee rates.

(iv)  When the spouse reaches the age eligible for
Medicare, the employee may purchase a Medicare
supplement policy provided by PEHP for the spouse at the
rate of eight hours of sick leave or converted sick leave for
one month's premium.

(v)  In the event an employee is killed in the line of duty,
the employee's spouse shall be eligible to use the employee's
available sick leave hours for the purchase of health and
dental insurance under Section 67-19-14.3.

(c)  Upon retirement, Program I sick leave hours may not
be suspended or deferred for future use. This includes retired
employees who reemploy with the state and choose to
suspend their defined benefit payments.

(4)  An employee shall receive the following benefit
provided by the Unused Sick Leave Retirement Option
Program II.

(a)  25% of the value of the unused sick leave, but not to
exceed Internal Revenue Service limitations, shall be placed
in the employee's 401(k) account as an employer contribution.

(b)  After the 401(k) contribution the remaining sick
leave hours and the converted sick leave hours from
Subsection R477-7-5(4)(b)(ii) shall be deposited in the
employees PEHP health reimbursement account at the greater
of:

(i)  the employees rate of pay at retirement, or
(ii)  the average rate of pay of state employees who

retired in the same retirement system in the previous calendar
year.

(c)  Retired employees who reemploy with the state in a
benefited position will have a new benefit calculated on any
new Program II sick leave hours accrued, upon subsequent
retirement, for the new period of employment.

R477-7-7.  Administrative Leave.
(1)  Administrative leave may be granted consistent with

agency policy for the following reasons:
(a)  administrative;
(i)  governor approved holiday leave;
(ii)  during management decisions that benefit the

organization;
(iii)  when no work is available due to unavoidable

conditions or influences; or
(iv)  other reasons consistent with agency policy.
(b)  protected;
(i)  suspension with pay pending hearing results;
(ii)  personal decision making prior to discipline;
(iii)  removal from adverse or hostile work environment

situations;
(iv)  fitness for duty or employee assistance; or

(v)  other reasons consistent with agency policy.
(c)  reward in lieu of cash;
(i)  the agency head or designee may grant paid

administrative leave up to one day per occurrence;
(ii)  administrative leave in excess of one day may be

granted with written approval by the agency head.
(iii)  administrative leave given as a reward in lieu of

cash may not exceed 40 hours in a fiscal year.
(iv)  administrative leave given as a reward in lieu of

cash may be given from one agency to employees of another
agency if both agency heads agree in advance.

(d)  student educational assistance.
(e)  An employee who satisfies the criteria in this

subsection shall be granted up to two hours of administrative
leave to vote in an official election.

(i)  The employee shall:
(A)  have fewer than three total hours off the job

between the time the polls open and close, and;
(B)  apply for the time in the previous 24 hours.
(ii)  Management may specify the hours when the

employee may be absent.
(f)  Administrative leave shall be given for non-

performance based purposes to employees who are on Family
and Medical Leave or a military leave of absence if the leave
would have been given had the employee been in a working
status.

(2)  With the exception of administrative leave used as a
reward, under Subsection R477-7-7(1)(c), the agency head or
designee may grant paid administrative leave.

(3)  Administrative leave taken shall be documented in
the employee's leave record.

R477-7-8.  Jury Leave.
(1)  An employee is entitled to a leave of absence with

full pay when, in obedience to a subpoena or direction by
proper authority, the employee is required to:

(a)  appear as a witness as part of the employee's
position for the federal government, the State of Utah, or a
political subdivision of the state; or

(b)  serve as a witness in a grievance hearing under
Section 67-19-31 and Title 67, Chapter 19a; or

(c)  serve on a jury.
(2)  An employee who is absent in order to litigate in

matters unrelated to state employment shall use eligible
accrued leave or leave without pay.

(3)  An employee choosing to use paid leave while on
jury duty shall be entitled to keep juror's fees; otherwise,
juror's fees received shall be returned to agency payroll clerks
for deposit with the State Treasurer.  The fees shall be
deposited as a refund of expenditure in the unit where the
salary is recorded.

R477-7-9.  Bereavement Leave.
An employee may receive a maximum of three days

bereavement leave per occurrence with pay, at management's
discretion, following the death of a member of the employee's
immediate family.  Bereavement leave may not be charged
against accrued sick or annual leave.

(1)  The immediate family means relatives of the
employee or spouse including in-laws, step-relatives, or
equivalent relationship as follows:

(a)  spouse;
(b)  parents;
(c)  siblings;
(d)  children;
(e)  all levels of grandparents; or
(f)  all levels of grandchildren.

R477-7-10.  Military Leave.
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An employee who is a member of the National Guard or
Military Reserves and is on official military orders is entitled
to paid military leave not to exceed 120 hours each calendar
year, including travel time, under Section 39-3-1.

(1)  An employee may not claim salary for nonworking
days spent in military training or for traditional weekend
training.

(2)  An employee may use any combination of military
leave, accrued leave or leave without pay under Section
R477-7-13.

(i)  Accrued sick leave may only be used if the reason
for leave meets the conditions in Section R477-7-4.

(3)  An employee on military leave is eligible for any
service awards or non-performance administrative leave the
employee would otherwise be eligible to receive.

(4)  An employee shall give notice of official military
orders as soon as possible.

(5)  Upon release from official military orders under
honorable conditions, an employee shall be placed in a
position in the following order of priority.

(a)  If the period of service was for less than 91 days, the
employee shall be placed:

(i)  in the same position the employee held on the date of
the commencement of the service in the uniformed services;
or

(ii)  in the same position the employee would have held
if the continuous employment of the employee had not been
interrupted by the service.

(b)  If the period of service was for more than 90 days,
the employee shall be placed:

(i)  in a position of like seniority, status and salary, of the
position the employee held on the date of the commencement
of the service in the uniformed services; or

(ii)  in a position of like seniority, status, and salary the
employee would have held if the continuous employment of
the employee had not been interrupted by the service.

(c)  When a disability is incurred or aggravated while on
official military orders, the employing agency shall adhere to
the Uniformed Services Employment and Reemployment
Rights Act (USERRA), United States Code, Title 38, Chapter
43.

(d)  The cumulative length of time allowed for
reemployment may not exceed five years.  This rule
incorporates by reference 20CFR1002.103 for the purposes of
calculating cumulative time.

(e)  An employee is entitled to reemployment rights and
benefits including increased pension and leave accrual.  An
employee entering military leave may elect to have payment
for annual leave deferred.

(6)  In order to be reemployed, an employee shall present
evidence of military service, and:

(a)  for service less than 31 days, return at the beginning
of the next regularly scheduled work period on the first full
day after release from service unless impossible or
unreasonable through no fault of the employee;

(b)  for service of more than 30 days but less than 181
days, submit a request for reemployment within 14 days of
release from service, unless impossible or unreasonable
through no fault of the employee; or

(c)  for service of more than 180 days, submit a request
for reemployment within 90 days of release from service.

R477-7-11.  Disaster Relief Volunteer Leave.
(1)  An employee may be granted leave from work with

pay, by the agency head or designee, for an aggregate of 15
working days in any 12 month period to participate in disaster
relief services for the American Red Cross.  To request this
leave an employee shall be a certified disaster relief volunteer
and file a written request with the employing agency. The

request shall include:
(a)  a copy of a written request for the employee's

services from an official of the American Red Cross;
(b)  the anticipated duration of the absence;
(c)  the type of service the employee is to provide for the

American Red Cross; and
(d)  the nature and location of the disaster where the

employee's services will be provided.

R477-7-12.  Organ Donor Leave.
An employee who serves as a bone marrow or human

organ donor shall be granted paid leave for the donation and
recovery.

(1)  An employee who donates bone marrow shall be
granted up to seven days of paid leave.

(2)  An employee who donates a human organ shall be
granted up to 30 days of paid leave.

R477-7-13.  Leave of Absence Without Pay.
(1)  An employee shall apply in writing to agency

management for approval of a leave of absence without pay.
(a)  Leave without pay may be granted only when there

is an expectation that the employee will return to work.
(b)  The employee shall be entitled to previously accrued

annual and sick leave.
(c)  If unable to return to work within the time period

granted, the employee shall be separated from state
employment unless prohibited by state or federal law.

(2)  Nonmedical Reasons
(a)  Approval may be granted for continuous leave for up

to six months from the last day worked in the employee's
regular position. Exceptions may be granted by the agency
head.

(b)  Agency management may approve leave without
pay for an employee even though annual or sick leave
balances exist.

(c)  An employee who receives no compensation for a
complete pay period shall be responsible for payment of the
full premium of state provided benefits.

(d)  An employee who returns to work on or before the
expiration of leave without pay shall be placed in a position
with comparable pay and seniority to the previously held
position.

(3)  Medical Reasons
(a)  An employee who is ineligible for FMLA, Workers

Compensation, or Long Term Disability may be granted leave
without pay for medical reasons not to exceed six months
cumulative from the first day of absence or inability to
perform the employee's regular position.

(i)  A leave of absence may not be granted when
documentation from one or more qualified healthcare
providers clearly establishes that the employee has a
permanent condition preventing the employee from returning
to the last held regular position unless prohibited by state or
federal law.

(b)  After six months cumulative from the first day of
absence or inability to perform the regular position, the
employee shall be separated from employment unless
prohibited by state or federal law.  Exceptions may be granted
by the agency head in consultation with DHRM.

(c)  Except as otherwise provided under the Family
Medical Leave Act, an employee who receives no
compensation for a complete pay period shall be responsible
for payment of the full premium of state provided benefits.

(d)  Upon request, an employee who is granted this leave
shall provide a monthly return to work status update to the
employee's supervisor.

R477-7-14.  Furlough.
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(1)  Agency management may furlough employees as a
means of saving salary costs in lieu of or in addition to a
reduction in force.  Furlough plans are subject to the approval
of the agency head and the following conditions:

(a)  Furlough hours shall be counted for purposes of
annual, sick and holiday leave accrual.

(b)  Payment of all state paid benefits shall continue at
the agency's expense.

(i)  Benefits that have fixed costs shall be paid at the full
rate regardless of how many days an employee is furloughed.

(ii)  Benefits that are paid as a percentage of actual
wages shall continue to be paid as percentage of actual wages
if the furlough is less than one pay period. Employees who
are furloughed for a full pay period shall have no percentage
based benefits paid.

(c)  An employee who is furloughed shall continue to
pay the employee portion of all benefits. Voluntary benefits
shall remain entitrely at the employee's expense.

(d)  An employee shall return to the current position.
(e)  Furlough is applied equitably; e.g., to all persons in a

given class, all program staff, or all staff in an organization.

R477-7-15.  Family and Medical Leave.
(1)  An eligible employee is allowed up to 12 work

weeks of family and medical leave each calendar year for any
of the following reasons:

(a)  birth of a child;
(b)  adoption of a child;
(c)  placement of a foster child;
(d)  a serious health condition of the employee; or
(e)  care of a spouse, dependent child, or parent with a

serious medical condition.
(f)  A qualifying exigency arising as a result of a spouse,

son, daughter or parent being on active duty or having been
notified of an impending call or order to active duty in the
Armed Forces.

(2)  An employee is allowed up to 26 work weeks of
family and medical leave during a 12 month period to care for
a spouse, son, daughter, parent or next of kin who is a
recovering service member as defined by the National
Defense Authorization Act.

(3)  An employee on FMLA leave shall continue to
receive the same health insurance benefits the employee was
receiving prior to the commencement of FMLA leave
provided the employee pays the employee share of the health
insurance premium.

(4)  An employee on FMLA leave shall receive any
administrative leave given for non-performance based reasons
if the leave would have been given had the employee been in
a working status.

(5)  To be eligible for family and medical leave, the
employee shall:

(a)  be employed by the state for at least one year;
(b) be employed by the state for a minimum of 1250

hours worked, as determined under FMLA, during the 12
month period immediately preceding the commencement of
leave.

(6)  To request FMLA leave, the employee or an
appropriate spokesperson, shall apply in writing for the initial
leave and when the reason for requesting family medical
leave changes:

(a)  thirty days in advance for foreseeable needs; or
(b)  as soon as practicable in emergencies.
(7)  An employee may use accrued annual leave, sick

leave, converted sick leave, excess hours and compensatory
time prior to going into leave without pay status for the
family and medical leave period.

(8)  An employee who chooses to use FMLA leave shall
use FMLA leave for all absences related to that qualifying

event.
(9)  Any period of leave without pay for an employee

with a serious health condition who is determined by a health
care provider to be incapable of applying for Family and
Medical Leave and has no agent or designee shall be
designated as FMLA leave.

(10)  An employee with a serious health condition
covered under workers' compensation may use FMLA leave
concurrently with the workers' compensation benefit.

(11)  If an employee has gone into leave without pay
status and fails to return to work after FMLA leave has ended,
an agency may recover, with certain exceptions, the health
insurance premiums paid by the agency on the employee's
behalf.  An employee is considered to have returned to work
if the employee returns for at least 30 calendar days.

(a)  Exceptions to this provision include:
(i)  an FLSA exempt and schedule AB, AD and AR

employee who has been denied restoration upon expiration of
their leave time;

(ii)  an employee whose circumstances change
unexpectedly beyond the employee's control during the leave
period preventing the return to work at the end of 12 weeks.

(12)  Leave taken for purposes of childbirth, adoption,
placement for adoption or foster care may not be taken
intermittently or on a reduced leave schedule unless the
employee and employer mutually agree.

(13)  Employees on FMLA may not work a second job
without written consent of the agency head.

(14)  Medical records created for purposes of FMLA and
the Americans with Disabilities Act shall be maintained in
accordance with confidentiality requirements of Subsection
R477-2-5(7).

R477-7-16.  Workers Compensation Leave.
(1)  An employee may use accrued leave benefits to

supplement the workers compensation benefit.
(a)  The combination of leave benefit and workers

compensation benefit may not exceed the employee's gross
salary.  Leave benefits shall only be used in increments of
one hour in making up any difference.

(b)  The use of accrued leave to supplement the worker
compensation benefit shall be terminated if the:

(i)  employee is declared medically stable by licensed
medical authority;

(ii)  workers compensation fund terminates the benefit;
(iii)  employee has been absent from work for six

months;
(iv)  employee refuses to accept appropriate employment

offered by the state; or
(v)  employee receives Long Term Disability or Social

Security Disability benefits.
(c)  The employee shall refund to the state any accrued

leave paid which exceeds the employee's gross salary for the
period for which the benefit was received.

(2)  Workers compensation hours shall be counted for
purposes of annual, sick and holiday leave accrual while the
employee is receiving a workers compensation time loss
benefit for up to six months from the last day worked in the
regular position.

(3)  Health insurance benefits shall continue for an
employee on leave without pay while receiving workers
compensation benefits. The employee is responsible for the
payment of the employee share of the premium.

(a)  If an employee has applied for LTD and is
determined eligible, and the employee elects to continue
health insurance coverage, the employee shall be responsible
to pay health insurance pursuant to R477-7-17(1)(b)(i).

(4)  If the employee is able to return to work in the
employee's regular position, the agency shall place the
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employee in the previously held position or a similar position
at a comparable salary range.

(5)  If the employee is unable to return to work in the
regular position after six months of cumulative from the first
day of absence or inability to perform in the regular position,
or if documentation from one or more qualified health care
providers clearly establishes that the employee has a
permanent condition preventing the employee from returning
to the last held regular position, the employee shall be
separated from state employment unless prohibited by state or
federal law.  Exceptions may be granted by the agency head
in consultation with DHRM.

(6)  An employee who files a fraudulent workers
compensation claim shall be disciplined under Rule R477-11.

(7)  An employee covered under 67-19-27 who is injured
in the course of employment shall be given a leave of absence
with full pay during the period the employee is temporarily
disabled.

(a)  the employee shall be placed on administrative
leave; and

(b)  any compensation received from the state's workers
compensation administrator shall be returned to the agency
payroll clerks for deposit with the State Treasurer as a refund
of expenditure in the unit number where the salary is
recorded.

R477-7-17.  Long Term Disability Leave.
(1)  An employee who is determined eligible for the

Long Term Disability Program (LTD) may be granted up to
six months of leave cumulative from the first day of absence
or inability to perform the regular position as the result of
health conditions, unless documentation from one or more
qualified health care providers clearly establishes that the
employee has a permanent condition preventing the employee
from returning to the last-held regular position.  Exceptions to
the six months may be granted by the agency head.

(a)  For LTD qualifying purposes, the medical leave
begins on the day after the last day the employee worked in
the employee's regular position. LTD requires a waiting
period before benefit payments begin.

(b)  An employee determined eligible for Long Term
Disability benefits shall be eligible for health insurance
benefits the day after the last day worked or the last day of
FMLA leave.

(i)  If the employee elects to continue health insurance
coverage, the health insurance premiums shall be equal to
102% of the regular active premium beginning on the day
after the last day worked.  The employee is responsible for
10% of the health insurance premium during the first year of
disability, 20% during the second year of disability, and 30%
thereafter until the employee is no longer covered by the long
term disability program.  If the employee has a lapse of
creditable coverage for more than 62 days, pre-existing
condition exclusions shall apply.

(c)  Upon approval of the LTD claim:
(i)  Biweekly salary payments that the employee may be

receiving shall cease.  If the employee received any salary
payments after the three month waiting period, the LTD
benefit shall be offset by the amount received.

(ii)  The employee shall be paid for remaining balances
of annual leave, excess hours, and compensatory hours earned
by FLSA non-exempt employees in a lump sum payment.
This payment shall be made at the time LTD is approved
unless the employee requests in writing to receive it upon
separation from state employment.  No reduction of the LTD
payment shall be made to offset this payment.  Upon return to
work from an approved leave of absence, the employee has
the option of buying back annual leave at the current hourly
rate.

(iii)  An employee with a converted sick leave balance at
the time of LTD eligibility shall have the option to receive a
lump sum payout of all or part of the balance or to keep the
balance intact to pay for health and life insurance upon
retirement.  The payout shall be at the rate at the time of LTD
eligibility.

(iv)  An employee who retires from state government
directly from LTD may be eligible for health and life
insurance under Subsection 67-19-14(2)(b)(ii).

(v)  Unused sick leave balance shall remain intact until
the employee retires.  At retirement, the employee shall be
eligible for the 401(k) contribution and the purchase of health
and life insurance under Subsection 67-19-14(2)(c)(i).

(2)  An employee shall continue to accrue service credit
for retirement purposes while receiving long term disability
benefits.

(3)  Conditions for return from long term disability
include:

(a)  If an employee provides an administratively
acceptable medical release allowing a return to work, the
agency shall place the employee in the previously held
position or similar position in a comparable salary range
provided the employee is able to perform the essential
functions of the job with or without a reasonable
accommodation.

(b)  After six months of cumulative absence from or
inability to perform the regular position, the employee shall
be separated from state employment unless prohibited by
state or federal law.  Exceptions may be granted by the
agency head.

(4)  An employee who files a fraudulent long term
disability claim shall be disciplined under Rule R477-11.

R477-7-18.  Leave Bank.
With the approval of the agency head, agencies may

establish a leave bank program as follows:
(1)  Only annual leave, excess hours, compensatory time

earned by an FLSA nonexempt employee, and converted sick
leave hours may be donated to a leave bank.

(2)  Only employees of agencies with approved leave
bank programs may donate leave hours to another agency
with a leave bank program, if mutually agreed on by both
agencies.

(3)  An employee may not receive donated leave until all
individually accrued leave is used.

(4)  Leave shall be accrued if an employee is on sick
leave donated from an approved leave bank program.

(5)  Employees using donated leave may not work a
second job without written consent of the agency head.

R477-7-19.  Policy Exceptions.
The Executive Director, DHRM, may authorize

exceptions to this rule consistent with Subsection R477-2-
2(1).

KEY:  holidays, leave benefits, vacations
July 1, 2010 34-43-103
Notice of Continuation June 29, 2007 63G-1-301

67-19-6
67-19-12.9

67-19-14
67-19-14.2
67-19-14.4
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R477.  Human Resource Management, Administration.
R477-8.  Working Conditions.
R477-8-1.  Work Period.

(1)  The state's standard work week begins Saturday and
ends the following Friday.  Agencies may implement
alternative work schedules from among those approved by the
Executive Director, DHRM.

(2)  State offices are typically open Monday through
Thursday from 7 a.m. to 6 p.m.  Agencies may adopt
extended business hours to enhance service to the public.

(3)  Agency management shall establish work schedules
and may approve a flexible starting and ending time for an
employee as long as scheduling is consistent with overtime
provisions of Section R477-8-4.

(4)  An employee is required to be at work on time.  An
employee who is late, regardless of the reason including
inclement weather, shall, with management approval, make
up the lost time by using accrued leave, leave without pay or
adjusting their work schedule.

(5)  An employee's time worked shall be calculated in
increments of 15 minutes.  This rule incorporates by reference
29 CFR 785.48 for rounding practices when calculating time
worked.

R477-8-2.  Telecommuting.
(1)  Telecommuting is an agency option, not a universal

employee benefit.  Agencies utilizing a telecommuting
program shall:

(a)  establish a written policy governing telecommuting;
(b)  enter into a written contract with each

telecommuting employee to specify conditions, such as use of
state or personal equipment, and results such as identifiable
benefits to the state and how customer needs are being met;
and

(c)  not allow telecommuting employees to violate
overtime rules.

R477-8-3.  Lunch and Break Periods.
(1)  Management may require a minimum of 30 minutes

noncompensated lunch period.
(2)  An employee may take a 15 minute compensated

break period for every four hours worked.
(3)  Break periods may not be accumulated to

accommodate a shorter work day or longer lunch period.

R477-8-4.  Overtime.
The state's policy for overtime is adopted and

incorporated from the Fair Labor Standards Act, 29 CFR
Parts 500 to 899(2002) and Section 67-19-6.7.

(1)  Management may direct an employee to work
overtime.  Each agency shall develop internal rules and
procedures to ensure overtime usage is efficient and
economical.  These policies and procedures shall include:

(a)  prior supervisory approval for all overtime worked;
(b)  recordkeeping guidelines for all overtime worked;
(c)  verification that there are sufficient funds in the

budget to compensate for overtime worked.
(2)  Overtime compensation standards are identified for

each job title in HRE as either FLSA nonexempt, or FLSA
exempt.

(a)  An employee may appeal the FLSA designation to
the agency human resource field office.  Further appeals may
be filed directly with the United States Department of Labor,
Wage and Hour Division.  Sections 67-19-31, 67-19a-301 and
Title 63G, Chapter 4 may not be applied for FLSA appeals
purposes.

(3)  An FLSA nonexempt employee may not work more
than 40 hours a week without management approval.
Overtime shall accrue when the employee actually works

more than 40 hours a week.  Leave and holiday time taken
within the work period may not be counted as hours worked
when calculating overtime accrual.  Hours worked over two
or more weeks may not be averaged with the exception of
certain types of law enforcement, fire protection, and
correctional employees.

(a)  An FLSA nonexempt employee shall sign a prior
overtime agreement authorizing management to compensate
the employee for overtime worked by actual payment or time
off at time and one half.

(b)  An FLSA nonexempt employee may receive
compensatory time for overtime up to a maximum of 80
hours.  Only with prior approval of the Executive Director,
DHRM, may compensatory time accrue up to 240 hours for
regular employees or up to 480 hours for peace or
correctional officers, emergency or seasonal employees.
Once an employee reaches the maximum, additional overtime
shall be paid on the payday for the period in which it was
earned.

(4)  An FLSA exempt employee may not work more
than 80 hours in a pay period without management approval.
Compensatory time shall accrue when the employee actually
works more than 80 hours in a work period.  Leave and
holiday time taken within the work period may not count as
hours worked when calculating compensatory time.  Each
agency shall compensate an FLSA exempt employee who
works overtime by granting time off.  For each hour of
overtime worked, an FLSA exempt employee shall accrue an
hour of compensatory time.

(a)  Agencies shall establish in written policy a uniform
overtime year either for the agency as a whole or by unit
number and communicate it to employees.  Overtime years
shall be set at one of the following pay periods: Five, Ten,
Fifteen, Twenty, or the last pay period of the calendar year. If
an agency fails to establish a uniform overtime year, the
Executive Director, DHRM, and the Director of Finance,
Department of Administrative Services, will establish the date
for the agency at the last pay period of the calendar year.  An
agency may change the established overtime year only after
the current overtime year has lapsed, unless justifiable
reasons exist and the Executive Director, DHRM, has granted
a written exception.

(b)  Any compensatory time earned by an FLSA exempt
employee is not an entitlement, a benefit, nor a vested right.

(c)  Any compensatory time earned by an FLSA exempt
employee shall lapse upon occurrence of any one of the
following events:

(i)  at the end of the employee's established overtime
year;

(ii)  upon assignment to another agency; or
(iii)  when an employee terminates, retires, or otherwise

does not return to work before the end of the overtime year.
(d)  If an FLSA exempt employee's status changes to

nonexempt, that employee's compensatory time earned while
in exempt status shall lapse if not used by the end of the
current overtime year.

(e)  The agency head may approve overtime for career
service exempt deputy and division directors, but overtime
may not be compensated with actual payment.  Schedule AB
employees may not be compensated for compensatory time
except with time off.

(5)  Law enforcement, correctional and fire protection
employees

(a)  To be considered for overtime compensation under
this rule, a law enforcement or correctional officer shall meet
the following criteria:

(i)  be a uniformed or plainclothes sworn officer;
(ii)  be empowered by statute or local ordinance to

enforce laws designed to maintain public peace and order, to
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protect life and property from accident or willful injury, and
to prevent and detect crimes;

(iii)  have the power to arrest;
(iv)  be POST certified or scheduled for POST training;

and
(v)  perform over 80% law enforcement duties.
(b)  Agencies shall select one of the following maximum

work hour thresholds to determine when overtime
compensation is granted to law enforcement or correctional
officers designated FLSA nonexempt and covered under this
rule.

(i)  171 hours in a work period of 28 consecutive days;
or

(ii)  86 hours in a work period of 14 consecutive days.
(c)  Agencies shall select one of the following maximum

work hour thresholds to determine when overtime
compensation is granted to fire protection employees.

(i)  212 hours in a work period of 28 consecutive days;
or

(ii)  106 hours in a work period of 14 consecutive days.
(d)  Agencies may designate a lesser threshold in a 14

day or 28 day consecutive work period as long as it conforms
to the following:

(i)  the Fair Labor Standards Act, Section 207(k);
(ii)  29 CFR 553.230;
(iii)  the state's payroll period;
(iv)  the approval of the Executive Director, DHRM.
(6)  Compensatory Time
(a)  Agency management shall arrange for an employee's

use of compensatory time as soon as possible without unduly
disrupting agency operations or endangering public health,
safety or property.

(b)  Compensatory time balances for an FLSA
nonexempt employee shall be paid down to zero in the same
pay period that the employee is transferred from one agency
to a different agency, promoted, reclassified, reassigned, or
transferred to an FLSA exempt position.  The pay down for
unused compensatory time balances shall be based on the
employee's hourly rate of pay in the old position.

(7)  Time Reporting
(a)  Employees shall complete and sign a state approved

biweekly time record that accurately reflects the hours
actually worked, including:

(i)  approved and unapproved overtime;
(ii)  on-call time;
(iii)  stand-by time;
(iv)  meal periods of public safety and correctional

officers who are on duty more than 24 consecutive hours; and
(v)  approved leave time.
(b)  An employee who fails to accurately record time

may be disciplined.
(c)  Time records developed by the agency shall have the

same elements of the state approved time record and be
approved by the Department of Administrative Services,
Division of Finance.

(d)  A Supervisor who directs an employee to submit an
inaccurate time record or knowingly approves an inaccurate
time record shall be disciplined.

(e)  A Non-exempt employee who believes FLSA rights
have been violated may submit a complaint directly to the
Executive Director, or designee, of the Department of Human
Resource Management.

(8)  Hours Worked:  An FLSA nonexempt employee
shall be compensated for all hours worked.  An employee
who works unauthorized overtime may be disciplined.

(a)  All time that an FLSA nonexempt employee is
required to wait for an assignment while on duty, before
reporting to duty, or before performing activities is counted
towards hours worked.

(b)  Time spent waiting after being relieved from duty is
not counted as hours worked if one or more of the following
conditions apply:

(i)  the employee arrives voluntarily before their
scheduled shift and waits before starting duties;

(ii)  the employee is completely relieved from duty and
allowed to leave the job;

(iii)  the employee is relieved until a definite specified
time; or

(iv)  the relief period is long enough for the employee to
use as the employee sees fit.

(c)  On-call time:  An employee required by agency
management to be available for on-call work shall be
compensated for on-call time at a rate of one hour for every
12 hours the employee is on-call.

(i)  Time is considered on-call time when the employee
has freedom of movement in personal matters as long as the
employee is available for a call to duty.

(ii)  On-call status shall be designated by a supervisor,
either verbally or in writing, for a specified time period.
Carrying a pager or cell phone shall not constitute on-call
time without a specific directive from a supervisor.

(iii)  The employee shall record the hours spent in on-
call status on the official time record in order to be paid.

(d)  Stand-by time:  An employee restricted to stand-by
at a specified location ready for work shall be paid full-time
or overtime, as appropriate.  An employee shall be paid for
stand-by time if required to stand by the post ready for duty,
even during lunch periods, equipment breakdowns, or other
temporary work shutdowns.

(e)  The meal periods of guards, police, and other public
safety or correctional officers and firefighters who are on
duty more than 24 consecutive hours shall be counted as
working time, unless an express agreement excludes the time.

(9)  Commuting and Travel Time for FLSA exempt and
nonexempt employees:

(a)  Normal commuting time from home to work and
back may not count towards hours worked.

(b)  Time an employee spends traveling from one job
site to another during the normal work schedule shall count
towards hours worked.

(c)  Time an employee spends traveling on a special one
day assignment shall count towards hours worked except
meal time and ordinary home to work travel.

(d)  Travel that keeps an employee away from home
overnight does not count towards hours worked if it is time
spent outside of regular working hours as a passenger on an
airplane, train, boat, bus, or automobile.

(e)  Travel as a passenger counts toward hours worked if
it is time spent during regular working hours.  This applies to
nonworking days, as well as regular working days.  However,
regular meal period time is not counted.

(10)  Excess Hours for FLSA exempt and nonexempt
employees:  An employee may use excess hours the same
way as annual leave.

(a)  Agency management shall approve excess hours
before the work is performed.

(b)  Agency management may deny the use of any leave
time, other than holiday leave, that results in an employee
accruing excess hours.

(c)  An employee may not accumulate more than 80
excess hours.

(d)  Agency management may pay out excess hours
under one of the following:

(i)  paid off automatically in the same pay period
accrued;

(ii)  paid off at any time during the year as determined
appropriate by a state agency or division;

(iii)  all hours accrued above the limit set by DHRM;
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(iv)  upon request of the employee and approval by the
agency head; or

(v)  upon assignment from one agency to another.

R477-8-5.  Dual State Employment.
An employee who has more than one position within

state government, regardless of schedule is considered to be
in a dual employment situation.  The following conditions
apply to dual employment status.

(1)  An employee may work in up to four different
positions in state government.

(2)  An employee's benefit status for any secondary
position(s), regardless of schedule of any of the positions,
shall be the same as the primary position.

(3)  An employee's FLSA status (exempt or nonexempt)
for any secondary position(s) shall be the same as the primary
position.

(4)  Leave accrual shall be based on all hours worked in
all positions and may not exceed the maximum amount
allowed in the primary position.

(5)  As a condition of dual employment, an employee in
dual employment status is prohibited from accruing excess
hours in either the primary or secondary positions. All excess
hours earned shall be paid at straight time in the pay period in
which the excess hours are earned.

(6)  As a condition of dual employment, the Overtime or
Comp selection shall be as overtime paid regardless of FLSA
status.  An employee may not accrue comp hours while in
dual employment status.

(7)  Overtime shall be calculated at straight time or time
and one half depending on the FLSA status of the primary
position. Time and a half overtime rates shall be calculated
based on the weighted average rate of the multiple positions.
Refer to Division of Finance's payroll policies, dual
employment section.

(8)  The Accepting Terms of Dual Employment form
shall be completed, signed by the employee and supervisor,
and placed in the employee's personnel file with a copy sent
to the Division of Finance.

(9)  Secondary positions may not interfere with the
efficient performance of the employee's primary position or
create a conflict of interest.  An employee in dual
employment status shall comply with conditions under
Subsection R477-9-2(1).

R477-8-6.  Reasonable Accommodation.
Reasonable accommodation for qualified individuals

with disabilities may be a factor in any employment action.
Before notifying an employee of denial of reasonable
accommodation, the agency shall consult with the Division of
Risk Management.

R477-8-7.  Fitness For Duty Evaluations.
Fitness for duty medical evaluations may be performed

under any of the following circumstances:
(1)  return to work from injury or illness except as

prohibited by federal law;
(2)  when management determines that there is a direct

threat to the health or safety of self or others;
(3)  in conjunction with corrective action, performance

or conduct issues, or discipline; or
(4)  when a fitness for duty evaluation is a bona fide

occupational qualification for selection, retention, or
promotion.

R477-8-8.  Temporary Transitional Assignment.
(1)  Agency management may place an employee in a

temporary transitional assignment when an employee is
unable to perform essential job functions due to temporary

health restrictions.
(2)  Temporary transitional assignments may also be part

of any of the following:
(a)  when management determines that there is a direct

threat to the health or safety of self or others;
(b)  in conjunction with an internal investigation,

corrective action, performance or conduct issues, or
discipline;

(c)  where there is a bona fide occupational qualification
for retention in a position;

(d)  while an employee is being evaluated to determine if
reasonable accommodation is appropriate.

R477-8-9.  Change in Work Location.
(1)  An involuntary change in work location shall not be

permitted if this requires the employee to commute or
relocate 50 miles or more, one way, beyond the current one
way commute, unless:

(a)  the change in work location is communicated to the
employee at employment; or

(b)  the agency either pays to move the employee
consistent with Section R25-6-8 and Finance Policy FIACCT
05-03.03, or reimburses commuting expenses up to the cost of
a move.

R477-8-10.  Agency Policies and Exemptions.
(1)  Each agency may write its own policies for work

schedules, overtime, leave usage, and other working
conditions consistent with these rules.

R477-8-11.  Background Checks.
In order to protect the citizens of the State of Utah and

state resources and with the approval of the agency head,
agencies may establish background check policies requiring
specific employees to submit to a criminal background check
through the Department of Public Safety, Bureau of Criminal
Identification.

(1)  Agencies who have statewide responsibility for
confidential information, sensitive financial information, or
handle state funds may require employees to submit to a
background check, including employees who work in other
state agencies.

(2)  The cost of the background check will be the
responsibility of the employing agency.

R477-8-12.  Policy Exceptions.
The Executive Director, DHRM, may authorize

exceptions to this rule, consistent with Subsection R477-2-
2(1).

KEY:  breaks, telecommuting, overtime, dual employment
July 1, 2010 67-19-6
Notice of Continuation June 9, 2007 67-19-6.7

20A-3-103



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 170

R477.  Human Resource Management, Administration.
R477-9.  Employee Conduct.
R477-9-1.  Standards of Conduct.

An employee shall comply with the standards of conduct
established in these rules and the policies and rules
established by agency management.

(1)  Employees shall apply themselves to and shall fulfill
their assigned duties during the full time for which they are
compensated.

(a)  An employee shall:
(i)  comply with the standards established in the

individual performance plans;
(ii)  maintain an acceptable level of performance and

conduct on all other verbal and written job expectations;
(iii)  report conditions and circumstances, including

controlled substances or alcohol impairment, that may prevent
the employee from performing their job effectively and
safely;

(iv)  inform the supervisor of any unclear instructions or
procedures.

(2)  An employee shall make prudent and frugal use of
state funds, equipment, buildings, time, and supplies.

(3)  An employee who reports for duty or attempts to
perform the duties of the position while under the influence of
alcohol or nonprescribed controlled substances shall be
subject to corrective action or discipline in accordance with
Section R477-10-2, Rule R477-11 and R477-14.

(a)  The agency may decline to defend and indemnify an
employee found violating this rule, in accordance with
Section 63G-7-2 of the Utah Governmental Immunity Act.

(4)  An employee may not drive a state vehicle or any
other vehicle, on state time, while under the influence of
alcohol or controlled substances.

(a)  An employee who violates this rule shall be subject
to corrective action or discipline under Section R477-10-2,
Rules R477-11 and R477-14.

(b)  The agency may decline to defend or indemnify an
employee who violates this rule, according to Subsection
63G-7-202(3)(c)(ii) of the Utah Governmental Immunity Act.

(5)  An employee shall provide the agency with a current
personal mailing address.

(a)  The employee shall notify the agency in writing of
any change in address.

(b)  Mail sent to the current address on record shall be
deemed to be delivered for purposes of these rules.

R477-9-2.  Outside Employment.
(1)  State employment shall be the principal vocation for

a full-time employee governed by these rules.  An employee
may engage in outside employment under the following
conditions:

(a)  Outside employment may not interfere with an
employee's performance.

(b)  Outside employment may not conflict with the
interests of the agency nor the State of Utah.

(c)  Outside employment may not give reason for
criticism nor suspicion of conflicting interests or duties.

(d)  An employee shall notify agency management in
writing if the outside employment has the potential or appears
to conflict with Title 67, Chapter 16, Employee Ethics Act.

(e)  Agency management may deny an employee
permission to engage in outside employment, or to receive
payment, if the outside activity is determined to cause a real
or potential conflict of interest.

(f)  Failure to notify the employer and to gain approval
for outside employment is grounds for disciplinary action if
the secondary employment is found to be a conflict of
interest.

R477-9-3.  Conflict of Interest.
(1)  An employee may receive honoraria or paid

expenses for activities outside of state employment under the
following conditions:

(a)  Outside activities may not interfere with an
employee's performance, the interests of the agency nor the
State of Utah.

(b)  Outside activities may not give reasons for criticism
nor suspicion of conflicting interests or duties.

(2) An employee may not use a state position; any
influence, power, authority or confidential information
received in that position; nor state time, equipment, property,
or supplies for private gain.

(3)  An employee may not accept economic benefit
tantamount to a gift, under Section 67-16-5 and the
Governor's Executive Order, 1/26/2010, nor accept other
compensation that might be intended to influence or reward
the employee in the performance of official business.

(4)  An employee shall declare a potential conflict of
interest when required to do or decide something that could
be interpreted as a conflict of interest.  Agency management
shall then excuse the employee from making decisions or
taking actions that may cause a conflict of interest.

R477-9-4.  Political Activity.
A state employee may voluntarily participate in political

activity, except as restricted by this section or the federal
Hatch Act, 5 U.S.C. Sec. 1501 through 1508.

(1)  The federal Hatch Act restricts the political activity
of state government employees who work in connection with
federally funded programs.

(a)  State employees in positions covered by the Hatch
Act may run for public office in nonpartisan elections,
campaign for and hold office in political clubs and
organizations, actively campaign for candidates for public
office in partisan and nonpartisan elections, contribute money
to political organizations, and attend political fundraising
functions.

(b)  State employees in positions covered by the federal
Hatch Act may not be candidates for public office in a
partisan election, use official authority or influence to
interfere with or affect the results of an election or
nomination, or directly or indirectly coerce contributions
from subordinates in support of a political party or candidate.

(c)  Prior to filing for candidacy, a state employee who is
considering running for a partisan office shall submit a
statement of intent to become a candidate to the agency head.

(i)  The agency head shall consult with DHRM.
(ii)  DHRM shall determine whether the employee's

intent to become a candidate is covered under the Hatch Act.
(iii)  Employees in violation of section R477-9-4(1)(c)

may be disciplined up to termination of their employment.
(d)  If a determination is made that the employee's

position is covered by the Hatch Act, the employee may not
run for a partisan political office.

(i)  If it is determined that the employee's position is
covered by the Hatch Act, the state shall dismiss the
employee if the employee files for candidacy.

(2)  Any state employee elected to any partisan or full-
time nonpartisan political office shall be granted a leave of
absence without pay for times when monetary compensation
is received for service in political office.  An employee may
not use annual leave while serving in a political office.

(3)  During work time, no employee may engage in any
political activity.  No person shall solicit political
contributions from employees of the executive branch during
hours of employment.  However, a state employee may
voluntarily contribute to any party or any candidate.

(4)  Decisions regarding employment, promotion,



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 171

demotion or dismissal or any other human resource actions
may not be based on partisan political activity.

R477-9-5.  Employee Indebtedness to the State.
(1)  An employee indebted to the state because of an

action or performance in official duties may have a portion of
salary that exceeds the minimum federal wage withheld.
Overtime salary shall not be withheld.

(a)  The following three conditions shall be met before
withholding of salary may occur:

(i)  The debt shall be a legitimately owed amount which
can be validated through physical documentation or other
evidence.

(ii)  The employee shall know about and, in most cases,
acknowledge the debt.  As much as possible, the employee
should provide written authorization to withhold the salary.

(iii)  An employee shall be notified of this rule which
allows the state to withhold salary.

(b)  An employee separating from state service will have
salary withheld from the last paycheck.

(c)  An employee going on leave without pay for more
than two pay periods may have salary withheld from their last
paycheck.

(d)  The state may withhold an employee's salary to
satisfy the following specific obligations:

(i)  travel advances where travel and reimbursement for
the travel has already occurred;

(ii)  state credit card obligations where the state's share
of the obligation has been reimbursed to the employee but not
paid to the credit card company by the employee;

(iii)  evidence that the employee negligently caused loss
or damage of state property;

(iv)  payroll advance obligations that are signed by the
employee and that the Division of Finance authorizes;

(v)  misappropriation of state assets for unauthorized
personal use or for personal financial gain.  This includes
reparation for employee theft of state property or use of state
property for personal financial gain or benefit;

(vi)  overpayment of salary determined by evidence that
an employee did not work the hours for which they received
salary or was not eligible for the benefits received and paid
for by the state;

(vii)  excessive reimbursement of funds from flexible
reimbursement accounts;

(viii)  other obligations that satisfy the requirements of
Subsection R477-9-5(1) above.

(2) This rule does not apply to state employee
obligations to other state agencies where the obligation was
not caused by their actions or performance as an employee.

R477-9-6.  Acceptable Use of Information Technology
Resources.

Information technology resources are provided to a state
employee to assist in the performance of assigned tasks and in
the efficient day to day operations of state government.

(1)  An employee shall use assigned information
technology resources in compliance with Rule R895-7,
Acceptable Use of Information Technology Resources.

(2)  An employee who violates the Acceptable Use of
Information Technology Resources policy may be disciplined
according to Rule R477-11.

R477-9-7.  Policy Exceptions.
The Executive Director, DHRM, may authorize

exceptions to this rule, consistent with Subsection R477-2-
2(1).

KEY:  conflict of interest, government ethics, Hatch Act,
personnel management
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R477.  Human Resource Management, Administration.
R477-10.  Employee Development.
R477-10-1.  Performance Evaluation.

Agency management shall utilize the Utah Performance
Management (UPM) system for employee performance plans
and evaluations.  The Executive Director, DHRM, may
authorize exceptions to the use of UPM and this rule
consistent with Section R477-2-2.  For this rule, the word
employee refers to a career service employee, unless
otherwise indicated.

(1)  Performance management systems shall satisfy the
following criteria:

(a)  Agency management shall select an overall
performance rating scale.

(b)  Performance standards and expectations for each
employee shall be specifically written in a performance plan.

(c)  Managers or supervisors provide employees with
regular verbal and written feedback based on the standards of
performance and behavior outlined in the performance plan.

(d)  An employee shall have the right to include written
comments pertaining to the evaluation with the employee's
performance evaluation.

(2)  Each fiscal year a state employee shall receive a
performance evaluation.

(a)  A probationary employee shall receive an additional
performance evaluation at the end of the probationary period.

R477-10-2.  Performance Improvement.
When an employee's performance does not meet

established standards due to failure to maintain skills,
incompetence, or inefficiency, and after consulting with
DHRM, agency management may place an employee on an
appropriate, and documented performance improvement plan
in accordance with the following rules:

(1)  The supervisor shall discuss the substandard
performance with the employee and determine appropriate
action.

(2)  An employee shall have the right to submit written
comment to accompany the performance improvement plan.

(3)  Performance improvement plans shall identify or
provide for:

(a)  a designated period of time for improvement;
(b)  an opportunity for remediation;
(c)  performance expectations;
(d)  closer supervision to include regular feedback of the

employee's progress;
(e)  notice of disciplinary action for failure to improve;

and,
(f)  written performance evaluation at the conclusion of

the performance improvement plan.
(4)  Performance improvement plans may also identify

or provide for the following based on the nature of the
performance issue:

(a)  training;
(b)  reassignment;
(c)  use of appropriate leave;
(5)  Following successful completion of a performance

improvement plan, the supervisor shall notify the employee of
disciplinary consequences for a recurrence of the deficient
work performance.

(6)  A written warning may also be used as an
appropriate form of performance improvement as determined
by the supervisor.

R477-10-3.  Employee Development and Training.
(1)  Agencies shall provide training to their employees

on the prevention of workplace harassment.
(a)  The curriculum shall be approved by DHRM and the

Division of Risk Management.

(b)  After initial training all agencies shall provide
updated or refresher training to employees every two years.

(c)  Training shall be developed and provided by
qualified individuals.

(d)  Agencies shall keep records of the training,
including who provided the training, who attended the
training and when they attended it.

(2)  Agency management may establish programs for
training and staff development that shall be agency specific or
designed for highly specialized or technical jobs and tasks.

(2)  Agency management shall consult with the
Executive Director, DHRM, when proposed training and
development activities may have statewide impact or may be
offered more cost effectively on a statewide basis.  The
Executive Director, DHRM, shall determine whether DHRM
will be responsible for the training standards.

(3)  The Executive Director, DHRM, shall work with
agency management to establish standards to guide the
development of statewide activities and to facilitate sharing
of resources statewide.

(4)  When an agency directs an employee to participate
in an educational program, the agency shall pay full costs.

(5)  Agencies are required to provide refresher training
and make reasonable efforts to requalify veterans reemployed
under USERRA, as long as it does not cause an undue
hardship to the employing agency.

R477-10-4.  Education Assistance.
State agencies may assist an employee in the pursuit of

educational goals by granting administrative leave to attend
classes, a subsidy of educational expenses, or both.

(1)  Prior to granting education assistance, agencies shall
establish policies which shall include the following
conditions:

(a)  The educational program will provide a benefit to
the state.

(b)  The employee shall successfully complete the
required course work or the educational requirements of a
program.

(c)  The employee shall agree to repay any assistance
received if the employee resigns from state employment
within one year of completing educational work.

(i)  Agencies may require the employee to repay any
assistance received if the employee transfers to another
agency within one year of completing educational work.

(d)  Education assistance may not exceed $5,250 per
employee in any one calendar year unless approved in
advance by the agency head.

(e)  The employee shall disclose all scholarships,
subsidies and grant monies provided to the employee for the
educational program.

(i)  Except for funding that must be repaid by the
employee, the amount reimbursed by the State may not
include funding received from sources in Subsection R477-
10-5(1)(e).

(2)  Agency management shall be responsible for
determining the taxable or nontaxable status of educational
assistance reimbursements.

KEY:  educational tuition, employee performance
evaluations, employee productivity, training programs
July 1, 2010 67-19-6
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R477.  Human Resource Management, Administration.
R477-11.  Discipline.
R477-11-1.  Disciplinary Action.

(1)  Agency management may discipline any employee
for any of the following causes or reasons:

(a)  noncompliance with these rules, agency or other
applicable policies, including but not limited to safety
policies, agency professional standards, standards of conduct
and workplace policies;

(b)  work performance that is inefficient or incompetent;
(c)  failure to maintain skills and adequate performance

levels;
(d)  insubordination or disloyalty to the orders of a

superior;
(e)  misfeasance, malfeasance, or nonfeasance;
(f)  any incident involving intimidation, physical harm,

or threats of physical harm against co-workers, management,
or the public;

(g)  no longer meets the requirements of the position;
(h)  conduct, on or off duty, which creates a conflict of

interest with the employee's public responsibilities or impacts
that employee's ability to perform job assignments;

(i)  failure to advance the good of the public service,
including conduct on or off duty which demeans or harms the
effectiveness or ability of the agency to fulfill its mission;

(j)  dishonesty; or
(k)  misconduct.
(2)  Agency management shall consult with DHRM prior

to disciplining an employee
(a)  DHRM shall consult with the Office of the Attorney

General prior to agency management imposing discipline on
an employee that is grievable to the Career Service Review
Office.

(3)  All disciplinary actions of career service employees
shall be governed by principles of due process and Title 67,
Chapter 19a.  The disciplinary process shall include all of the
following, except as provided under Subsection 67-19-18(4):

(a)  The agency representative notifies the employee in
writing of the proposed discipline and the underlying reasons
supporting the intended action.

(b)  The employee's reply shall be received within five
working days in order to have the agency representative
consider the reply before discipline is imposed.

(c) If an employee waives the right to respond or does
not reply within the time frame established by the agency
representative or within five days, whichever is longer,
discipline may be imposed in accordance with these rules.

(4)  After a career service employee has been informed
of the reasons for the proposed discipline and has been given
an opportunity to respond and be responded to, the agency
representative may discipline that employee, or any career
service exempt employee not subject to the same procedural
rights, by imposing one or more of the following:

(a)  written reprimand;
(b)  suspension without pay up to 30 calendar days per

incident requiring discipline;
(c)  demotion of any employee through one of the

following actions:
(i)  An employee may be moved from a position in one

job to a position in another job having a lower maximum
salary range and shall receive a reduction in the current actual
wage.

(ii)  An employee's current actual wage may be lowered
within the current salary range, as determined by the agency
head or designee.

(d)  dismissal.
An agency head shall dismiss or demote a career service

employee only in accordance with Subsection 67-19-18(5)
and Section R477-11-2.

(5)  If agency management determines that a career
service employee endangers or threatens the peace and safety
of others or poses a grave threat to the public service or is
charged with aggravated or repeated misconduct, the agency
may impose the following actions, under Subsection 67-19-
18(4), pending an investigation and determination of facts:

(a)  paid administrative leave; or
(b)  temporary reassignment to another position or work

location at the same current actual wage.
(6)  At the time disciplinary action is imposed, the

employee shall be notified in writing of the discipline, the
reasons for the discipline, the effective date and length of the
discipline.

(7)  Disciplinary actions are subject to the grievance and
appeals procedure by law for career service employees only.
The employee and the agency representative may agree in
writing to waive or extend any grievance step, or the time
limits specified for any grievance step.

R477-11-2.  Dismissal or Demotion.
An employee may be dismissed or demoted for cause

under Subsection R477-10-2(3)(e) and Section R477-11-1,
and through the process outlined in this rule.

(1)  An agency head or appointing officer may dismiss
or demote a probationary employee or career service exempt
employee without right of appeal.  Such dismissal or
demotion may be for any reason or for no reason.

(2)  No career service employee shall be dismissed or
demoted from a career service position unless the agency
head or designee has observed the Grievance Procedure Rules
and law cited in Section R137-1-13 and Title 67, Chapter
19a, and the following procedures:

(a)  The agency head or designee shall notify the
employee in writing of the specific reasons for the proposed
dismissal or demotion.

(b)  The employee shall have up to five working days to
reply.  The employee shall reply within five working days for
the agency head or designee to consider the reply before
discipline is imposed.

(c)  The employee shall have an opportunity to be heard
by the agency head or designee.  The hearing before the
agency head or designee shall be strictly limited to the
specific reasons raised in the notice of intent to demote or
dismiss.

(i)  At the hearing the employee may present, either in
person, in writing, or with a representative, comments or
reasons as to why the proposed disciplinary action should not
be taken.  The agency head or designee is not required to
receive or allow other witnesses on behalf of the employee.

(ii)  The employee may present documents, affidavits or
other written materials at the hearing.  However, the
employee is not entitled to present or discover documents
within the possession or control of the department or agency
that are private, protected or controlled under Section 63G-2-
3.

(d)  Following the hearing, the employee may be
dismissed or demoted if the agency head finds adequate cause
or reason.

(e)  The employee shall be notified in writing of the
agency head's decision.  Specific reasons shall be provided if
the decision is a demotion or dismissal.

(3)  Agency management may place an employee on
paid administrative leave pending the administrative appeal to
the agency head.

R477-11-3.  Discretionary Factors.
(1)  When deciding the specific type and severity of

discipline, the agency head or representative may consider the
following factors:
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(a)  consistent application of rules and standards;
(i)  the agency head or representative need only consider

those cases decided under the administration of the current
agency head.  Decisions in cases prior to the administration of
the current agency head are not binding upon the current
agency head and are not relevant in determining consistent
application of rules and standards.

(ii)  In determining consistent application of rules and
standards, the disciplinary actions imposed by one agency
may not be binding upon any other agency and may not be
used for comparison purposes in hearings wherein the
consistent application of rules and standards is at issue.

(b)  prior knowledge of rules and standards;
(c)  the severity of the infraction;
(d)  the repeated nature of violations;
(e)  prior disciplinary/corrective actions;
(f)  previous oral warnings, written warnings and

discussions;
(g)  the employee's past work record;
(h)  the effect on agency operations;
(i)  the potential of the violations for causing damage to

persons or property.

KEY:  discipline of employees, dismissal of employees,
grievances, government hearings
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R477.  Human Resource Management, Administration.
R477-12.  Separations.
R477-12-1.  Resignation.

A career service employee may resign or retire by giving
written or verbal notice to the supervisor or an appropriate
representative of management in the work unit.

(1)  Agency management shall accept an employee's
notice of resignation or retirement without prejudice when
received at least two weeks before its effective date.

(2)  After giving a notice of resignation or retirement, an
employee may withdraw it on the next working day by
notifying the supervisor or an appropriate representative of
management in the work unit.

(a)  If the withdrawal notice is verbal, the employee shall
submit a written notification within 24 hours of the verbal
notice.

(b)  After the close of the next working day following
submission, withdrawal of a resignation or retirement may
occur only with the consent of agency management.

R477-12-2.  Abandonment of Position.
An employee who is absent from work for three

consecutive working days without approval shall be
considered to have abandoned the position and to have
resigned from the employing agency.

(1)  An employee who has abandoned his position may
be separated from state employment.  Management shall
inform the employee of the action in writing.

(a)  The employee shall have the right to appeal to the
agency head within five working days of receipt or delivery
of the notice of abandonment to the last known address.

(b)  If the separation is appealed, management may not
be required to prove intent to abandon the position.

R477-12-3.  Reduction in Force.
Reductions in force (RIF) shall be governed by DHRM

rules and business practices.
(1)  When staff will be reduced in one or more categories

of work, agency management shall develop a work force
adjustment plan (WFAP).  A career service employee shall
only be given formal written notification of separation after a
WFAP has been reviewed by the Executive Director, DHRM,
or designee and approved by Agency Head or designee.  The
following items shall be addressed in the WFAP:

(a)  the categories of work to be eliminated, including
positions impacted through bumping;

(b)  a decision by agency management allowing or
disallowing bumping;

(c)  specifications of measures taken to facilitate the
placement of affected employees through reassignment,
transfer and relocation to vacant positions for which the
employee qualifies;

(d)  job-related criteria as identified in Subsection R477-
12-3(3)(a) used for determining retention points; and

(e)  When more than one employee is affected,
employees shall be listed in order of retention points.

(2)  Eligibility for RIF.
(a)  Only career service employees who have been

identified in an approved WFAP and given an opportunity to
be heard by the agency head or designee may be RIF'd.

(b)  An employee covered by USERRA shall be
identified, assigned retention points, and notified of the RIF
in the same manner as a career service employee.

(3)  Retention points shall be determined for all affected
employees within a category of work by giving appropriate
consideration for proficiency and seniority with proficiency
being the primary factor.

(a)  Performance evaluations and performance
information for the past three years may be taken into account

for assessing job proficiency.  The following job-related
criteria found in work records may be considered:

(i)  quality of work;
(ii)  productivity;
(iii)  skills demonstrated through work performance; or
(iv)  other factors that relate to employee performance or

conduct.
(b)  Seniority shall be determined by the length of most

recent continuous career service, which commenced in a
career service position for which the probationary period was
successfully completed.

(i)  Exempt service time subsequent to attaining career
service tenure with no break in service shall be counted for
purposes of seniority.

(c)  In each WFAP, agency management shall develop
the criteria they will use for determining retention points.

(i)  Agency Management shall consult with Executive
Director, DHRM or designee.

(ii)  Agency plans shall comply with current DHRM
business practices.

(4)  The order of separation shall be:
(a)  temporary employees in schedule A, IN or TL

positions;
(b)  probationary employees; then
(c)  career service employees with the lowest retention

points.
(5)  An employee, including one covered under

USERRA, who is separated due to a RIF shall be given
formal written notification of separation, allowing for a
minimum of 20 working days prior to the effective date of the
RIF.

(6)  An employee notified of separation due to a RIF
may appeal to the agency head by submitting a written notice
of appeal within 20 working days after the receipt of written
notification of separation.

(a)  The employee may appeal the decision of the agency
head according to the appeals procedure of the Career Service
Review Office.

(7)  A career service employee who is separated in a RIF
shall be governed by the rules in place at the time of
separation.

(8)  A career service employee who is separated in a RIF
shall be given preferential consideration as outlined in
DHRM business practices when applying for a career service
position.

(a)  Preferential consideration shall end once the RIF'd
individual accepts a career service position.

(b)  A RIF'd individual may be rehired under Section
R477-4-7.

(c)  At agency discretion, an individual rehired to a
career service position may buy back part or all accumulated
annual and converted sick leave that was cashed out when
RIF'd.

(9)  A career service employee accepting an exempt
position without a break in service, who is later not retained
by the appointing officer, unless discharged for cause under
these rules, shall be given preferential consideration as
outlined in Subsection R477-12-3(8).

(10)  The RIF'd individual shall request to receive
preferential consideration on any career service position for
which the individual applies, subject to DHRM verification.
In order to receive preferential consideration on a career
service position, a RIF'd individual shall express a desire to
receive it on each position for which the candidate applies.

(11)  Prior to termination and in lieu of a RIF,
management may reassign an employee to a vacant career
service position for which the employee qualifies under
Section R477-4-6.
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R477-12-4.  Exceptions.
The Executive Director, DHRM, may authorize

exceptions to this rule consistent with Subsection R477-2-
2(1).

KEY:  administrative procedures, employees' rights,
grievances, retirement
July 1, 2010 67-19-6
Notice of Continuation June 9, 2007 67-19-17

67-19-18
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R477.  Human Resource Management, Administration.
R477-14.  Substance Abuse and Drug-Free Workplace.
R477-14-1.  Rules Governing a Drug-Free Workplace.

(1)  This rule implements the federal Drug-Free
Workplace Act of 1988, Omnibus Transportation Employee
Testing Act of 1991, 49 USC 2505; 49 USC 2701; and 49
USC 3102, and Section 67-19-36 authorizing drug and
alcohol testing, in order to:

(a)  Provide a safe and productive work environment that
is free from the effects of unlawful use, distribution,
dispensing, manufacture, and possession of controlled
substances or alcohol use during work hours.  See the Federal
Controlled Substance Act, 41 USC 701.

(b)  Identify, correct and remove the effects of drug and
alcohol abuse on job performance.

(c)  Assure the protection and safety of employees and
the public.

(2)  State employees may not unlawfully manufacture,
dispense, possess, distribute, use or be impaired by any
controlled substance or alcohol during working hours, on state
property, or while operating a state vehicle at any time, or
other vehicle while on duty except where legally permissible.

(a)  Employees shall follow Subsection R477-14-1(2)
outside of work if any violations directly affect the eligibility
of state agencies to receive federal grants or to qualify for
federal contracts of $25,000 or more.

(3)  All drug or alcohol testing shall be done in
compliance with applicable federal and state regulations and
policies.

(4)  All drug or alcohol testing shall be conducted by a
federally certified or licensed physician or clinic, or testing
service approved by DHRM.

(5)  Drug or alcohol tests with positive results or a
possible false positive result shall require a confirmation test.

(6)  Employees are subject to one or more of the
following drug or alcohol tests:

(a)  reasonable suspicion;
(b)  critical incident;
(c)  post accident;
(d)  return to duty; and
(e)  follow up.
(7)  Final applicants for highly sensitive positions, or

employees who are final candidates for, are transferred to, or
are assigned the duties of a highly sensitive position, are
subject to preemployment drug testing at agency discretion
except as required by law.

(8)  Employees in highly sensitive positions, as
designated by DHRM, are subject to random drug or alcohol
testing without justification of reasonable suspicion or critical
incident.  Except when required by federal regulation or state
policy, random drug or alcohol testing of employees in highly
sensitive positions shall be conducted at the discretion of the
employing agency.

(9)  This rule incorporates by reference the requirements
of 49 CFR 40.87 (2003).

(10)  The State of Utah will use a blood alcohol
concentration level of .04 for safety sensitive positions and
.08 for all other positions as the cut off for a positive alcohol
test except where designated otherwise by federal regulations.

(11)  Agencies with employees in federally regulated
positions shall administer testing and prohibition
requirements and conduct training on these requirements as
outlined in the current federal regulation and the DHRM Drug
and Alcohol Testing Manual.

(12)  Employees in federally regulated positions whose
confirmation test for alcohol results are at or exceed the
applicable federal cut off level, when tested before, during, or
immediately after performing highly sensitive functions, shall
be removed from performing highly sensitive duties for 8

hours, or until another test is administered and the result is
less than the applicable federal cut off level.

(13)  Employees in federally regulated positions whose
confirmation test for alcohol results are at or exceed the
applicable federal cut off level when tested before, during or
after performing highly sensitive duties, are subject to
discipline.

(14) Management may take disciplinary action if:
(a)  there is a positive confirmation test for controlled

substances;
(b)  results of a confirmation test for alcohol meet or

exceed the established alcohol concentration cutoff level;
(c)  management determines an employee is unable to

perform assigned job tasks, even when the results of a
confirmation test for alcohol shows less than the established
alcohol concentration cutoff level.

(15)  The agency human resource field office or
authorized official shall keep a separate, private record of
drug or alcohol test results.  The employee's official
personnel file shall only contain a document making
reference to the existence of the drug or alcohol test record.

R477-14-2.  Management Action.
(1)  Under Rules R477-10, R477-11 and Section R477-

14-2, supervisors and managers who receive notice of a
workplace violation of these rules shall take immediate
action.

(2)  Management may take disciplinary action which
may include dismissal.

(3)  An employee who refuses to submit to drug or
alcohol testing may be subject to disciplinary action which
may include dismissal. See Section 67-19-33.

(4)  An employee who substitutes, adulterates, or
otherwise tampers with a drug or alcohol testing sample, or
attempts to do so, is subject to disciplinary action which may
include dismissal.

(5)  Management may also take disciplinary action
against employees who manufacture, dispense, possess, use,
sell or distribute controlled substances or use alcohol, per
Rule R477-11, under the following conditions:

(a)  if the employee's action directly affects the
eligibility of the agency to receive grants or contracts in
excess of $25,000.00;

(b)  if the employee's action puts employees, clients,
customers, patients or co-workers at physical risk.

(6)  An employee who has a confirmed positive test for
use of a controlled substance or alcohol in violation of these
rules may be required to participate, at the employee's
expense, in a rehabilitation program, under Subsection 67-19-
38(3).  If this is required, the following shall apply:

(a)  An employee participating in a rehabilitation
program shall be granted accrued leave or leave without pay
for inpatient treatment.

(b)  The employee shall sign a release to allow the
transmittal of verbal or written compliance reports between
the state agency and the inpatient or outpatient rehabilitation
program provider.

(c)  All communication shall be classified as private in
accordance with Section 63G-2-3.

(d)  An employee may be required to continue
participation in an outpatient rehabilitation program
prescribed by a licensed practitioner on the employee's own
time and expense.

(e)  An employee, upon successful completion of a
rehabilitation program shall be reinstated to work in the
previously held position, or a position with a comparable or
lower salary range.

(7)  An employee who fails to complete the prescribed
treatment without a valid reason shall be subject to
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disciplinary action.
(8)  An employee who has a confirmed positive test for

use of a controlled substance or alcohol is subject to follow
up testing.

(9)  An employee who is convicted for a violation under
federal or state criminal statute which regulates
manufacturing, distributing, dispensing, possessing, selling or
using a controlled substance, shall notify the agency head of
the conviction no later than five calendar days after the
conviction.

(a)  The agency head shall notify the federal grantor or
agency for which a contract is being performed within ten
calendar days of receiving notice from:

(i)  the judicial system;
(ii)  other sources;
(iii)  an employee performing work under the grant or

contract who has been convicted of a controlled substance
violation in the workplace.

R477-14-3.  Policy Exceptions.
The Executive Director, DHRM, may authorize

exceptions to this rule consistent with Subsection R477-2-
2(1).

KEY:  personnel management, drug/alcohol education,
drug abuse, discipline of employees
July 1, 2010 67-19-6
Notice of Continuation December 6, 2006 67-19-18

67-19-34
67-19-35
63G-2-3
67-19-38
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R477.  Human Resource Management, Administration.
R477-15.  Workplace Harassment Prevention Policy and
Procedure.
R477-15-1.  Purpose.

It is the State of Utah's policy to provide all employees a
working environment that is free from harassment based on
race, religion, national origin, color, gender, age, disability, or
protected activity or class under state and federal law.

R477-15-2.  Policy.
(1)  Workplace harassment includes the following

subtypes:
(a)  conduct in violation of Section R477-15-1 that is

unwelcome, pervasive, demeaning, ridiculing, derisive, or
coercive, and results in a hostile, offensive, or intimidating
work environment;

(b)  conduct in violation of Section R477-15-1 that
results in a tangible employment action against the harassed
employee.

(2)  An employee may be subject to discipline for
workplace harassment, even if:

(a)  the harassment is not sufficiently severe to warrant a
finding of unlawful harassment, or

(b)  the harassment occurs outside of scheduled work
time or work location.

(3)  Once a complaint has been filed, the accused may
not communicate with the complainant regarding allegations
of harassment.

R477-15-3.  Retaliation.
(1)  No person may retaliate against any employee who

opposes a practice forbidden under this policy, or has filed a
charge, testified, assisted or participated in any manner in an
investigation, proceeding or hearing, or is otherwise engaged
in protected activity.

R477-15-4.  Complaint Procedure.
Management shall permit individuals affected by

workplace harassment, retaliation, or both to file complaints
and engage in an administrative process free from bias,
collusion, intimidation or retaliation.  Complainants shall be
provided a reasonable amount of work time to prepare for and
participate in internal complaint processes.

(1)  Individuals who feel they are being subjected to
workplace harassment, retaliation, or both should do the
following:

(a)  document the occurrence;
(b)  continue to report to work; and
(c)  identify a witness, if applicable.
(2) An employee may file an oral or written complaint of

workplace harassment, retaliation, or both with their
immediate supervisor, any other supervisor within their direct
chain of command, or the Department of Human Resource
Management, including the agency human resource field
office.

(a)  Complaints may be submitted by any individual,
witness, volunteer or other employee.

(b)  Complaints may be made through either oral or
written notification and shall be handled in compliance with
investigative procedures and records requirements in Sections
R477-15-5 and R477-15-6.

(c)  Any supervisor who has knowledge of workplace
harassment, retaliation, or both shall take immediate,
appropriate action in consultation with DHRM and document
the action.

(3)  All complaints of workplace harassment, retaliation,
or both shall be acted upon following receipt of the
complaint.

(4)  If an immediate investigation by agency

management is deemed unwarranted, the complainant shall be
notified.

R477-15-5.  Investigative Procedure.
(1)  Formal investigations shall be conducted by

qualified individuals based on DHRM standards and business
practices.

(2)  Results of Investigation
(a)  If the investigation finds the allegations to be

sustained, agency management shall take appropriate action
under Rule R477-11.

(b)  If an investigation reveals evidence of criminal
conduct in workplace harassment allegations, the agency
head or Executive Director, DHRM, may refer the matter to
the appropriate law enforcement agency.

(c)  At the conclusion of the investigation, the findings
shall be documented and the appropriate parties notified.

R477-15-6.  Records.
(1)  A separate confidential file of all workplace

harassment and retaliation complaints shall be maintained and
stored in the agency human resource field office, or in the
possession of an authorized official.

(a)  Removal or disposal of these files shall only be done
with the approval of the agency head or Executive Director,
DHRM.

(b)  Files shall be retained in accordance with the
retention schedule after the active case ends.

(c)  All information contained in the complaint file shall
be classified as protected under Section 63G-2-305.

(d)  Information contained in the workplace harassment
and retaliation file shall only be released by the agency head
or Executive Director, DHRM, when required by law.

(2)  Supervisors may not keep separate files related to
complaints of workplace harassment or retaliation.

(3)  Participants in any workplace harassment or
retaliation proceeding shall treat all information pertaining to
the case as confidential.

R477-15-7.  Training.
(1)  Agencies shall comply with the Workplace

Harassment Prevention Training Standards established by
DHRM.  As a minimum, these shall contain:

(a)  course curriculum standards;
(b)  training presentation requirements;
(c)  trainer qualifications; and
(d)  training records management criteria.

KEY:  administrative procedures, hostile work
environment
July 1, 2010 67-19-6
Notice of Continuation June 9, 2007 67-19-18

63G-2-3
Governor's Executive Order on Prohibiting Unlawful

Harassment, December 13, 2006
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R590.  Insurance, Administration.
R590-83.  Unfair Discrimination on the Basis of Sex or
Marital Status.
R590-83-1.  Authority.

This rule is promulgated pursuant to Subsection 31A-2-
201(3)(a), which empowers the Commissioner to enforce
Title 31A and to make rules to implement its provisions, and
Subsection 31A-23a-402(8), which empowers the
commissioner to define and prohibit unfair marketing
practices.

R590-83-2.  Purpose.
The purpose of this rule is to identify and define certain

practices which the commissioner finds are unfair and
discriminatory.

R590-83-3.  Scope.
This rule applies to all new or renewal insurance

contracts offered for sale in Utah.

R590-83-4.  Availability Requirements and Prohibited
Transactions.

Availability of any insurance contract may not be denied
to an insured or prospective insured on the basis of sex or
marital status of the insured or prospective insured.  The
amount of benefits payable, or any term, condition or type of
coverage may not be restricted, modified, excluded or
reduced on the basis of the sex or marital status of the insured
or prospective insured, except marital status may be
considered for the purpose of defining eligibility for
dependent or family coverage.  An insurer may treat a
polygamous relationship differently than a monogamous
relationship for purposes of defining or providing dependent
or family coverage provided that the treatment reflects
reasonable treatment of the interests of the affected parties
and safeguards the economic interests of the insurer and other
policyholders or prospective policyholders.  Any insurer or
representative of an insurer acting in contravention of this
rule shall be deemed to have engaged in an unfair or
deceptive act or practice as provided by Chapter 23a, Title
31A.  Examples of the practices prohibited by this section
include:

(a)  denying, canceling or refusing to renew coverage, or
providing coverage on different terms, because the insured or
prospective insured is residing with another person not related
by blood or marriage;

(b)  offering coverage to males gainfully employed at
home, employed part-time or employed by relatives while
denying or offering reduced coverage to females similarly
employed;

(c)  reducing disability benefits for females who become
disabled while not gainfully employed full-time outside the
home when a similar reduction is not applied to males;

(d)  denying females waiver of premium provisions that
are available to males or offering the provisions to females
only for contact limits that are lower than those available to
males;

(e)  refusing to offer maternity benefits to insureds or
prospective insureds purchasing individual contracts when
comparable family coverage contracts offer maternity
benefits;

(f)  denying, under group contracts, dependents coverage
to husbands of female employees when dependent's coverage
is available to wives of male employees;

(g)  offering coverage to males in certain occupations
while denying coverage or offering more limited coverage to
females in the same occupational categories;

(h)  offering males higher benefit levels or longer
benefits periods, or both, than are offered to females in the

same classifications;
(i)  offering contracts containing different definitions of

disability for females and males in the same classifications;
(j)  offering contracts containing different waiting and

elimination periods for females and males;
(k)  requiring female applicants to submit to medical

examinations while not requiring males to submit to the
examinations for the same coverage;

(l)  establishing different benefit options for females and
males;

(m)  denying to divorced or single persons coverage
available to married persons;

(n)  limiting the amount of coverage available to an
insured or prospective insured based upon the person's marital
status;

(o)  denying employees of one sex insurance benefits
that are offered to dependents who are of the same sex as the
employees;

(p)  denying a married or separated female the right to
obtain or continue coverage in her own name when the same
does not apply to males;

(q)  establishing different issue age requirements for
females and males;

(r)  establishing different occupational classifications for
females and males;

(s)  denying coverage to unwed persons or their
dependents, or both;

R590-83-5.  Class Rating Differentials.
The establishment of reasonable and consistently applied

class rating differentials does not constitute a practice
prohibited by Section 4.  This rule may not be deemed to
prohibit charging different premium rates on the basis of sex.

R590-83-6.  Severability.
If any provision of this rule is held invalid, it may not

affect the provisions of this rule that can be given effect, and
to that extent, the provisions of this rule are declared to be
severable.

KEY:  insurance law
1989 31A-23a-402
Notice of Continuation September 10, 2009 31A-2-201
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R590.  Insurance, Administration.
R590-88.  Prohibited Transactions Between Producers
And Unauthorized Multiple Employer Trusts.
R590-88-1.  Purpose and Authority.

It is the responsibility of the Utah State Insurance
Department to assist with the maintenance of a fair and honest
insurance market and to protect the residents of this state
against acts by persons attempting to evade the insurance
laws of the state.  The insurance market is subject to
regulation to prevent, among other things, unfair competition
from persons and entities not authorized to conduct an
insurance business.

This rule is issued pursuant to the authority vested in the
commissioner under Sections 31A-2-201, and 31A-23a-402.

R590-88-2.  Background.
In the State of Utah entities representing themselves as

Multiple Employer Trusts (METs) under the Employee
Retirement Income Security Act of 1974 (ERISA) are
undertaking contractual obligations to provide life, accident
and health, disability, or other related insurance-type benefits.
In many cases these programs are not insured by an insurer
licensed in the State of Utah.  These programs and entities
appear to be providing insurance benefits, although a MET
may not refer to such benefits as "insurance."

METs are not licensed to provide insurance benefits
under Section 31A-4-103.  METs do not submit reports of
financial condition to the Utah State Insurance Department or
remit premium taxes on business written.  Furthermore, most
METs do not meet certain minimum capital and surplus
requirements of the Utah insurance laws which are designed
to provide protection against an insolvency.  A MET may
offer certain annuity or insurance-type benefits to persons
because of their status as employees.  These benefits include
those common to the following types of insurance: medical,
surgical, hospital, sickness, accident, disability, death,
retirement income, income deferral.

METs are required to file annual reports with the United
States Department of Labor.  The annual report should state
the extent to which a MET's annuity or insurance-type
benefits are provided by an insurance carrier.

R590-88-3.  Definitions.
(A)  Multiple Employer Trust (MET) - An entity is

herein referred to as a Multiple Employer Trust (MET) if that
entity is providing insurance type benefits to employees of
more than one employer, and that entity is not an insurance
company authorized to do business in the state of Utah.

(B)  Unauthorized Multiple Employer Trust - An entity
purporting to be a Multiple Employer Trust (MET) is hereby
defined as an Unauthorized Multiple Employer Trust if:

(1)  The MET has not received an opinion letter from the
United States Department of Labor recognizing the entity as a
qualified trust under ERISA, or

(2)  The benefits offered are not fully insured by an
insurer licensed to do business in the State of Utah and no
opinion letter recognizing the entity as a qualified ERISA
plan has been issued from the U.S. Department of Labor.

(C)  An unauthorized MET is defined to be an
unauthorized insurer.  Any claimed multiple employer trust
which does not fulfill the requirements of a multiemployer
plan as defined by ERISA, 29 U.S.C. 1001 et seq., as
amended, is also defined to be an unauthorized MET and
consequently an unauthorized insurer.

(D)  All other definitions are the same as are provided in
Chapter 1, Title 31A.

R590-88-4.  Prohibited Transactions.
When the Insurance Department finds evidence that a

person (as defined in Section 31A-1-301) is engaging, or has
engaged, in one or more of the following practices, that
person's actions will be treated as prima facie evidence that
the person has shown himself to be incompetent,
untrustworthy, and/or a source of injury to the public
pursuant to Section 31A-23a-111.  These practices are:

(A)  Accepting commissions, salaries, or any other
remuneration for placing business with or soliciting
membership in an unauthorized MET, whether or not the
arrangement involves a formal contract or is called a
commission.

(B)  Using the status or title as a licensed insurance
producer in any way in connection with placement of
business with an unauthorized MET.  This shall include, but
not be limited to:

(1)  Using a producer's letterhead;
(2)  Using a producer's office;
(3)  Using customer lists or contracts developed as a

producer; and
(4)  Representing in any manner that the person placing

this business is a licensed insurance producer.

R590-88-5.  Sanctions.
Producers found to be engaging in, or to have engaged

in, the prohibited transactions with unauthorized METs set
forth under Section 4 of this rule are subject to one or more of
the following sanctions:

(A)  Revocation or suspension of the producer's license
and/or the imposition of a fine pursuant to Section 31A-23a-
111; and

(B)  Recovery of any claims or losses pursuant to
Section 31A-15-105; and

(C)  Any other sanctions provided by law including
those found in Section 31A-2-308.

R590-88-6.  Inquiries.
In the event any person wishes to determine if a

particular entity is a licensed insurer in the State of Utah, an
inquiry should be made to the Insurance Department.
Inquiries should be addressed as follows: Commissioner of
Insurance, Utah State Insurance Department, State Office
Building, 450 North State Street, Room 3110, Salt Lake City,
Utah 84114, Attention: Producer Licensing Division.
Inquiries may also be made by telephone to the Insurance
Department at (801) 538-3800.

R590-88-7.  Severability.
If any provision or clause of this rule or the application

thereof to any person or situation is held invalid, such
invalidity shall not affect any other provision or application
of the rule which can be given effect without the invalid
provision or application, and to this end the provisions of this
rule are declared to be severable.

KEY:  insurance law
1989 31A-2-101
Notice of Continuation January 13, 2010 31A-2-201

31A-2-211
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R590.  Insurance, Administration.
R590-124.  Loss Information Rule.
R590-124-1.  Authority.

This rule is promulgated by the insurance commissioner
pursuant to the general authority granted under Subsection
31A-2-201(3) to adopt rules for the implementation of the
Utah Insurance Code and under Subsection 31A-23a-402(8)
authorizing the commissioner to define unfair methods of
competition.

R590-124-2.  Purpose and Scope.
(1)  Accurate loss information is necessary in

underwriting and rating insurance policies.  The purpose of
this rule is to provide for the prompt dissemination of loss
information between insurers and their insureds.

(2)  This rule applies to every authorized property and
liability insurer licensed to do business in Utah writing those
lines of insurance commonly identified as commercial
property and commercial liability, including workers'
compensation but excluding disability, and including every
recognized Surplus Line Company and the Workers'
Compensation Fund of Utah.

R590-124-3.  Definitions.
For the purpose of this rule, the commissioner adopts the

definitions as particularly set forth in Section 31A-1-301 and
in addition thereto, the following definitions:

(1)  "Named Insured" shall mean the person(s) or
organization(s) listed in the policy declarations as the
policyholder, or the legal representative thereof.

(2)  "First Named Insured" shall mean the first entity
named as a Named Insured in the declarations of the policy;

(3)  "Loss" shall mean the dollar amount paid to an
insured or claimant by an insurer on a claim made against an
insurance contract;

(4)  "Notice of Occurrence" shall mean notice to an
insurer of an occurrence, which might result in a claim
against an insurance contract.

R590-124-4.  Rule.
(1)  All insurers issuing policies to which this rule

applies shall provide loss information to the first named
insured within 30 days from the receipt of a written request
from the named insured.  Loss information shall be provided
for the three most recent policy years in which coverage was
provided, or complete loss information if the policy has been
in effect less than three years.  If an insurer initiates the
cancellation or the nonrenewal of a policy it shall advise the
first named insured of this right to request the loss
information.

(2)  The following is the loss information that must be
provided:

(a)  Information on closed claims where payment was
allowed, including date of occurrence, type of loss, and
amount of payments;

(b)  Information on all open claims, including date of
occurrence, type of loss, and amount of payments, if any;

(c)  Information on notices of occurrence, including date
of occurrence.

(3)  The required loss information need only be provided
one time in any twelve month period and shall be provided at
no charge to the insured.

(4)  Loss information requests received more than three
years after the termination of coverage need not be honored.

(5)  The loss information required by this rule shall be
provided in a format that is clear and understandable to the
insured.

R590-124-5.  Penalties.

If a company fails to provide the information as required
by this rule, such failure shall constitute an unfair trade
practice as defined in Section 31A-26-303 and Rule R590-
190 and shall be subject to the forfeiture and penalty
provisions of Section 31A-2-308.

R590-124-6.  Separability.
If any provision of this rule or the application thereof to

any person or circumstance is for any reason held to be
invalid, the remainder of the rule and the application of such
provisions shall not be affected thereby.

R590-124-7.  Effective Date.
This rule shall be effective July 14, 1988.

KEY:  insurance companies
1988 31A-23a-402
Notice of Continuation December 17, 2007
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R590.  Insurance, Administration.
R590-128.  Unfair Discrimination Based on the Failure to
Maintain Automobile Insurance. (Revised.)
R590-128-1.  Authority.

This rule is promulgated pursuant to Subsection 31A-
23a-402(3), which provides guidelines for determining what
is unfair discrimination, and Subsection 31A-23a-402(8),
which allows the commissioner to make rules defining unfair
marketing acts or practices.

R590-128-2.  Purpose.
The purpose of this rule is to identify certain practices

the commissioner finds are unfair and discriminatory.

R590-128-3.  Scope and Applicability.
This rule applies to all automobile insurance contracts

delivered or issued for delivery in this state on or after the
effective date of this rule.

R590-128-4.  Rule.
(1)  The following are hereby identified as acts or

practices which, when applied because of failure to maintain
automobile insurance for a period of time prior to the issuance
of an insurance policy, constitute unfair discrimination among
members of the same class:

(a)  refusing to insure or refusing to continue to insure;
(b)  limiting the amount, extent or kinds of coverage

available;
(c)  charging applicants different rates for the same

coverage by either surcharging one applicant who did not
have prior insurance or crediting another applicant who did
have prior insurance; or

(d)  designating the applicant as a non-standard, sub-
standard, or otherwise worse than average risk for the purpose
of placing the applicant in a specific company or rating tier.

(2)  In the application of Subsection (1) the following
shall apply:

(a)  an insurer may reject or surcharge an applicant if the
insurer can demonstrate through driving records or other
objective means including, but not limited to, a statement
from the applicant, that the applicant has at any time in the
immediately prior three years been operating a motor vehicle
in violation of any state's compulsory auto insurance laws; or

(b)  an insurer may reject or surcharge an applicant if the
applicant represents that prior insurance existed, but fails to
provide evidence to the insurer, or fails to assist the insurer in
securing evidence that said prior insurance actually existed.

(3)  Inadvertent lapses in coverage of up to 30 days due
to the applicant's reasonable reliance on information from an
insurance producer or company that the applicant was insured
are not considered to be a failure to maintain automobile
insurance for the purposes of this rule.

R590-128-5.  Penalties.
Violations of this rule are punishable pursuant to Section

31A-2-308.

KEY:  insurance companies
June 16, 1998 31A-23a-402
Notice of Continuation January 13, 2010
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R590.  Insurance, Administration.
R590-130.  Rules Governing Advertisements of Insurance.
R590-130-1.  Authority.

This rule is adopted pursuant to Subsection 31A-2-
201(3), which authorizes rules to implement the Insurance
Code, and Section 31A-23a-402, which authorizes the
commissioner to define unfair or deceptive acts or practices in
the business of insurance.

R590-130-2.  Purpose.
This rule is designed to help assure the clear and truthful

disclosure of the benefits, limitations and exclusions of
policies sold as insurance.  This is intended to be
accomplished by the establishment of guidelines and
standards of conduct in the advertising of insurance in a
manner which prevents unfair, deceptive and misleading
advertising and which is conducive to accurate presentation
and description to the insurance buying public through the
advertising media and material used by insurance producers
and companies.

R590-130-3.  Applicability.
A.  This rule shall apply to any insurance

"advertisement" as that term is defined herein unless
otherwise specified in these rules, which the licensee knows
or reasonably should know is intended for presentation,
distribution or dissemination in this state when such
presentation, distribution or dissemination is made either
directly or indirectly by or on behalf of an insurer or
producer, as those terms are defined in the Insurance Code of
this state.

B.  Advertising materials reproduced in quantity shall be
identified by form numbers or other identifying means.  Such
identification shall be sufficient to distinguish an
advertisement from any other advertising materials, policies,
applications or other materials used by the insurer or
advertiser.

R590-130-4.  Definitions.
A. (1)  An "Advertisement" for the purpose of this rule

shall include:
(a) printed and published material, audio or visual

material, and descriptive literature of an insurer used in direct
mail, newspapers, magazines, radio scripts, TV scripts,
billboards and similar displays; and

(b) prepared sales talks, presentations and material for
use by producers and solicitors whether prepared by the
insurer or the producer or solicitor, when used for members of
the insurance buying public, whether mailed or delivered in
person.

(2) The definition of advertisement includes promotional
material included with a policy when the policy is delivered
as well as material used in the solicitation of renewals and
reinstatements.

B.  "Institutional Advertisement" for the purpose of this
rule shall mean an advertisement having as its sole purpose
the promotion of the reader's, viewer's or listener's interest in
the concept of insurance, or the promotion of the insurer as a
seller of insurance.

C.  "Invitation to Contract" for the purpose of this rule
shall mean an advertisement regarding a specific insurance
product and which describes one or more of the provisions of
the contract for that product.

D.  "Invitation to Inquire" for the purpose of this rule
shall mean an advertisement having as its objective the
creation of a desire to inquire further about insurance and
which is limited to a brief description of coverage, and which
shall contain a provision in the following or substantially
similar form:

"This policy has (exclusions) (limitations) (reduction of
benefits) (terms under which the policy may be continued in
force or discontinued).  For costs and complete detail of the
coverage, call (or write) your insurance agent or the company
(whichever is applicable)."

E.  "Preneed funeral contract" shall mean an agreement
by or for an individual before the individual's death relating
to the purchase or provision of specific funeral or cemetery
merchandise or services,which is funded, at least in part, by
insurance.

R590-130-5.  Method of Disclosure of Required
Information.

All information required to be disclosed by this rule
shall be set out conspicuously and in close conjunction with
the statements to which such information relates or under
appropriate captions of such prominence that it may not be
minimized, rendered obscure or presented in an ambiguous
fashion or intermingled with the context of the advertisements
so as to be confusing or misleading.

R590-130-6.  Form and Content of Advertisements.
A.  The format and content of an insurance

advertisement shall be sufficiently complete and clear to
avoid deceiving or misleading the reader, viewer, or listener.
Whether an advertisement is misleading or deceiving shall be
determined from the overall impression that the
advertisement may reasonably be expected to create upon a
person of average education or intelligence within the
segment of the public to which it is directed.

B.  Advertisements shall be truthful and not misleading
in fact or in implication.  Words or phrases, the meaning of
which is clear only by implication or by familiarity with
insurance terminology, may not be used without a clear
explanation of such words or phrases.

C.  An insurer must clearly identify its insurance policy
as an insurance policy.  A policy trade name must be
followed by the words "Insurance Policy" or similar words
clearly identifying the fact that an insurance policy or, in the
case of health maintenance organizations, prepaid health
plans and other direct service organizations, a health benefits
product is being offered.

D.  No insurer, producer, solicitor or other person may
solicit residents of this state for the purchase of insurance
through the use of a name that is deceptive or misleading with
regard to the status, character, or proprietary or representative
capacity of such person, or the true purpose of the
advertisement.

R590-130-7.  Advertisements of Benefits Payable, Losses
Covered or Premiums Payable.

A.  Deceptive Words, Phrases or Illustrations Prohibited:
(1)  No advertisement may omit information, or use

words, phrases, statements, references or illustrations if the
omission of such information, or use of such words, phrases,
statements, references or illustrations has the effect of
misleading or deceiving purchasers or prospective purchasers
as to the nature or extent of any policy benefit payable, loss
covered, or premium payable.  The fact that the policy
offered is made available to a prospective insured for
inspection prior to consummation of the sale or an offer is
made to refund the premium if the purchaser is not satisfied,
does not negate this requirement.

(2)  No advertisement may contain or use words or
phrases such as "all," "full," "complete," "comprehensive,"
"unlimited," "up to," "as high as," "this policy will help fill
some of the gaps that Medicare and your present insurance
leave out," "the policy will help to replace your income"
(when used to express loss of time benefits), or similar words
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and phrases, in a manner which exaggerates the extent of any
policy benefit when the policy is viewed as a whole.

(3)  An advertisement which also is an invitation to join
an association, trust or discretionary group must solicit
insurance coverage on a separate and distinct application
which requires separate signatures for each application.  The
separate and distinct applications required shall be on separate
documents.  The insurance program must be presented so as
to disclose to the prospective members that they are
purchasing insurance as well as applying for membership, if
that is the case.  Refundability of a membership fee must be
fully disclosed, as well as the complete identity of the
underwriter.

(4)  An advertisement may not contain descriptions of
policy limitations, exceptions or reductions, worded in a
positive manner to imply that it is a benefit such as describing
a waiting period as a "benefit builder" or stating "even
preexisting conditions are covered after two years."  Words
and phrases used in an advertisement to describe such policy
limitations, exceptions and reductions shall fairly and
accurately describe the negative features of such limitations,
exceptions and reductions of the policy offered.

(5)  No advertisement of a benefit for which payment is
conditional upon confinement in a hospital or similar facility
may use words or phrases such as "tax-free," "extra cash,"
"extra income," "extra pay," or substantially similar words or
phrases because such words and phrases have the capacity,
tendency or effect of misleading the public into believing that
the policy advertised will, in some way, enable them to make
a profit from being hospitalized.

(6)  No advertisement of confinement indemnity benefits
shall advertise weekly or monthly benefits without also, with
equal prominence, explaining that these benefits are based
upon an accumulated daily pro rata benefit, if that is in fact
the case.

(7)  No advertisement of a policy covering only one
disease or a list of specified diseases may imply coverage
beyond the terms of the policy.  Synonymous terms may not
be used to refer to any disease so as to imply broader
coverage than is the fact.

(8)  An advertisement for a policy providing benefits for
specified illnesses only, such as cancer, or for specified
accidents only, such as automobile accidents, shall clearly
and conspicuously in prominent type state the limited nature
of the policy.  The statement shall be worded in language
identical to or substantially similar to the following: "THIS IS
A LIMITED POLICY," "THIS IS A CANCER ONLY
POLICY," or "THIS IS AN AUTOMOBILE ACCIDENT
ONLY POLICY."

(9)  An advertisement for the solicitation or sale of a
preneed funeral contract, which is funded or to be funded by a
life insurance policy or annuity contract, shall adequately
disclose the fact that a life insurance policy or annuity
contract is involved or being used to fund such arrangement.

(10)  An advertisement may not use as the name or title
of a life insurance policy any phrase which does not include
the words "life insurance" unless accompanied by other
language clearly indicating it is life insurance.

B.  Exceptions, Reductions and Limitations
(1)  An advertisement which is an invitation to contract

shall disclose those exceptions, reductions and limitations
affecting the basic provisions of the policy.

(2)  When a policy contains a waiting, elimination,
probationary or similar time period between the effective date
of the policy and the effective date of coverage under the
policy or at a time period between the date of loss and the
date benefits begin to accrue for such loss, an advertisement
which is an invitation to contract shall disclose the existence
of such periods.

(3)  An advertisement may not use the words "only"
"just," "merely," "minimum," "necessary" or similar words or
phrases to describe the applicability of any exceptions,
reductions, limitations or exclusions in any way so as to
minimize the apparent effect of such exceptions, reductions,
limitations, or exclusions.

C.  Preexisting Conditions:
(1)  An advertisement which is an invitation to contract

shall, in negative terms, disclose the extent to which any loss
is not covered if the cause of such loss is traceable to a
condition existing prior to the effective date of the policy.
The use of the term "preexisting condition" must be
accompanied by a description or definition.

(2)  When a disability insurance policy does not cover
losses resulting from preexisting conditions, no advertisement
of the policy may state or imply that the applicant's physical
condition or medical history will not affect the issuance of the
policy or payment of a claim.  This rule prohibits the use of
the phrase "no medical examination required" and phrases of
similar import, but does not prohibit explaining "automatic
issue."  If an insurer requires a medical examination for a
specified policy, the advertisement, if it is an invitation to
contract, shall disclose that a medical examination is
required.

(3)  When an advertisement contains an application form
to be completed by the applicant and returned by mail, such
application form shall contain a question or statement which
reflects the preexisting condition provisions of the policy
immediately preceding the blank space for the applicant's
signature or preceding the statement regarding the
truthfulness of information provided in the application.  For
example, such an application form shall contain a question or
statement substantially as follows:  Do you understand that
this policy will not pay benefits during the first (insert period
of time) after the issue date for a disease or physical condition
which you now have or have had in the past?  YES            .

Or substantially the following statement: I understand
that the policy applied for will not pay benefits for any loss
incurred during the first (insert period of time) after the issue
date on account of disease or physical condition which I now
have or have had in the past.

R590-130-8.  Necessity for Disclosing Policy Provisions
Relating to Renewability, Cancelability and Termination.

An advertisement which is an invitation to contract shall
disclose the provisions relating to renewability, cancelability
and termination, and any modification of benefits, losses
covered, or premiums, in a manner which may not minimize
or render obscure the qualifying conditions.

The terms "noncancelable" or "noncancelable and
guaranteed renewable" may be used only to advertise a policy
in which the insured has the right to continue in force by the
timely payment of premiums set forth in the policy at least to
age 65 or to eligibility for Medicare, during which period the
insurer has no right to unilaterally make any change in any
provision of the policy while the policy is in force; provided,
however, any disability or accident only policy which
provides for periodic payments, weekly or monthly, for a
specified period during the continuance of disability resulting
from accident or sickness may provide that the insured has
the right to continue the policy at least to age 60 if, at age 60,
the insured has the right to continue the policy in force at
least to age 65 while actively and regularly employed.

The term "guaranteed renewable" may be used only to
advertise a policy in which the insured has the right to
continue in force by the timely payment of premiums at least
to the age of 65 or to eligibility for Medicare, during which
period the insurer has no right to unilaterally make any
change in any provision of the policy while the policy is in
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force, except that the insurer may make changes in premium
rates by classes; provided, however, any disability or accident
only policy which provides for periodic payments, weekly or
monthly, for a specified period during the continuance of
disability resulting from accident or sickness may provide that
the insured has the right to continue the policy at least to age
60 if, at age 60, the insured has the right to continue the
policy in force at least to age 65 while actively and regularly
employed.

R590-130-9.  Testimonials or Endorsements by Third
Parties.

A.  A person shall be deemed a "spokesperson" if the
person making the testimonial or endorsement:

(1)  Has a financial interest in the insurer or a related
entity as a stockholder, director, officer, employee or
otherwise; or

(2)  Has been formed by the insurer, is owned or
controlled by the insurer, its employees, or the person or
persons who own or control the insurer; or

(3)  Has any person in a policy making position who is
affiliated with the insurer in any of the above described
capacities; or

(4)  Is in any way directly or indirectly compensated for
making a testimonial or endorsement.

B.  The fact of a financial interest or the proprietary or
representative capacity of a spokesperson shall be disclosed in
an advertisement and shall be accomplished in the
introductory portion of the testimonial or endorsement in the
same form and with equal prominence thereto.  If a
spokesperson is directly or indirectly compensated for making
a testimonial or endorsement, such fact shall be disclosed in
the advertisement by language substantially as follows:  "Paid
Endorsement."  The requirement of this disclosure may be
fulfilled by use of the phrase "Paid Endorsement" or words of
similar import in a type style and size at least equal to that
used for the spokesperson's name or the body of the
testimonial or endorsement, whichever is larger.  In the case
of non-print advertising, the required disclosure must be
accomplished in the introductory portion of the advertisement
and must be given prominence.

C.  An advertisement may not state or imply that an
insurer or an insurance policy has been approved or endorsed
by any individual, group of individuals, society, association
or other organizations, unless such is the fact, and unless any
proprietary relationship between an organization and the
insurer is disclosed.  If the entity making the endorsement or
testimonial has been formed by the insurer or is owned or
controlled by the insurer or the person or persons who own or
control the insurer, such fact shall be disclosed in the
advertisement.  If the insurer or an officer of the insurer
formed or controls the association, or holds any policy
making position in the association, that fact must be
disclosed.

D.  When a testimonial refers to benefits received under
an insurance policy, the specific claim data, including claim
number, date of loss and other pertinent information shall be
retained by the insurer for inspection for a period of three
years after the last use of said testimonial in any
advertisement.  The use of testimonials which do not correctly
reflect the present practices of the insurer or which are not
applicable to the policy or benefit being advertised is
prohibited.

E.  An advertisement may not imply that approval,
endorsement or accreditation of policy forms or advertising
has been granted by any division or agency of any state or
federal government.  "Approval" or filing of either policy
forms or advertising may not be used by an insurer to state or
imply that a governmental agency has endorsed or

recommended the insurer, its policies, advertising or its
financial condition.

R590-130-10.  Use of Statistics and Exaggerations.
A.  An advertisement may not represent or imply that

claim settlements by the insurer are "liberal" or "generous,"
or use words of similar import, or that claim settlements are
or will be beyond the actual terms of the contract.  An
unusual amount paid for a unique claim under the policy
advertised is misleading and may not be used.

B.  The source of any statistics used in an advertisement
shall be identified in such advertisement.

R590-130-11.  Identification of Plan or Number of
Policies.

A.  When a choice of the amount of benefits is referred
to, an advertisement which is an invitation to contract shall
disclose that the amount of benefits provided depends upon
the plan selected and that the premium will vary with the
amount of the benefits selected.

B.  When an advertisement which is an invitation to
contract refers to various benefits which may be obtained
only through two or more policies, other than group master
policies, the advertisement shall disclose that such benefits
are provided only through a combination of such policies.

R590-130-12.  Identity of Insurer.
A.  The name of the actual insurer shall be stated in all

advertisements.  The form number or numbers of the policy
advertised shall be stated in an advertisement which is an
invitation to contract.  An advertisement may not use a trade
name, any insurance group designation, name of a parent
company of the insurer, name of a particular division of the
insurer, service mark, slogan, symbol or other device without
disclosing the name of the actual insurer if the advertisement
would be misleading or deceiving as to the true identity of the
insurer.

B.  No advertisement may use any combination of
words, symbols, or physical materials which by their content,
phraseology, shape, color or other characteristics are so
similar to combination of words, symbols or physical
materials used by agencies of the federal government or of
any state, or otherwise appear to be of such a nature that it
would confuse or mislead prospective insureds into believing
that the solicitation is in some manner connected with an
agency of any municipal, state or federal government.

C.  Advertisements, envelopes or stationery which
employ words, letters, initials, symbols or other devices that
are so similar to those used in governmental agencies or by
other insurers are not permitted if they may lead the public to
believe:

(1)  that the advertised coverages are somehow provided
by or are endorsed by a governmental agency or such other
insurers.

(2)  that the advertiser is the same as, is connected with,
or is endorsed by a governmental agency or such other
insurers.

D.  No advertisement may use the name of a state or
political subdivision thereof in a policy name or description,
unless the company name contains the same state or political
subdivision name.

E.  No advertisement in the form of envelopes or
stationery of any kind may use any name, service mark,
slogan, symbol or any device in such a manner that implies
that the insurer or the policy advertised, or any producer who
may call upon the consumer in response to the advertisement
is connected with a governmental agency, such as the Social
Security Administration.

F.  No advertisement may incorporate the word
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"Medicare" in the title of the plan or policy being advertised
unless, where ever it appears, said word is qualified by
language differentiating it from Medicare.  Such an
advertisement, however, may not use the phrase "(  )
Medicare Department of the (  )  Insurance Company," or
language of similar import.

G.  No advertisement may imply that the reader may lose
a right or privilege or benefit under federal, state or local law
if he fails to respond to the advertisement.

H.  The use of letters, initials, or symbols of the
corporate name or trademark that would have the tendency or
capacity to mislead or deceive the public as to the true
identity of the insurer is prohibited unless the true, correct and
complete name of the insurer is in close conjunction and in
the same size type as the letters initials or symbols of the
corporate name or trademark.

I.  The use of the name of an agency or "(  )
Underwriters" or "(  ) Plan" in type, size and location so as to
mislead or deceive as to the true identity of the insurer or
advertiser is prohibited.

J.  The use of an address that is misleading or deceiving
as to the true identity of the insurer or advertiser, its location
or licensing status is prohibited.

K.  No insurer or advertiser may use, in the trade name
of its insurance policy, any terminology or words so similar to
the name of a governmental agency or governmental program
that will confuse, deceive or mislead the prospective
purchaser regarding governmental sponsorship, endorsement,
or connection with the insurance policy or the insurer.

R590-130-13.  Group or Quasi-Group Implications.
A.  An advertisement of a particular policy may not state

or imply that prospective insureds become group or quasi-
group members covered under a group policy and as such
enjoy special rates or underwriting privileges, unless such is
the fact and renewal rates are also given special or preferred
status.

B.  This rule prohibits the solicitations of a particular
class such as governmental employees, by use of
advertisements which state or imply that their occupational
status entitles them to reduced rates on a group or other basis
when, in fact, the policy being advertised is sold only on an
individual basis at regular rates.

R590-130-14.  Enforcement Procedures.
Advertising File.  Each insurer or advertiser shall

maintain at its home or principal office a complete file
containing every printed, published or prepared advertisement
of its individual policies and typical printed, published or
prepared advertisements of its blanket, franchise and group
policies hereafter disseminated in this or any other state,
whether or not licensed in such other state, with a notation
attached to each such advertisement which shall indicate the
manner and extent of distribution and the form number of any
policy advertised.  Such file shall be subject to regular and
periodic inspection by this Department.  All such
advertisements shall be maintained in said file for a period of
three years from date of last use.

R590-130-15.  Severability Provision.
If any section or portion of a section of these rules, or the

applicability thereof to any person or circumstance is held
invalid by a Utah or Federal court, the remainder of the rules,
or the applicability of such provision to other persons or
circumstances, shall not be affected thereby.

R590-130-16.  Filing for Prior Review.
The commissioner may, at his discretion, require the

filing with the department, for review prior to use, of

advertising material, for informational purposes only.

KEY:  insurance law
1990 31A-2-201
Notice of Continuation September 29, 2005 31A-23a-402
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R590.  Insurance, Administration.
R590-142.  Continuing Education Rule.
R590-142-1.  Purpose.

The purpose of this rule is to implement the requirements
of Sections 31A-23a-202 and 31A-26-206.

R590-142-2.  Scope.
This rule applies to all licensees under Subsection 31A-

23a-106.  This rule also applies to all adjusters under
Subsection 31A-26-204.

R590-142-3.  Definitions.
A.  Actual Class Attendance - Actual class attendance,

consisting of two or more students with a live instructor.  The
instructor must be able to present the class material and
respond to questions from the attendees.

B.  Applicant - Anyone who seeks to renew an insurance
license who is subject to this rule.

C.  Classroom Hours - One classroom hour is at least 50
minutes of instruction.  A classroom hour shall consist of
actual class attendance.

D.  Designated Course - A course of instruction which is
approved for continuing education credit by the Insurance
Department.

E.  Equivalent of Classroom Hours - That amount of
time which is assigned to a course by the Insurance
Department to satisfy the requirements of this rule.
Assignment of value shall be made on the basis of content,
presentation, and format.

F.  Exempt Applicant - A licensee or applicant for
renewal of a license who, as of April 1, 1990, had completed
20 years of continuous licensure in good standing.

G.  Home Study - An approved course of study offered
to satisfy the requirements of this rule which can be
completed without actual class attendance.  Evidence of
satisfactory completion must be verified in writing by the
provider.  For the purposes of this rule, satellite television
broadcast and similar presentations are deemed to be home
study courses.

H.  Insurance Related Instruction - Those subjects
designated in Subsection 4(A) through (E) of this rule and
others which may, from time to time, be designated by the
Insurance Department.

I.  Nonprofit Provider - An organization which fits the
definition of nonprofit corporation as defined in Title 16,
Chapter 6.

J.  Provider - Any person who offers a course, program
or class for credit to an applicant to satisfy the requirements
of this rule.

K.  Video Tapes - Approved video tapes offered to
satisfy the requirements of this rule.  Video tapes may not
satisfy the requirements for actual class attendance.

R590-142-4.  Rule.
A.  The number of hours of continuing education

required to be presented biennially as a prerequisite to license
renewal or reissuance shall be 12 hours.  Not more than 6
hours of this requirement shall be satisfied by courses
provided by insurers for whom the licensee is associated.

B.  Upon renewal of a license, no continuing education
hours in excess of the number required to renew the license
may be carried over or applied to any subsequent licensing
period, nor may a licensee repeat for credit any course of
study that has been taken and credit allowed for a previous
license period.

C.  If the home state of a nonresident licensee is
determined to have a continuing education requirement
substantially similar to that of Utah, compliance with the
home state's continuing education requirement may be

accepted as meeting Utah's requirement.

R590-142-5.  Program Requirements.
A.  The Insurance Department shall:
1.  approve or disapprove programs according to the

standards of this rule;
2.  consider applications for approval as designated

courses under this section;
3.  assign the number of continuing education hours to

be awarded to programs that are approved; and
4.  consider other related matters as the commissioner

may assign.
B.  Materials submitted by providers to the Insurance

Department to satisfy this rule shall be deemed confidential.
C.  All courses and programs must be submitted to and

approved by the Insurance Department at least 14 days prior
to being offered except that post approval of a course may be
granted by the Insurance Department upon the licensee's
submission of a written request and supporting documentation
of the course attended, in accordance with Subsection E.

D.  The provider seeking course and credit hours
approval shall have the responsibility for providing:

1.  sufficient supporting materials regarding course
content and hours to permit the Insurance Department to
make a determination; and

2.  a Certification to the Insurance Department of
Completion of Course, Exhibit D, signed by the authorized
representative in charge of the course certifying licensee
attendance at, and completion of, the course.

E.  The following general subjects are acceptable as long
as they contribute to the knowledge and professional
competence of an individual licensee as a producer, broker
and adjuster, and demonstrate a direct and specific
application to insurance:

1.  insurance, annuities, investments associated with
insurance products and risk management;

2.  insurance laws and rules;
3.  mathematics, statistics, and probability;
4.  economics;
5.  law;
6.  finance;
7.  taxes;
8.  business environment, management, or organization;

and
9.  ethical considerations in insurance marketing.
Areas other than those listed above may be acceptable if

the licensee can demonstrate that they contribute to
professional competence and otherwise meet the standards set
forth in this rule.  The responsibility for substantiating that a
particular program meets the requirements of this rule rests
solely upon the licensee.

F.  Programs which do not qualify:
1.  committee service or professional organizations;
2.  computer training and software presentations;
3.  motivation, psychology, or sales training courses;
4.  securities, other than variable annuities; and
5.  any program not in accordance with this rule.
G.  Standards for Continuing Education Programs.  In

order to qualify for credit, the following standards must be
met by all continuing education programs:

1.  Program Development.  The program must have
significant intellectual or practical content to enhance and
improve the insurance knowledge and professional
competence of participants, and the program must be
developed by persons who are qualified in the subject matter
and instructional design.  The program content must be up to
date.

2.  Program Presentations.  Instructors must be qualified,
both with respect to program content and teaching methods.
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Instructors will be considered qualified if, through formal
training or experience, they have obtained sufficient
knowledge to instruct the course competently.  The number of
participants and physical facilities must be consistent with the
teaching method specified.  All programs must include some
means for evaluating quality.

3.  Statutory Requirements.  Continuing education
programs must be in compliance with the Americans With
Disabilities Act to enable licensees with a physical or mental
disability to complete continuing education requirements.

R590-142-6.  Approved Programs of Study.
A.  An annual administrative assessment paid by the

providers shall be used to fund the expenses for processing
applications and auditing approved programs.

B.  A waiver of assessment for a nonprofit provider may
be considered by the Insurance Department for good cause
shown.  A request for a waiver of assessment by a nonprofit
provider may be submitted with the application for course
approval.

C.  A Provider Application, Exhibit A, and Course
Description form, Exhibit B, must be submitted for each
individual course being submitted for credit.

D.  Upon receipt of the material, the Insurance
Department will approve or deny the course or program as
qualifying for credit and indicate the number of hours that
will be awarded for approved subjects.  In cases of denial, the
Insurance Department will furnish a written explanation of
the reason for the action.

E.  Certification of a program may be effective until
substantial changes are made in the program, after which it
must be resubmitted to the Insurance Department for its
review and approval.

R590-142-7.  Controls and Reporting.
A.  Within 60 days of completion of a class, program or

course of study, the provider shall furnish Certification to the
Insurance Department of Completion of Course, Exhibit D,
and shall furnish to all attendees successfully completing the
course Certificate of Completion, Exhibit C.  The provider is
required to keep a copy of attendance rosters on file for a
period of at least two years.

B.  Biennially, on even numbered years, the licensee
shall submit the original of Exhibit C to the Insurance
Department along with a license renewal card and renewal
fees and continuing education certification fees.

C. An exempt applicant shall submit the original of the
Certificate of Exemption to the Insurance Department with a
license renewal card and renewal fees.  Proof supporting a
request for exemption shall be attached to the Certificate of
Exemption.  Once an exemption has been approved by the
Insurance Department no additional continuing education
filing or continuing education fees are required to be made by
the licensee for subsequent renewals.

D.  Biennially, on even numbered years, a nonresident
licensee who has complied with the continuing education
requirements in the individual's home state shall provide to
the Insurance Department a current letter of certification, not
dated over 90 days, along with a license renewal card and
renewal fees.  If the nonresident licensee's home state does
not have a continuing education requirement, the nonresident
licensee must comply with Utah's requirement.

R590-142-8.  Provider Loss of Certification.
A.  The certification of a program may be suspended by

the Insurance Department if it determines that:
1.  the program teaching method or program content no

longer meet the standards of this rule, or has been
significantly changed without notice to the Insurance

Department for its recertification; or
2.  an individual had completed the program in

accordance with the standards furnished for certification or
completion of the program, when in fact the individual has
not done so; or

3.  individuals who have satisfactorily completed the
program of study in accordance with the standards furnished
for certification or completion were not so certified by the
program or instructor; or

4.  the instructor or provider is not qualified as per the
standards of this rule, has had an insurance license revoked,
or lacks education or experience in the subject matter of the
proposed course; or

5.  there is other good cause why certification should be
suspended.

B.  Reinstatement of a suspended certification will be
made upon the furnishing of proof satisfactory to the
Insurance Department that the conditions responsible for the
suspension have been corrected.

R590-142-9.  Credit for Service as Lecturer, Discussion
Leader, or Speaker.

Approved instructors of continuing education courses
will receive twice the number of credit hours allocated by the
Insurance Department for courses they instruct.  Credit for
instruction of a course will be granted once for each course
instructed and not for successive presentations.

R590-142-10.  Penalties.
A.  A licensee who fails to complete the requirements of

this rule shall be subject to the penalties provided in Section
31A-23a-111.

B.  A provider who offers any education program or
material for credit that does not comport with the
requirements of this rule, or otherwise violates any provision
of this rule, shall be subject to the penalties provided in
Section 31A-2-308.

KEY:  insurance law
October 1, 1996 31A-23-206
Notice of Continuation January 26, 2007 31A-26-206
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R590.  Insurance, Administration.
R590-154.  Unfair Marketing Practices Rule.
R590-154-1.  Authority.

This rule is adopted pursuant to Subsection 31A-2-
201(3) in which the commissioner is empowered to adopt
rules to implement the provisions of the Utah Insurance Code
and Subsection 31A-23a-402(8), which provides that the
commissioner may find certain practices to be misleading,
deceptive, unfairly discriminatory, provide an unfair
inducement, or unreasonably restrain competition, and to
prohibit them by rule.

R590-154-2.  Purpose and Scope.
The purpose of this rule is to provide guidance to all

licensees regarding unfair marketing practices.

R590-154-3.  Definitions.
A.  "Agency" means
1.  A person other than an individual, including a sole

proprietorship by which a natural person does business under
an assumed name; and

2.  An insurance organization licensed or required to be
licensed under Section 31A-23a-301.

B.  "Barter" means the sale of an insurance or annuity
contract for anything of value other than cash or other
negotiable instruments.

C.  "Producer" means a person licensed or required to be
licensed under the laws of this state to sell, solicit, or
negotiate insurance.  With regards to the selling, soliciting, or
negotiating of an insurance product to an insurance customer
or an insured:

1.  "Producer for the insurer" means a producer who is
compensated directly or indirectly by an insurer for selling,
soliciting, or negotiating any product of that insurer.

2.  "Producer for the insured" means a producer who is
compensated directly and only by an insurance customer or
an insured and receives no compensation directly or indirectly
from an insurer for selling, soliciting, or negotiating any
product of that insurer to that insurance customer or insured.

R590-154-4.  Findings.
The commissioner finds that each of the practices

prohibited in this rule constitute misleading, deceptive or
unfairly discriminatory practices or provide an unfair
inducement or unreasonably restrain competition, except as
specifically allowed in this rule.

R590-154-5.  Producer, Limited Lines Producer or
Consultant Agency Name.

A.  An insurance producer, limited lines producer or
consultant agency licensed under the laws of this state shall
not use any name that is:

(1)  misleading or deceptive;
(2)  likely to be mistaken for another licensee already in

business; or
(3)  implies association or connection with any other

organization where actual bona fide association or connection
does not exist.

B.  A producer, limited line producer or consultant
agency licensee shall comply with either of the following:

1.  The agency shall include words such as "insurance
agency" or "insurance consultant" or other similar words in
the agency's name.

(a)  Other similar words such as "insurance services",
"insurance benefits", "insurance counselors", or "insurance
advisors" may also be used.

(b)  "Insurance consulting," "insurance consultants" or
similar words shall only be used if the agency is licensed as a
consultant.

2.  The agency shall state that the licensee is an
insurance agency in any letterhead, business cards,
advertising, slogan, emblem, or other promotional material
used or distributed by the agency in the State of Utah.

R590-154-6.  Individual Licensee Name.
A.  An individual shall be licensed using the individual's

full legal name - first name or initial, middle name or initial,
last name, suffix, jr/sr/II/III/etc.

B.  An individual may file with the department a
preferred name or nickname to use in combination with the
individual's full legal name.

R590-154-7.  Sale, Solicitation, or Negotiation of
Insurance.

A.  An individual licensee and a producer, limited line
producer or consultant agency licensee shall not mislead or
deceive a person or organization through oral contact or
through any letterhead, business cards, advertising, slogan,
emblem, or other promotional material used or distributed in
Utah by:

1.  failing to disclose that the licensee is an individual
insurance licensee or a producer, limited line producer or
consultant agency licensee in every oral or written contact; or

2.  using or implying license classifications not held by
the individual licensee or natural persons designated to the
producer, limited line producer or consultant agency licensee;
or

3.  using a name other than the exact name appearing on
the producer, limited line producer or consultant agency
license; or

4.  using a name other than the individual licensee's full
legal name exactly as filed with the department; or

5.  using an individual's preferred name or nickname
when the preferred name or nickname has not been filed with
the department; and

B.  the use of an initial letter, rather than the full first or
middle name is not a violation of this section.

C.  An individual may only use the name of a producer,
limited line producer or consultant agency that has its own
separate agency license if the individual licensee is
designated to act under that agency's license.

D.  An individual may not sell, solicit, or negotiate
insurance as a producer, limited line producer or consultant
agency unless the individual has a separate producer, limited
line producer or consultant agency license and the individual
is designated to act under the agency's license.

R590-154-8.  Claiming or Representing Department
Approval.

A.  A licensee may not represent, either directly or
indirectly, that the department, the insurance commissioner,
or any employee of the department, has approved, reviewed,
endorsed, or in any way favorably passed upon any marketing
program, insurance product, insurance company, practice or
act.

B.  A licensee may report the fact of the filing of any
form, financial report, or other document with the
department, or of licensure, examination or other action
involving the department, or the commissioner but may not
misrepresent their effect or import.

R590-154-9.  Bartering for Insurance.
Any licensee bartering for the sale of insurance or an

annuity contract shall fully document the receipt of goods,
services or other thing of value, establishing the value of the
thing received and how the value was established, from
whom received, the date received, and the premium cost of
the insurance or annuity contract bartered for, and shall retain
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said documentation for three years following the expiration of
the policy period or bartering transaction, whichever is
longer.  Any licensee bartering for the sale of an insurance or
annuity contract shall disclose at the time of application to the
insurer said bartering arrangement.

R590-154-10.  Prohibited Insurance Sales Tie-Ins.
Multi-level marketing programs, investment programs,

memberships, or other similar programs, designed or
represented to produce or provide funds to pay all or any part
of the cost of insurance constitutes an illegal inducement.
This does not preclude the provision of insurance through a
bona fide employee benefits program.

R590-154-11.  Inducements, Gifts and Merchandise Given
in Connection With Solicitation or Sale of Insurance.

A.  A licensee may not give or offer to give any prizes,
goods, wares, merchandise or item of value as an inducement
to enter into any insurance or annuity contract or as an
inducement to receive a quote, submit an application or in
connection with any other solicitation for the sale of an
insurance or annuity contract.  However, anything with an
acquisition cost of $3.00 or less shall not be considered an
inducement.

B.  Subsection A of this section does not prohibit the
giving of promotional gifts or merchandise that is generally
available to the public and not given in a manner to constitute
an inducement to receive a quote or other solicitation or to
purchase any insurance or annuity contract, nor does it
prohibit insurers from providing sales incentives to producers.

C.  This section does not prohibit the usual kinds of
social courtesies as long as they are not related to a particular
transaction as stated in Subsection 31A-23a-402(2)(a).  If the
receiving of the social courtesy is dependent on obtaining a
quote, submitting an application or purchasing a policy or
contract, it is related to a particular transaction.

D.  This section does not apply to title insurers or
producers. Rule R590-153 is the applicable rule for the
marketing of title insurance.

R590-154-12.  Commission Contributions.
A licensee shall not give or offer to give a premium

reduction by means of commission contribution back to the
insurer for any purpose, including competition, unless the
reduction is for expense savings and is justified by a
reasonable standard and with reasonable accuracy.  The
insurer's underwriting files must document the savings in
order to enable the commissioner to verify compliance.  This
documentation must demonstrate legitimate expense savings
realized by the insurer and its producer.

R590-154-13.  Prohibited Financing Arrangements.
A licensee may not obtain or arrange for third party

financing of premium without the knowledge and consent of
the insured.

R590-154-14.  Acting as An Individual or Agency Licensee
in Other Jurisdictions.

An individual or agency licensee licensed in the State of
Utah under a resident license, may not sell, solicit, or
negotiate insurance in another jurisdiction unless licensed or
permitted by law to do so in that jurisdiction.

R590-154-15.  Use of Comparative Information.
A.  Every insurer marketing insurance in the State of

Utah shall establish written marketing procedures to assure
that any comparison of insurance contracts, annuities or
insurance companies by its producers will be fair and
accurate.

B.  A licensee may not use any published rating
information regarding an insurer in connection with the
marketing of any insurance contract or annuity unless that
person also provides at the same time an explanation of what
the rating means as defined by the rating service.

R590-154-16.  Disclosure of Insurer in Group Insurance.
Every certificate of insurance or booklet describing

coverage of a group insurance policy shall prominently state
on the cover of the certificate or booklet the name of the
actual insurer.

R590-154-17.  Enforcement Date.
The commissioner will begin enforcing the revised

provisions of this rule 45 days from the rule's effective date.

R590-154-18.  Severability.
If any provision of this rule or the application thereof to

any person or circumstance is for any reason held to be
invalid, the remainder of the rule and the application of such
provision to other persons or circumstance shall not be
affected thereby.

KEY:  insurance
August 7, 2002 31A-2-201
Notice of Continuation April 9, 203018A-23-302]31A-23a-402
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R590.  Insurance, Administration.
R590-155.  Utah Life and Health Insurance Guaranty
Association Summary Document.
R590-155-1.  Authority.

This rule is promulgated pursuant to:
(1)  Subsection 31A-2-201(3)(a), in which the

commissioner is empowered to administer and enforce this
title and to make rules to implement the provisions of this
title; and

(2)  Subsection 31A-28-119, to provide guidelines for
the Utah Life and Health Insurance Guaranty Association
summary and disclaimer document.

R590-155-2.  Purpose and Scope.
1.  The purpose of this rule is to specify the form and

content of the summary and disclaimer document for insurers
to disclose to policy or contract holders the extent that
contractual guarantees are not covered or have limited
coverage by the Utah Life and Health Insurance Guaranty
Association as required by Section 31A-28-119.

2.  The rule shall apply to all insurance transactions in
this state involving life and health insurance policies and
annuity contracts as specified in Subsection 31A-28-103(2).

R590-155-3.  Rule.
1.  An insurer authorized to do business in this state,

which is subject to the Utah Life and Health Insurance
Guaranty Association Act, shall disclose to its policy or
contract holders that its contractual guarantees may not be
covered by the Utah Life and Health Insurance Guaranty
Association.

2.  For the purpose of this rule, the term "policy or
contract holders" shall also mean insureds or certificate
holders of group policies.

3.  Disclosure shall be made in writing using the text in
the attachment to this Rule.

4.  Disclosure shall be given before or at the time of
delivery of the policy, contract, or certificate.  The summary
and disclaimer document shall also be available upon request
by a policy or contract holder.

5.  Each insurer shall submit a copy of the summary and
disclaimer document to the commissioner for approval.

R590-155-4.  Enforcement Date.
The commissioner will begin enforcing this rule 45 days

from the effective date of this rule.

R590-155-5.  Penalties.
A person found to be in violation of this rule shall be

subject to penalties as provided under Section 31A-2-308.

R590-155-6.  Severability.
If any provision or clause of this rule or the application

of it to any person is for any reason held to be invalid, the
remainder of the rule and the application of any provisions to
other persons or circumstances shall not be affected.

KEY:  insurance
June 21, 2010 31A-2-201
Notice of Continuation December 17, 2007 31A-28-119
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R590.  Insurance, Administration.
R590-206.  Privacy of Consumer Financial and Health
Information Rule.
R590-206-1.  Authority.

This rule is promulgated pursuant to Subsections 31A-2-
202(1), 31A-2-201(2) and 31A-2-201(3)(a) in which the
commissioner is empowered to administer and enforce Title
31A, to perform duties imposed by Title 31A and to make
administrative rules to implement the provisions of Title 31A.
Furthermore, Title V, Section 505 (15 United States Code
(U.S.C.) 6805)) empowers the Utah Insurance Commissioner
to enforce Subtitle A of Title V of the Gramm-Leach-Bliley
Act of 1999(15 U.S.C. 6801 through 6820).  Title V, Section
505 (15 U.S.C. 6805(b)(2)) authorizes the commissioner to
issue rules to implement the requirements of Title V, Section
501(b)of the federal act.  The commissioner is also authorized
under Subsection 31A-23a-417(3) to adopt rules
implementing the requirements of Title V, Section 501(b) of
the federal act.

R590-206-2.  Purpose and Scope.
(1)  Purpose. This rule governs the treatment of

nonpublic personal health information and nonpublic personal
financial information about individuals by all licensees of the
Utah Insurance Department. This rule:

(a)  Requires a licensee to provide notice to individuals
about its privacy policies and practices;

(b)  Describes the conditions under which a licensee may
disclose nonpublic personal health information and nonpublic
personal financial information about individuals to affiliates
and nonaffiliated third parties; and

(c)  Provides methods for individuals to prevent a
licensee from disclosing that information.

(2)  Scope. This rule applies to:
(a)  Nonpublic personal financial information about

individuals who obtain or are claimants or beneficiaries of
products or services primarily for personal, family or
household purposes from licensees.  This rule does not apply
to information about companies or about individuals who
obtain products or services for business, commercial or
agricultural purposes; and

(b)  All nonpublic personal health information.
(3)  Compliance.  A licensee domiciled in this state that

is in compliance with this rule in a state that has not enacted
laws or rules that meet the requirements of Title V of the
Gramm-Leach-Bliley Act (PL 102-106) may nonetheless be
deemed to be in compliance with Title V of the Gramm-
Leach-Bliley Act in such other state.

(4) This rule does not apply to a financial institution,
securities broker or dealer, or a credit union that engages in
activities or functions that do not require a license from the
Utah insurance commissioner.

R590-206-3.  Rule of Construction.
The examples in this rule and the sample clauses in

Appendix A are not exclusive. Appendix A - Sample Clauses,
of the Model Rule entitled, "Privacy of Consumer Financial
and Health Information Regulation," adopted September 26,
2000, by the National Association of Insurance
Commissioners, is incorporated by reference and available for
inspection at the Department of Insurance and the Department
of Administrative Rules.  Compliance with an example or use
of a sample clause, to the extent applicable, constitutes
compliance with this rule.

R590-206-4.  Definitions.
As used in this rule, unless the context requires

otherwise:
(1)  "Affiliate" means any company that controls, is

controlled by or is under common control with another
company.

(2)(a)  "Clear and conspicuous" means that a notice is
reasonably understandable and designed to call attention to
the nature and significance of the information in the notice.

(b)  Examples.
(i)  Reasonably understandable. A licensee makes its

notice reasonably understandable if it:
(A)  Presents the information in the notice in clear,

concise sentences, paragraphs, and sections;
(B)  Uses short explanatory sentences or bullet lists

whenever possible;
(C)  Uses definite, concrete, everyday words and active

voice whenever possible;
(D)  Avoids multiple negatives;
(E)  Avoids legal and highly technical business

terminology whenever possible; and
(F)  Avoids explanations that are imprecise and readily

subject to different interpretations.
(ii)  Designed to call attention. A licensee designs its

notice to call attention to the nature and significance of the
information in it if the licensee:

(A)  Uses a plain-language heading to call attention to
the notice;

(B)  Uses a typeface and type size that are easy to read;
(C)  Provides wide margins and ample line spacing;
(D)  Uses boldface or italics for key words; and
(E)  In a form that combines the licensee's notice with

other information, uses distinctive type size, style, and
graphic devices, such as shading or sidebars.

(iii)  Notices on web sites. If a licensee provides a notice
on a web page, the licensee designs its notice to call attention
to the nature and significance of the information in it if the
licensee uses text or visual cues to encourage scrolling down
the page if necessary to view the entire notice and ensures
that other elements on the web site (such as text, graphics,
hyperlinks or sound) do not distract attention from the notice,
and the licensee either:

(A)  Places the notice on a screen that consumers
frequently access, such as a page on which transactions are
conducted; or

(B)  Places a link on a screen that consumers frequently
access, such as a page on which transactions are conducted,
that connects directly to the notice and is labeled
appropriately to convey the importance, nature and relevance
of the notice.

(3)  "Collect" means to obtain information that the
licensee organizes or can retrieve by the name of an
individual or by identifying number, symbol or other
identifying particular assigned to the individual, irrespective
of the source of the underlying information.

(4)  "Commissioner" means the Utah insurance
commissioner.

(5)  "Company" means a corporation, limited liability
company, business trust, general or limited partnership,
association, sole proprietorship or similar organization.

(6)(a)  "Consumer" means an individual who seeks to
obtain, obtains or has obtained an insurance product or
service, from a licensee that is to be used primarily for
personal, family or household purposes, and about whom the
licensee has nonpublic personal information, directly or
through a legal representative.

(b)  Examples.
(i)  An individual who provides nonpublic personal

information to a licensee in connection with obtaining or
seeking to obtain financial, investment or economic advisory
services relating to an insurance product or service is a
consumer regardless of whether the licensee establishes an
ongoing advisory relationship.
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(ii)  An applicant for insurance prior to the inception of
insurance coverage is a licensee's consumer.

(iii)  An individual who is a consumer of another
financial institution is not a licensee's consumer solely
because the licensee is acting as agent for, or provides
processing or other services to, that financial institution.

(iv)  An individual is a licensee's consumer if:
(A)(I)  the individual is a beneficiary of a life insurance

policy underwritten by the licensee;
(II)  the individual is a claimant under an insurance

policy issued by the licensee;
(III)  the individual is an insured or an annuitant under

an insurance policy or an annuity, respectively, issued by the
licensee; or

(IV)  the individual is a mortgagor of a mortgage
covered under a mortgage insurance policy; and

(B)  the licensee discloses nonpublic personal financial
information about the individual to a nonaffiliated third party
other than as permitted under Sections 14, 15 and 16 of this
rule.

(v)  Provided that the licensee provides the initial, annual
and revised notices under Sections 5, 6 and 9 of this rule to
the plan sponsor, group or blanket insurance policyholder or
group annuity contractholder, workers' compensation plan
policyholder, and further provided that the licensee does not
disclose to a nonaffiliated third party nonpublic personal
financial information about such an individual other than as
permitted under Sections 14, 15 and 16 of this rule, an
individual is not the consumer of the licensee solely because
he or she is:

(A)  A participant or a beneficiary of an employee
benefit plan that the licensee administers or sponsors or for
which the licensee acts as a trustee, insurer or fiduciary;

(B)  Covered under a group or blanket insurance policy
or group annuity contract issued by the licensee; or

(C)  A beneficiary in a workers' compensation plan.
(vi)(A)  The individuals described in Subsection R590-

206- 4.(6)(b)(v)(A) through (C) of this Paragraph are
consumers of a licensee if the licensee does not meet all the
conditions of Subsection R590-206-4.(6)(b)(v).

(B)  In no event shall the individuals, solely by virtue of
the status described in Subsection R590-206-4.(6)(b)(v)(A)
through (C) above, be deemed to be customers for purposes of
this rule.

(vii)  An individual is not a licensee's consumer solely
because he or she is a beneficiary of a trust for which the
licensee is a trustee.

(viii)  An individual is not a licensee's consumer solely
because he or she has designated the licensee as trustee for a
trust.

(7)  "Consumer reporting agency" has the same meaning
as in Section 603(f) of the federal Fair Credit Reporting Act
(15 U.S.C. 1681a(f)).

(8)  "Control" means:
(a)  Ownership, control or power to vote 25% or more of

the outstanding shares of any class of voting security of the
company, directly or indirectly, or acting through one or more
other persons;

(b)  Control in any manner over the election of a
majority of the directors, trustees or general partners, or
individuals exercising similar functions, of the company; or

(c)  The power to exercise, directly or indirectly, a
controlling influence over the management or policies of the
company, as the commissioner determines.

(9)  "Customer" means a consumer who has a customer
relationship with a licensee.

(10)(a)  "Customer relationship" means a continuing
relationship between a consumer and a licensee under which
the licensee provides one or more insurance products or

services to the consumer that are to be used primarily for
personal, family or household purposes.

(b)  Examples.
(i)  A consumer has a continuing relationship with a

licensee if:
(A) The consumer is a current policyholder of an

insurance product issued by or through the licensee; or
(B) The consumer obtains financial, investment or

economic advisory services relating to an insurance product
or service from the licensee for a fee.

(ii)  A consumer does not have a continuing relationship
with a licensee if:

(A)  The consumer applies for insurance but does not
purchase the insurance;

(B)  The licensee sells the consumer airline travel
insurance in an isolated transaction;

(C)  The individual is no longer a current policyholder of
an insurance product or no longer obtains insurance services
with or through the licensee;

(D)  The consumer is a beneficiary or a claimant under a
policy and has submitted a claim under that policy;

(E)  The customer's policy is lapsed, expired, or
otherwise inactive or dormant under the licensee's business
practices, and the licensee has not communicated with the
customer about the relationship for a period of 12 consecutive
months, other than annual privacy notices, material required
by law or rule, communication at the direction of a state or
federal authority, or promotional materials;

(F)  The individual is an insured or an annuitant under an
insurance policy or annuity, respectively, but is not the
policyholder or owner of the insurance policy or annuity; or

(G)  For the purposes of this rule, the individual's last
known address according to the licensee's records is deemed
invalid.  An address of record is deemed invalid if mail sent
to that address by the licensee has been returned by the postal
authorities as undeliverable and if subsequent attempts by the
licensee to obtain a current valid address for the individual
have been unsuccessful.

(11)(a)  "Financial institution" means any institution the
business of which is engaging in activities that are financial
in nature or incidental to such financial activities as described
in Section 4(k) of the Bank Holding Company Act of 1956
(12 U.S.C. 1843(k)).

(b)  Financial institution does not include:
(i)  Any person or entity with respect to any financial

activity that is subject to the jurisdiction of the Commodity
Futures Trading Commission under the Commodity
Exchange Act (7 U.S.C. 1 et seq.);

(ii)  The Federal Agricultural Mortgage Corporation or
any entity charged and operating under the Farm Credit Act
of 1971 (12 U.S.C. 2001 et seq.); or

(iii)  Institutions chartered by Congress specifically to
engage in securitizations, secondary market sales (including
sales of servicing rights) or similar transactions related to a
transaction of a consumer, as long as the institutions do not
sell or transfer nonpublic personal information to a
nonaffiliated third party.

(12)(a)  "Financial product or service" means any
product or service that a financial holding company could
offer by engaging in an activity that is financial in nature or
incidental to such a financial activity under Section (4)(k) of
the Bank Holding Company Act of 1956 (12 U.S.C. 1843(k)).

(b)  Financial service includes a financial institution's
evaluation or brokerage of information that the financial
institution collects in connection with a request or an
application from a consumer for a financial product or
service.

(13)  "Health care" means:
(a)  Preventive, diagnostic, therapeutic, rehabilitative,
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maintenance or palliative care, services, procedures, tests or
counseling that:

(i)  Relates to the physical, mental or behavioral
condition of an individual; or

(ii)  Affects the structure or function of the human body
or any part of the human body, including the banking of
blood, sperm, organs or any other tissue; or

(b)  Prescribing, dispensing or furnishing to an individual
drugs or biologicals, or medical devices or health care
equipment and supplies.

(14)  "Health care provider" means a physician or other
health care practitioner licensed, accredited or certified to
perform specified health services consistent with state law, or
a health care facility.

(15)  "Health information" means any information or
data except age or gender, whether oral or recorded in any
form or medium, created by or derived from a health care
provider or the consumer that relates to:

(a)  The past, present or future physical, mental or
behavioral health or condition of an individual;

(b)  The provision of health care to an individual; or
(c)  Payment for the provision of health care to an

individual.
(16)(a)  "Insurance product or service" means any

product or service that is offered by a licensee pursuant to the
insurance laws of this state.

(b)  Insurance service includes a licensee's evaluation,
brokerage or distribution of information that the licensee
collects in connection with a request or an application from a
consumer for a insurance product or service.

(17)(a)  "Licensee" means all licensed insurers,
producers and other persons licensed or required to be
licensed, or authorized or required to be authorized, or
registered or required to be registered pursuant to the
insurance laws of this state.

(b)  A licensee is not subject to the notice and opt out
requirements for nonpublic personal financial information set
forth in Sections 1 through 17 of this rule if the licensee is an
employee, agent or other representative of another licensee,
"the principal," and:

(i)  The principal otherwise complies with, and provides
the notices required by, the provisions of this rule; and

(ii) The licensee does not disclose any non-public
personal financial information or a consumer or customer to
any person other than the principal from or through which
such consumer or customer seeks to obtain, or has obtained, a
product or service or its affiliates in a manner permitted by
this rule.

(c)(i)  Subject to Subsection R590-206-4.(17)(b)(ii),
"licensee" shall also include an unauthorized insurer that
accepts business placed through a licensed surplus lines
broker in this state, but only in regard to the surplus lines
placements placed pursuant to Section 31A-15-103 of this
state's laws.

(ii)  A surplus lines broker or surplus lines insurer shall
be deemed to be in compliance with the notice and opt out
requirements for nonpublic personal financial information set
forth in Sections 1 through 17 of this rule provided:

(A)  The broker or insurer does not disclose nonpublic
personal financial information of a consumer or a customer to
nonaffiliated third parties for any purpose, including joint
servicing or marketing under Section 14 of this rule, except as
permitted by Section 15 or 16 of this rule; and

(B)  The broker or insurer delivers a notice to the
consumer at the time a customer relationship is established on
which the following is printed in 16-point type:

PRIVACY NOTICE
"NEITHER THE U.S. BROKERS THAT HANDLED

THIS INSURANCE NOR THE INSURERS THAT HAVE

UNDERWRITTEN THIS INSURANCE WILL DISCLOSE
NONPUBLIC PERSONAL FINANCIAL INFORMATION
CONCERNING THE BUYER TO NONAFFILIATES OF
THE BROKERS OR INSURERS EXCEPT AS PERMITTED
BY LAW.

(18)(a)  "Nonaffiliated third party" means any person
except:

(i)  A licensee's affiliate; or
(ii)  A person employed jointly by a licensee and any

company that is not the licensee's affiliate (but nonaffiliated
third party includes the other company that jointly employs
the person).

(b)  Nonaffiliated third party includes any company that
is an affiliate solely by virtue of the direct or indirect
ownership or control of the company by the licensee or its
affiliate in conducting merchant banking or investment
banking activities of the type described in Subsection R590-
206-4.(k)(4)(H) or insurance company investment activities
of the type described in Section 4(k)(4)(I) of the federal Bank
Holding Company Act (12 U.S.C. 1843(k)(4)(H) and (I)).

(19)  "Nonpublic personal information" means nonpublic
personal financial information and nonpublic personal health
information.

(20)(a)  "Nonpublic personal financial information"
means:

(i)  Personally identifiable financial information; and
(ii)  Any list, description or other grouping of

consumers, and publicly available information pertaining to
them, that is derived using any personally identifiable
financial information that is not publicly available.

(b)  Nonpublic personal financial information does not
include:

(i)  Health information;
(ii)  Publicly available information, except as included

on a list described in Subsection R590-206-4.(20)(a)(ii); or
(iii)  Any list, description or other grouping of

consumers, and publicly available information pertaining to
them, that is derived without using any personally identifiable
financial information that is not publicly available.

(c)  Examples of lists.
(i)  Nonpublic personal financial information includes

any list of individuals' names and street addresses that is
derived in whole or in part using personally identifiable
financial information that is not publicly available, such as
account numbers.

(ii)  Nonpublic personal financial information does not
include any list of individuals' names and addresses that
contains only publicly available information, is not derived in
whole or in part using personally identifiable financial
information that is not publicly available, and is not disclosed
in a manner that indicates that any of the individuals on the
list is a consumer of a financial institution.

(21)  "Nonpublic personal health information" means
health information:

(a)  That identifies an individual who is the subject of
the information; or

(b)  With respect to which there is a reasonable basis to
believe that the information could be used to identify an
individual.

(22)(a)  "Personally identifiable financial information"
means any information:

(i)  A consumer provides to a licensee to obtain an
insurance product or service from the licensee;

(ii)  About a consumer resulting from a transaction
involving an insurance product or service between a licensee
and a consumer; or

(iii)  The licensee otherwise obtains about a consumer in
connection with providing an insurance product or service to
that consumer.
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(b)  Examples.
(i)  Information included. Personally identifiable

financial information includes:
(A)  Information a consumer provides to a licensee on an

application to obtain an insurance product or service;
(B)  Account balance information and payment history;
(C)  The fact that an individual is or has been one of the

licensee's customers or has obtained an insurance product or
service from the licensee;

(D)  Any information about the licensee's consumer if it
is disclosed in a manner that indicates that the individual is or
has been the licensee's consumer;

(E)  Any information that a consumer provides to a
licensee or that the licensee or its agent otherwise obtains in
connection with collecting on a loan or servicing a loan;

(F)  Any information the licensee collects through an
Internet cookie, an information-collecting device from a web
server; and

(G)  Information from a consumer report.
(ii)  Information not included. Personally identifiable

financial information does not include:
(A)  Health information;
(B)  A list of names and addresses of customers of an

entity that is not a financial institution; and
(C)  Information that does not identify a consumer, such

as aggregate information or blind data that does not contain
personal identifiers such as account numbers, names or
addresses.

(23)(a)  "Publicly available information" means any
information that a licensee has a reasonable basis to believe is
lawfully made available to the general public from:

(i)  Federal, state or local government records;
(ii)  Widely distributed media; or
(iii)  Disclosures to the general public that are required to

be made by federal, state or local law.
(b)  Reasonable basis. A licensee has a reasonable basis

to believe that information is lawfully made available to the
general public if the licensee has taken steps to determine:

(i)  That the information is of the type that is available to
the general public; and

(ii)  Whether an individual can direct that the
information not be made available to the general public and,
if so, that the licensee's consumer has not done so.

(c)  Examples.
(i)  Government records. Publicly available information

in government records includes information in government
real estate records and security interest filings.

(ii)  Widely distributed media. Publicly available
information from widely distributed media includes
information from a telephone book, a television or radio
program, a newspaper or a web site that is available to the
general public on an unrestricted basis. A web site is not
restricted merely because an Internet service provider or a site
operator requires a fee or a password, so long as access is
available to the general public.

(iii)  Reasonable basis.
(A)  A licensee has a reasonable basis to believe that

mortgage information is lawfully made available to the
general public if the licensee has determined that the
information is of the type included on the public record in the
jurisdiction where the mortgage would be recorded.

(B)  A licensee has a reasonable basis to believe that an
individual's telephone number is lawfully made available to
the general public if the licensee has located the telephone
number in the telephone book or the consumer has informed
you that the telephone number is not unlisted.

R590-206-5.  Initial Privacy Notice to Consumers
Required.

(1)  Initial notice requirement.  A licensee shall provide
a clear and conspicuous notice that accurately reflects its
privacy policies and practices to:

(a)  Customer.  An individual who becomes the
licensee's customer, not later than when the licensee
establishes a customer relationship, except as provided in
Subsection R590-206-5.(5) of this section; and

(b)  Consumer.  A consumer, before the licensee
discloses any nonpublic personal financial information about
the consumer to any nonaffiliated third party, if the licensee
makes a disclosure other than as authorized by Sections 15
and 16.

(2)  When initial notice to a consumer is not required.  A
licensee is not required to provide an initial notice to a
consumer under Subsection R590-206-5.(1)(b) of this section
if:

(a)  The licensee does not disclose any nonpublic
personal financial information about the consumer to any
nonaffiliated third party, other than as authorized by Sections
15 and 16, and the licensee does not have a customer
relationship with the consumer; or

(b)  A notice has been provided by an affiliated licensee,
as long as the notice clearly identifies all licensees to whom
the notice applies and is accurate with respect to the licensee
and the other institutions.

(3)  When the licensee establishes a customer
relationship.

(a)  General rule.  A licensee establishes a customer
relationship at the time the licensee and the consumer enter
into a continuing relationship.

(b)  Examples of establishing customer relationship. A
licensee establishes a customer relationship when the
consumer:

(i)  Becomes a policyholder of a licensee that is an
insurer when the insurer delivers an insurance policy or
contract to the consumer, or in the case of a licensee that is an
insurance producer or insurance broker, obtains insurance
through that licensee; or

(ii)  Agrees to obtain financial, economic or investment
advisory services relating to insurance products or services
for a fee from the licensee.

(4)  Existing customers.  When an existing customer
obtains a new insurance product or service from a licensee
that is to be used primarily for personal, family or household
purposes, the licensee satisfies the initial notice requirements
of Subsection R590-206-5.(1) of this section as follows:

(a)  The licensee may provide a revised policy notice,
under Section 9, that covers the customer's new insurance
product or service; or

(b)  If the initial, revised or annual notice that the
licensee most recently provided to that customer was accurate
with respect to the new insurance product or service, the
licensee does not need to provide a new privacy notice under
Subsection R590-206-5.(1) of this section.

(5)  Exceptions to allow subsequent delivery of notice.
(a)  A licensee may provide the initial notice required by

Subsection R590-206-5.(1)(a) of this section within a
reasonable time after the licensee establishes a customer
relationship if:

(i)  Establishing the customer relationship is not at the
customer's election; or

(ii)  Providing notice not later than when the licensee
establishes a customer relationship would substantially delay
the customer's transaction and the customer agrees to receive
the notice at a later time.

(b)  Examples of exceptions.
(i)  Not at customer's election. Establishing a customer

relationship is not at the customer's election if a licensee
acquires or is assigned a customer's policy from another
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financial institution or residual market mechanism and the
customer does not have a choice about the licensee's
acquisition or assignment.

(ii)  Substantial delay of customer's transaction.
Providing notice not later than when a licensee establishes a
customer relationship would substantially delay the
customer's transaction when the licensee and the individual
agree over the telephone to enter into a customer relationship
involving prompt delivery of the insurance product or service.

(iii)  No substantial delay of customer's transaction.
Providing notice not later than when a licensee establishes a
customer relationship would not substantially delay the
customer's transaction when the relationship is initiated in
person at the licensee's office or through other means by
which the customer may view the notice, such as on a web
site.

(6)  Delivery.  When a licensee is required to deliver an
initial privacy notice by this section, the licensee shall deliver
it according to Section 10.  If the licensee uses a short-form
initial notice for non-customers according to Subsection
R590-206-7.(4) the licensee may deliver its privacy notice
according to Subsection R590-206-7.(4)(c).

R590-206-6.  Annual Privacy Notice to Customers
Required.

(1)(a)  General rule.  A licensee shall provide a clear and
conspicuous notice to customers that accurately reflects its
privacy policies and practices not less than annually during
the continuation of the customer relationship.  Annually
means at least once in any period of 12 consecutive months
during which that relationship exists.  A licensee may define
the 12 consecutive month period, but the licensee shall apply
it to the customer on a consistent basis.

(b)  Example.  A licensee provides a notice annually if it
defines the 12 consecutive month period as a calendar year
and provides the annual notice to the customer once in each
calendar year following the calendar year in which the
licensee provided the initial notice. For example, if a
customer opens an account on any day of year 1, the licensee
shall provide an annual notice to that customer by December
31 of year two.

(2)(a)  Termination of customer relationship.  A licensee
is not required to provide an annual notice to a former
customer.  A former customer is an individual with whom a
licensee no longer has a continuing relationship.

(b)  Examples.
(i)  A licensee no longer has a continuing relationship

with an individual if the individual no longer is a current
policyholder of an insurance product or no longer obtains
insurance services with or through the licensee.

(ii)  A licensee no longer has a continuing relationship
with an individual if the individual's policy is lapsed, expired
or otherwise inactive or dormant under the licensee's business
practices, and the licensee has not communicated with the
customer about the relationship for a period of twelve 12
consecutive months, other than to provide annual privacy
notices, material required by law or rule, or promotional
materials.

(iii)  For the purposes of this rule, a licensee no longer
has a continuing relationship with an individual if the
individual's last known address according to the licensee's
records is deemed invalid.  An address of record is deemed
invalid if mail sent to that address by the licensee has been
returned by the postal authorities as undeliverable and if
subsequent attempts by the licensee to obtain a current valid
address for the individual have been unsuccessful.

(iv)  A licensee no longer has a continuing relationship
with a customer in the case of providing real estate settlement
services, at the time the customer completes execution of all

documents related to the real estate closing, payment for
those services has been received, or the licensee has
completed all of its responsibilities with respect to the
settlement, including filing documents on the public record,
whichever is later.

(3)  Delivery.  When a licensee is required by this
section to deliver an annual privacy notice, the licensee shall
deliver it according to Section 10.

R590-206-7.  Information to be Included in Privacy
Notices.

(1)  General rule. The initial, annual and revised privacy
notices that a licensee provides under Sections 5, 6 and 9
shall include each of the following items of information, in
addition to any other information the licensee wishes to
provide, that applies to the licensee and to the consumers to
whom the licensee sends its privacy notice:

(a)  The categories of nonpublic personal financial
information that the licensee collects;

(b)  The categories of nonpublic personal financial
information that the licensee discloses;

(c)  The categories of affiliates and nonaffiliated third
parties to whom the licensee discloses nonpublic personal
financial information, other than those parties to whom the
licensee discloses information under Sections 15 and 16;

(d)  The categories of nonpublic personal financial
information about the licensee's former customers that the
licensee discloses and the categories of affiliates and
nonaffiliated third parties to whom the licensee discloses
nonpublic personal financial information about the licensee's
former customers, other than those parties to whom the
licensee discloses information under Sections 15 and 16;

(e)  If a licensee discloses nonpublic personal financial
information to a nonaffiliated third party under Section 14,
and no other exception in Sections 15 and 16 applies to that
disclosure, a separate description of the categories of
information the licensee discloses and the categories of third
parties with whom the licensee has contracted;

(f)  An explanation of the consumer's right under
Subsection R590-206-11.(1) to opt out of the disclosure of
nonpublic personal financial information to nonaffiliated third
parties, including the methods by which the consumer may
exercise that right at that time;

(g)  Any disclosures that the licensee makes under
Section 603(d)(2)(A)(iii) of the federal Fair Credit Reporting
Act (15 U.S.C. 1681a(d)(2)(A)(iii)) (that is, notices regarding
the ability to opt out of disclosures of information among
affiliates);

(h)  The licensee's policies and practices with respect to
protecting the confidentiality and security of nonpublic
personal financial information; and

(i)  Any disclosure that the licensee makes under
Subsection R590-206-7.(2).

(2)  Description of parties subject to exceptions. If a
licensee discloses nonpublic personal financial information as
authorized under Sections 15 and 16, the licensee is not
required to list those exceptions in the initial or annual
privacy notices required by Sections 5 and 6.  When
describing the categories of parties to whom disclosure is
made, the licensee is required to state only that it makes
disclosures to other affiliated or nonaffiliated third parties, as
applicable, as permitted by law.

(3)  Examples.
(a)  Categories of nonpublic personal financial

information that the licensee collects.  A licensee satisfies the
requirement to categorize the nonpublic personal financial
information it collects if the licensee categorizes it according
to the source of the information, as applicable:

(i)  Information from the consumer;
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(ii)  Information about the consumer's transactions with
the licensee or its affiliates;

(iii)  Information about the consumer's transactions with
nonaffiliated third parties; and

(iv)  Information from a consumer reporting agency.
(b)  Categories of nonpublic personal financial

information a licensee discloses.
(i)  A licensee satisfies the requirement to categorize

nonpublic personal financial information it discloses if the
licensee categorizes the information according to source, as
described in Subsection R590-206-7.(3)(a), as applicable, and
provides a few examples to illustrate the types of information
in each category. These might include:

(A)  Information from the consumer, including
application information, such as assets and income and
identifying information, such as name, address and social
security number;

(B)  Transaction information, such as information about
balances, payment history and parties to the transaction; and

(C)  Information from consumer reports, such as a
consumer's creditworthiness and credit history.

(ii)  A licensee does not adequately categorize the
information that it discloses if the licensee uses only general
terms, such as transaction information about the consumer.

(iii)  If a licensee reserves the right to disclose all of the
nonpublic personal financial information about consumers
that it collects, the licensee may simply state that fact without
describing the categories or examples of nonpublic personal
financial information that the licensee discloses.

(c)  Categories of affiliates and nonaffiliated third parties
to whom the licensee discloses.

(i)  A licensee satisfies the requirement to categorize the
affiliates and nonaffiliated third parties to which the licensee
discloses nonpublic personal financial information about
consumers if the licensee identifies the types of businesses in
which they engage.

(ii)  Types of businesses may be described by general
terms only if the licensee uses a few illustrative examples of
significant lines of business.  For example, a licensee may use
the term financial products or services if it includes
appropriate examples of significant lines of businesses, such
as life insurer, automobile insurer, consumer banking or
securities brokerage.

(iii)  A licensee also may categorize the affiliates and
nonaffiliated third parties to which it discloses nonpublic
personal financial information about consumers using more
detailed categories.

(d)  Disclosures under exception for service providers
and joint marketers.  If a licensee discloses nonpublic
personal financial information under the exception in Section
14 to a nonaffiliated third party to market products or services
that it offers alone or jointly with another financial institution,
the licensee satisfies the disclosure requirement of Subsection
R590-206-7.(1)(e) of this section if it:

(i)  Lists the categories of nonpublic personal financial
information it discloses, using the same categories and
examples the licensee used to meet the requirements of
Subsection R590-206-7.(1)(b) of this section, as applicable;
and

(ii)  States whether the third party is:
(A)  A service provider that performs marketing services

on the licensee's behalf or on behalf of the licensee and
another financial institution; or

(B)  A financial institution with whom the licensee has a
joint marketing agreement.

(e)  Simplified notices.  If a licensee does not disclose,
and does not wish to reserve the right to disclose, nonpublic
personal financial information about customers or former
customers to affiliates or nonaffiliated third parties except as

authorized under Sections 15 and 16, the licensee may simply
state that fact, in addition to the information it shall provide
under Subsections R590-206-7.(1)(a), 7.(1)(h), 7.(1)(i), and
7.(2).

(f)  Confidentiality and security.  A licensee describes its
policies and practices with respect to protecting the
confidentiality and security of nonpublic personal financial
information if it does both of the following:

(i)  Describes in general terms who is authorized to have
access to the information; and

(ii)  States whether the licensee has security practices
and procedures in place to ensure the confidentiality of the
information in accordance with the licensee's policy.  The
licensee is not required to describe technical information
about the safeguards it uses.

(4)  Short-form initial notice with opt out notice for non-
customers.

(a)  A licensee may satisfy the initial notice requirements
in Subsections R590-206-5.(1)(b) and Subsection R590-206-
8.(3) for a consumer who is not a customer by providing a
short-form initial notice at the same time as the licensee
delivers an opt out notice as required in Section 8.

(b)  A short-form initial notice shall:
(i)  Be clear and conspicuous;
(ii)  State that the licensee's privacy notice is available

upon request; and
(iii)  Explain a reasonable means by which the consumer

may obtain that notice.
(c)  The licensee shall deliver its short-form initial notice

according to Section 10.  The licensee is not required to
deliver its privacy notice with its short-form initial notice.
The licensee instead may simply provide the consumer a
reasonable means to obtain its privacy notice.  If a consumer
who receives the licensee's short-form notice requests the
licensee's privacy notice, the licensee shall deliver its privacy
notice according to Section 10.

(d)  Examples of obtaining privacy notice.  The licensee
provides a reasonable means by which a consumer may
obtain a copy of its privacy notice if the licensee:

(i)  Provides a toll-free telephone number that the
consumer may call to request the notice; or

(ii)  For a consumer who conducts business in person at
the licensee's office, maintains copies of the notice on hand
that the licensee provides to the consumer immediately upon
request.

(5)  Future disclosures.  The licensee's notice may
include:

(a)  Categories of nonpublic personal financial
information that the licensee reserves the right to disclose in
the future, but does not currently disclose; and

(b)  Categories of affiliates or nonaffiliated third parties
to whom the licensee reserves the right in the future to
disclose, but to whom the licensee does not currently
disclose, nonpublic personal financial information.

(6)  Sample clauses.  Sample clauses illustrating some of
the notice content required by this section are found in
Appendix A - Sample Clauses, of the Model Rule entitled,
"Privacy of Consumer Financial and Health Information
Regulation," adopted September 26, 2000, by the National
Association of Insurance Commissioners.  Appendix A is
incorporated by reference and available for inspection at the
Department of Insurance and the Department of
Administrative Rules.

R590-206-8.  Form of Opt Out Notice to Consumers and
Opt Out Methods.

(1)(a)  Form of opt out notice.  If a licensee is required to
provide an opt out notice under Subsection R590-206-11.(1),
it shall provide a clear and conspicuous notice to each of its
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consumers that accurately explains the right to opt out under
that section.  The notice shall state:

(i)  That the licensee discloses or reserves the right to
disclose nonpublic personal financial information about its
consumer to a nonaffiliated third party;

(ii)  That the consumer has the right to opt out of that
disclosure; and

(iii)  A reasonable means by which the consumer may
exercise the opt out right.

(b)  Examples.
(i)  Adequate opt out notice.  A licensee provides

adequate notice that the consumer can opt out of the
disclosure of nonpublic personal financial information to a
nonaffiliated third party if the licensee:

(A)  Identifies all of the categories of nonpublic personal
financial information that it discloses or reserves the right to
disclose, and all of the categories of nonaffiliated third parties
to which the licensee discloses the information, as described
in Subsections R590-206-7.(1)(b) and R590-206-7.(1)(c), and
states that the consumer can opt out of the disclosure of that
information; and

(B)  Identifies the insurance products or services that the
consumer obtains from the licensee, either singly or jointly, to
which the opt out direction would apply.

(ii)  Reasonable opt out means.  A licensee provides a
reasonable means to exercise an opt out right if it:

(A)  Designates check-off boxes in a prominent position
on the relevant forms with the opt out notice;

(B)  Includes a reply form together with the opt out
notice;

(C)  Provides an electronic means to opt out, such as a
form that can be sent via electronic mail or a process at the
licensee's web site, if the consumer agrees to the electronic
delivery of information; or

(D)  Provides a toll-free telephone number that
consumers may call to opt out.

(iii)  Unreasonable opt out means.  A licensee does not
provide a reasonable means of opting out if:

(A)  The only means of opting out is for the consumer to
write his or her own letter to exercise that opt out right; or

(B)  The only means of opting out as described in any
notice subsequent to the initial notice is to use a check-off
box that the licensee provided with the initial notice but did
not include with the subsequent notice.

(iv)  Specific opt out means.  A licensee may require
each consumer to opt out through a specific means, as long as
that means is reasonable for that consumer.

(2)  Same form as initial notice permitted.  A licensee
may provide the opt out notice together with or on the same
written or electronic form as the initial notice the licensee
provides in accordance with Section 5.

(3)  Initial notice required when opt out notice delivered
subsequent to initial notice.  If a licensee provides the opt out
notice later than required for the initial notice in accordance
with Section 5, the licensee shall also include a copy of the
initial notice with the opt out notice in writing or, if the
consumer agrees, electronically.

(4)  Joint relationships.
(a)  If two or more consumers jointly obtain an insurance

product or service from a licensee, the licensee may provide a
single opt out notice.  The licensee's opt out notice shall
explain how the licensee will treat an opt out direction by a
joint consumer, as explained in Subsection R590-206-8.(4)(e).

(b)  Any of the joint consumers may exercise the right to
opt out.  The licensee may either:

(i)  Treat an opt out direction by a joint consumer as
applying to all of the associated joint consumers; or

(ii)  Permit each joint consumer to opt out separately.
(c)  If a licensee permits each joint consumer to opt out

separately, the licensee shall permit one of the joint
consumers to opt out on behalf of all of the joint consumers.

(d)  A licensee may not require all joint consumers to opt
out before it implements any opt out direction.

(e)  Example. If John and Mary are both named
policyholders on a homeowner's insurance policy issued by a
licensee and the licensee sends policy statements to John's
address, the licensee may do any of the following, but it shall
explain in its opt out notice which opt out policy the licensee
will follow:

(i)  Send a single opt out notice to John's address, but the
licensee shall accept an opt out direction from either John or
Mary.

(ii)  Treat an opt out direction by either John or Mary as
applying to the entire policy.  If the licensee does so and John
opts out, the licensee may not require Mary to opt out as well
before implementing John's opt out direction.

(iii)  Permit John and Mary to make different opt out
directions.  If the licensee does so:

(A)  It shall permit John and Mary to opt out for each
other;

(B)  If both opt out, the licensee shall permit both of
them to notify it in a single response, such as on a form or
through a telephone call; and

(C)  If John opts out and Mary does not, the licensee
may only disclose nonpublic personal financial information
about Mary, but not about John and not about John and Mary
jointly.

(5)  Time to comply with opt out.  A licensee shall
comply with a consumer's opt out direction as soon as
reasonably practicable after the licensee receives it.

(6)  Continuing right to opt out.  A consumer may
exercise the right to opt out at any time.

(7)  Duration of consumer's opt out direction.
(a)  A consumer's direction to opt out under this section

is effective until the consumer revokes it in writing or, if the
consumer agrees, electronically.

(b)  When a customer relationship terminates, the
customer's opt out direction continues to apply to the
nonpublic personal financial information that the licensee
collected during or related to that relationship.  If the
individual subsequently establishes a new customer
relationship with the licensee, the opt out direction that
applied to the former relationship does not apply to the new
relationship.

(8)  Delivery.  When a licensee is required to deliver an
opt out notice by this section, the licensee shall deliver it
according to Section 10.

R590-206-9.  Revised Privacy Notices.
(1)  General rule.  Except as otherwise authorized in this

rule, a licensee shall not, directly or through an affiliate,
disclose any nonpublic personal financial information about a
consumer to a nonaffiliated third party other than as described
in the initial notice that the licensee provided to that
consumer under Section 5, unless:

(a)  The licensee has provided to the consumer a clear
and conspicuous revised notice that accurately describes its
policies and practices;

(b)  The licensee has provided to the consumer a new opt
out notice;

(c)  The licensee has given the consumer a reasonable
opportunity, before the licensee discloses the information to
the nonaffiliated third party, to opt out of the disclosure; and

(d)  The consumer does not opt out.
(2)  Examples.
(a)  Except as otherwise permitted by Sections 14, 15

and 16, a licensee shall provide a revised notice before it:
(i)  Discloses a new category of nonpublic personal
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financial information to any nonaffiliated third party;
(ii)  Discloses nonpublic personal financial information

to a new category of nonaffiliated third party; or
(iii)  Discloses nonpublic personal financial information

about a former customer to a nonaffiliated third party, if that
former customer has not had the opportunity to exercise an
opt out right regarding that disclosure.

(b)  A revised notice is not required if the licensee
discloses nonpublic personal financial information to a new
nonaffiliated third party that the licensee adequately described
in its prior notice.

(3)  Delivery.  When a licensee is required to deliver a
revised privacy notice by this section, the licensee shall
deliver it according to Section 10.

R590-206-10.  Delivery.
(1)  How to provide notices.  A licensee shall provide

any notices that this rule requires so that each consumer can
reasonably be expected to receive actual notice in writing or,
if the consumer agrees, electronically.

(2)(a)  Examples of reasonable expectation of actual
notice.  A licensee may reasonably expect that a consumer
will receive actual notice if the licensee:

(i)  Hand-delivers a printed copy of the notice to the
consumer;

(ii)  Mails a printed copy of the notice to the last known
address of the consumer separately, or in a policy, billing or
other written communication;

(iii)  For a consumer who conducts transactions
electronically, posts the notice on the electronic site and
requires the consumer to acknowledge receipt of the notice as
a necessary step to obtaining a particular insurance product or
service;

(iv)  For an isolated transaction with a consumer, such as
the licensee providing an insurance quote or selling the
consumer travel insurance, posts the notice and requires the
consumer to acknowledge receipt of the notice as a necessary
step to obtaining the particular insurance product or service.

(b)  Examples of unreasonable expectation of actual
notice.  A licensee may not, however, reasonably expect that
a consumer will receive actual notice of its privacy policies
and practices if it:

(i)  Only posts a sign in its office or generally publishes
advertisements of its privacy policies and practices; or

(ii)  Sends the notice via electronic mail to a consumer
who does not obtain an insurance product or service from the
licensee electronically.

(3)  Annual notices only.  A licensee may reasonably
expect that a customer will receive actual notice of the
licensee's annual privacy notice if:

(a)  The customer uses the licensee's web site to access
insurance products and services electronically and agrees to
receive notices at the web site and the licensee posts its
current privacy notice continuously in a clear and
conspicuous manner on the web site; or

(b)  The customer has requested that the licensee refrain
from sending any information regarding the customer
relationship, and the licensee's current privacy notice remains
available to the customer upon request.

(4)  Oral description of notice insufficient.  A licensee
may not provide any notice required by this rule solely by
orally explaining the notice, either in person or over the
telephone.

(5)  Retention or accessibility of notices for customers.
(a)  For customers only, a licensee shall provide the

initial notice required by Subsection R590-206-5.(1)(a), the
annual notice required by Subsection R590-206-6.(1), and the
revised notice required by Section 9 so that the customer can
retain them or obtain them later in writing or, if the customer

agrees, electronically.
(b)  Examples of retention or accessibility.  A licensee

provides a privacy notice to the customer so that the customer
can retain it or obtain it later if the licensee:

(i)  Hand-delivers a printed copy of the notice to the
customer;

(ii)  Mails a printed copy of the notice to the last known
address of the customer; or

(iii)  Makes its current privacy notice available on a web
site (or a link to another web site) for the customer who
obtains an insurance product or service electronically and
agrees to receive the notice at the web site.

(6)  Joint notice with other financial institutions.  A
licensee may provide a joint notice from the licensee and one
or more of its affiliates or other financial institutions, as
identified in the notice, as long as the notice is accurate with
respect to the licensee and the other institutions.  A licensee
also may provide a notice on behalf of another financial
institution.

(7)  Joint relationships.  If two or more consumers
jointly obtain an insurance product or service from a licensee,
the licensee may satisfy the initial, annual and revised notice
requirements of Subsections R590-206-5.(1), 6.(1) and 9.(1),
respectively, by providing one notice to those consumers
jointly.

R590-206-11.  Limits on Disclosure of Nonpublic Personal
Financial Information to Nonaffiliated Third Parties.

(1)(a)  Conditions for disclosure.  Except as otherwise
authorized in this rule, a licensee may not, directly or through
any affiliate, disclose any nonpublic personal financial
information about a consumer to a nonaffiliated third party
unless:

(i)  The licensee has provided to the consumer an initial
notice as required under Section 5;

(ii)  The licensee has provided to the consumer an opt
out notice as required in Section 8;

(iii)  The licensee has given the consumer a reasonable
opportunity, before it discloses the information to the
nonaffiliated third party, to opt out of the disclosure; and

(iv)  The consumer does not opt out.
(b)  Opt out definition.  Opt out means a direction by the

consumer that the licensee not disclose nonpublic personal
financial information about that consumer to a nonaffiliated
third party, other than as permitted by Sections 14, 15 and 16.

(c)  Examples of reasonable opportunity to opt out.  A
licensee provides a consumer with a reasonable opportunity
to opt out if:

(i)  By mail.  The licensee mails the notices required in
Subsection R590-206-11.(1)(a) to the consumer and allows
the consumer to opt out by mailing a form, calling a toll-free
telephone number or any other reasonable means within 30
days from the date the licensee mailed the notices.

(ii)  By electronic means.  A customer opens an on-line
account with a licensee and agrees to receive the notices
required in Subsection R590-206-11.(1)(a) electronically, and
the licensee allows the customer to opt out by any reasonable
means within 30 days after the date that the customer
acknowledges receipt of the notices in conjunction with
opening the account.

(iii)  Isolated transaction with consumer.  For an isolated
transaction such as providing the consumer with an insurance
quote, a licensee provides the consumer with a reasonable
opportunity to opt out if the licensee provides the notices
required in Subsection R590-206-11.(1)(a) at the time of the
transaction and requests that the consumer decide, as a
necessary part of the transaction, whether to opt out before
completing the transaction.

(2)  Application of opt out to all consumers and all
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nonpublic personal financial information.
(a)  A licensee shall comply with this section, regardless

of whether the licensee and the consumer have established a
customer relationship.

(b)  Unless a licensee complies with this section, the
licensee may not, directly or through any affiliate, disclose
any nonpublic personal financial information about a
consumer that the licensee has collected, regardless of
whether the licensee collected it before or after receiving the
direction to opt out from the consumer.

(3)  Partial opt out.  A licensee may allow a consumer to
select certain nonpublic personal financial information or
certain nonaffiliated third parties with respect to which the
consumer wishes to opt out.

R590-206-12.  Limits on Redisclosure and Reuse of
Nonpublic Personal Financial Information.

(1)(a)  Information the licensee receives under an
exception.  If a licensee receives nonpublic personal financial
information from a nonaffiliated financial institution under an
exception in Sections 15 or 16 of this rule, the licensee's
disclosure and use of that information is limited as follows:

(i)  The licensee may disclose the information to the
affiliates of the financial institution from which the licensee
received the information;

(ii)  The licensee may disclose the information to its
affiliates, but the licensee's affiliates may, in turn, disclose
and use the information only to the extent that the licensee
may disclose and use the information; and

(iii)  The licensee may disclose and use the information
pursuant to an exception in Sections 15 or 16 of this rule, in
the ordinary course of business to carry out the activity
covered by the exception under which the licensee received
the information.

(b)  Example.  If a licensee receives information from a
nonaffiliated financial institution for claims settlement
purposes, the licensee may disclose the information for fraud
prevention, or in response to a properly authorized subpoena.
The licensee may not disclose that information to a third party
for marketing purposes or use that information for its own
marketing purposes.

(2)(a)  Information a licensee receives outside of an
exception.  If a licensee receives nonpublic personal financial
information from a nonaffiliated financial institution other
than under an exception in Sections 15 or 16 of this rule, the
licensee may disclose the information only:

(i)  To the affiliates of the financial institution from
which the licensee received the information;

(ii)  To its affiliates, but its affiliates may, in turn,
disclose the information only to the extent that the licensee
may disclose the information; and

(iii)  To any other person, if the disclosure would be
lawful if made directly to that person by the financial
institution from which the licensee received the information.

(b)  Example.  If a licensee obtains a customer list from a
nonaffiliated financial institution outside of the exceptions in
Sections 15 or 16:

(i)  The licensee may use that list for its own purposes;
and

(ii)  The licensee may disclose that list to another
nonaffiliated third party only if the financial institution from
which the licensee purchased the list could have lawfully
disclosed the list to that third party.  That is, the licensee may
disclose the list in accordance with the privacy policy of the
financial institution from which the licensee received the list,
as limited by the opt out direction of each consumer whose
nonpublic personal financial information the licensee intends
to disclose, and the licensee may disclose the list in
accordance with an exception in Sections 15 or 16, such as to

the licensee's attorneys or accountants.
(3)  Information a licensee discloses under an exception.

If a licensee discloses nonpublic personal financial
information to a nonaffiliated third party under an exception
in Sections 15 or 16 of this rule, the third party may disclose
and use that information only as follows:

(a)  The third party may disclose the information to the
licensee's affiliates;

(b)  The third party may disclose the information to its
affiliates, but its affiliates may, in turn, disclose and use the
information only to the extent that the third party may
disclose and use the information; and

(c)  The third party may disclose and use the information
pursuant to an exception in Sections 15 or 16 in the ordinary
course of business to carry out the activity covered by the
exception under which it received the information.

(4)  Information a licensee discloses outside of an
exception.  If a licensee discloses nonpublic personal
financial information to a nonaffiliated third party other than
under an exception in Sections 15 or 16 of this rule, the third
party may disclose the information only:

(a)  To the licensee's affiliates;
(b)  To the third party's affiliates, but the third party's

affiliates, in turn, may disclose the information only to the
extent the third party can disclose the information; and

(c)  To any other person, if the disclosure would be
lawful if the licensee made it directly to that person.

R590-206-13.  Limits on Sharing Account Number
Information for Marketing Purposes.

(1)  General prohibition on disclosure of account
numbers.  A licensee shall not, directly or through an affiliate,
disclose, other than to a consumer reporting agency, a policy
number or similar form of access number or access code for a
consumer's policy or transaction account to any nonaffiliated
third party for use in telemarketing, direct mail marketing or
other marketing through electronic mail to the consumer.

(2)  Exceptions.  R590-206-13.(1) does not apply if a
licensee discloses a policy number or similar form of access
number or access code:

(a)  To the licensee's service provider solely in order to
perform marketing for the licensee's own products or
services, as long as the service provider is not authorized to
directly initiate charges to the account;

(b)  To a licensee who is a producer solely in order to
perform marketing for the licensee's own products or
services; or

(c)  To a participant in an affinity or similar program
where the participants in the program are identified to the
customer when the customer enters into the program.

(3)  Examples.
(a)  Policy number.  A policy number, or similar form of

access number or access code, does not include a number or
code in an encrypted form, as long as the licensee does not
provide the recipient with a means to decode the number or
code.

(b)  Policy or transaction account.  For the purposes of
this section, a policy or transaction account is an account
other than a deposit account or a credit card account.  A
policy or transaction account does not include an account to
which third parties cannot initiate charges.

R590-206-14.  Exception to Opt Out Requirements for
Disclosure of Nonpublic Personal Financial Information
for Service Providers and Joint Marketing.

(1)  General rule.
(a)  The opt out requirements in Sections 8 and 11 do not

apply when a licensee provides nonpublic personal financial
information to a nonaffiliated third party to perform services
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for the licensee or functions on the licensee's behalf, if the
licensee:

(i)  Provides the initial notice in accordance with Section
5; and

(ii)  Enters into a contractual agreement with the third
party that prohibits the third party from disclosing or using
the information other than to carry out the purposes for which
the licensee disclosed the information, including use under an
exception in Sections 15 or 16 in the ordinary course of
business to carry out those purposes.

(b)  Example.  If a licensee discloses nonpublic personal
financial information under this section to a financial
institution with which the licensee performs joint marketing,
the licensee's contractual agreement with that institution
meets the requirements of Paragraph (1)(b) of this subsection
if it prohibits the institution from disclosing or using the
nonpublic personal financial information except as necessary
to carry out the joint marketing or under an exception in
Sections 15 or 16 in the ordinary course of business to carry
out that joint marketing.

(2)  Service may include joint marketing.  The services a
nonaffiliated third party performs for a licensee under
Subsection R590-206-14.(1) of this section may include
marketing of the licensee's own products or services or
marketing of financial products or services offered pursuant
to joint agreements between the licensee and one or more
financial institutions.

(3)  Definition of "joint agreement."  For purposes of this
section, "joint agreement" means a written contract pursuant
to which a licensee and one or more financial institutions
jointly offer, endorse or sponsor a financial product or
service.

R590-206-15.  Exceptions to Notice and Opt Out
Requirements for Disclosure of Nonpublic Personal
Financial Information for Processing and Servicing
Transactions.

(1)  Exceptions for processing transactions at consumer's
request.  The requirements for initial notice in Subsection
R590-206-5.(1)(b), the opt out in Sections 8 and 11, and
service providers and joint marketing provisions in Section 14
do not apply if the licensee discloses nonpublic personal
financial information as necessary to effect, administer or
enforce a transaction that a consumer requests or authorizes,
or to enforce a contractual obligation or other legal claim
against a customer, or in connection with:

(a)  Servicing or processing an insurance product or
service that a consumer requests or authorizes;

(b)  Maintaining or servicing the consumer's account
with a licensee, or with another entity as part of a private
label credit card program or other extension of credit on
behalf of such entity;

(c)  A proposed or actual securitization, secondary
market sale (including sales of servicing rights) or similar
transaction related to a transaction of the consumer; or

(d)  Reinsurance or stop loss or excess loss insurance.
(2)  "Necessary to effect, administer or enforce a

transaction" means that the disclosure is:
(a)  Required, or is one of the lawful or appropriate

methods, to enforce the licensee's rights or the rights of other
persons engaged in carrying out the financial transaction or
providing the product or service; or

(b)  Required, or is a usual, appropriate or acceptable
method:

(i)  To carry out the transaction or the product or service
business of which the transaction is a part, and record, service
or maintain the consumer's account in the ordinary course of
providing the insurance product or service;

(ii)  To administer or service benefits or claims relating

to the transaction or the product or service business of which
it is a part;

(iii)  To provide a confirmation, statement or other
record of the transaction, or information on the status or value
of the insurance product or service to the consumer or the
consumer's producer;

(iv)  To accrue or recognize incentives or bonuses
associated with the transaction that is provided by a licensee
or any other party;

(v)  To underwrite insurance at the consumer's request or
for any of the following purposes as they relate to a
consumer's insurance: account administration, reporting,
investigating or preventing fraud or material
misrepresentation, processing premium payments, processing
insurance claims, administering insurance benefits, including
utilization review activities, participating in research projects
or as otherwise required or specifically permitted by federal
or state law; or

(vi)  In connection with:
(A)  The authorization, settlement, billing, processing,

clearing, transferring, reconciling or collection of amounts
charged, debited or otherwise paid using a debit, credit or
other payment card, check or account number, or by other
payment means;

(B)  The transfer of receivables, accounts or interests
therein; or

(C)  The audit of debit, credit or other payment
information.

R590-206-16.  Other Exceptions to Notice and Opt Out
Requirements for Disclosure of Nonpublic Personal
Financial Information.

(1)  Exceptions to opt out requirements.  The
requirements for initial notice to consumers in Subsection
R590-206-5.(1)(b), the opt out in Sections 8 and 11, and
service providers and joint marketing in Section 14 do not
apply when a licensee discloses nonpublic personal financial
information:

(a)  With the consent or at the direction of the consumer,
provided that the consumer has not revoked the consent or
direction;

(b)(i)  To protect the confidentiality or security of a
licensee's records pertaining to the consumer, service, product
or transaction;

(ii)  To protect against or prevent actual or potential
fraud or unauthorized transactions;

(iii)  For required institutional risk control or for
resolving consumer disputes or inquiries;

(iv)  To persons holding a legal or beneficial interest
relating to the consumer; or

(v)  To persons acting in a fiduciary or representative
capacity on behalf of the consumer;

(c)  To provide information to insurance rate advisory
organizations, guaranty funds or agencies, agencies that are
rating a licensee, persons that are assessing the licensee's
compliance with industry standards, and the licensee's
attorneys, accountants and auditors;

(d)  To the extent specifically permitted or required
under other provisions of law and in accordance with the
federal Right to Financial Privacy Act of 1978 (12 U.S.C.
3401 et seq.), to law enforcement agencies (including the
Federal Reserve Board, Office of the Comptroller of the
Currency, Federal Deposit Insurance Corporation, Office of
Thrift Supervision, National Credit Union Administration, the
Securities and Exchange Commission, the Secretary of the
Treasury, with respect to 31 U.S.C. Chapter 53, Subchapter II
(Records and Reports on Monetary Instruments and
Transactions) and 12 U.S.C. Chapter 21, Financial Record
keeping, a state insurance authority, and the Federal Trade
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Commission), self-regulatory organizations or for an
investigation on a matter related to public safety;

(e)(i)  To a consumer reporting agency in accordance
with the federal Fair Credit Reporting Act (15 U.S.C. 1681 et
seq.); or

(ii)  From a consumer report reported by a consumer
reporting agency;

(f)  In connection with a proposed or actual sale, merger,
transfer or exchange of all or a portion of a business or
operating unit if the disclosure of nonpublic personal financial
information concerns solely consumers of the business or
unit;

(g)(i)  To comply with federal, state or local laws, rules
and other applicable legal requirements;

(ii)  To comply with a properly authorized civil, criminal
or regulatory investigation, or subpoena or summons by
federal, state or local authorities;

(iii)  To respond to judicial process or government
regulatory authorities having jurisdiction over a licensee for
examination, compliance or other purposes as authorized by
law; or

(h)  For purposes related to the replacement of a group
benefit plan, a group health plan, a group welfare plan or a
workers' compensation policy.

(2)  A licensed or admitted insurer that is the subject of a
formal delinquency proceeding under Sections 31A-27-303,
31A-27-307 and 31A-27-310, are not subject to the
requirements of R590-206-5.(1)(b), the opt out in Sections (8)
and (11), and other notice requirements of R590-206.

(3)  Example of revocation of consent.  A consumer may
revoke consent by subsequently exercising the right to opt out
of future disclosures of nonpublic personal financial
information as permitted under Subsection R590-206-8.(6).

R590-206-17.  When Authorization Required for
Disclosure of Nonpublic Personal Health Information.

(1) General Rule.  A licensee shall not disclose
nonpublic personal health information about a consumer or
customer unless an authorization is obtained from the
consumer or customer whose nonpublic personal health
information is sought to be disclosed.

(2) Exceptions.  Nothing in this section shall prohibit,
restrict or require an authorization for the disclosure of
nonpublic personal health information by a licensee for the
performance of the following insurance functions by or on
behalf of the licensee or an affiliate of the licensee: claims
administration; claims adjustment and management;
detection, investigation or reporting of actual or potential
fraud, misrepresentation or criminal activity; underwriting;
policy placement, issuance or renewal; loss control;
ratemaking and guaranty fund functions; reinsurance and
excess loss insurance; risk management; case management;
disease management; quality assurance; quality improvement;
performance evaluation; provider credentialing verification;
utilization review; peer review activities; actuarial, scientific,
medical or public policy research; grievance procedures;
internal administration of compliance, managerial, and
information systems; policyholder service functions; auditing;
reporting; database security; administration of consumer
disputes and inquiries; external accreditation standards; the
replacement of a group benefit plan or workers compensation
policy or program; activities in connection with a sale,
merger, transfer or exchange of all or part of a business or
operating unit; any activity that permits disclosure without
authorization pursuant to the federal Health Insurance
Portability and Accountability Act privacy rules promulgated
by the U.S. Department of Health and Human Services;
disclosure that is required, or is one of the lawful or
appropriate methods, to enforce the licensee's rights or the

rights of other persons engaged in carrying out a transaction
or providing a product or service that a consumer requests or
authorizes; and any activity otherwise permitted by law,
required pursuant to governmental reporting authority, or to
comply with legal process.  Additional insurance functions
may be added with the approval of the commissioner to the
extent they are necessary for appropriate performance of
insurance functions and are fair and reasonable to the interest
of consumers.

R590-206-18.  Authorizations.
(1)  A valid authorization to disclose nonpublic personal

health information pursuant to Sections 17 though 21 shall be
in written or electronic form and shall contain all of the
following:

(a)  The identity of the consumer or customer who is the
subject of the nonpublic personal health information;

(b)  A general description of the types of nonpublic
personal health information to be disclosed;

(c)  General descriptions of the parties to whom the
licensee discloses nonpublic personal health information, the
purpose of the disclosure and how the information will be
used;

(d)  The signature of the consumer or customer who is
the subject of the nonpublic personal health information or
the individual who is legally empowered to grant authority
and the date signed; and

(e)  Notice of the length of time for which the
authorization is valid and that the consumer or customer may
revoke the authorization at any time and the procedure for
making a revocation.

(2)  An authorization for the purposes of Sections 17
through 21 shall specify a length of time for which the
authorization shall remain valid, which in no event shall be
for more than 24 months.

(3)  A consumer or customer who is the subject of
nonpublic personal health information may revoke an
authorization provided pursuant to Sections 17 through 21 at
any time, subject to the rights of an individual who acted in
reliance on the authorization prior to notice of the revocation.

(4)  A licensee shall retain the authorization or a copy
thereof in the record of the individual who is the subject of
nonpublic personal health information.

R590-206-19.  Authorization Request Delivery.
A request for authorization and an authorization form

may be delivered to a consumer or a customer as part of an
opt-out notice pursuant to Section 10, provided that the
request and the authorization form are clear and conspicuous.
An authorization form is not required to be delivered to the
consumer or customer or included in any other notices unless
the licensee intends to disclose protected health information
pursuant to Subsection R590-206-17.(1).

R590-206-20.  Relationship to Federal Rules.
Irrespective of whether a licensee is subject to the

federal Health Insurance Portability and Accountability Act
privacy rule as promulgated by the U.S. Department of
Health and Human Services, as published in the Federal
Register November 3, 1999 (64 Fed. Reg. 59918-60065), the
"federal rule", if a licensee complies with all requirements of
the federal rule except for its effective date provision, the
licensee shall not be subject to Sections 17 through 21.

R590-206-21.  Relationship to State Laws.
Nothing in Sections 17 through 21 shall preempt or

supersede existing state law related to medical records, health
or insurance information privacy.
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R590-206-22.  Protection of Fair Credit Reporting Act.
Nothing in this rule shall be construed to modify, limit or

supersede the operation of the federal Fair Credit Reporting
Act (15 U.S.C. 1681 et seq.), and no inference shall be drawn
on the basis of the provisions of this rule regarding whether
information is transaction or experience information under
Section 603 of that Act.

R590-206-23.  Nondiscrimination.
(1)  A licensee shall not unfairly discriminate against any

consumer or customer because that consumer or customer has
opted out from the disclosure of his or her nonpublic personal
financial information pursuant to the provisions of this rule.

(2)  A licensee shall not unfairly discriminate against a
consumer or customer because that consumer or customer has
not granted authorization for the disclosure of his or her
nonpublic personal health information pursuant to the
provisions of this rule.

R590-206-24.  Violation.
Pursuant to Section 31A-23a-402, the commissioner

finds that the failure to observe the requirements of this rule is
misleading to the public and individuals transacting business
with licensees of the department or any person or individual
who should be licensed by the department.  The failure to
observe the requirements of this rule is also an unreasonable
restraint on competition.

Violation of any provisions of the rule will result in
appropriate enforcement action by the department which may
include forfeiture, penalties, and revocation of license.

R590-206-25.  Severability.
If any section or portion of a section of this rule or its

applicability to any person or circumstance is held invalid by
a court, the remainder of the rule or the applicability of the
provision to other persons or circumstances shall not be
affected.

R590-206-26.  Effective Date.
(1)  Effective date.  This rule is effective July 1, 2001.
(2)(a)  Notice requirement for consumers who are the

licensee's customers on the effective date. By July 1, 2001, a
licensee shall provide an initial notice, as required by Section
5, to consumers who are the licensee's customers on July 1,
2001.

(b)  Example.  A licensee provides an initial notice to
consumers who are its customers on July 1, 2001, if, by that
date, the licensee has established a system for providing an
initial notice to all new customers and has mailed the initial
notice to all the licensee's existing customers.

(3)  Two-year grandfathering of service agreements.
Until July 1, 2002, a contract that a licensee has entered into
with a nonaffiliated third party to perform services for the
licensee or functions on the licensee's behalf satisfies the
provisions of Subsection R590-206-14.(1)(a)(ii) of this rule,
even if the contract does not include a requirement that the
third party maintain the confidentiality of nonpublic personal
financial information, as long as the licensee entered into the
agreement on or before July 1, 2000.

KEY:  insurance law
February 12, 2002 31A-2-201
Notice of Continuation June 27, 2006 31A-2-202

31A-25-317
15 U.S.C. 6805
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R590.  Insurance, Administration.
R590-216.  Standards for Safeguarding Customer
Information.
R590-216-1.  Authority.

This rule is promulgated pursuant to Subsections 31A-2-
202(1), 31A-2-201(2) and 31A-2-201(3)(a) in which the
commissioner is empowered to administer and enforce Title
31A, to perform duties imposed by Title 31A and to make
administrative rules to implement the provisions of Title 31A.
Furthermore, Title V, Section 505 (15 United States Code
(U.S.C.) 6805)) empowers the Utah Insurance Commissioner
to enforce Subtitle A of Title V of the Gramm-Leach-Bliley
Act of 1999(15 U.S.C. 6801 through 6820).  Title V, Section
505 (15 U.S.C. 6805(b)(2)) authorizes the commissioner to
issue rules to implement the requirements of Title V, Section
501(b)of the federal act.  The commissioner is also authorized
under Subsection 31A-23a-417(3) to adopt rules
implementing the requirements of Title V, Section 501(b) of
the federal act.

R590-216-2.  Purpose and Scope.
(1)  This rule establishes standards applicable to the

department's licensees to assist them in developing and
implementing administrative, technical and physical
safeguards to protect the security, confidentiality and integrity
of customer information, pursuant to Sections 501, 505(b),
and 507 of the Gramm-Leach-Bliley Act, codified at 15
U.S.C. 6801, 6805(b) and 6807.

(2)  Section 501(a) provides that it is the policy of the
Congress that each financial institution has an affirmative and
continuing obligation to respect the privacy of its customers
and to protect the security and confidentiality of those
customers' nonpublic personal information.  Section 501(b)
requires the state insurance regulatory authorities to establish
appropriate standards relating to administrative, technical and
physical safeguards:

(a)  to ensure the security and confidentiality of customer
records and information;

(b)  to protect against any anticipated threats or hazards
to the security or integrity of such records; and

(c)  to protect against unauthorized access to or use of
records or information that could result in substantial harm or
inconvenience to a customer.

(3)  Under Section 505(b)(2) state insurance regulatory
authorities are to implement the standards prescribed under
Section 501(b) by rule with respect to persons engaged in
providing insurance.

(4)  Section 507 provides, among other things, that a
state rule may afford persons greater privacy protections than
those provided by Subtitle A of Title V of the Gramm-Leach-
Bliley Act.  This rule requires that the safeguards established
pursuant to the rule shall apply to nonpublic personal
information, including nonpublic personal financial
information and nonpublic personal health information that
licensees of the department obtain from their customers.

R590-216-3.  Definitions.
For purposes of this rule, the following definitions apply:
(1)  "Customer" means a customer of the licensee as the

term customer is defined in Rule R590-206, Privacy of
Consumer Financial and Health Information Rule, Subsection
4(9).

(2)  "Customer information" means nonpublic personal
information as defined in Subsection R59-206-4(19) about a
customer, whether in paper, electronic or other form, that is
maintained by or on behalf of the licensee.

(3)  "Customer information systems" means the
electronic or physical methods used to access, collect, store,
use, transmit, protect or dispose of customer information.

(4)  "Licensee" means a licensee as that term is defined
in Subsection R590-206-4(17)(a), except that "licensee" shall
not include: a purchasing group; manufacturer or seller
warranty provider and manufacturer or seller service contract
provider exempted by R590-210, Privacy of Consumer
Information Exemption for Manufacturer Warranties and
Service Contract; or an unauthorized insurer in regard to the
excess line business conducted pursuant to Section 31A-15-
103.

(5)  "Service provider" means a person that maintains,
processes or otherwise is permitted access to customer
information through its provision of services directly to the
licensee.

R590-216-4.  Information Security Program.
Each licensee shall implement a comprehensive written

information security program that includes administrative,
technical and physical safeguards for the protection of
customer information.  The administrative, technical and
physical safeguards included in the information security
program shall be appropriate to the size and complexity of the
licensee and the nature and scope of its activities.

R590-216-5.  Objectives of Information Security Program.
A licensee's information security program shall be

designed to:
(1)  Ensure the security and confidentiality of customer

information;
(2)  Protect against any anticipated threats or hazards to

the security or integrity of the information; and
(3)  Protect against unauthorized access to or use of the

information that could result in substantial harm or
inconvenience to any customer.

R590-216-6.  Examples of Methods of Development and
Implementation.

The actions and procedures described in this section are
examples of methods of implementation of the requirements
of Sections 4 and 5 of this rule.  These examples are non-
exclusive illustrations of actions and procedures that licensees
may adopt to implement Sections 4 and 5 of this rule.

(1)  For risk assessment, the licensee may:
(a)  identify reasonably foreseeable internal or external

threats that could result in unauthorized disclosure, misuse,
alteration or destruction of customer information or customer
information systems;

(b)  assess the likelihood and potential damage of these
threats, taking into consideration the sensitivity of customer
information; and

(c)  assess the sufficiency of policies, procedures,
customer information systems and other safeguards in place
to control risks.

(2)  For risk management and control, the licensee may:
(a)  design its information security program to control

the identified risks, commensurate with the sensitivity of the
information, as well as the complexity and scope of the
licensee's activities;

(b)  train staff, as appropriate, to implement the
licensee's information security program; and

(c)  regularly test or otherwise regularly monitor the key
controls, systems and procedures of the information security
program.  The frequency and nature of these tests or other
monitoring practices are determined by the licensee's risk
assessment.

(3)  For service provider arrangement oversight, the
licensee may:

(a)  exercise appropriate due diligence in selecting its
service providers; and

(b)  require its service providers to implement
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appropriate measures designed to meet the objectives of this
rule, and, where indicated by the licensee's risk assessment,
takes appropriate steps to confirm that its service providers
have satisfied these obligations.

(4)  For program adjustment, the licensee may monitor,
evaluate and adjust, as appropriate, the information security
program in light of any relevant changes in technology, the
sensitivity of its customer information, internal or external
threats to information, and the licensee's own changing
business arrangements, such as mergers and acquisitions,
alliances and joint ventures, outsourcing arrangements and
changes to customer information systems.

R590-216-7.  Determined Violation.
Violation of any provision of the rule will result in

appropriate enforcement action by the department, which may
include forfeiture, penalties, and revocation of license as
provided in Section 31A-2-308.

R590-216-8.  Enforcement Date.
The commissioner will begin enforcing the provisions of

this rule 120 days from the effective date of the rule.

KEY:  insurance
September 26, 2002 31A-2-201
Notice of Continuation September 6, 2007 31A-2-202

31A-23a-417
15 U.S.C. 6801
15 U.S.C. 6805
15 U.S.C. 6807
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R616.  Labor Commission, Boiler and Elevator Safety.
R616-3.  Elevator Rules.
R616-3-1.  Authority.

This rule is established pursuant to Section 34A-7-201
for the purpose of the Labor Commission ascertaining, fixing,
and enforcing reasonable standards regarding elevators for the
protection of life, health, and safety of the general public and
employees.

R616-3-2.  Definitions.
A.  "ANSI" means the American National Standards

Institute, Inc.
B.  "ASME" means the American Society of Mechanical

Engineers.
C.  "Commission" means the Labor Commission created

in Section 34A-1-103.
D.  "Division" means the Division of Boiler and Elevator

Safety of the Labor Commission.
E.  "Elevator" means a hoisting and lowering mechanism

equipped with a car or platform and that moves in guides in a
substantially vertical direction.

F.  "Escalator" means a stairway, moving walkway, or
runway that is power driven, continuous and used to transport
one or more individuals.

R616-3-3.  Safety Codes for Elevators.
The following safety codes are adopted and incorporated

by reference within this rule:
A.  ASME A17.1, Safety Code for Elevators and

Escalators, 2007 ed. issued April 6, 2007, and amended as
follows:

1.  Delete 2.2.2.5;
2.  Amend 8.6.5.8 as follows: Existing hydraulic

cylinders installed below ground when found to be leaking
shall be replaced with cylinders conforming to 3.18.3.4 or the
car shall be provided with safeties conforming to 3.17.1 and
guide rails, guide rail supports and fastenings conforming to
3.23.1.  This code is issued every three years with annual
addenda.  New issues and addenda become mandatory only
when a formal change is made to these rules.  Elevators are
required to comply with the A17.1 code in effect at the time
of installation.

B.  ASME A17.3 - 2002 Safety Code for Existing
Elevators and Escalators.  This code is adopted for regulatory
guidance only for elevators classified as remodeled elevators
by the Division of Boiler and Elevator Safety.

C.  ASME A90.1-1992, Safety Standard for Belt
Manlifts.

D.  ANSI A10.4-1990, Safety Requirements for
Personnel Hoists and Employee Elevators for Construction
and Demolition Operations.

E.  2006 International Building Code.
F.  ICC/ANSI A117.1-1998 Accessible and Usable

Buildings and Facilities, sections 407 and 408, approved
February 13, 1998.

G.  ASME A18.1-2005 Safety Standard For Platform
Lifts And Stairway Chairlifts, issued November 29, 2005.

R616-3-4.  Inspector Qualification.
A.  Any person who performs elevator safety inspections

must have a current certification as a Qualified Elevator
Inspector as outlined in ASME QEI-1, Qualifications for
Elevator Inspectors.

R616-3-5.  Modifications and Variances to Codes.
A.  In a case where the Division finds that the

enforcement of any code would not materially increase the
safety of employees or general public, and would work undue
hardships on the owner/user, the Division may allow the

owner/user a variance.  Variances must be in writing to be
effective and can be revoked after reasonable notice is given
in writing.

B.  Persons who apply for a variance to a safety code
requirement must present the Division with the rationale as to
how their elevator installation provides safety equivalent to
the applicable safety code.

C.  No errors or omissions in these codes shall be
construed as permitting any unsafe or unsanitary condition to
exist.

D.  The Commission may, by rule, add or delete from
the applicable safety codes for any good and sufficient safety
reason.

E.  In the event that adopted safety codes are in conflict
with one another, the ASME A17.1, Safety Code for
Elevators and Escalators will take precedence.  The exception
to this is for compliance with the accessibility guidelines of
Pub. L. No. 101-336 "The Americans with Disability Act of
1990".  In this instance, the International Building Code
standards adopted in R616-3-3 for accessibility as applied to
elevators take precedence over ASME A17.1.

R616-3-6.  Exemptions.
A.  These rules apply to all elevators in Utah with the

following exemptions:
1.  Private residence elevators installed inside a single

family dwelling.  Common elevators which serve multiple
private residences are not exempt from these rules.

2.  Elevators in buildings owned by the Federal
government.

B.  Owners of elevators exempted in R616-3-6.A. may
request a safety inspection by Division of Boiler and Elevator
Safety inspectors.  Code non-compliance items will be treated
as recommendations by the inspector with the owner having
the option as to which, if any, are corrected.  Owners
requesting these inspections will be invoiced at the special
inspection rate.  If the owner requests a State of Utah
Certificate to Operate for the elevator, all of the
recommendations must be completed to the satisfaction of the
inspector and the owner will be invoiced the appropriate
certificate fee.

R616-3-7.  Inspection of Elevators, Permit to Operate,
Unlawful Operations.

A.  It shall be the responsibility of the Division to make
inspections of all elevators when deemed necessary or
appropriate.

B.  Elevator inspectors shall examine conditions in
regards to the safety of the employees, public, machinery,
drainage, methods of lighting, and into all other matters
connected with the safety of persons using or in close
proximity to each elevator, and when necessary give
directions providing for the better health and safety of
persons in or about the same.  The owner/user is required to
freely permit entry, inspection, examination and inquiry, and
to furnish a guide when necessary.

C.  If the Division finds that an elevator complies with
the applicable safety codes and rules, the owner/user shall be
issued a Certificate of Inspection and Permit to Operate.

1.  The Certificate of Inspection and Permit to Operate is
valid for 24 months.

2.  The Certificate of Inspection and Permit to Operate
shall be displayed in a conspicuous location for the entire
validation period.  If the certificate is displayed where
accessible to the general public, as opposed to being in the
elevator machine room, it must be protected under a
transparent cover.

D.  If the Division finds an elevator is not being operated
in accordance with the safety codes and rules, the owner/user
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shall be notified in writing of all deficiencies and shall be
directed to make specific improvements or changes as are
necessary to bring the elevator into compliance.

E.  Pursuant to Section 34A-7-204, if the improvements
or changes are not made within a reasonable time, by
agreement of the division and the owner, the elevator is being
operated unlawfully.

F.  If the owner/user refuses to allow an inspection to be
made, the elevator is being operated unlawfully.

G.  If the owner/user refuses to pay the required fee, the
elevator is being operated unlawfully.

H.  If the owner/user operates an elevator unlawfully, the
Commission may order the elevator operation to cease
pursuant to Section 34A-1-104.

I.  If, in the judgment of an elevator inspector, the lives
or safety of employees or public are, or may be, endangered
should they remain in the danger area, the elevator inspector
shall direct that they be immediately withdrawn from the
danger area, and the elevator removed from service until
repairs have been made and the elevator has been brought into
compliance.

R616-3-8.  Inclined Wheelchair Lift Headroom Clearance.
A.  Headroom clearance for inclined wheelchair lifts

throughout the range of travel shall be not less than 80 inches
(2032 mm) as measured vertically from the leading edge of
the platform floor.

B.  For existing facilities only, in the event that it is not
technically or economically feasible to provide other means
of access for disabled persons, inclined wheelchair lifts may
be installed if all of the following conditions are met:

1.  The appropriate building inspection jurisdiction
approves the use of an inclined wheelchair lift for the specific
application.

2.  Headroom clearance throughout the range of travel
shall be not less than 60 inches as measured vertically from
the leading edge of the platform floor.

3.  The passenger restriction sign as required by ASME
A18.1 3.1.2.3 shall be amended as follows:  "PHYSICALLY
DISABLED PERSONS ONLY. NO FREIGHT.
HEADROOM CLEARANCE IS LIMITED.  USE ONLY IN
THE SITTING POSITION".

R616-3-9.  Valves in Hydraulic Elevator Operating Fluid
Systems.

A.  Due to the potential loss of pressure retaining
capability when over torqued, bronze-bodied valves shall not
be installed in the hydraulic systems of a hydraulic elevator.

B.  This requirement is in effect for all new installations
and remodel installations involving the hydraulic system.

C.  If a bronze-bodied valve installed on an existing
elevator begins to leak, that valve shall be replaced by a steel-
bodied valve.

R616-3-10.  Hydraulic Elevator Piping.
A. This rule establishes minimum standards for

hydraulic fluid piping in hydraulic elevators.  The piping
specifications referred to in this rule are governed by ASME
or ASTM piping specifications (e.g. ASME Specification SA-
53 Table X2.4).

B.  Hydraulic elevators not incorporating a safety valve
may use schedule 40 piping.

C. For newly installed hydraulic elevators that do
incorporate a safety valve:

1.  Where piping is protected by the safety valve,
schedule 40 piping may be used;

2.  Where grooved or threaded connections are used in
piping that is unprotected by the safety valve, i.e. between the
safety valve and the hydraulic jack(s), nominal pipe size

(NPS)3 or schedule 80 piping may be used;
3.  Where piping is unprotected by the safety valve, but

welded or bolted flange connections are used, schedule 40
piping may be used.

R616-3-11.  Shunt Trips in Elevator Systems.
A.  The means (shunt trip) to automatically disconnect

the main line power supply to the elevator discussed in
2.8.2.3.2 of A17.1 is not required for hydraulic elevators with
a rise of 50 feet or less.

R616-3-12.  Hoistway Vents.
Hoistway ventilation as outlined in the International

Building Code is under the jurisdiction of the local building
official.

R616-3-13.  Hand Line Control Elevators.
A.  Operation of a hand line control elevator is not

permitted.
B.  Owners of hand line control elevators are required to

render the elevator electrically and mechanically incapable of
operation.

R616-3-14.  Remodeled Elevators.
A.  When an elevator is classified as a remodeled

(modernized) elevator by the Division, the components of the
elevator involved in the modernization must comply with the
standards of the latest version of A17.1 and A17.3 in effect at
the time the remodeling of the elevator commences.

B.  When a hydraulic elevator has been remodeled it is
considered a new installation.

R616-3-15.  Fees.
A. Fees to be charged as provided by Section 34A-1-106

and 63J-1-303 shall be adopted by the Labor Commission and
approved by the Legislature pursuant to Section 63J-1-301(2).

B.  The fee for the initial certification permit shall be
invoiced to and paid by the company or firm installing the
elevator.

C.  The renewal certification permit shall be invoiced to
and paid by the owner/user.

D.  Any request for a special inspection shall be invoiced
to and paid by the person/company requesting the inspection,
at the hourly rate plus mileage and expenses.

R616-3-16.  Notification of Installation, Revision or
Remodeling.

A.  Before any elevator covered by this rule is installed
or a major revision or remodeling begins on the elevator, the
Division must be advised at least one week in advance of
such installation, revision, or remodeling unless emergency
dictates otherwise.

R616-3-17.  Initial Agency Action.
Issuance or denial of a Certificate of Inspection and

Permit to Operate by the Division, and orders or directives to
make changes or improvements by the elevator inspector are
informal adjudicative actions commenced by the agency per
Section 63G-4-201.

R616-3-18.  Presiding Officer.
The elevator inspector is the presiding officer referred to

in Section 63G-4-201.  If an informal hearing is requested
pursuant to R616-3-18, the Commission shall appoint the
presiding officer for that hearing.

R616-3-19.  Request for Informal Hearing.
Within 30 days of issuance, any aggrieved person may

request an informal hearing regarding the reasonableness of a
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permit issuance or denial or an order to make changes or
improvements.  The request for hearing shall contain all
information required by Sections 63G-4-201(3)(a) and 63G-4-
201(3)(b).

R616-3-20.  Classification of Proceeding for Purpose of
Utah Administrative Procedures Act.

Any hearing held pursuant to R616-3-18 shall be
informal and pursuant to the procedural requirements of
Section 63G-4-203 and any agency review of the order issued
after the hearing shall be per Section 63G-4-302.  An
informal hearing may be converted to a formal hearing
pursuant to Subsection 63G-4-202(3).

KEY:  elevators, certification, safety
March 24, 2008 34A-1-101 et seq.
Notice of Continuation November 30, 2006
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R628.  Money Management Council, Administration.
R628-11.  Maximum Amount of Uninsured Public Funds
Allowed to Be Held by Any Qualified Depository.
R628-11-1.  Authority.

This rule is issued pursuant to Section 51-7-18.1.

R628-11-2.  Scope.
This rule applies to all qualified depository institutions at

which uninsured public funds may be held.

R628-11-3.  Purpose.
This rule establishes a formula for determining the

maximum amount of uninsured public funds that can safely
be held by any qualified depository.  The rule defines capital
for each class of qualified depository institution, establishes a
formula for calculating the maximum amount of uninsured
public funds which can be held at a qualified depository
institution, establishes a schedule for reduction of uninsured
public deposits based on risk to public treasurers and
establishes the frequency of public funds allotment
adjustments.

R628-11-4.  Definitions.
For the purposes of this rule:
A.  "Tier one capital" means:
(1)  For a federally insured commercial bank, thrift

institution, industrial loan corporation or a savings and loan
association, the same as defined in the Federal Deposit
Insurance Act in CFR Chapter III Section 325.2 or the Office
of Thrift Supervision in CFR Chapter V Section 565.2;

(2)  For a federally insured credit union, the sum of
undivided earnings, regular reserves, appropriations of
undivided earnings referred to as "other reserves", and net
income not already included in undivided earnings.

B.  "Deposits" means:  balances due to persons having an
account at the qualified depository institution whether in the
form of a transaction account, savings account, share account,
or certificate of deposit and repurchase agreements other than
qualifying repurchase agreements.

C.  "Out of State" means: in reference to a depository
institution or depository institution holding company, an
institution or company whose home state is not Utah.

D.  "Maximum amount" means: the amount of deposits
in excess of the federal deposit insurance limit.

E.  "Qualified depository" means:  a Utah depository
institution as defined in Subsection 7-1-103(36) or a out of
state depository institution as defined in Subsection 7-1-
103(25) which may conduct business in this state under
Section 7-1-702, whose deposits are insured by an agency of
the Federal Government and which has been certified by the
Commissioner of Financial Institutions as having met the
requirements to receive uninsured public funds.

F.  "Transaction account" means:  a deposit, account, or
other contractual arrangement in which a depositor, account
holder, or other customer is permitted, directly or indirectly,
to make withdrawals by check or other negotiable instrument,
a payment order of withdrawal, a telephone transfer or other
electronic transfer or by any other means or device to make
payments or transfer to third persons.  This term includes
demand deposits, NOW accounts, savings deposits subject to
automatic transfers, and share draft accounts.

G.  "Utah depository institution" means:  a depository
institution which is organized under the laws of, and whose
home office is located in, this state or which is organized
under the laws of the United States and whose home office is
located in this state.

R628-11-5.  General Rule.
A.  Maximum Insured Public Funds

Any qualified depository may accept, receive, and hold
deposits of public funds without limitation, if the total amount
of deposits from each public treasurer does not exceed the
applicable federal depository insurance limit.

B.  Maximum Deposits in Excess of the Federal
Insurance Limits For Qualified Utah Depository Institutions

(1)  For all qualified Utah depository institutions which
receive a qualified opinion issued by an independent certified
public accountant upon completion of an annual audit
performed in accordance with generally accepted auditing
standards, and for all qualified Utah depository institutions
which do not have an audit conducted by an independent
certified public accountant, the maximum amount of
uninsured public funds which may be held shall be according
to the following schedule:

TABLE 1

 Ratio of Tier one Capital    Uninsured Public
 to Total Assets              Funds Allotment

 5.0% or more                  One    X    Capital
 4.00% to 4.99%                .5     X    Capital
 Less than 4.00%               None

(2)  A qualified Utah depository institution which
receives an unqualified opinion issued by an independent
certified public accountant upon completion of an annual
audit performed in accordance with generally accepted
auditing standards, may submit the audit report within 100
days of the date of the audit to the Department of Financial
Institutions for review and the Commissioner of Financial
Institutions must authorize that the ratios of Tier one capital
to total assets applicable to the institution submitting the audit
for determining the maximum amount of uninsured public
funds allowed may be according to the following schedule:

TABLE 2

 Ratio of Tier one Capital    Uninsured Public
 to Total Assets              Funds Allotment

 5% or more                    1.5     X    Capital
 4.00% to 4.99%                 .75    X    Capital
 Less than 4.00%               None

C.  A qualified out-of-state depository institution will be
treated as a qualified Utah depository subject to all the
provisions of this section in determining its uninsured public
funds allotment except that the uninsured public funds
allotment will be reduced by multiplying by a factor of total
deposits outstanding at Utah branches of the institution
divided by the total deposits at the institution.  Nothing in
R628-11 shall prohibit an out-of-state depository institution
from qualifying as a permitted out-of-state depository in
accordance with R628-10.

R628-11-6.  Responsibility to Monitor Balances.
Deposits in qualified depositories which are limited by

R628-11-5(B) to the amount of federal deposit insurance
must be monitored on a daily basis to assure that no public
treasurer has deposit balances in excess of the federal
insurance limit.  The public treasurer making deposits and the
qualified depository accepting deposits shall both be
responsible to assure that the depositor's combined balance of
all accounts stays within the federal insurance limit.

R628-11-7.  Collateralization of Excess Uninsured Public
Funds.

Pursuant to Section 51-7-18.1(5), the Money
Management Council may require a qualified depository to
pledge collateral security for deposits of uninsured public
funds which exceed the uninsured public funds allotment
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established by this rule.  Any pledging of collateral security
required by the Money Management Council shall be in
accordance with the provisions of the Money Management
Act and the rules of the Money Management Council.

R628-11-8.  Frequency of Adjustment to the Uninsured
Public Funds Allotment.

A.  The uninsured public funds allotment for each
qualified depository shall be established quarterly by the
Council, based on the reports of condition filed with the
Commissioner as of the close of the preceding quarter.  The
uninsured public funds allotments shall be established in
accordance with the following:

TABLE 3

     Report of Condition       Effective Date
     As Of:                    of Allotment

     December    31            April     1
     March       31            July      1
     June        30            October   1
     September   30            January   1

B.  The Money Management Council may make interim
adjustments in a qualified depository's uninsured public funds
allotment if material changes in a qualified depository's
financial condition have occurred or if there is a formal
enforcement action by the federal or state regulator. These
interim adjustments may include but are not limited to
reducing a qualified depository's uninsured public funds
allotment to zero if there is not sufficient collateral to cover
uninsured public funds.

C.  Any qualified depository that becomes subject to a
formal enforcement action by any federal regulator shall
notify the Council within twenty-four hours of the publication
of the action taken by a federal regulator.  Failure of a
qualified depository to comply with this requirement to notify
the Council may result in action taken by the Council to
require collateralization of uninsured public funds in
accordance with Section 51-7-18.1(5) and Section R628-11-7.

D.  When a formal enforcement action has been
modified or terminated by a federal regulator, the qualified
depository shall notify the Council within twenty-four hours
of the publication of the modification or termination of any
action.

R628-11-9.  Right to Petition the Council for Review.
A qualified depository may petition the Money

Management Council in writing for review and
reconsideration of its allotment within 10 business days of
written notice of the establishment or modification of its
uninsured public funds allotment.  The Money Management
Council shall rule on any petition for review and
reconsideration at its next regularly scheduled meeting.

R628-11-10.  Notification of Public Treasurers.
Within 10 business days of the close of each calendar

quarter, the Money Management Council shall cause a list of
qualified depository institutions and the currently effective
uninsured public funds allotment to be prepared and mailed to
all public treasurers.

KEY:  financial institutions, banking law
April 27, 2010 51-7-18.1(2)
Notice of Continuation October 12, 2005
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R651.  Natural Resources, Parks and Recreation.
R651-101.  Adjudicative Proceedings.
R651-101-1.  Authority and Effective Date.

This rule does not apply to an Agency action that is not
governed by the Administrative Procedures Act and the laws
of the State of Utah, including:

(a)  Subsection 63G-4-102, Administrative Procedures
Act; and

(b)  Title 63G, Chapter 6, Utah Procurement Code.

R651-101-2.  Definitions.
These definitions are in addition to definitions in Section

63-46b-2.
(a)  "Adjudicative proceeding" means a Division action

or proceeding that determines the legal rights, duties,
privileges, immunities, or other legal interests of one or more
identifiable persons, including all Division actions to grant,
deny, revoke, suspend, modify, annul, withdraw, or amend
the authority, right, permit or license; and judicial review of
all such actions.  Any matters not governed by Chapter 63-
46b shall not be included within this definition.

(b)  "Board" means the Board of Parks and Recreation.
(c)  "Director" means the Director of the Division.
(d)  "Division" means the Division of Parks and

Recreation and (as the context requires) its officers,
employees, or agents.

(e)  "Party" means the Division, Director or other person
commencing an adjudicative proceeding, all respondents, and
all persons authorized by statute or agency rule to participate
as parties in an adjudicative proceeding.

(f)  "Presiding officer" means the Director or an
individual or body of individuals designated by the Director,
rules or statute to conduct a particular adjudicative
proceeding.

(g)  "Respondent" means any person against whom an
adjudicative proceeding is initiated, whether by the Division,
Director or any other person.

The meaning of any other words used shall be as defined
in Chapters 41-22, 63-11, 73-18, 73-18a or 73-18b; or any
rules subsequently promulgated.

R651-101-3.  Designation of Informal Proceedings.
All adjudicative proceedings of the Division or Director

are hereby designated as informal proceedings.

R651-101-4.  Construction.
(a)  These rules shall be construed in accordance with the

Utah Administrative Procedures Act, Chapter 63-46b, and
supersede any conflicting provision of procedural rules
promulgated by the Board or Division.

(b)  These rules shall be liberally construed to secure a
just, speedy and economical determination of all issues
presented to the Division or Director.

(c)  Deviation from Rules
For good cause, and where no party will be prejudiced,

the Division or Director may permit a deviation from these
rules except where precluded by statute.

(d)  Computation of Time
The time within which any act shall be done, as herein

provided, shall be computed by excluding the first day and
including the last, unless the last day is a Saturday, Sunday,
or State holiday, and then it is excluded and the period runs
until the end of the next day which is neither a Saturday,
Sunday, or State holiday.

R651-101-5.  Commencement of Proceedings.
(a)  Proceedings Commenced by the Division or

Director.
All informal adjudicative proceedings commenced by

the Division or Director, shall be initiated as provided by
applicable statute, Division rules, and Section 63-46b-3(2)(a).

(b)  Proceedings Commenced by Persons Other than the
Division or Director.

(1)  All informal adjudicative proceedings commenced
by persons other than the Division or Director shall be
commenced by either completing prepared forms requesting
agency action on file at the Division or, if no such forms are
required to initiate a particular proceeding, by submitting in
writing a request for agency action in accordance with
Subsection 63-46b-3(2)(c).

R651-101-6.  Pleadings.
(a)  Pleadings before the Presiding Officer for

administrative hearings shall consist of a notice of agency
action, a request for agency action, responses and motions
together with affidavits, briefs, memoranda of law and fact in
support thereof.

(b)  Motions may be submitted for the Presiding
Officer's consideration on either written or oral argument and
the filing of affidavits in support or contravention thereof
may be permitted.  Any written motion shall be accompanied
by a short supporting memorandum of fact and law.

(c)  Amendments to Pleadings
The Presiding Officer may allow pleadings to be

amended or corrected, and defects which do not affect
substantial rights of the parties may be disregarded; provided,
however, that applications and other similar documents which
are governed by specific statutory provisions shall be
amended only as provided by statute.

R651-101-7.  Hearings.
(a)  The Division, Director or a Presiding Officer shall

hold a hearing if a hearing is required by statute, or if a
hearing is permitted by statute and is requested by a party
within 30 days of the commencement of the adjudicative
proceeding.  The Division, Director or a Presiding Officer
may at their discretion initiate a hearing to determine matters
within their authority.

(b)  Notice of the hearing will be served on all parties by
regular mail at least ten (10) days prior to the hearing.

(c)  If no hearing is held in a particular adjudicative
proceeding, the Presiding Officer shall within a reasonable
time issue a decision pursuant to Subsection 63-46b-5(1)(i).

R651-101-8.  Intervention.
Intervention is prohibited except where a federal statute

or rule requires that a state permit intervention.

R651-101-9.  Pre-hearing Procedure.
The Presiding Officer may, upon written notice to all

parties of record, hold a pre-hearing conference for the
purposes of formulating or simplifying the issues, obtaining
admissions of fact and of documents which will avoid
unnecessary proof, arranging for the exchange of proposed
exhibits, and agreeing to such other matters as may expedite
the orderly conduct of the proceedings or the settlement
thereof.

R651-101-10.  Continuance.
If application is made to the Presiding Officer within a

reasonable time prior to the date of hearing, upon proper
notice to the other parties the Presiding Officer may grant a
continuance of the hearing.

R651-101-11.  Parties to a Hearing.
(a)  All persons defined as a "party" are entitled to

participate in hearings before the Division or Director.
(b)  All parties shall be entitled to introduce evidence,
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examine and cross-examine witnesses, make arguments, and
fully participate in the proceeding.

R651-101-12.  Appearances and Representation.
(a)  Taking Appearances
Parties shall enter their appearances at the beginning of a

hearing or at such time as may be designated by the Presiding
Officer by giving their names and addresses and stating their
positions or interests in the proceeding.

(b)  Representation of Parties
(1)  An individual who is a party to a proceeding, or an

officer designated by a partnership, corporation, association
or governmental subdivision or agency which is a party to a
proceeding, may represent his or its interest in the proceeding.

(2)  Any party may be represented by an attorney
licensed to practice in the State of Utah.

R651-101-13.  Failure to Appeal--Default.
When a party or his authorized representative to a

proceeding fails to appear at a hearing after due notice has
been given, the Presiding Officer may continue the matter or
may enter an order of default as provided by Section 63-46b-
11 or may proceed to hear the matter in the absence of the
defaulting party.

R651-101-14.  Discovery, Testimony, Evidence and
Argument.

(a)  Discovery is prohibited and the Division or Director
may not issue subpoenas or other discovery orders.

(b)  All parties shall have access to information
contained in the Division's files of public record and to all
materials and information gathered in any investigation, to the
extent permitted by law.

(c)  Testimony
At the hearing, the Presiding Officer shall accept oral or

written testimony from any party.  Further, the Presiding
Officer shall have the right to question and examine any
witnesses called to present testimony at a hearing.  The
testimony and statements which are received at hearings may,
but need not, be under oath.

(d)  Order of Presentation of Evidence
Unless otherwise directed by the Presiding Officer at a

hearing, the presentation of evidence shall be as follows:
(1)  When agency action is initiated by a person other

than the Division or Director:
(i)  person initiating the action,
(ii)  respondent (if any), then
(iii)  Division staff.
(2)  When the Division or Director initiates agency

action:
(i)  Division staff,
(ii)  respondent, then
(ii)  other interested parties (if any).
During any hearing a party may offer rebuttal evidence.
(e)  Rules of Evidence
A hearing may be conducted in an informal manner and

without adherence to the rules of evidence required in judicial
proceedings.  Irrelevant, immaterial and unduly repetitious
evidence shall be excluded.  The weight to be given to
evidence shall be determined by the Presiding Officer.  Any
relevant evidence may be admitted if it is the type of evidence
commonly relied upon by prudent man in the conduct of their
affairs.  Hearsay evidence may be used for the purpose of
supplementing or explaining other evidence, but it shall not
be sufficient in itself to support a finding unless it would be
admissible in a judicial proceeding.

(f)  Documentary Evidence
Documentary evidence may be received in the form of

copies or excerpts.  However, upon request, parties shall be

given an opportunity to compare the copy with the original.
(g)  Official Notice
The Presiding Officer may take official notice of the

following matters:
(1)  Rules, regulations, official reports, written decisions,

orders or policies of the Board, Division or any other
regulatory agency, state or federal;

(2)  Official documents introduced into the record by
proper reference; provided, however such documents shall be
made available so that the parties to the hearing may examine
the documents and present rebuttal testimony if they so
desire;

(3)  Matters of common knowledge and generally
recognized technical or scientific facts within the Division's
or Director's specialized knowledge and of any factual
information which the Presiding Officer may have gathered
from a field inspection.

(h)  Oral Argument and Memoranda
Upon the conclusion of the taking of evidence, the

Presiding Officer may, in his discretion, permit the parties to
make oral arguments setting forth their positions and also to
submit written memoranda within the time specified by the
Presiding Officer.

R651-101-15.  Record of Hearing.
(a)  A record of any hearing shall be recorded at the

Division's expense.  When a record is made by the Division,
it shall be done by means of an automatic recording device.
Any party, at his own expense, may have a reporter approved
by the Division prepare a transcript from the record of the
hearing.

(b)  If a party desires that the testimony be recorded by
means of a court reporter, that party may employ a court
reporter at his own expense and shall furnish a transcript of
the testimony to the Division free of charge.  This transcript
shall be available at the Division office to any party to the
hearing.

R651-101-16.  Decisions and Orders.
(a)  Report and Order
After the Presiding Officer has reached a final decision

upon any adjudicative proceeding, he shall make and enter a
signed order in writing that states the decision, the reasons for
the decision, a notice of the rights of the parties to request
Division or Director review reconsideration or judicial
review, as appropriate, and notice of the time limits for filing
a request for review, reconsideration or a court appeal.  The
order shall be based on the facts appearing in any of the
Division's files and on the facts presented in evidence at any
hearings.

(b)  Service of Decisions
A copy of the Presiding Officer's order shall be promptly

mailed by regular mail to each of the parties.

R651-101-17.  Agency Review.
Who may file
(a)  Where the agency action is taken by a Presiding

Officer other than the Director, any aggrieved party may seek
review of an order or decision, to the Director as the case may
be, by following the procedures of Section 63-46b-12 and the
following additional rules.  Such review shall be considered a
prerequisite for judicial review.  The requests for review shall
be to the Director, as provided by law.

(b)  Filing of Request for Review.
(1)  Requests for review of agency action within the

statutory or regulatory purview of the Division shall be filed
with the Director within ten days after the issuance of the
order.

(c)  Action on the Request for Review
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(1)  Where the request for review is to the Director, the
request shall be reviewed by the Director.

(2)  Unless otherwise provided by law, all reviews shall
be based on the record before the Presiding Officer.  In order
to assist in review, parties, upon request, may be allowed to
file briefs or other documents explaining their position.

(3)  Parties shall not be entitled to a hearing on review,
except as allowed by law; provided, however, that the
Director may, in his discretion, grant a hearing for their
benefit to assist them in the review.  Notice of any hearing
shall be mailed to all parties at least 10 days prior to the
hearing.

(d)  Action on Review
Within a reasonable time after the filing of any response,

other filings, or after any hearing, the Director shall issue a
written order on review which shall be signed by the Director
and shall be mailed to each party.  The order shall contain the
items, findings, conclusions and notices more fully set forth
in Subsection 63-46b-12(6)(c).

R651-101-18.  Request for Reconsideration.
(a)  Who may file
Within ten days after the date that an order on review is

issued, any aggrieved party may file a request for
reconsideration by following the procedures of Section 63-
46b-13 and the following additional rules.  Such a request is
not a prerequisite for judicial review.

(b)  Action on the Request
The Director shall issue a written order granting or

denying the request for reconsideration.  If such an order is
not issued within 20 days after the filing of the request, the
request for rehearing shall be considered denied.  Any order
granting rehearing shall be strictly limited to the matter
specified in the order.

R651-101-18.  Judicial Review.
Any party aggrieved by final agency action may obtain

judicial review of such action pursuant to sections 63-46b-14
and 15, except where judicial review is expressly prohibited
by statute.  A petition for judicial review shall be filed within
30 days after the date that the order constituting final agency
action is issued.

R651-101-20.  Declaratory Orders.
An interested person may file a request for agency action

requesting that the Division or Director issue a declaratory
order determining the applicability of any statute, rule, or
order within the primary jurisdiction of the Board, Division or
Director pursuant to Section 63-46b-21.  A request for a
declaratory order shall set forth in detail the specific statute,
rule, or order which is in question, the specific facts for which
the order is requested, the manner in which the person making
the request claims the statute, rule, or order may affect him,
and the specific questions for which a declaratory order is
requested.

The Division or Director may in their discretion decline
to issue declaratory orders where they deem the facts
presented to be conjectural, or where the public interest would
best be served by not issuing such order.

R651-101-21.  Emergency Orders.
The Division or Director may issue an order on an

emergency basis without complying with these rules under
the circumstances and procedures set forth in Section 63-46b-
20.

KEY:  administrative procedures
April 21, 2010 63G-4-102
Notice of Continuation July 1, 2010
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R651.  Natural Resources, Parks and Recreation.
R651-223.  Vessel Accident Reporting.
R651-223-1.  Notification Required.

An operator shall immediately and by the quickest
means of communication available notify the nearest state
park ranger or other law enforcement officer of an accident
that involves a vessel or its equipment when one of the
following occurs:  a person dies or disappears from a vessel
under circumstances that indicate death; a person is injured
and receives medical treatment beyond first aid; or property is
damaged in excess of $2,000.

This notification shall include:
(a)  the date, time, and location of the occurrence;
(b)  the name of each person who died or disappeared;
(c)  the assigned number of the vessel; and
(d)  the name and address of the owner and operator.

R651-223-2.  Other Notification.
If the operator cannot provide this notification, then

another person on board shall make the notification required
in rule R651-223-1.

R651-223-3.  Report Required.
The operator, owner, or other person on board shall

submit a completed and signed Owner/Operator Boating
Accident Report (PR-53A) to the division within 10 days of
the accident.

KEY:  accidents, boating
August 15, 2002 73-18-13
Notice of Continuation June 8, 2010
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R651.  Natural Resources, Parks and Recreation.
R651-409.  Minimum Amounts of Liability Insurance
Coverage for an Organized Practice or Sanctioned Race.
R651-409-1.  Insurance Policy Requirements Maintained.

The insurance specifications for Subsections 41-22-
29(1)(a) and (b) for an organization conducting "organized
practices" or "sanctioned races" shall be a continuously
maintained policy fully covering insurable responsibilities.
This insurance policy shall be obtained from a reliable
insurance company that is authorized to do business in Utah
and is at all times A.M. Best Company rated "A" or better
with a financial size category of XII or larger.  The policy
shall include Comprehensive General Liability Insurance,
including coverage for premises and operations, products,
combined single limit per occurrence, and an aggregate of not
less than $1,000,000 combined single limit per occurrence,
and an aggregate of not less than $1,000,000, which shall be
designated as applying only to the organization conducted
under Subsections 41-22-29(1)(a) and (b) U.C.A. 1953.  If
this coverage is written on a claims-made basis, the certificate
of insurance shall so indicate.  The policy shall also contain
an extended-reporting-period provision or similar "tail"
provision that keeps full insurance in force for claims
reported up to three (3) years after the organization ceases
activities covered by the policy.  The insurance policy shall
be endorsed to add all persons providing services or who own
lands affected by the activities conducted.

KEY:  parks, liability, insurance
July 4, 2000 63-11-17
Notice of Continuation June 29, 2010 41-22-29(1)(a)

41-22-29(1)(b)



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 218

R651.  Natural Resources, Parks and Recreation.
R651-610.  Expulsion.
R651-610-1.  Violation of Rules.

Any person or persons who are in violation of any rules
promulgated under Section 79-4-304 may be expelled from
the park area by a ranger or other law enforcement officer,
and prohibited from returning for 48 hours.

KEY:  parks, fees
December 2, 1999 79-4-501
Notice of Continuation July 7, 2008 53-13-103
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R651.  Natural Resources, Parks and Recreation.
R651-620.  Protection of Resources Park System Property.
R651-620-1.  Applicability of Criminal Code.

Offenses against capital improvements, natural and
cultural resources will normally be handled through the Utah
Criminal Code.

R651-620-2.  Trespass.
(1)  A person may be found guilty of a class B

misdemeanor, as stated in Utah Code Annotated, Section 79-
4-502 if that person engages in activities within a park area
without specific written authorization by the division. These
activities include:(a) construction, or causing to construct, any
structure, including buildings, fences water control devices,
roads, utility lines or towers, or any other improvements; (b)
removal, extraction, use, consumption, possession or
destruction of any natural or cultural resource; (c) grazing of
livestock, except as provided in Utah Code Annotated,
Section 72-3-112.  A cause of action for the trespass of
livestock may be initiated in accordance with 78-12-26 (2);
(d) use or occupation of park area property for more than 30
days after the cancellation or expiration of permit, lease, or
concession agreement; or (e) any use or occupation in
violation of division rules.

(2)  The provisions of this section do not apply to
division employees in the performance of their duties.

(3)  Violations described in section (1) are subject to
penalties as provided in Utah Code Annotated, Section 76-3-
204 and Section 76-3-301.

R651-620-3.  Tossing, Throwing, or Rolling of Rocks and
other Materials.

The tossing, throwing, or rolling of rocks or other
materials into valleys or canyons or down hills and mountains
is prohibited.

R651-620-4.  Firewood.
Collecting or cutting of firewood is prohibited without a

permit.

R651-620-5.  Glass Containers.
Use or possession of glass containers is prohibited in

posted areas.

R651-620-6.  Metal Detecting.
Metal detecting is prohibited without a permit.

KEY:  parks, trespass
November 16, 2004 79-4-502
Notice of Continuation July 7, 2008
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R651.  Natural Resources, Parks and Recreation.
R651-634.  Nonresident OHV User Permits and Fees.
R651-634-1.  User Permits and Fees.

Except as provided below, any nonresident owning an
off-highway vehicle, who operates or gives another person
permission to operate the off-highway vehicle on any public
land, trail, street or highway in this state, shall pay an annual
off-highway vehicle user fee.

1.  A decal will be issued which proves payment has
been made.  The decal will then be displayed on the off-
highway vehicle as follows:  On snowmobiles, the decal shall
be mounted on the left side of the hood, pan or tunnel.  On
motorcycles, the decal shall be mounted on the left fork, or on
the left side body plastic.  On all-terrain vehicles, the decal
shall be mounted on the rear of the vehicle.  Vehicle types are
defined in 41-22-2 UCA.  In all instances, the decal shall be
mounted in a visible location.  The decal shall be non-
transferable.

2.  A receipt will be issued with the decal indicating the
fee paid, the Vehicle Identification Number (VIN) of the off-
highway vehicle, and the off-highway vehicle owner's name
and address.  This receipt shall remain with the off-highway
vehicle at all times.

3.  Fees charged will be in accordance with S.B. 14
(1999 Utah Laws 1, effective July 1, 1999), and H.B. 51
(2004 Utah Laws, Chapter 314, effective July 1, 2004) which
state that the off-highway vehicle user annual fee will be $30
per year.

4.  Nonresident OHV user permits shall continue in
effect for a period of 12 months beginning with the first day
of the calendar month of purchase, and shall not expire until
the last day of the same month in the following year.

Applicants for a nonresident OHV user permit shall
provide evidence that the applicant is the owner of the off-
highway vehicle, and is not a resident of Utah.  Such evidence
shall include:

a.  A government issued identification card showing the
state of residency of the off-highway vehicle owner, and one
of the following:

(1)  A title or certificate of registration from a state other
than Utah.

(2)  An original bill of sale; or
b.  A sworn affidavit stating that the off-highway vehicle

is owned by a nonresident of the State of Utah.  The affidavit
must state the name and address of the vehicle owner, and a
description of the off-highway vehicle, including the Vehicle
Identification Number (VIN).

Off-highway vehicles currently registered in a state
offering reciprocal operating privileges to Utah residents shall
be exempt from the nonresident user fee requirements of this
rule.  The Division shall maintain a list of states offering
reciprocal operating privileges to Utah residents.  This list
shall be updated at least annually.

Provisions of this rule shall not apply to off-highway
vehicles exempt under 41-22-35(1)(b)(i), or to off-highway
vehicles participating in scheduled competitive events
sponsored by a public or private entity, or in noncompetitive
events sponsored in whole or in part by any governmental
entity; or to Street Legal All-terrain Vehicles as defined in
41-6a-102(61), and registered for highway use in a state that
offers reciprocal highway operating privileges to Utah
residents operating Street Legal All-Terrain vehicles.

KEY:  parks
December 22, 2008 41-22-35
Notice of Continuation June 29, 2010 63-11-17
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R657.  Natural Resources, Wildlife Resources.
R657-6.  Taking Upland Game.
R657-6-1.  Purpose and Authority.

(1)  Under authority of Sections 23-14-18 and 23-14-19
and in accordance with 50 CFR 20, 2004 edition, which is
incorporated by reference, the Wildlife Board has established
this rule for taking upland game.

(2)  Specific season dates, bag and possession limits,
areas open, number of permits and other administrative details
that may change annually are published in the Upland Game
Proclamation of the Wildlife Board for taking upland game.

R657-6-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-

2.
(2)  In addition:
(a)  "Bait" means shelled, shucked or unshucked corn,

wheat or other grain, salt or other feed that lures, attracts or
entices birds.

(b)  "CFR" means the Code of Federal Regulations.
(c)  "Falconry" means the sport of taking quarry by

means of a trained raptor.
(d)  "Landowner" means any individual, family or

corporation who owns property in Utah and whose name
appears on the deed as the owner of eligible property or
whose name appears as the purchaser on a contract for sale of
eligible property.

(e)  "Migratory game bird" means, for the purposes of
this rule, Mourning Dove, White-winged Dove, Band-tailed
Pigeon, and Sandhill Crane.

(f)  "Transport" means to ship, carry, export, import,
receive or deliver for shipment, conveyance, carriage,
exportation or importation.

(g)  "Upland game" means pheasant, quail, Chukar
Partridge, Hungarian Partridge, Sage-grouse, Ruffed Grouse,
Blue Grouse, Sharp-tailed Grouse, cottontail rabbit, snowshoe
hare, White-tailed Ptarmigan, and the following migratory
game birds:  Mourning Dove, White-winged Dove, Band-
tailed Pigeon, and Sandhill Crane.

R657-6-3.  Migratory Game Bird Harvest Information
Program.

(1)  A person must obtain a Migratory Game Bird
Harvest Information Program (HIP) registration number to
hunt migratory game birds.

(2)(a)  A person may call the telephone number or
register online as published in the proclamation of the
Wildlife Board for taking upland game to obtain their HIP
registration number.

(b)  A person must write their HIP registration number
on their current valid hunting license.

(3)  Any person obtaining a HIP registration number will
be required to provide their:

(a)  hunting license number;
(b)  hunting license type;
(c)  name;
(d)  address;
(e)  phone number;
(f)  birth date; and
(g)  information about the previous year's migratory

game bird hunts.
(4)  Lifetime license holders will receive a sticker every

three years from the Division to write their HIP number on
and place on their lifetime license card.

(5)  Any person hunting migratory game birds will be
required, while in the field, to possess a hunting or
combination license with the HIP registration number
recorded on the license, demonstrating they have registered
and provided information for the HIP program.

R657-6-4.  Permits for Band-tailed Pigeon, Sage-grouse,
Sharp-tailed Grouse and White-tailed Ptarmigan.

(1)(a)  A person may not take or possess:
(i)  Band-tailed Pigeon without first obtaining a Band-

tailed Pigeon permit;
(ii)  Sage-grouse without first obtaining a Sage-grouse

permit;
(iii)  Sharp-tailed Grouse without first obtaining a Sharp-

tailed Grouse permit; or
(iv)  White-tailed Ptarmigan without first obtaining a

White-tailed Ptarmigan permit.
(b)  A person may obtain only one permit for each

species listed in Subsection (1)(a), except a falconer with a
valid Falconry Certificate of Registration may obtain one
additional two-bird Sage-grouse permit beginning on the date
published in the proclamation of the Wildlife Board for
taking upland game, if any permits are remaining.

(2)(a)  A limited number of two-bird Sage-grouse
permits are available in the areas published in the
proclamation of the Wildlife Board for taking upland game.

(b)  A Sage-grouse permit may only be used in one of
the open areas as published in the proclamation of the
Wildlife Board for taking upland game.

(c)  Sage-grouse permits will be issued pursuant to
R657-62-21.

(3)(a)  A limited number of two-bird, Sharp-tailed
Grouse permits are available.

(b)  A Sharp-tailed Grouse permit may only be used in
one of open areas as published in the proclamation of the
Wildlife Board for taking upland game.

(c)  Sharp-tailed Grouse permits will be issued pursuant
to R657-62-21.

(4)  Band-tailed Pigeon and White-tailed Ptarmigan
permits are available from Division offices, through the mail,
and through the Division's Internet address by the first week
in August, free of charge.

R657-6-5.  Application Procedure for Sandhill Crane.
(1)(a)  Sandhill Crane permits will be issued pursuant to

R657-62-20.
(b)  Residents and nonresidents may apply.
(c)  The application period for Sandhill Crane is

published in the proclamation of the Wildlife Board for
taking upland game.

(2)  A person may obtain only one Sandhill Crane permit
each year.

R657-6-6.  Firearms and Archery Tackle.
(1)  A person may not use any weapon or device to take

upland game except as provided in this section.
(2)(a)  Upland game may be taken with archery

equipment, a shotgun no larger than 10 gauge, or a handgun.
Loads for shotguns and handguns must be one-half ounce or
more of shot size between no. 2 and no. 8, except:

(i)  migratory game birds may not be taken with a
handgun, or a shotgun capable of holding more than three
shells, unless it is plugged with a one-piece filler, incapable
of removal without disassembling the gun, so its total
capacity does not exceed three shells;

(ii)  cottontail rabbit and snowshoe hare may be taken
with any firearm not capable of being fired fully automatic;

(iii)  a person hunting upland game on a temporary game
preserve as defined in Rule R657-5 may not use or possess
any broadheads unless that person possesses a valid big game
archery permit for the area being hunted;

(iv)  only shotguns, firing shot sizes no. 4 or smaller,
may be used on temporary game preserves as specified in
Rule R657-5; and

(v)  Sandhill Crane may be taken with any size of
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nontoxic shot.
(b)  Crossbows are not legal archery equipment for

taking upland game, except as provided in Rule R657-12.
(3)  A person may not use:
(a)  a firearm capable of being fired fully automatic; or
(b)  any light enhancement device or aiming device that

casts a beam of light.

R657-6-7.  Nontoxic Shot.
(1)  Only nontoxic shot may be used to take Sandhill

Crane.
(2)  Except as provided in Subsection (3), nontoxic shot

is not required to take any species of upland game, except
Sandhill Crane.

(3)  A person may not possess or use lead shot or any
other shot that has not been approved by the U.S. Fish and
Wildlife Service while on federal refuges or the following
state waterfowl or wildlife management areas: Bicknell
Bottoms, Blue Lake, Brown's Park, Clear Lake, Desert Lake,
Farmington Bay, Harold S. Crane, Howard Slough,
Locomotive Springs, Manti Meadows, Mills Meadows,
Ogden Bay, Powell Slough, Public Shooting Grounds, Salt
Creek, Scott M. Matheson Wetland Preserve, Stewart Lake,
and Timpie Springs.

R657-6-8.  Use of Firearms and Archery Tackle on State
Wildlife Management Areas.

(1)  A person may not possess a firearm or archery
tackle, except during the specified hunting seasons or as
authorized by the Division on the following wildlife
management areas: Bear River Trenton Property Parcel, Bud
Phelps, Castle Dale, Huntington, James Walter Fitzgerald,
Mallard Springs, Manti Meadows, Montes Creek, Nephi,
Pahvant, Redmond Marsh, Richfield, Roosevelt, Scott M.
Matheson Wetland Preserve, Vernal, and Willard Bay.

(2)  The firearm restrictions set forth in this section do
not apply to a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing the concealed firearm to
hunt or take wildlife.

R657-6-9.  Use of Firearms and Archery Tackle on State
Waterfowl Management Areas.

(1)  A person may not possess a firearm or archery
tackle, except during the specified waterfowl hunting seasons
or as authorized by the Division on the following waterfowl
management areas: Bicknell Bottoms, Blue Lake, Brown's
Park, Clear Lake, Desert Lake, Farmington Bay, Harold S.
Crane, Howard Slough, Locomotive Springs, Mills Meadows,
Ogden Bay, Powell Slough, Public Shooting Grounds, Salt
Creek, Stewart Lake, and Timpie Springs.

(2)  During the waterfowl hunting seasons, a shotgun is
the only firearm that may be held in possession.

(3)  The firearm restrictions set forth in this section do
not apply to a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing the concealed firearm to
hunt or take wildlife.

R657-6-10.  Shooting Hours.
(1)(a)  Except as provided in Subsection (b), shooting

hours for upland game are as follows:
(i)  Band-tailed Pigeon, Mourning Dove, White-winged

Dove, and Sandhill Crane may be taken only between one-
half hour before official sunrise through official sunset.

(ii)  Sage-grouse, Ruffed Grouse, Blue Grouse, Sharp-
tailed Grouse, White-tailed Ptarmigan, Chukar Partridge,
Hungarian Partridge, pheasant, quail, cottontail rabbit, and
snowshoe hare may be taken only between one-half hour

before official sunrise through one-half hour after official
sunset.

(b)  A person must add to or subtract from the official
sunrise and sunset depending on the geographic location of
the state.  Specific times are provided in a time zone map in
the proclamation of the Wildlife Board for taking upland
game.

(2)  A person may not discharge a firearm on state
owned lands adjacent to the Great Salt Lake, state waterfowl
management areas or on federal refuges between official
sunset through one-half hour before official sunrise.

R657-6-11.  State Parks.
(1)  Hunting of any wildlife is prohibited within the

boundaries of all state park areas, except those areas
designated open to hunting by the Division of Parks and
Recreation in Rule R651-614-4.

(2)  Hunting with rifles and handguns in park areas
designated open is prohibited within one mile of all park
facilities including buildings, camp or picnic sites, overlooks,
golf courses, boat ramps, and developed beaches.

(3)  Hunting with shotguns or archery tackle is
prohibited within one quarter mile of the above stated areas.

R657-6-12.  Falconry.
(1)(a)  Falconers must obtain an annual hunting or

combination license and a valid falconry certificate of
registration or license to hunt upland game and must also
obtain:

(b)  a Band-tailed Pigeon permit before taking Band-
tailed Pigeon;

(c)  a Sage-grouse permit before taking Sage-grouse;
(d)  a Sharp-tailed Grouse permit before taking Sharp-

tailed Grouse;
(e)  a White-tailed Ptarmigan permit before taking

White-tailed Ptarmigan; or
(f)  a Sandhill Crane permit before taking Sandhill

Crane.
(2)  Areas open and bag and possession limits for

falconry are provided in the proclamation of the Wildlife
Board for taking upland game.

R657-6-13.  Baiting.
(1)  A person may not hunt upland game by the aid of

baiting, or on or over any baited area where a person knows
or reasonably should know that the area is or has been baited.
This section does not prohibit:

(a)  the taking of any migratory game bird on or over the
following lands or areas that are not otherwise baited areas:

(i)  standing crops or flooded standing crops (including
aquatics), standing, flooded or manipulated natural
vegetation, flooded harvested croplands, or lands or areas
where seeds or grains have been scattered solely as the result
of a normal agricultural planting, harvesting, post-harvest
manipulation or normal soil stabilization practice;

(ii)  from a blind or other place of concealment
camouflaged with natural vegetation;

(iii)  from a blind or other place of concealment
camouflaged with vegetation from agricultural crops, as long
as such camouflaging does not result in the exposing,
depositing, distributing or scattering of grain or other feed; or

(iv)  standing or flooded standing agricultural crops
where grain is inadvertently scattered solely as a result of a
hunter entering or exiting a hunting area, placing decoys or
retrieving downed birds.

(b)  The taking of any upland game, except Sandhill
Crane, on or over lands or areas that are not otherwise baited
areas, and where grain or other feed has been distributed or
scattered solely as the result of manipulation of an
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agricultural crop or other feed on the land where grown or
solely as the result of a normal agricultural operation.

R657-6-14.  Use of Motorized Vehicles.
Motorized vehicle travel on all state wildlife

management areas is restricted to county roads and improved
roads that are posted open.

R657-6-15.  Possession of Live Protected Wildlife.
A person may not possess live, protected wildlife.

Protected wildlife that is wounded must be immediately killed
and shall be included in the hunter's bag limit.

R657-6-16.  Tagging Requirements.
(1)  The carcass of a Sandhill Crane, sage grouse, or

Sharp-tailed Grouse must be tagged in accordance with
Section 23-20-30.

(2)  A person may not hunt or pursue Sandhill Crane,
sage grouse, or Sharp-tailed Grouse after any of the notches
have been removed from the tag or the tag has been detached
from the permit.

R657-6-17.  Identification of Species and Sex.
One fully feathered wing must remain attached to each

upland game bird and migratory game bird taken while it is
being transported to allow species identification.

R657-6-18.  Waste of Upland Game.
A person shall not kill or cripple any upland game

without making a reasonable effort to retrieve the animal.

R657-6-19.  Utah Pheasant Project.
(1)  Boy Scouts, Girl Scouts, or youth enrolled in 4-H or

FFA may collect and rear pheasants from eggs in nests
destroyed by normal hay mowing operations. The 4-H club
leader, FFA adviser or Scout Master shall first apply for and
obtain a certificate of registration for this activity.

(2)  Landowners or operators of mowing equipment may
collect the eggs and possess them for no more than 24 hours
for pick up by a person with a certificate of registration.

(3)  Pheasants must be released by 16 weeks of age.
(4)  These pheasants remain the property of the state of

Utah.

R657-6-20.  Use of Dogs.
(1)  Dogs may be used to locate and retrieve upland

game during open hunting seasons.
(2)  Dogs are not allowed on state wildlife management

or waterfowl management areas, except during open hunting
seasons or as posted by the Division.

(3)  State wildlife management and waterfowl
management areas are listed under Sections R657-6-9 and
R657-6-10.

R657-6-21.  Closed Areas.
A person may not hunt upland game in any area posted

closed by the Division or any of the following areas:
(1)  Salt Lake International Airport boundaries as posted.
(2)  Incorporated municipalities: Most of the

incorporated areas of Alta, a portion of Davis County,
Garland City, Layton, Logan, Pleasant View City, South
Ogden City, Syracuse City, West Jordan, and West Valley
City are closed to the discharge of firearms. Check with the
respective city officials for specific boundaries. Other
municipalities may have additional firearm restrictions.

(3)  Wildlife Management Areas:
(a)  Waterfowl management areas and federal refuges are

open for hunting upland game only during designated
waterfowl hunting seasons, including: Bear River National

Wildlife Refuge, Bicknell Bottoms, Blue Lake, Brown's Park,
Clear Lake, Desert Lake, Farmington Bay, Harold S. Crane,
Howard Slough, Locomotive Springs, Mills Meadows, Ogden
Bay, Ouray National Wildlife Refuge, Powell Slough, Public
Shooting Grounds, Salt Creek, Stewart Lake, and Timpie
Springs.

(b)  Fish Springs National Wildlife Refuge is closed to
upland game hunting.

(c)  Goshen Warm Springs is closed to upland game
hunting.

(4)  Military installations, including Camp Williams, are
closed to hunting and trespassing unless otherwise authorized.

R657-6-22.  Live Decoys and Electronic Calls.
A person may not take migratory game birds by the use

or aid of live decoys, recorded or electronically amplified
bird calls or sounds, or recorded or electronically amplified
imitations of bird calls or sounds.

R657-6-23.  Shipping or Exporting.
(1)  No person may transport upland game by the Postal

Service or a common carrier unless the package or container
has the name and address of the shipper and the consignee
and an accurate statement of the numbers of each species of
birds contained therein clearly and conspicuously marked on
the outside of the container.

(2)  A shipping permit issued by the Division must
accompany each package containing upland game within or
from the state.

(3)  A person may export upland game or their parts
from Utah only if:

(a)  the person who harvested the upland game
accompanies it and possess a valid license or permit
corresponding to the tag, if applicable; or

(b)  the person exporting the upland game or its parts, if
it is not the person who harvested the upland game, has
obtained a shipping permit from the Division.

R657-6-24.  Spotlighting.
(1)  Except as provided in Section 23-13-17:
(a)  a person may not use or cast the rays of any

spotlight, headlight or other artificial light to locate protected
wildlife while having in possession a firearm or other weapon
or device that could be used to take or injure protected
wildlife; and

(b)  the use of a spotlight or other artificial light in a
field, woodland or forest where protected wildlife are
generally found is prima facie evidence of attempting to
locate protected wildlife.

(2)  The provisions of this section do not apply to:
(a)  the use of the headlights of a motor vehicle or other

artificial light in a usual manner where there is no attempt or
intent to locate protected wildlife; or

(b)  a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing the concealed firearm to
hunt or take wildlife.

R657-6-25.  Season Dates, Bag and Possession Limits, and
Areas Open.

Season dates, bag and possession limits, areas open, and
number of permits for taking upland game are provided in the
proclamation of the Wildlife Board for taking upland game.

KEY:  wildlife, birds, rabbits, game laws
August 10, 2009 23-14-18
Notice of Continuation June 28, 2010 23-14-19
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R671.  Pardons (Board of), Administration.
R671-303.  Information Received, Maintained or Used by
the Board.
R671-303-1.  Information Received, Maintained or Used
by the Board.

(1)  Offender Access to Information
Absent a security or safety concern, as determined by the

Board, an offender will be provided access to the information
being considered by the Board and given an opportunity to
respond to such information, whenever the Board sets or
extends the offender's parole or release date. If the Board
determines offender access to information presents a security
or safety concern, the offender will be provided a written
summary of the material information being considered.

The Board, upon request or upon it's own motion, may
continue a hearing to allow submission of additional
documentation or information. The Board will consider any
relevant facts obtained at the hearing or later submitted by the
offender, provided such later submitted information is
received within five (5) days following the hearing.

The Board will also provide an offender with a copy of
the records contained in the offender's file at least three days
prior to any personal appearance hearing in which a parole or
release date may be fixed or extended by the Board.  Any
additional information obtained by the Board after this initial
disclosure will be provided to the offender at the beginning of
the hearing.  In such event, the offender will be given an
opportunity to review the supplemental information before
proceeding.  If no additional time is requested by the
offender, the hearing will proceed as scheduled.

For administrative routings to fix an original hearing
date, the Board will only consider information available to the
court at the time of sentencing.  This information will not be
disclosed to the offender until the time of his/her original
hearing, as it has already been disclosed in court.

(2)  Submission of Information
Other than concise and brief letters, or statements by the

offender, all other materials, briefs or written memoranda or
argument submitted by or on behalf of any person, in
preparation for a hearing (excluding commutation hearings
governed by Rule R671-312), shall be limited to no more than
five (5) pages in length.

Submissions by legal counsel for or on behalf of an
offender must be received by the Board no later than seven
(7) days prior to any scheduled hearing.

The Board reserves the right to strike from the offender's
file, and to refuse to accept or consider any material or
submissions which are irrelevant, defamatory, or which do
not otherwise conform to this rule.

KEY:  inmates' rights, inmates, parole, records
June 29, 2010 63G-2
Notice of Continuation July 25, 2007
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R710.  Public Safety, Fire Marshal.
R710-9.  Rules Pursuant to the Utah Fire Prevention Law.
R710-9-1.  Title, Authority, and Adoption of Codes.

1.1  These rules shall be known as the "Rules Pursuant to
the Utah Fire Prevention Law", and may be cited as such, and
will be hereafter referred to as "these rules".

1.2  These rules are promulgated in accordance with
Title 53, Chapter 7, Section 204, Utah Code Annotated 1953,
as amended.

1.3  These rules are adopted by the Utah Fire Prevention
Board to provide minimum rules for safeguarding life and
property from the hazards of fire and explosion, for board
meeting conduct, procedures to amend incorporated
references, establishing board subcommittees, enforcement of
the rules of the State Fire Marshal, and deputizing Special
Deputy State Fire Marshals.

R710-9-2.  Definitions.
2.1  "Authority Having Jurisdiction (AHJ)" means the

State Fire Marshal, his authorized deputies, or the local fire
enforcement authority.

2.2  "Board" means Utah Fire Prevention Board.
2.3  "Division" means State Fire Marshal.
2.4  "IFC" means International Fire Code.
2.5  "LFA" means Local Fire Authority.
2.6  "SFM" means State Fire Marshal or authorized

deputy.
2.7  "Sub-Committee" means Fire Prevention Board

Budget Sub-Committee or Amendment Sub-Committee.
2.8  "UCA" means Utah Code Annotated, 1953.

R710-9-3.  Conduct of Board Members and Board
Meetings.

3.1  Board meetings shall be presided over and
conducted by the chairman and in his absence the vice
chairman or the chairman's designee.

3.2  A quorum shall be required to approve any action of
the Board.

3.3  The chairman of the Board and Board members shall
be entitled to vote on all issues considered by the Board.  A
Board member who declares a conflict of interest or where a
conflict of interest has been determined, shall not vote on that
particular issue.

3.4  Meetings of the Board shall be conducted in
accordance with an agenda, which shall be submitted to the
members by the division, not less that 21 days before the
regularly scheduled Board meetings.

3.5  Public notice of Board meetings shall be made by
the Division as prescribed in UCA Section 52-4-6.

3.6  The division shall provide the Board with a
secretary who shall prepare minutes and shall perform all
secretarial duties necessary for the Board to fulfill its
responsibility.  The minutes of Board meetings shall be
completed and sent to Board members at least 14 days prior
to the scheduled Board meeting.

3.7  A Board members standing on the Board shall come
under review after two unexcused absences in one year from
regularly scheduled board meetings.  The Board members
name shall be submitted to the governors office for status
review.

R710-9-4.  Deputizing Persons to Act as Special Deputy
State Fire Marshals.

4.1  Special deputy state fire marshals may be appointed
by the SFM to positions of expertise within the regular scope
of the Fire Marshal's Office.

4.2  Pursuant to Section 53-7-101 et seq., special deputy
state fire marshals may also be appointed to assist the Fire
Marshal's Office in establishing and maintaining minimum

fire prevention standards in those occupancy classifications
listed in the International Fire Code.

4.3  Special deputy state fire marshals shall be appointed
after review by the State Fire Marshal in regard to their
qualifications and the overall benefit to the Office of the State
Fire Marshal.

4.4  Special deputy state fire marshals shall be appointed
by completing an oath and shall be appointed for a specific
period of time.

4.5  Special deputy state fire marshals shall have a
picture identification card and shall carry that card when
performing their assigned duties.

R710-9-5.  Procedures to Amend the International Fire
Code.

5.1  All requests for amendments to the IFC shall be
submitted to the division on forms created by the division, for
presentation to the Board at the next regularly scheduled
Board meeting.

5.2  Requests for amendments received by the division
less than 21 days prior to any regularly scheduled meeting of
the Board may be delayed in presentation until the next
regularly scheduled Board meeting.

5.3  Upon presentation of a proposed amendment, the
Board shall do one of the following:

5.3.1  accept the proposed amendment as submitted or as
modified by the Board;

5.3.2  reject the proposed amendment;
5.3.3  submit the proposed amendment to the Board

Amendment Subcommittee for further study; or
5.3.4  return the proposed amendment to the requesting

agency, accompanied by Board comments, allowing the
requesting agency to resubmit the proposed amendment with
modifications.

5.4  The Board Amendment Subcommittee shall report
its recommendation to the Board at the next regularly
scheduled Board meeting.

5.5  The Board shall make a final decision on the
proposed amendment at the next Board meeting following the
original submission.

5.6  The Board may reconsider any request for
amendment, reverse or modify any previous action by
majority vote.

5.7  When approved by the Board, the requesting agency
shall provide to the division within 45 days, the completed
ordinance.

5.8  The division shall maintain a list of amendments to
the IFC that have been granted by the Board.

5.9  The division shall make available to any person or
agency copies of the approved amendments upon request, and
may charge a reasonable fee for multiple copies in
accordance with the provisions of UCA, 63-2-203.

R710-9-6.  Fire Advisory and Code Analysis Committee.
6.1  There is created by the Board a Fire Advisory and

Code Analysis Committee whose duties are to provide
direction to the Board in the matters of fire prevention and
building codes.

6.2  The committee shall serve in an advisory position to
the Board, members shall be appointed by the Board, shall
serve for a term of three years, and shall consist of the
following members:

6.2.1  A representative from the State Fire Marshal's
Office.

6.2.2  The Code Committee Chairman of the Fire
Marshal's Association of Utah.

6.2.3  A fire marshal or fire inspector from a local fire
department or fire district.

6.2.4  A representative from the Department of Health.
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6.2.5  The Chief Elevator Inspector from the Utah Labor
Commission.

6.2.6  A representative from the Department of Human
Services.

6.2.7  A representative from Forestry, Fire and State
Lands.

6.3  This committee shall join together with the Uniform
Building Code Commission Fire Protection Advisory
Committee to form the Unified Code Analysis Council.

6.4  The Council shall meet as directed by the Board or
as directed by the Building Codes Commission or as needed
to review fire prevention and building code issues that require
definitive and specific analysis.

6.5  The Council shall select one of it's members to act in
the position of chair and another to act as vice chair.  The
chair and vice chair shall serve for one year terms on a
calendar year basis.  Elections for chair and vice chair shall
occur at the meeting conducted in the last quarter of the
calendar year.

6.6  The chair or vice chair of the council shall report to
the Board or Building Codes Commission recommendations
of the Council with regard to the review of fire and building
codes.

R710-9-7.  Enforcement of the Rules of the State Fire
Marshal.

7.1  Fire and life safety plan reviews of new
construction, additions, and remodels of state owned facilities
shall be conducted by the SFM, or his authorized deputies.
State owned facilities shall be inspected by the SFM, or his
authorized deputies.

7.2  Fire and life safety plan reviews of new
construction, additions, and remodels of public and private
schools shall be completed by the SFM, or his authorized
deputies, and the LFA.

7.3  Fire and life safety plan reviews of new
construction, additions, and remodels of publicly owned
buildings, privately owned colleges and universities, and
institutional occupancies, with the exception of state owned
buildings, shall be completed by the LFA.  If not completed
by the LFA, the SFM, or his authorized deputies shall
complete the plan review.

7.4  The following listed occupancies shall be inspected
by the LFA.  If not completed by the LFA, the SFM, or his
authorized deputies shall inspect.

7.4.1  Publicly owned buildings other than state owned
buildings as referenced in 9.1 of this rule.

7.4.2  Public and private schools.
7.4.3  Privately owned colleges and universities.
7.4.4  Institutional occupancies as defined in Section 9-2

of this rule.
7.4.5  Places of assembly as defined in Section 9-2 of

this rule.
7.5  The Board shall require prior to approval of a grant

the following:
7.5.1  That the applying fire agency be actively

participating in the statewide fire statistics reporting program.
7.5.2  The Board shall also require that the applying fire

agency be actively working towards structural or wildland
firefighter certification through the Utah Fire Service
Certification System.

R710-9-8.  Fire Prevention Board Budget and Amendment
Sub-Committees.

8.1  There is created two Fire Prevention Board Sub-
Committees known as the Budget Subcommittee and the
Amendment Subcommittee.  The subcommittees membership
shall be appointed from members of the Board.

8.2  Membership on the Sub-Committee shall be by

appointment of the Board Chair or as volunteered by Board
members.  Membership on the Sub-Committee shall be
limited to four Board members.

8.3  The Sub-Committee shall meet as necessary and
shall vote and appoint a chair to represent the Sub-Committee
at regularly scheduled Board meetings.

R710-9-9.  Repeal of Conflicting Board Actions.
All former Board actions, or parts thereof, conflicting or

inconsistent with the provisions of this Board action or of the
codes hereby adopted, are hereby repealed.

R710-9-10.  Validity.
The Utah Fire Prevention Board hereby declares that

should any section, paragraph, sentence, or word of this
Board action, or of the codes hereby adopted, be declared
invalid, it is the intent of the Utah Fire Prevention Board that
it would have passed all other portions of this action,
independent of the elimination of any portion as may be
declared invalid.

R710-9-11.  Adjudicative Proceedings.
11.1  All adjudicative proceedings performed by the

agency shall proceed informally as set forth herein and as
authorized by UCA, Sections 63G-4-202 and 63G-4-203.

11.2  If a city, county, or fire protection district refuses
to establish a method of appeal regarding a portion of the
IFC, the appealing party may petition the Board to act as the
board of appeals.

11.3  A person may request a hearing on a decision made
by the SFM, his authorized deputies, or the LFA, by filing an
appeal to the Board within 20 days after receiving final
decision.

11.4  All adjudicative proceedings, other than criminal
prosecution, taken by the SFM, his authorized deputies, or the
LFA, to enforce the Utah Fire Prevention and Safety Act and
these rules, shall commence in accordance with UCA, Section
63G-4-201.

11.5  The Board shall act as the hearing authority, and
shall convene as an appeals board after timely notice to all
parties involved.

11.6  The Board shall direct the SFM to issue a signed
order to the parties involved giving the decision of the Board
within a reasonable time of the hearing pursuant to UCA,
Section 63G-4-203.

11.7  Reconsideration of the Board's decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63G-4-302.

11.8  Judicial review of all final Board actions resulting
from informal adjudicative proceedings is available pursuant
to UCA, Section 63G-4-402.

KEY:  fire prevention, law
July 1, 2010 53-7-204
Notice of Continuation June 8, 2007
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R807.  Regents (Board of), University of Utah, Museum of
Natural History (Utah).
R807-1.  Curation of Collections from State Lands.
R807-1-1.  Purpose.

(1)  This rule ensures the adequate curation of all
collections from lands owned or controlled by the state and its
subdivisions through the selection and review of curation
facilities and repositories.

R807-1-2.  Authority.
(1)  This rule is required by Title 53B, Chapter 17, and is

enacted under the authority of Subsections 53B-17-603(2)
and 53B-17-603(4)(b) and (c), and 53B-17-603(6).

R807-1-3.  Definitions.
(1)  The terms used in this rule are defined in Sections 9-

8-302, 65A-1-1, 53B-17-603, and 79-3-102.
(a)  "Collection" means a specimen and the associated

records documenting the specimen and its recovery.
(b)  "Critical paleontological resources" means

vertebrate fossils and other exceptional fossils that are
designated state paleontological landmarks as provided for in
Section 79-3-505.

(c)  "Curation facility" means:
(i)  the museum;
(ii)  an accredited facility meeting federal curation

standards; or;
(iii)  an appropriate state park.
(d)  "Museum" means the Utah Museum of Natural

History.
(e)  "Repository" means:
(i)  a facility designated by the museum through

memoranda of agreement; or
(ii)  a place of reburial.
(f)  "Specimen" means:
(i)  all man-made artifacts and remains of an

archaeological or anthropological nature, found on or below
the surface of the earth, excluding structural remains; and

(ii)  remains of a critical paleontological nature found on
or below the surface of the earth.

(2)  In addition:
(a)  "Appropriate permitting agency" means the Division

of State History, the Geologic Survey, or the School and
Institutional Trust Lands Administration as set forth in
Sections 9-8-305 and 79-3-501, 502.

(b)  "Arbitration board" means ultimate arbitration
authority as set forth in Section 53B-17-603(4)(c)(vii).

(c)  "Committee" means the curation advisory
committee;

(d)  "State lands" means lands owned or controlled by
the state and its subdivisions, and includes lands administered
by the School and Institutional Trust Lands Administration.

R807-1-4.  Clarification of 53B-17-603.
(1)  For the purposes of Section 53B-17-603 and this

rule:
(a)  "Accredited" means current accreditation by the

American Association of Museums or other nationally
recognized accrediting institutions or agencies;

(b)  "Appropriate state park" means a state park
designated by the Division of Parks and Recreation as
meeting and being in compliance with federal curation
standards;

(c)  "Federal curation policy" means:  generally
understood principles of federal and professional curation
policy, and for archaeological collections, includes but is not
limited to those as set forth in 36 CFR Part 79, 1996 ed., as
amended and those federal rules implementing the Native
American Grave Protection and Reburial Act (43 CFR Part

10, 1996 ed.);
(d)  "Meeting federal curation standards" means that a

facility has been designated by a federal agency as a
repository and is in compliance with Federal curation policy.

R807-1-5.  Curation Advisory Committee.
(1)  The Museum shall establish a curation advisory

committee and shall select the members of the Committee.
(2)  The Committee shall be composed of at least eight

members and shall include a representative from the Division
of Parks and Recreation, the Division of Sovereign Lands and
Forestry, the School and Institutional Trust Lands
Administration, Division of Indian Affairs, Division of State
History, Utah Geologic Survey, curation facilities, and may
include representatives with interests in one or more of the
following areas:  education, research, cultural resource
management, or curation.

(3)  The Committee shall serve in an advisory capacity
to the Museum.

(4)  The Committee's responsibilities shall include
advising the Museum on the following:

(a)  the development and annual review of procedures
relating to the designation of repositories;

(b)  the designation of certain repositories or curation
facilities, taking into consideration those factors listed in
Section 53B-17-603(4)(c); and

(c)  other means by which the Museum can ensure the
adequate curation of all collections from state lands.

(5)  The Committee shall meet with the Museum at least
semiannually, as called by the Director of the Museum.

R807-1-6.  Proof of Consultation.
(1)  The Museum may enter into a memorandum of

agreement with permitting agencies that establishes a process
for providing persons applying for either a survey or an
excavation permit with proof of consultation as required by
Subsection 79-3-501(1)(c)(vi).  That process will include:

(a)  The Museum maintaining a list of curation facilities
and repositories in Utah.  The list shall include:

(i)  their geographic location;
(ii)  the types of collections they curate or desire to

curate; and
(iii)  for repositories, the types of collections they can

adequately curate.
(b)  A procedure for the permit applicant receiving a

copy of the list.
(c)  A procedure for the Museum receiving notification

of the selected curation facility or repository and a copy of
the permit application.

(d)  A procedure whereby critical vertebrate
paleontological resources may be curated by the permittee
when the permittee is a curation facility.

(2)  Collections obtained under an excavation permit
shall be deposited by the permittee at the designated
repository or curation facility no later than six months after
the permittee provides the appropriate permitting agency with
reports as required by law.

(3)  Collections obtained under a survey permit shall be
deposited at the designated repository or curation facility
within one calendar year of completion of field work.

R807-1-7.  Curation Standards.
(1)  In order to be designated as an appropriate curation

facility or repository for collections, a facility must provide
evidence of its ability to continually provide adequate
curation appropriate to the nature and content of the
collection.

(2)  Adequate curation is presumed for all curation
facilities.
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(3)  Adequate curation for repositories means at a
minimum:

(a)  possessing and maintaining complete and accurate
collection records;

(b)  possessing and maintaining requisite facilities which
have equipment and space in the physical plant dedicated
solely to the proper storage, study, and conservation of
collections;

(c)  possessing and maintaining the ability to keep
collections under physically secure conditions within storage,
laboratory, study, and exhibition areas;

(d)  requiring staff and any consultants who are
responsible for managing and preserving collections to be
trained in the curation of collections;

(e)  appropriately handling, storing, cleaning,
conserving, and exhibiting collections to ensure the physical
integrity of collections;

(f)  storing records of collections, including site forms,
field notes, artifact inventory lists, computer disks and tapes,
catalog forms, photographs, and a copy of the final report in a
manner that will protect them from theft and fire;

(g)  conducting regular inspections and inventories of
collections; and

(h)  developing and implementing procedures regarding
the accessioning, loan, exhibition, and deaccessioning of
specimens.

R807-1-8.  Designation of Repositories.
(1)  Any facility, other than a place of reburial, seeking

to be designated as a repository shall submit to the Museum:
(a)  a completed Facility Assessment Form, a copy of

which may be obtained from the Museum; and
(b)  any other information relating to the facility's ability

to provide adequate curation appropriate to the nature and
content of collections requested by the Museum.

(2)  If the Museum determines that a facility is able to
provide adequate curation, the Museum will enter into a
memorandum of agreement that will designate that facility as
a repository and ensure continued adequate curation at that
facility.  The memoranda of agreement shall include the
following:

(a)  reporting provisions;
(b)  provisions for periodic review and monitoring; and
(c)  conditions triggering the revocation of collections

from state lands.
(3)  Any facility denied repository status may appeal the

Museum's decision within 30 days of the denial of status
pursuant to the procedures set forth in R807-1-13 below.

R807-1-9.  Selection of a Repository or Curation Facility.
(1)  A repository or curation facility seeking designation

as a repository or curation facility shall notify the Museum of
the nature of collections it wishes to curate by filing a request
with the Museum.  A request for designation shall include a
discussion of the following as appropriate:

(a)  identification of any specific site or project of
interest to the repository or curation facility;

(b)  repository or curation facility programs related to its
proposed scientific and educational use of the requested
collections; and

(c)  proximity of the repository or curation facility to the
point of origin of the requested collections.

(2)  The Museum shall select a repository or curation
facility for collections to be obtained from state lands under a
survey permit, considering those factors listed in Section
53B-17-603(4)(c).

(3)  The Museum in consultation with the Committee
shall select a repository or curation facility for collections to
be obtained from state lands under an excavation permit,

taking into consideration those factors listed in Section 53B-
17-603(4)(c).

(4)  The Museum in consultation with the Committee
shall designate a second repository or curation facility to
curate collections if the repository or curation facility
originally selected fails to provide adequate curation
appropriate to the nature and content of the collection.

(5)  Any curation facility or repository may appeal the
selection of a repository or curation facility within 30 days
after receiving notice of that selection through the procedures
set forth in R805-1-13 below.

R807-1-10.  Obligations of Repositories or Curation
Facilities.

(1)  Repositories or curation facilities shall immediately
notify the Museum of any loss of accreditation, any changes
resulting in a failure to meet federal curation standards, or
any breach of a memorandum of agreement entered into with
the Museum.

(2)  If a repository or curation facility loses its
accreditation, fails to meet federal curation standards, or
breaches its memorandum of agreement, the Museum may
require transfer of collections to another repository or
curation facility.

(3)  The Museum shall periodically review repositories
to assure they are providing adequate curation appropriate to
the nature and content of the collection. The Museum's
reviews may occur through an on-site visit or submission of
written reports from the repository.  The Museum shall give
the repository 30 days notice of a proposed review.

(4)  Curation facilities with collections from state lands
shall provide the Museum with copies of accreditation reports
from the American Association of Museums or other
nationally recognized accrediting institutions or agencies.

(5)  Repositories or curation facilities shall provide an
inventory of collections received from state lands to the
Museum within 90 days of receipt of the collection.

(6)  Repositories or curation facilities shall notify the
Museum 30 days prior to undertaking any destructive
analysis or exchange to allow the Museum opportunity to
review and comment.

(7)  Other than appropriate exchanges of collections and
destructive analysis, no other form of permanent removal of
collections shall take place.

(8)  Repositories or curation facilities shall notify the
Museum within 30 days of the accidental or any other loss or
destruction of any specimen.

(9)  Repositories or curation facilities shall not take any
actions that would adversely affect recognition of the
following:

(a)  Collections obtained in exchange for collections
found on school and institutional trust lands are owned by the
respective trust and are subject to these rules;

(b)  Collections recovered from school and institutional
trust lands are owned by the respective trust;

(c)  Any monies obtained by a curation facility or
repository from sales of reproductions derived from
collections found on state lands shall be given to the
respective trust, except that the curation facility or repository
may retain monies sufficient to recover the direct costs of
preparation for sale and a reasonable fee for handling the sale.
It is recognized that a curation facility or repository may
contract with a third party to prepare and produce
reproductions.

(d)  Collections recovered from school and institutional
trust lands shall be available for exhibition as the
beneficiaries of the respective trust may request, subject to
Museum's curation responsibilities and the repository or
curation facility's budgetary and exhibit priorities.
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R807-1-11.  Reporting.
(1)  The Museum shall annually submit to the Division

of Sovereign Lands and Forestry and the School and
Institutional Trust Lands Administration an inventory of
collections received from their respective lands and placed in
repositories or curation facilities.

(2)  The Museum shall annually submit to the Division
of Sovereign Lands and Forestry and the School and
Institutional Lands Administration an inventory of specimens
lost, destroyed, or exchanged from their collections.

(3)  The Museum shall annually submit to the Division
of State History a list of collections received and places in
repositories or curation facilities.

R807-1-12.  Designation of Adjudicative Proceedings as
Informal.

(1)  All appeals shall be conducted informally.

R807-1-13.  Procedures of Informal Adjudicative
Proceedings.

(1)  Any facility requesting an appeal of a Museum
designation or selection shall include the following
information in its request:

(a)  the names and addresses of all persons known to
have a direct interest in the requested Museum action and to
whom a copy of the request for Museum action is being sent;

(b)  the Museum's file number or other reference
number, if known;

(c)  the date that the request for Museum action was
mailed;

(d)  a statement of the legal authority and jurisdiction
under which the Museum action is requested;

(e)  a statement of the relief or action sought from the
Museum; and

(f)  a statement of the facts and reasons forming the basis
for relief or Museum action.

(2)  The facility requesting an appeal shall send a copy
of the request by mail to each person known to have a direct
interest in the requested agency action.

(3)  The director of the Museum shall promptly review a
request for relief and shall notify the facility in writing of:

(a)  the decision;
(b)  the reasons for the decision; and
(c)  a notice of the right to review by the arbitration

board within 30 days.
(4)  Copies of the director's notification shall be sent to

the facility making the request and to those parties who have
previously expressed a direct interest in the request.

(5)  The facility may request a review within 30 days of
the director's final decision by submitting a written request to
the Museum.  The Museum director shall then request that the
arbitration board, as set forth in 53B-17-603 (4)(c)(vii), shall
meet.

(6)  The arbitration board shall respond to the request
within 30 days of notification.

KEY:  curation, archaeological resources, paleontological
resources
June 3, 1999 53B-17-603(2)
Notice of Continuation January 6, 2009 53B-17-603(4)(b)

9-8-305(1)(c)
79-3-501(1)©
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R850.  School and Institutional Trust Lands,
Administration.
R850-50.  Range Management.
R850-50-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the
Utah Enabling Act, Articles X and XX of the Utah
Constitution, and Sections 53C-1-302(1)(a)(ii) and 53C-5-102
which authorize the Director of the School and Institutional
Trust Lands Administration to establish rules prescribing
standards and conditions for the utilization of forage and
related development of range resources on trust lands.

R850-50-150.  Planning.
1.  Pursuant to Section 53C-2-201(1)(a), the issuance of

grazing permits within this category of activity carries no
planning obligations by the agency beyond existing rule-
based analysis and approval processes.

2.  Range improvement projects authorized pursuant to
this section carry the following planning obligations beyond
existing rule-based analysis and approval processes:

(a) To the extent required by the Memorandum of
Understanding between the State Planning Coordinator and
the School and Institutional Trust Lands Administration,
submit the proposal for review by the Resource Development
Coordinating Committee (RDCC); and

(b)  Evaluation of and response to comments received
through the RDCC process.

3.  Applications for modified grazing permits which do
not involve surface disturbing activities are governed by
paragraph 1, above.  Applications for modified grazing
permits which involve surface disturbing activities are subject
to the planning obligations set forth in paragraph 2, above.

R850-50-200.  Grazing Management.
Management of trust lands for grazing purposes is based

upon grazing capacity which permits optimum forage
utilization and seeks to maintain or improve range conditions.
Grazing capacity shall be established after consideration of
historical stocking rates, forage utilization, range condition,
trend and climatic conditions.

R850-50-300.  Applications.
Unless land has been withdrawn from grazing or has

been determined to be unsuitable for grazing, applications
shall be accepted for grazing rights upon all trust lands not
otherwise subject to a grazing permit.

School and institutional trust lands may be declared
unsuitable for grazing if it is determined that range conditions
are incapable of supporting economic grazing practices or if
grazing would substantially interfere with another trust land
use that is better able to provide for the support of the
beneficiaries.

R850-50-400.  Permit Approval Process.
Applications shall be accepted on lands available for

permitting under R850-50-300 or upon termination of an
existing permit as follows:

1.  On trust lands that are available for grazing, but are
not subject to an existing permit, applications may be
solicited through advertising or any other method the agency
determines is appropriate, including notification of adjacent
landowners and other permittees in an allotment.

2.  On trust lands subject to an expiring grazing permit,
competing applications shall be accepted from April 1 to
April 30, or the next working day if either of these days is a
weekend or holiday, of the year in which the permit
terminates.

3.  If no competing applications are received, the person
holding the expiring grazing permit shall have the right to

renew the permit by submitting a completed application along
with the first year's rent and other applicable fees.

4.  Persons desiring to submit a competing application
shall do so on forms acceptable to the agency.  Forms may be
acquired at the offices listed in R850-6-200(2)(b).
Applications shall include payment in the amount of the non-
refundable application fee, and the one-time bonus bid.  Bids
shall be refunded to unsuccessful applicants.  Upon
establishment of the yearly rental rate, the successful
applicant shall be required to submit the first year's rental and
other required fees.

5.  Applications shall be evaluated by the agency and
shall be accepted only if the agency determines that the
applicant's grazing activity shall not create unmanageable
problems of trespass, range and resource management, or
access.

(a)  For purposes of this evaluation adjoining permittees
and lessees, adjoining property owners, or adjoining federal
permittees shall be considered acceptable as competing
applicants unless specific problems are clearly demonstrated.

(b)  Applicants not meeting the requirements in (a)
above, whose uses would not unreasonably conflict with the
uses of other permittees of trust lands in the area, shall
nevertheless be accepted if the size of the grazing area, the
access to the grazing area, and other factors demonstrate that
the applicant is able to utilize the area without adverse impact
on the range resources, adjoining lands, or beneficiaries of
affected trust lands.

(c)  For purposes of evaluating an applicant's
acceptability for a grazing permit, the agency may consider
the applicant's ability to maintain any water rights
appurtenant to the lands described in the application.

6.  An existing permittee shall have a preference right to
permit the property provided he agrees to pay an amount
equal to the highest competing application.

R850-50-500.  AUM Assessments and Annual
Adjustments.

An annual assessment shall be charged for each AUM
used by livestock on trust lands.  This assessment shall be
established by the board and shall be reviewed annually and
adjusted if appropriate.

R850-50-600.  Grazing Permit Terms.
No grazing permit shall be issued for a period of time

exceeding 15 years.  The agency may at its discretion,
however, extend the period of time beyond 15 years if it
determines that substantial range improvements approved
pursuant to R850-50-1100 warrant such an extension.  Every
grazing permit executed under these rules shall include the
following terms and conditions:

1.  Terms, conditions, and provisions that shall protect
the interests of the trust beneficiaries with reference to
securing the payment to the agency of all amounts owed.

2.  Terms, conditions, and provisions that shall protect
the range resources from improper and unauthorized grazing
uses.

3.  Other terms, conditions, and provisions that may be
deemed necessary by the agency or board in effecting the
purpose of these rules and not inconsistent with any of its
provisions.

4.  The agency may cancel or suspend grazing permits,
in whole or in part, after 30 days notice by certified mail to
the permittee for a violation of the terms of the permit, or of
these rules, or upon the issuance of a lease or permit, the
purpose of which the agency has determined to be a higher
and better use, or disposal of the trust land.  Failure to pay the
required rental within the time prescribed shall automatically
work a forfeiture and cancellation of the permits and all rights
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thereunder.
5.  Locked gates on trust land without written approval

are prohibited.  If such approval is granted, keys shall be
supplied to the agency and other appropriate parties requiring
access to the area as approved by the agency, including those
with fire and regulatory responsibilities.

6.  Supplemental livestock feeding on trust grazing lease
lands may be permitted subject to written authorization by the
agency with the designation of a specific area, length of time,
number and class of livestock, and subject to a determination
that this shall not inflict long term damage upon the land.
The agency may assess an additional fee for authorized
supplemental feeding.  Emergency supplemental feeding shall
be allowed for ten days prior to notification.

R850-50-700.  Reinstatements.
Trust land on which a grazing permit has been cancelled

and which is ineligible for reinstatement pursuant to R850-5-
500(1)(c) may be advertised as available pursuant to R850-
50-400(2).  If the advertisement does not bring forth any
competing applications, or if the agency does not advertise
the property, the person previously holding the permit may
apply for a new permit by submitting an application and all
applicable fees including a fee equal to the reinstatement fee.

R850-50-800.  Grazing Permits--Legal Effect.
Grazing permits transfer no right, title, or interest in any

lands or resources held by the agency, nor any exclusive right
of possession and grant only the authorized utilization of
forage.

R850-50-900.  Non-Use Provisions.
The granting of non-use for trust lands shall be at the

discretion of the agency.  The following criteria shall apply to
all non-use requests:

1.  The permittee shall submit an application for non-use
in advance or, if the trust land is within a federal grazing
allotment, as soon as notification of non-use is received from
the applicable federal agency.  The request shall be
accompanied by the applicable application fee and by any
appropriate documentation which is the basis for the request.
In the event of approved grazing non-use, fees shall not be
waived or refunded but shall be applied to the next year.

2.  Non-use shall not be approved for periods of time
exceeding one year.

3.  Non-use may be approved in times of emergency
conditions.

4.  Non-use for personal convenience with no payment
of fees shall not be approved.

R850-50-1000.  Assignment and Subleasing of Grazing
Permits.

1.  Permittee shall not assign, partially assign, sublease,
mortgage, pledge, or otherwise transfer, dispose, or encumber
any interest in the permit without the written consent of the
agency.  To do so shall automatically, and without notice,
work the forfeiture and cancellation of the permit.

2.  An annual assessment equal to 50% of the difference
between the base AUM assessment established under R850-
50-500, and the AUM payment received by the permittee
through the sublease, multiplied by the number of AUMs
subleased, or a $1.00 per AUM minimum assessment,
whichever is greater, shall be charged for the approval of any
sublease.  The approval of any sublease shall be subject to the
following restrictions:

(a)  Consent for subleasing shall only be given if the
sublease is compatible with the best interests of the
beneficiaries and long-term management of the land and will
not unreasonably conflict with the interests of other

permittees in the area.
(b)  Subleases in-lieu of a collateral assignment shall not

be approved.
(c)  No sublease shall be effective for more than five

years.
3.  An additional fee based upon either the fair market

value of the permit or a flat fee per AUM may be charged for
the approval of any assignment or partial assignment.

4.  Mortgage agreements or collateral assignments are
for the convenience of the permittee.  The term of a mortgage
agreement or collateral assignment shall not exceed the
remaining term of the permit.  If the grazing permit is
renewed, the permittee may also renew the mortgage
agreement or collateral assignment of the permit pursuant to
these rules.

R850-50-1100.  Range Improvement Projects.
1.  Range Improvement Projects shall be submitted for

approval on appropriate application forms.  Range
Improvement Projects shall be approved or denied by the
agency based on a written finding.

2.  All range improvement activity shall be approved by
the agency in writing before construction begins.  Line cabins
and similar structures shall not be authorized as range
improvement projects and shall be authorized by a special use
lease pursuant to R850-30.

3.  Agency authorization for range improvement projects
shall be valid for periods of time not to exceed two years
from the date the applicant is notified of the authorization.
Extensions of time may be granted only in extraordinary
circumstances.

4.  Range improvements constructed or placed upon trust
land without prior approval shall become the property of the
agency.

5.  Range improvements shall not be authorized if they
would be:

(a)  located on a parcel that the agency has determined
has potential for sale, lease or exchange and the possibility
exists that improvements may encumber these actions.

(b)  located on a parcel designated for disposal.
(c)  a project or structure that does not fill a critical need

or enhance the value of the resource.
6.  Range improvements which are necessary to

rehabilitate lands whose forage production has been
diminished by poor grazing practices or poor stewardship of
the permittee shall not be considered a reimbursable
improvement but rather a requirement to keep the grazing
permit in effect.

7.  Authorized Range Improvement Projects shall be
depreciated using schedules consistent with typical schedules
published by the USDA Soil Conservation Service.  In the
event of disposal of the property, the issuance of a permit to a
competing applicant, or withdrawal of the property, the
permittee shall receive no more than the original cost minus
the indicated depreciation costs; or in the alternative, shall be
allowed 90 days to remove improvements pursuant to section
53C-4-202(6).

8.  If the range improvement project is designed to
increase carrying capacity, the permittee shall agree to pay
for the increase in AUMs annually starting no later than two
years after project completion.  The agency may allow any
increase in fees to be phased-in at 20% per year.

9.  The agency may participate in cost-sharing of
designated range improvement projects, or maintenance of
existing range improvement projects, by providing funding in
amounts and at rates determined by the agency.

10.  The agency's cost/share portion of the project may
be in the form of project materials.  In these instances, the
permittee shall be required to provide all necessary
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equipment and manpower to complete the project to
specifications required by the agency.

R850-50-1200.  Additional Leases.
If the agency determines that there is unused forage

available on a parcel of trust land resulting from temporary
conditions, it may issue an additional permit or permits.
These permit(s) shall be issued in accordance to R850-50-
400.  Existing permittees shall have a first right of refusal to
unused forage.

R850-50-1300.  Rights Reserved to the Agency.
In all grazing permits the agency shall expressly reserve

the right to:
1.  issue special use leases, timber sales, materials

permits, easements, rights-of-entry and any other interest in
the trust land.

2.  issue permits for the harvesting of seed from plants
on the trust land.  If loss of use occurs from harvesting
activities, a credit for the amount of loss shall be made to the
following year's assessment.

3.  enter upon and inspect the trust land or to allow
scientific studies upon trust land at any reasonable time.

4.  allow the public the right to use the trust land for
purposes and periods of time permitted by policy and rules.
However, nothing in these rules purports to authorize trespass
on private land to reach trust land.

5.  require that all water rights on trust land be filed in
the name of the trust and to require express written approval
prior to the conveyance of water off trust land.

6.  require a permittee, when an agency-owned water
right is associated with the grazing permit, to ensure that the
water right, to the extent allowed under the permit, is
maintained in compliance with state law.

7.  close roads for the purpose of range or road
protection, or other administrative purposes.

8.  dispose of the property without compensation to the
permittee, subject to R850-50-1100(7).

9.  terminate a grazing permit in order to facilitate higher
and better uses of trust lands.

R850-50-1400.  Trespass.
1.  Unauthorized activities which occur on trust land

shall be considered trespass and damages shall be assessed
pursuant to 53C-2-301.  These activities include, but are not
limited to:

(a)  The use of forage at times and at places not
authorized in the permit.

(b)  The placement of numbers of livestock on the trust
land which, if left on the trust land for the length of time
allowed in the permit, would result in forage being used in
excess of that authorized by the permit.

(c)  Grazing or trailing livestock on or across trust land
without a valid permit or right-of-entry.

(d)  The dumping of garbage or any other material on the
trust land.

2.  The permittee shall cooperate with the agency in
taking civil action against the owners of trespass livestock on
trust lands to recover damages for lost forage or other values.

R850-50-1500.  Trailing Livestock Across Trust Land.
1.  The trailing of livestock across trust land by a person

not holding a grazing permit may be authorized if no other
reasonable means of access is available.

2.  Written approval in the form of a right-of-entry shall
be obtained in advance from the agency.

3.  The authorization to trail livestock across trust land
shall restrict and limit the route, the number and type of
animals, and the time and duration, not to exceed two

consecutive days of the trailing.

R850-50-1600.  Modified Grazing Permit.
1.  At the discretion of the director, the agency may issue

modified grazing permits in instances where the proposed use
is grazing related but is more intensive than livestock grazing
alone and when improvements, if any, are primarily
temporary in nature.  Such uses may include, but are not
limited to, uses authorized under R850-30-300(1)(d), camps,
corrals, feed yards, irrigated livestock pastures, or other
related uses.

2.  Modified grazing permits may be approved pursuant
to the following process:

(a)  Applications for modified grazing permits shall be
submitted pursuant to R850-3.

(b)  Applications, if accepted, shall be accompanied with
an application fee equal to the application fee for special use
leases.

(c)  Applications shall be evaluated pursuant to R850-3-
400 and R850-50-400.

3.  Modified grazing permits shall be subject to the
following terms and conditions:

(a)  The term of a modified grazing permit shall be no
longer than 15 years and contain terms, conditions, and
provisions the agency, in its discretion, deems necessary to
protect the interest of the trust beneficiaries.

(b)  A modified grazing permit is subject to cancellation
pursuant to R850-50-600(4).

(c)  Annual rental for a modified grazing permit shall be
based on the fair market value of the permitted property.  Fair
market value of the permitted property and annual rental rates
shall be determined by the agency pursuant to R850-30-400.
Periodic rental reviews may be completed pursuant to R850-
30-400(4).

(d)  Upon cancellation of the modified grazing permit:
i)  the permittee shall be allowed 90 days to remove

approved temporary range improvements; and
ii)  at the discretion of the director, the agency may

reimburse the permittee for approved permanent range
improvements pursuant to R850-50-1100; or

iii)  the permittee shall be allowed 90 days to remove
approved permanent range improvements.

(e)  Prior to the issuance of a modified grazing permit, or
for good cause shown at any time during the term of the
modified grazing permit, the applicant or permittee, as the
case may be, may be required to post with the agency a bond
in the form and amount as may be determined by the agency
to assure compliance with all terms and conditions of the
permit.  Any bond posted pursuant to this rule is subject to
R850-30-800(2) through (4).

KEY:  administrative procedures, range management
June 7, 2010 53C-1-302(1)(a)(ii)
Notice of Continuation June 27, 2007 53C-2-201(1)(a)

53C-5-102
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R884.  Tax Commission, Property Tax.
R884-24P.  Property Tax.
R884-24P-5.  Abatement or Deferral of Property Taxes of
Indigent Persons Pursuant to Utah Code Ann. Sections 59-
2-1107 through 59-2-1109 and 59-2-1202(5).

A.  "Household income" includes net rents, interest,
retirement income, welfare, social security, and all other
sources of cash income.

B.  Absence from the residence due to vacation,
confinement to hospital, or other similar temporary situation
shall not be deducted from the ten-month residency
requirement of Section 59-2-1109(3)(a)(ii).

C.  Written notification shall be given to any applicant
whose application for abatement or deferral is denied.

R884-24P-7.  Assessment of Mining Properties Pursuant
to Utah Code Ann. Section 59-2-201.

A.  Definitions.
1.  "Allowable costs" means those costs reasonably and

necessarily incurred to own and operate a productive mining
property and bring the minerals or finished product to the
customary or implied point of sale.

a)  Allowable costs include: salaries and wages, payroll
taxes, employee benefits, workers compensation insurance,
parts and supplies, maintenance and repairs, equipment rental,
tools, power, fuels, utilities, water, freight, engineering,
drilling, sampling and assaying, accounting and legal,
management, insurance, taxes (including severance, property,
sales/use, and federal and state income taxes), exempt
royalties, waste disposal, actual or accrued environmental
cleanup, reclamation and remediation, changes in working
capital (other than those caused by increases or decreases in
product inventory or other nontaxable items), and other
miscellaneous costs.

b)  For purposes of the discounted cash flow method,
allowable costs shall include expected future capital
expenditures in addition to those items outlined in A.1.a).

c)  For purposes of the capitalized net revenue method,
allowable costs shall include straight- line depreciation of
capital expenditures in addition to those items outlined in
A.1.a).

d)  Allowable costs does not include interest, depletion,
depreciation other than allowed in A.1.c), amortization,
corporate overhead other than allowed in A.1.a), or any
expenses not related to the ownership or operation of the
mining property being valued.

e)  To determine applicable federal and state income
taxes, straight line depreciation, cost depletion, and
amortization shall be used.

2.  "Asset value" means the value arrived at using
generally accepted cost approaches to value.

3.  "Capital expenditure" means the cost of acquiring
property, plant, and equipment used in the productive mining
property operation and includes:

a)  purchase price of an asset and its components;
b)  transportation costs;
c)  installation charges and construction costs; and
d)  sales tax.
4.  "Constant or real dollar basis" means cash flows or

net revenues used in the discounted cash flow or capitalized
net revenue methods, respectively, prepared on a basis where
inflation or deflation are adjusted back to the lien date.  For
this purpose, inflation or deflation shall be determined using
the gross domestic product deflator produced by the
Congressional Budget Office, or long-term inflation forecasts
produced by reputable analysts, other similar sources, or any
combination thereof.

5.  "Discount rate" means the rate that reflects the current
yield requirements of investors purchasing comparable

properties in the mining industry, taking into account the
industry's current and projected market, financial, and
economic conditions.

6. "Economic production" means the ability of the
mining property to profitably produce and sell product, even
if that ability is not being utilized.

7.  "Exempt royalties" means royalties paid to this state
or its political subdivisions, an agency of the federal
government, or an Indian tribe.

8.  "Expected annual production" means the economic
production from a mine for each future year as estimated by
an analysis of the life-of-mine mining plan for the property.

9.  "Fair market value" is as defined in Section 59-2-102.
10.  "Federal and state income taxes" mean regular taxes

based on income computed using the marginal federal and
state income tax rates for each applicable year.

11.  "Implied point of sale" means the point where the
minerals or finished product change hands in the normal
course of business.

12.  "Net cash flow" for the discounted cash flow
method means, for each future year, the expected product
price multiplied by the expected annual production that is
anticipated to be sold or self-consumed, plus related revenue
cash flows, minus allowable costs.

13.  "Net revenue" for the capitalized net revenue
method means, for any of the immediately preceding five
years, the actual receipts from the sale of minerals (or if self -
consumed, the value of the self-consumed minerals), plus
actual related revenue cash flows, minus allowable costs.

14.  "Non-operating mining property" means a mine that
has not produced in the previous calendar year and is not
currently capable of economic production, or land held under
a mineral lease not reasonably necessary in the actual mining
and extraction process in the current mine plan.

15.  "Productive mining property" means the property of
a mine that is either actively producing or currently capable
of having economic production.  Productive mining property
includes all taxable interests in real property, improvements
and tangible personal property upon or appurtenant to a mine
that are used for that mine in exploration, development,
engineering, mining, crushing or concentrating, processing,
smelting, refining, reducing, leaching, roasting, other
processes used in the separation or extraction of the product
from the ore or minerals and the processing thereof, loading
for shipment, marketing and sales, environmental clean-up,
reclamation and remediation, general and administrative
operations, or transporting the finished product or minerals to
the customary point of sale or to the implied point of sale in
the case of self-consumed minerals.

16.  "Product price" for each mineral means the price
that is most representative of the price expected to be
received for the mineral in future periods.

a)  Product price is determined using one or more of the
following approaches:

(1)  an analysis of average actual sales prices per unit of
production for the minerals sold by the taxpayer for up to five
years preceding the lien date; or,

(2)  an analysis of the average posted prices for the
minerals, if valid posted prices exist, for up to five calendar
years preceding the lien date; or,

(3)  the average annual forecast prices for each of up to
five years succeeding the lien date for the minerals sold by
the taxpayer and one average forecast price for all years
thereafter for those same minerals, obtained from reputable
forecasters, mutually agreed upon between the Property Tax
Division and the taxpayer.

b)  If self-consumed, the product price will be
determined by one of the following two methods:

(1)  Representative unit sales price of like minerals.  The



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 234

representative unit sales price is determined from:
(a)  actual sales of like mineral by the taxpayer;
(b)  actual sales of like mineral by other taxpayers; or
(c)  posted prices of like mineral; or
(2)  If a representative unit sales price of like minerals is

unavailable, an imputed product price for the self-consumed
minerals may be developed by dividing the total allowable
costs by one minus the taxpayer's discount rate to adjust to a
cost that includes profit, and dividing the resulting figure by
the number of units mined.

17.  "Related revenue cash flows" mean non-product
related cash flows related to the ownership or operation of the
mining property being valued.  Examples of related revenue
cash flows include royalties and proceeds from the sale of
mining equipment.

18.  "Self consumed minerals" means the minerals
produced from the mining property that the mining entity
consumes or utilizes for the manufacture or construction of
other goods and services.

19.  "Straight line depreciation" means depreciation
computed using the straight line method applicable in
calculating the regular federal tax.  For this purpose, the
applicable recovery period shall be seven years for
depreciable tangible personal mining property and
depreciable tangible personal property appurtenant to a mine,
and 39 years for depreciable real mining property and
depreciable real property appurtenant to a mine.

B.  Valuation.
1.  The discounted cash flow method is the preferred

method of valuing productive mining properties.  Under this
method the taxable value of the mine shall be determined by:

a) discounting the future net cash flows for the remaining
life of the mine to their present value as of the lien date; and

b) subtracting from that present value the fair market
value, as of the lien date, of licensed vehicles and nontaxable
items.

2. The mining company shall provide to the Property
Tax Division an estimate of future cash flows for the
remaining life of the mine.  These future cash flows shall be
prepared on a constant or real dollar basis and shall be based
on factors including the life-of-mine mining plan for proven
and probable reserves, existing plant in place, capital projects
underway, capital projects approved by the mining company
board of directors, and capital necessary for sustaining
operations.  All factors included in the future cash flows, or
which should be included in the future cash flows, shall be
subject to verification and review for reasonableness by the
Property Tax Division.

3.  If the taxpayer does not furnish the information
necessary to determine a value using the discounted cash flow
method, the Property Tax Division may use the capitalized
net revenue method.  This method is outlined as follows:

a)  Determine annual net revenue, both net losses and net
gains, from the productive mining property for each of the
immediate past five years, or years in operation, if less than
five years.  Each year's net revenue shall be adjusted to a
constant or real dollar basis.

b)  Determine the average annual net revenue by
summing the values obtained in B.3.a) and dividing by the
number of operative years, five or less.

c)  Divide the average annual net revenue by the
discount rate to determine the fair market value of the entire
productive mining property.

d)  Subtract from the fair market value of the entire
productive mining property the fair market value, as of the
lien date, of licensed vehicles and nontaxable items, to
determine the taxable value of the productive mining
property.

4.  The discount rate shall be determined by the Property

Tax Division.
a)  The discount rate shall be determined using the

weighted average cost of capital method, a survey of
reputable mining industry analysts, any other accepted
methodology, or any combination thereof.

b)  If using the weighted average cost of capital method,
the Property Tax Division shall include an after-tax cost of
debt and of equity.  The cost of debt will consider market
yields.  The cost of equity shall be determined by the capital
asset pricing model, arbitrage pricing model, risk premium
model, discounted cash flow model, a survey of reputable
mining industry analysts, any other accepted methodology, or
a combination thereof.

5.  Where the discount rate is derived through the use of
publicly available information of other companies, the
Property Tax Division shall select companies that are
comparable to the productive mining property.  In making
this selection and in determining the discount rate, the
Property Tax Division shall consider criteria that includes
size, profitability, risk, diversification, or growth
opportunities.

6.  A non-operating mine will be valued at fair market
value consistent with other taxable property.

7.  If, in the opinion of the Property Tax Division, these
methods are not reasonable to determine the fair market
value, the Property Tax Division may use other valuation
methods to estimate the fair market value of a mining
property.

8.  The fair market value of a productive mining
property may not be less than the fair market value of the
land, improvements, and tangible personal property upon or
appurtenant to the mining property.  The mine value shall
include all equipment, improvements and real estate upon or
appurtenant to the mine.  All other tangible property not
appurtenant to the mining property will be separately valued
at fair market value.

9.  Where the fair market value of assets upon or
appurtenant to the mining property is determined under the
cost method, the Property Tax Division shall use the
replacement cost new less depreciation approach.  This
approach shall consider the cost to acquire or build an asset
with like utility at current prices using modern design and
materials, adjusted for loss in value due to physical
deterioration or obsolescence for technical, functional and
economic factors.

C.  When the fair market value of a productive mining
property in more than one tax area exceeds the asset value,
the fair market value will be divided into two components and
apportioned as follows:

1.  Asset value that includes machinery and equipment,
improvements, and land surface values will be apportioned to
the tax areas where the assets are located.

2.  The fair market value less the asset value will give an
income increment of value.  The income increment will be
apportioned as follows:

a)  Divide the asset value by the fair market value to
determine a quotient.  Multiply the quotient by the income
increment of value.  This value will be apportioned to each
tax area based on the percentage of the total asset value in
that tax area.

b)  The remainder of the income increment will be
apportioned to the tax areas based on the percentage of the
known mineral reserves according to the mine plan.

D.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1998.

R884-24P-8.  Security for Property Tax on Uranium and
Vanadium Mines Pursuant to Utah Code Ann. Section 59-
2-211.
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A.  The security deposit allowed by Section 59-2-211
shall be requested from the mine owners or operators by
giving notice in the manner required by Section 59-2-211.  A
list of mine owners and operators who have made lump sum
security deposits with the Tax Commission will be furnished
annually by the Tax Commission to any person, mill, buying
station, or other legal entity receiving uranium or vanadium
ore mined, produced, or received from within Utah.

B.  At the option of the mine owner or operator, within
30 days after receiving proper notice from the Tax
Commission, or if the mine owner or operator has not
complied with the request within the 30 day period, the Tax
Commission may implement the following procedure:

1.  Any person, mill, buying station, or other legal entity
receiving uranium or vanadium ore mined, produced, or
received from within Utah shall withhold 4 percent, or any
higher amount set by the Tax Commission, of the gross
proceeds due to the mine operator or owner.

2.  All amounts withheld shall be remitted to the Tax
Commission by the last day of April, July, October, and
January for the immediately preceding calendar quarter, in the
manner set forth by the Tax Commission.

3.  Not later than the last day of February, owners or
operators of uranium and vanadium mines who have not made
lump sum security deposits with the Tax Commission shall be
provided with a statement from the Tax Commission showing
all security deposit amounts withheld from their gross
proceeds during the previous calendar year.

4.  The Tax Commission shall provide the county
treasurers with a list of all uranium and vanadium mine
owners and operators who have had security deposit amounts
withheld.  The county treasurers shall then advise the Tax
Commission in writing of the amount of taxes due from each
mine owner or operator on the Tax Commission's list.

5.  Once all county treasurers have responded, the Tax
Commission shall forward to each county treasurer the taxes
due, or the pro rata portion thereof, to the extent taxes have
been withheld and remitted to the Tax Commission.

a.  Any amount withheld in excess of the total taxes due
to all counties shall be refunded to the appropriate mine
owner or operator by the Tax Commission.

b.  If the amount withheld is not sufficient to pay the full
amount of taxes due, the county treasurers shall collect the
balance of taxes directly from the mine owner or operator.

R884-24P-10.  Taxation of Underground Rights in Land
That Contains Deposits of Oil or Gas Pursuant to Utah
Code Ann. Sections 59-2-201 and 59-2-210.

A.  Definitions.
1.  "Person" is as defined in Section 68-3-12.
2.  "Working interest owner" means the owner of an

interest in oil, gas, or other hydrocarbon substances burdened
with a share of the expenses of developing and operating the
property.

3.  "Unit operator" means a person who operates all
producing wells in a unit.

4.  "Independent operator" means a person operating an
oil or gas producing property not in a unit.

5.  One person can, at the same time, be a unit operator,
a working interest owner, and an independent operator and
must comply with all requirements of this rule based upon the
person's status in the respective situations.

6.  "Expected annual production" means the future
economic production of an oil and gas property as estimated
by the Property Tax Division using decline curve analysis.
Expected annual production does not include production used
on the same well, lease, or unit for the purpose of
repressuring or pressure maintenance.

7.  "Product price" means:

a)  Oil:  The weighted average posted price for the
calendar year preceding January 1, specific for the field in
which the well is operating as designated by the Division of
Oil, Gas, and Mining.  The weighted average posted price is
determined by weighing each individual posted price based
on the number of days it was posted during the year,
adjusting for gravity, transportation, escalation, or
deescalation.

b)  Gas:
(1)  If sold under contract, the price shall be the stated

price as of January 1, adjusted for escalation and
deescalation.

(2)  If sold on the spot market or to a direct end-user, the
price shall be the average price received for the 12-month
period immediately preceding January 1, adjusted for
escalation and deescalation.

8.  "Future net revenue" means annual revenues less
costs of the working interests and royalty interest.

9.  "Revenue" means expected annual gross revenue,
calculated by multiplying the product price by expected
annual production for the remaining economic life of the
property.

10.  "Costs" means expected annual allowable costs
applied against revenue of cost-bearing interests:

a)  Examples of allowable costs include management
salaries; labor; payroll taxes and benefits; workers'
compensation insurance; general insurance; taxes (excluding
income and property taxes); supplies and tools; power;
maintenance and repairs; office; accounting; engineering;
treatment; legal fees; transportation; miscellaneous; capital
expenditures; and the imputed cost of self consumed product.

b)  Interest, depreciation, or any expense not directly
related to the unit will shall not be included as allowable
costs.

11.  "Production asset" means any asset located at the
well site that is used to bring oil or gas products to a point of
sale or transfer of ownership.

B.  The discount rate shall be determined by the Property
Tax Division using methods such as the weighted cost of
capital method.

1.  The cost of debt shall consider market yields.  The
cost of equity shall be determined by the capital asset pricing
model, risk premium model, discounted cash flow model, a
combination thereof, or any other accepted methodology.

2.  The discount rate shall reflect the current yield
requirements of investors purchasing similar properties,
taking into consideration income, income taxes, risk,
expenses, inflation, and physical and locational
characteristics.

3.  The discount rate shall contain the same elements as
the expected income stream.

C.  Assessment Procedures.
1.  Underground rights in lands containing deposits of oil

or gas and the related tangible property shall be assessed by
the Property Tax Division in the name of the unit operator,
the independent operator, or other person as the facts may
warrant.

2.  The taxable value of underground oil and gas rights
shall be determined by discounting future net revenues to
their present value as of the lien date of the assessment year
and then subtracting the value of applicable exempt federal,
state, and Indian royalty interests.

3.  The reasonable taxable value of productive
underground oil and gas rights shall be determined by the
methods described in C.2. of this rule or such other valuation
method that the Tax Commission believes to be reasonably
determinative of the property's fair market value.

4.  The value of the production assets shall be considered
in the value of the oil and gas reserves as determined in C.2.
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above.  Any other tangible property shall be separately valued
at fair market value by the Property Tax Division.

5.  The minimum value of the property shall be the value
of the production assets.

D.  Collection by Operator.
1.  The unit operator may request the Property Tax

Division to separately list the value of the working interest,
and the value of the royalty interest on the Assessment
Record.  When such a request is made, the unit operator is
responsible to provide the Property Tax Division with the
necessary information needed to compile this list.  The unit
operator may make a reasonable estimate of the ad valorem
tax liability for a given period and may withhold funds from
amounts due to royalty.  Withheld funds shall be sufficient to
ensure payment of the ad valorem tax on each fractional
interest according to the estimate made.

a)  If a unit operating agreement exists between the unit
operator and the fractional working interest owners, the unit
operator may withhold or collect the tax according to the
terms of that agreement.

b)  In any case, the unit operator and the fractional
interest owner may make agreements or arrangements for
withholding or otherwise collecting this tax.  This may be
done whether or not that practice is consistent with the
preceding paragraphs so long as all requirements of the law
are met.  When a fractional interest owner has had funds
withheld to cover the estimated ad valorem tax liability and
the operator fails to remit such taxes to the county when due,
the fractional interest owner shall be indemnified from any
further ad valorem tax liability to the extent of the
withholding.

c)  The unit operator shall compare the amount withheld
to the taxes actually due, and return any excess amount to the
fractional interest owner within 60 days after the delinquent
date of the tax.  At the request of the fractional interest owner
the excess may be retained by the unit operator and applied
toward the fractional interest owner's tax liability for the
subsequent year.

2.  The penalty provided for in Section 59-2-210 is
intended to ensure collection by the county of the entire tax
due.  Any unit operator who has paid this county imposed
penalty, and thereafter collects from the fractional interest
holders any part of their tax due, may retain those funds as
reimbursement against the penalty paid.

3.  Interest on delinquent taxes shall be assessed as set
forth in Section 59-2-1331.

4.  Each unit operator may be required to submit to the
Property Tax Division a listing of all fractional interest
owners and their interests upon specific request of the
Property Tax Division.  Working interest owners, upon
request, shall be required to submit similar information to unit
operators.

R884-24P-14.  Valuation of Real Property Encumbered by
Preservation Easements Pursuant to Utah Code Ann.
Section 59-2-303.

A.  The assessor shall take into consideration any
preservation easements attached to historically significant real
property and structures when determining the property's
value.

B.  After the preservation easement has been recorded
with the county recorder, the property owner of record shall
submit to the county assessor and the Tax Commission a
notice of the preservation easement containing the following
information:

1.  the property owner's name;
2.  the address of the property; and
3.  the serial number of the property.
C.  The county assessor shall review the property and

incorporate any value change due to the preservation
easement in the following year's assessment roll.

R884-24P-16.  Assessment of Interlocal Cooperation Act
Project Entity Properties Pursuant to Utah Code Ann.
Section 11-13-302.

(1)  Definitions:
(a)  "Utah fair market value" means the fair market value

of that portion of the property of a project entity located
within Utah upon which the fee in lieu of ad valorem property
tax may be calculated.

(b)  "Fee" means the annual fee in lieu of ad valorem
property tax payable by a project entity pursuant to Section
11-13-302.

(c)  "Energy supplier" means an entity that purchases
any capacity, service or other benefit of a project to provide
electrical service.

(d)  "Exempt energy supplier" means an energy supplier
whose tangible property is exempted by Article XIII, Sec. 3
of the Constitution of Utah from the payment of ad valorem
property tax.

(e)  "Optimum operating capacity" means the capacity at
which a project is capable of operating on a sustained basis
taking into account its design, actual operating history,
maintenance requirements, and similar information from
comparable projects, if any.  The determination of the
projected and actual optimum operating capacities of a
project shall recognize that projects are not normally operated
on a sustained basis at 100 percent of their designed or actual
capacities and that the optimum level for operating a project
on a sustained basis may vary from project to project.

(f)  "Property" means any electric generating facilities,
transmission facilities, distribution facilities, fuel facilities,
fuel transportation facilities, water facilities, land, water or
other existing facilities or tangible property owned by a
project entity and required for the project which, if owned by
an entity required to pay ad valorem property taxes, would be
subject to assessment for ad valorem tax purposes.

(g)  "Sold," for the purpose of interpreting Subsection
(4), means the first sale of the capacity, service, or other
benefit produced by the project without regard to any
subsequent sale, resale, or lay-off of that capacity, service, or
other benefit.

(h)  "Taxing jurisdiction" means a political subdivision
of this state in which any portion of the project is located.

(i)  All definitions contained in Section 11-13-103 apply
to this rule.

(2)  The Tax Commission shall determine the fair market
value of the property of each project entity.  Fair market
value shall be based upon standard appraisal theory and shall
be determined by correlating estimates derived from the
income and cost approaches to value described below.

(a)  The income approach to value requires the
imputation of an income stream and a capitalization rate.  The
income stream may be based on recognized indicators such as
average income, weighted income, trended income, present
value of future income streams, performance ratios, and
discounted cash flows.  The imputation of income stream and
capitalization rate shall be derived from the data of other
similarly situated companies.  Similarity shall be based on
factors such as location, fuel mix, customer mix, size and
bond ratings.  Estimates may also be imputed from industry
data generally.  Income data from similarly situated
companies will be adjusted to reflect differences in
governmental regulatory and tax policies.

(b)  The cost approach to value shall consist of the total
of the property's net book value of the project's property.
This total shall then be adjusted for obsolescence if any.

(c)  In addition to, and not in lieu of, any adjustments for
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obsolescence made pursuant to Subsection (2)(b), a phase-in
adjustment shall be made to the assessed valuation of any new
project or expansion of an existing project on which
construction commenced by a project entity after January 1,
1989 as follows:

(i)  During the period the new project or expansion is
valued as construction work in process, its assessed valuation
shall be multiplied by the percentage calculated by dividing
its projected production as of the projected date of completion
of construction by its projected optimum operating capacity
as of that date.

(ii)  Once the new project or expansion ceases to be
valued as construction work in progress, its assessed valuation
shall be multiplied by the percentage calculated by dividing
its actual production by its actual optimum operating
capacity. After the new project or expansion has sustained
actual production at its optimum operating capacity during
any tax year, this percentage shall be deemed to be 100
percent for the remainder of its useful life.

(3)  If portions of the property of the project entity are
located in states in addition to Utah and those states do not
apply a unit valuation approach to that property, the fair
market value of the property allocable to Utah shall be
determined by computing the cost approach to value on the
basis of the net book value of the property located in Utah
and imputing an estimated income stream based solely on the
value of the Utah property as computed under the cost
approach. The correlated value so determined shall be the
Utah fair market value of the property.

(4)  Before fixing and apportioning the Utah fair market
value of the property to the respective taxing jurisdictions in
which the property, or a portion thereof is located, the Utah
fair market value of the property shall be reduced by the
percentage of the capacity, service, or other benefit sold by
the project entity to exempt energy suppliers.

(5)  For purposes of calculating the amount of the fee
payable under Section 11-13-302(3), the percentage of the
project that is used to produce the capacity, service or other
benefit sold shall be deemed to be 100 percent, subject to
adjustments provided by this rule, from the date the project is
determined to be commercially operational.

(6)  In computing its tax rate pursuant to the formula
specified in Section 59-2-924(2), each taxing jurisdiction in
which the project property is located shall add to the amount
of its budgeted property tax revenues the amount of any credit
due to the project entity that year under Section 11-13-302(3),
and shall divide the result by the sum of the taxable value of
all property taxed, including the value of the project property
apportioned to the jurisdiction, and further adjusted pursuant
to the requirements of Section 59-2-924.

(7)  Subsections (2)(a) and (2)(b) are retroactive to the
lien date of January 1, 1984.  Subsection (2)(c) is effective as
of the lien date of January 1, 1989.  The remainder of this rule
is retroactive to the lien date of January 1, 1988.

R884-24P-17.  Reappraisal of Real Property by County
Assessors Pursuant to Utah Constitution, Article XIII,
Subsection 11, and Utah Code Ann. Sections 59-2-303, 59-
2-302, and 59-2-704.

A.  The following standards shall be followed in
sequence when performing a reappraisal of all classes of
locally-assessed real property within a county.

1.  Conduct a preliminary survey and plan.
a)  Compile a list of properties to be appraised by

property class.
b)  Assemble a complete current set of ownership plats.
c)  Estimate personnel and resource requirements.
d)  Construct a control chart to outline the process.
2.  Select a computer-assisted appraisal system and have

the system approved by the Property Tax Division.
3.  Obtain a copy of all probable transactions from the

recorder's office for the three-year period ending on the
effective date of reappraisal.

4.  Perform a use valuation on agricultural parcels using
the most recent set of aerial photographs covering the
jurisdiction.

a)  Perform a field review of all agricultural land,
dividing up the land by agricultural land class.

b)  Transfer data from the aerial photographs to the
current ownership plats, and compute acreage by class on a
per parcel basis.

c)  Enter land class information and the calculated
agricultural land use value on the appraisal form.

5.  Develop a land valuation guideline.
6.  Perform an appraisal on improved sold properties

considering the three approaches to value.
7.  Develop depreciation schedules and time-location

modifiers by comparing the appraised value with the sale
price of sold properties.

8.  Organize appraisal forms by proximity to each other
and by geographical area.  Insert sold property information
into the appropriate batches.

9.  Collect data on all nonsold properties.
10.  Develop capitalization rates and gross rent

multipliers.
11.  Estimate the value of income-producing properties

using the appropriate capitalization method.
12.  Input the data into the automated system and

generate preliminary values.
13.  Review the preliminary figures and refine the

estimate based on the applicable approaches to value.
14.  Develop an outlier analysis program to identify and

correct clerical or judgment errors.
15.  Perform an assessment/sales ratio study.  Include

any new sale information.
16.  Make a final review based on the ratio study

including an analysis of variations in ratios.  Make
appropriate adjustments.

17.  Calculate the final values and place them on the
assessment role.

18.  Develop and publish a sold properties catalog.
19.  Establish the local Board of Equalization procedure.
20.  Prepare and file documentation of the reappraisal

program with the local Board of Equalization and Property
Tax Division.

B.  The Tax Commission shall provide procedural
guidelines for implementing the above requirements.

R884-24P-19.  Appraiser Designation Program Pursuant
to Utah Code Ann. Sections 59-2-701 and 59-2-702.

(1)  "State certified general appraiser," "state certified
residential appraiser," "state licensed appraiser," and trainee
are as defined in Section 61-2b-2.

(2)  The ad valorem training and designation program
consists of several courses and practica.

(a)  Certain courses must be sanctioned by either the
Appraiser Qualification Board of the Appraisal Foundation
(AQB) or the Western States Association of Tax
Administrators (WSATA).

(b)  The courses comprising the basic designation
program are:

(i)  Course 101 - Basic Appraisal Principles;
(ii)  Course 103 - Uniform Standards of Professional

Appraisal Practice (AQB);
(iii)  Course 501 - Assessment Practice in Utah;
(iv)  Course 502 - Mass Appraisal of Land;
(v)  Course 503 - Development and Use of Personal

Property Schedules;
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(vi)  Course 504 - Appraisal of Public Utilities and
Railroads (WSATA); and

(vii)  Course 505 - Income Approach Application.
(3)  Candidates must attend 90 percent of the classes in

each course and pass the final examination for each course
with a grade of 70 percent or more to be successful.

(4)  There are four recognized ad valorem designations:
ad valorem residential appraiser, ad valorem general real
property appraiser, ad valorem personal property
auditor/appraiser, and ad valorem centrally assessed valuation
analyst.

(a)  These designations are granted only to individuals
employed in a county assessor office or the Property Tax
Division, working as appraisers, review appraisers, valuation
auditors, or analysts/administrators providing oversight and
direction to appraisers and auditors.

(b)  An assessor, county employee, or state employee
must hold the appropriate designation to value property for ad
valorem taxation purposes.

(5)  Ad valorem residential appraiser.
(a)  To qualify for this designation, an individual must:
(i)  successfully complete courses 501 and 502;
(ii)  successfully complete a comprehensive residential

field practicum; and
(iii)  attain and maintain state licensed or state certified

appraiser status.
(b)  Upon designation, the appraiser may value

residential, vacant, and agricultural property for ad valorem
taxation purposes.

(6)  Ad valorem general real property appraiser.
(a)  In order to qualify for this designation, an individual

must:
(i)  successfully completecourses 501, 502, and 505;
(ii)  successfully complete a comprehensive field

practicum including residential and commercial properties;
and

(iii)  attain and maintain state certified appraiser status.
(b)  Upon designation, the appraiser may value all types

of locally assessed real property for ad valorem taxation
purposes.

(7)  Ad valorem personal property auditor/appraiser.
(a)  To qualify for this designation, an individual must:
(i)  successfully complete courses 101, 103, 501, and

503; and
(ii)  successfully complete a comprehensive auditing

practicum.
(b)  Upon designation, the auditor/appraiser may value

locally assessed personal property for ad valorem taxation
purposes.

(8)  Ad valorem centrally assessed valuation analyst.
(a)  In order to qualify for this designation, an individual

must:
(i)  successfully completecourses 501 and 504;
(ii)  successfully complete a comprehensive valuation

practicum; and
(iii)  attain and maintain state licensed or state certified

appraiser status.
(b)  Upon designation, the analyst may value centrally

assessed property for ad valorem taxation purposes.
(9)  If a candidate fails to receive a passing grade on a

final examination, two re-examinations are allowed. If the re-
examinations are not successful, the individual must retake
the failed course. The cost to retake the failed course will not
be borne by the Tax Commission.

(10)  A practicum involves the appraisal or audit of
selected properties. The candidate's supervisor must formally
request that the Property Tax Division administer a
practicum.

(a)  Emphasis is placed on those types of properties the

candidate will most likely encounter on the job.
(b)  The practicum will be administered by a designated

appraiser assigned from the Property Tax Division.
(11)  An appraiser trainee referred to in Section 59-2-

701 shall be designated an ad valorem associate if the
appraiser trainee:

(a)  has completed all education and practicum
requirements for designation under Subsections (5), (6), or
(8); and

(b)  has not completed the non-education requirements
for licensure or certification under Title 61, Chapter 2b, Real
Estate Appraiser Licensing and Certification.

(12)  An individual holding a specified designation can
qualify for other designations by meeting the additional
requirements under Subsections (5), (6), (7), or (8).

(13)(a)  Maintaining designated status for individuals
designated under Subsection (7) requires completion of 14
hours of Tax Commission approved classroom work every
two years.

(b)  Maintaining designated status for individuals
designated under Subsections (5), (6), and (8) requires
maintaining their appraisal license or certification under Title
61, Chapter 2b, Real Estate Appraiser Licensing and
Certification.

(14)  Upon termination of employment from any Utah
assessment jurisdiction, or if the individual no longer works
primarily as an appraiser, review appraiser, valuation auditor,
or analyst/administrator in appraisal matters, designation is
automatically revoked.

(a)  Ad valorem designation status may be reinstated if
the individual secures employment in any Utah assessment
jurisdiction within four years from the prior termination.

(b)  If more than four years elapse between termination
and rehire, and:

(i)  the individual has been employed in a closely allied
field, then the individual may challenge the course
examinations. Upon successfully challenging all required
course examinations, the prior designation status will be
reinstated; or

(ii)  if the individual has not been employed in real estate
valuation or a closely allied field, the individual must retake
all required courses and pass the final examinations with a
score of 70 percent or more.

(15)  All appraisal work performed by Tax Commission
designated appraisers shall meet the standards set forth in
section 61-2b-27.

(16)  If appropriate Tax Commission designations are
not held by assessor's office personnel, the appraisal work
must be contracted out to qualified private appraisers. An
assessor's office may elect to contract out appraisal work to
qualified private appraisers even if personnel with the
appropriate designation are available in the office. If appraisal
work is contracted out, the following requirements must be
met:

(a)  The private sector appraisers performing the
contracted work must hold the state certified residential
appraiser or state certified general appraiser license issued by
the Division of Real Estate of the Utah Department of
Commerce. Only state certified general appraisers may
appraise nonresidential properties.

(b)  All appraisal work shall meet the standards set forth
in Section 61-2b-27.

(17)  The completion and delivery of the assessment roll
required under Section 59-2-311 is an administrative function
of the elected assessor.

(a)  There are no specific licensure, certification, or
educational requirements related to this function.

(b)  An elected assessor may complete and deliver the
assessment roll as long as the valuations and appraisals
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included in the assessment roll were completed by persons
having the required designations.

R884-24P-20.  Construction Work in Progress Pursuant to
Utah Constitution Art. XIII, Section 2 and Utah Code
Ann. Sections 59-2-201 and 59-2-301.

A.  For purposes of this rule:
1.  Construction work in progress means improvements

as defined in Section 59-2-102, and personal property as
defined in Section 59-2-102, not functionally complete as
defined in A.6.

2.  Project means any undertaking involving
construction, expansion or modernization.

3.  "Construction" means:
a)  creation of a new facility;
b)  acquisition of personal property; or
c)  any alteration to the real property of an existing

facility other than normal repairs or maintenance.
4.  Expansion means an increase in production or

capacity as a result of the project.
5.  Modernization means a change or contrast in

character or quality resulting from the introduction of
improved techniques, methods or products.

6.  Functionally complete means capable of providing
economic benefit to the owner through fulfillment of the
purpose for which it was constructed.  In the case of a cost-
regulated utility, a project shall be deemed to be functionally
complete when the operating property associated with the
project has been capitalized on the books and is part of the
rate base of that utility.

7.  Allocable preconstruction costs means expenditures
associated with the planning and preparation for the
construction of a project.  To be classified as an allocable
preconstruction cost, an expenditure must be capitalized.

8.  Cost regulated utility means a power company, oil
and gas pipeline company, gas distribution company or
telecommunication company whose earnings are determined
by a rate of return applied to rate base.  Rate of return and rate
base are set and approved by a state or federal regulatory
commission.

9.  Residential means single-family residences and
duplex apartments.

10.  Unit method of appraisal means valuation of the
various physical components of an integrated enterprise as a
single going concern.  The unit method may employ one or
more of the following approaches to value:  the income
approach, the cost approach, and the stock and debt approach.

B.  All construction work in progress shall be valued at
"full cash value" as described in this rule.

C.  Discount Rates
For purposes of this rule, discount rates used in valuing

all projects shall be determined by the Tax Commission, and
shall be consistent with market, financial and economic
conditions.

D.  Appraisal of Allocable Preconstruction Costs.
1.  If requested by the taxpayer, preconstruction costs

associated with properties, other than residential properties,
may be allocated to the value of the project in relation to the
relative amount of total expenditures made on the project by
the lien date.  Allocation will be allowed only if the following
conditions are satisfied by January 30 of the tax year for
which the request is sought:

a)  a detailed list of preconstruction cost data is supplied
to the responsible agency;

b)  the percent of completion of the project and the
preconstruction cost data are certified by the taxpayer as to
their accuracy.

2.  The preconstruction costs allocated pursuant to D.1.
of this rule shall be discounted using the appropriate rate

determined in C.  The discounted allocated value shall either
be added to the values of properties other than residential
properties determined under E.1. or shall be added to the
values determined under the various approaches used in the
unit method of valuation determined under F.

3.  The preconstruction costs allocated under D. are
subject to audit for four years.  If adjustments are necessary
after examination of the records, those adjustments will be
classified as property escaping assessment.

E.  Appraisal of Properties not Valued under the Unit
Method.

1.  The full cash value, projected upon completion, of all
properties valued under this section, with the exception of
residential properties, shall be reduced by the value of the
allocable preconstruction costs determined D.  This reduced
full cash value shall be referred to as the "adjusted full cash
value."

2.  On or before January 1 of each tax year, each county
assessor and the Tax Commission shall determine, for
projects not valued by the unit method and which fall under
their respective areas of appraisal responsibility, the
following:

a)  The full cash value of the project expected upon
completion.

b)  The expected date of functional completion of the
project currently under construction.

(1)  The expected date of functional completion shall be
determined by the county assessor for locally assessed
properties and by the Tax Commission for centrally-assessed
properties.

c)  The percent of the project completed as of the lien
date.

(1)  Determination of percent of completion for
residential properties shall be based on the following
percentage of completion:

(a)  10 - Excavation-foundation
(b)  30 - Rough lumber, rough labor
(c)  50 - Roofing, rough plumbing, rough electrical,

heating
(d)  65 - Insulation, drywall, exterior finish
(e)  75 - Finish lumber, finish labor, painting
(f)  90 - Cabinets, cabinet tops, tile, finish plumbing,

finish electrical
(g) 100 - Floor covering, appliances, exterior concrete,

misc.
(2)  In the case of all other projects under construction

and valued under this section the percent of completion shall
be determined by the county assessor for locally assessed
properties and by the Tax Commission for centrally-assessed
properties.

3.  Upon determination of the adjusted full cash value
for nonresidential projects under construction or the full cash
value expected upon completion of residential projects under
construction, the expected date of completion, and the percent
of the project completed, the assessor shall do the following:

a)  multiply the percent of the residential project
completed by the total full cash value of the residential
project expected upon completion; or in the case of
nonresidential projects,

b)  multiply the percent of the nonresidential project
completed by the adjusted full cash value of the
nonresidential project;

c)  adjust the resulting product of E.3.a) or E.3.b) for the
expected time of completion using the discount rate
determined under C.

F.  Appraisal of Properties Valued Under the Unit
Method of Appraisal.

1.  No adjustments under this rule shall be made to the
income indicator of value for a project under construction that
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is owned by a cost-regulated utility when the project is
allowed in rate base.

2.  The full cash value of a project under construction as
of January 1 of the tax year, shall be determined by adjusting
the cost and income approaches as follows:

a)  Adjustments to reflect the time value of money in
appraising construction work in progress valued under the
cost and income approaches shall be made for each approach
as follows:

(1)  Each company shall report the expected completion
dates and costs of the projects.  A project expected to be
completed during the tax year for which the valuation is being
determined shall be considered completed on January 1 or
July 1, whichever is closest to the expected completion date.
The Tax Commission shall determine the expected
completion date for any project whose completion is
scheduled during a tax year subsequent to the tax year for
which the valuation is being made.

(2)  If requested by the company, the value of allocable
preconstruction costs determined in D. shall then be
subtracted from the total cost of each project.  The resulting
sum shall be referred to as the adjusted cost value of the
project.

(3)  The adjusted cost value for each of the future years
prior to functional completion shall be discounted to reflect
the present value of the project under construction.  The
discount rate shall be determined under C.

(4)  The discounted adjusted cost value shall then be
added to the values determined under the income approach
and cost approach.

b)  No adjustment will be made to reflect the time value
of money for a project valued under the stock and debt
approach to value.

G.  This rule shall take effect for the tax year 1985.

R884-24P-24. Form for Notice of Property Valuation and
Tax Changes Pursuant to Utah Code Ann. Sections 59-2-
918 through 59-2-924.

(1)  The county auditor must notify all real property
owners of property valuation and tax changes on the Notice of
Property Valuation and Tax Changes form.

(a)  If a county desires to use a modified version of the
Notice of Property Valuation and Tax Changes, a copy of the
proposed modification must be submitted for approval to the
Property Tax Division of the Tax Commission no later than
March 1.

(i)  Within 15 days of receipt, the Property Tax Division
will issue a written decision, including justifications, on the
use of the modified Notice of Property Valuation and Tax
Changes.

(ii)  If a county is not satisfied with the decision, it may
petition for a hearing before the Tax Commission as provided
in R861-1A-22.

(b)  The Notice of Property Valuation and Tax Changes,
however modified, must contain the same information as the
unmodified version. A property description may be included
at the option of the county.

(2)  The Notice of Property Valuation and Tax Changes
must be completed by the county auditor in its entirety,
except in the following circumstances:

(a)  New property is created by a new legal description;
or

(b)  The status of the improvements on the property has
changed.

(c)  In instances where partial completion is allowed, the
term nonapplicable will be entered in the appropriate sections
of the Notice of Property Valuation and Tax Changes.

(d)  If the county auditor determines that conditions
other than those outlined in this section merit deletion, the

auditor may enter the term "nonapplicable" in appropriate
sections of the Notice of Property Valuation and Tax Changes
only after receiving approval from the Property Tax Division
in the manner described in Subsection (1).

(3)  Real estate assessed under the Farmland Assessment
Act of 1969 must be reported at full market value, with the
value based upon Farmland Assessment Act rates shown
parenthetically.

(4)(a)  All completion dates specified for the disclosure
of property tax information must be strictly observed.

(b)  Requests for deviation from the statutory completion
dates must be submitted in writing on or before June 1, and
receive the approval of the Property Tax Division in the
manner described in Subsection (1).

(5)  If the proposed rate exceeds the certified rate,
jurisdictions in which the fiscal year is the calendar year are
required to hold public hearings even if budget hearings have
already been held for that fiscal year.

(6)  If the cost of public notice required under Sections
59-2-918 and 59-2-919 is greater than one percent of the
property tax revenues to be received, an entity may combine
its advertisement with other entities, or use direct mail
notification.

(7)  Calculation of the amount and percentage increase
in property tax revenues required by Sections 59-2-918 and
59-2-919, shall be computed by comparing property taxes
levied for the current year with property taxes collected the
prior year, without adjusting for revenues attributable to new
growth.

(8)  If a taxing district has not completed the tax rate
setting process as prescribed in Sections 59-2-919 and 59-2-
920 by August 17, the county auditor must seek approval
from the Tax Commission to use the certified rate in
calculating taxes levied.

(9)  The value of property subject to the uniform fee
under Section 59-2-405 is excluded from taxable value for
purposes of calculating new growth, the certified tax rate, and
the proposed tax rate.

(10)  The value and taxes of property subject to the
uniform fee under Section 59-2-405, as well as tax increment
distributions and related taxable values of redevelopment
renewal agencies, are excluded when calculating the
percentage of property taxes collected as provided in Section
59-2-913.

(11)  The following formulas and definitions shall be
used in determining new growth:

(a)  Actual new growth shall be computed as follows:
(i)  the taxable value of property assessed by the

commission and locally assessed real property for the current
year adjusted for redevelopment minus year-end taxable
value of property assessed by the commission and locally
assessed real property for the previous year adjusted for
redevelopment; then

(ii)  plus or minus the difference between the taxable
value of locally assessed personal property for the prior year
adjusted for redevelopment and the year-end taxable value of
locally assessed personal property for the year that is two
years prior to the current year adjusted for redevelopment;
then

(iii)  plus or minus changes in value as a result of
factoring; then

(iv)  plus or minus changes in value as a result of
reappraisal; then

(v)  plus or minus any change in value resulting from a
legislative mandate or court order.

(b)  Net annexation value is the taxable value for the
current year adjusted for redevelopment of all properties
annexed into an entity during the previous calendar year
minus the taxable value for the previous year adjusted for
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redevelopment for all properties annexed out of the entity
during the previous calendar year.

(c)  New growth is equal to zero for an entity with:
(i)  an actual new growth value less than zero; and
(ii)  a net annexation value greater than or equal to zero.
(d)  New growth is equal to actual new growth for:
(i)  an entity with an actual new growth value greater

than or equal to zero; or
(ii)  an entity with:
(A)  an actual new growth value less than zero; and
(B)  the actual new growth value is greater than or equal

to the net annexation value.
(e)  New growth is equal to the net annexation value for

an entity with:
(i)  a net annexation value less than zero; and
(ii)  the actual new growth value is less than the net

annexation value.
(f)  Adjusted new growth equals new growth multiplied

by the mean collection rate for the previous five years.
(12)(a)  For purposes of determining the certified tax

rate, ad valorem property tax revenues budgeted by a taxing
entity for the prior year are calculated by:

(i)  increasing or decreasing the adjustable taxable value
from the prior year Report 697 by the average of the
percentage net change in the value of taxable property for the
equalization period for the three calendar years immediately
preceding the current calendar year; and

(ii)  multiplying the result obtained in Subsection
(12)(a)(i) by:

(A)  the percentage of property taxes collected for the
five calendar years immediately preceding the current
calendar year; and

(B)  the prior year approved tax rate.
(b)  If a taxing entity levied the prior year approved tax

rate, the budgeted revenues determined under Subsection
(12)(a)  are reflected in the budgeted revenue column of the
prior year Report 693.

(13)  Entities required to set levies for more than one
fund must compute an aggregate certified rate. The aggregate
certified rate is the sum of the certified rates for individual
funds for which separate levies are required by law. The
aggregate certified rate computation applies where:

(a)  the valuation bases for the funds are contained
within identical geographic boundaries; and

(b)  the funds are under the levy and budget setting
authority of the same governmental entity.

(14)  For purposes of determining the certified tax rate of
a municipality incorporated on or after July 1, 1996, the levy
imposed for municipal-type services or general county
purposes shall be the certified tax rate for municipal-type
services or general county purposes, as applicable.

(15)  No new entity, including a new city, may have a
certified tax rate or levy a tax for any particular year unless
that entity existed on the first day of that calendar year.

R884-24P-27.  Standards for Assessment Level and
Uniformity of Performance Pursuant to Utah Code Ann.
Sections 59-2-704 and 59-2-704.5.

(1)  Definitions.
(a)  "Coefficient of dispersion (COD)" means the

average deviation of a group of assessment ratios taken
around the median and expressed as a percent of that
measure.

(b)  "Coefficient of variation (COV)" means the standard
deviation expressed as a percentage of the mean.

(c)  "Division" means the Property Tax Division of the
commission.

(d)  "Nonparametric" means data samples that are not
normally distributed.

(e)  "Parametric" means data samples that are normally
distributed.

(f)  "Urban counties" means counties classified as first or
second class counties pursuant to Section 17-50-501.

(2)  The commission adopts the following standards of
assessment performance.

(a)  For assessment level in each property class,
subclass, and geographical area in each county, the measure
of central tendency shall meet one of the following measures.

(i)  The measure of central tendency shall be within 10
percent of the legal level of assessment.

(ii)  The 95 percent confidence interval of the measure of
central tendency shall contain the legal level of assessment.

(b)  For uniformity of the property assessments in each
class of property for which a detailed review is conducted
during the current year, the measure of dispersion shall be
within the following limits.

(i)  In urban counties:
(A)  a COD of 15 percent or less for primary residential

property, and 20 percent or less for commercial property,
vacant land, and secondary residential property; and

(B)  a COV of 19 percent or less for primary residential
property, and 25 percent or less for commercial property,
vacant land, and secondary residential property.

(ii)  In rural counties:
(A)  a COD of 20 percent or less for primary residential

property, and 25 percent or less for commercial property,
vacant land, and secondary residential property; and

(B)  a COV of 25 percent or less for primary residential
property, and 31 percent or less for commercial property,
vacant land, and secondary residential property.

(iii)  For a rural or small jurisdiction with limited
development, or for a jurisdiction with a depressed market,
the county assessor may petition the division for a five
percentage point increase in the COD or COV for one year
only.  After sufficient examination, the division may
determine that a one-year expansion of the COD or COV is
appropriate.

(c)  Statistical measures.
(i)  The measure of central tendency shall be the mean

for parametric samples and the median for nonparametric
samples.

(ii)  The measure of dispersion shall be the COV for
parametric samples and the COD for nonparametric samples.

(iii)  To achieve statistical accuracy in determining
assessment level under Subsection (2)(a)  and uniformity
under Subsection (2)(b)  for any property class, subclass, or
geographical area, the minimum sample size shall consist of
10 or more ratios.

(3)  Each year the division shall conduct and publish an
assessment-to-sale ratio study to determine if each county
complies with the standards in Subsection (2).

(a)  To meet the minimum sample size, the study period
may be extended.

(b)  A smaller sample size may be used if:
(i)  that sample size is at least 10 percent of the class or

subclass population; or
(ii)  both the division and the county agree that the

sample may produce statistics that imply corrective action
appropriate to the class or subclass of property.

(c)  If the division, after consultation with the counties,
determines that the sample size does not produce reliable
statistical data, an alternate performance evaluation may be
conducted, which may result in corrective action.  The
alternate performance evaluation shall include review and
analysis of the following:

(i)  the county's procedures for collection and use of
market data, including sales, income, rental, expense,
vacancy rates, and capitalization rates;
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(ii)  the county-wide land, residential, and commercial
valuation guidelines and their associated procedures for
maintaining current market values;

(iii)  the accuracy and uniformity of the county's
individual property data through a field audit of randomly
selected properties; and

(iv)  the county's level of personnel training, ratio of
appraisers to parcels, level of funding, and other workload
and resource considerations.

(d)  All input to the sample used to measure performance
shall be completed by March 31 of each study year.

(e)  The division shall conduct a preliminary annual
assessment-to-sale ratio study by April 30 of the study year,
allowing counties to apply adjustments to their tax roll prior
to the May 22 deadline.

(f)  The division shall complete the final study
immediately following the closing of the tax roll on May 22.

(4)  The division shall order corrective action if the
results of the final study do not meet the standards set forth in
Subsection (2).

(a)  Assessment level adjustments, or factor orders, shall
be calculated by dividing the legal level of assessment by one
of the following:

(i)  the measure of central tendency, if the uniformity of
the ratios meets the standards outlined in Subsection (2)(b); or

(ii)  the 95 percent confidence interval limit nearest the
legal level of assessment, if the uniformity of the ratios does
not meet the standards outlined in Subsection (2)(b).

(b)  Uniformity adjustmentsor other corrective action
shall be ordered if the property fails to meet the standards
outlined in Subsection (2)(b).(c)  A corrective action order
may contain language requiring a county to create, modify, or
follow its five-year plan for a detailed review of property
characteristics.

(d)  All corrective action orders shall be issued by June
10 of the study year, or within five working days after the
completion of the final study, whichever is later.

(5)  The commission adopts the following procedures to
insure compliance and facilitate implementation of ordered
corrective action.

(a)  Prior to the filing of an appeal, the division shall
retain authority to correct errors and, with agreement of the
affected county, issue amended orders or stipulate with the
affected county to any appropriate alternative action without
commission approval. Any stipulation by the division
subsequent to an appeal is subject to commission approval.

(b)  A county receiving a corrective action order
resulting from this rule may file and appeal with the
commission pursuant to rule R861-1A-11.

(c)  A corrective action order will become the final
commission order if the county does not appeal in a timely
manner, or does not prevail in the appeals process.

(d)  The division may assist local jurisdictions to ensure
implementation of any corrective action orders by the
following deadlines.

(i)  Factor orders shall be implemented in the current
study year prior to the mailing of valuation notices.

(ii)  Other corrective action shall be implemented prior
to May 22 of the year following the study year.

(e)  The division shall complete audits to determine
compliance with corrective action orders as soon after the
deadlines set forth in Subsection (5)(d)  as practical.  The
division shall review the results of the compliance audit with
the county and make any necessary adjustments to the
compliance audit within 15 days of initiating the audit.  These
adjustments shall be limited to the analysis performed during
the compliance audit and may not include review of the data
used to arrive at the underlying factor order. After any
adjustments, the compliance audit will then be given to the

commission for any necessary action.
(f)  The county shall be informed of any adjustment

required as a result of the compliance audit.

R884-24P-28.  Reporting Requirements For Leased or
Rented Personal Property, Pursuant to Utah Code Ann.
Section 59-2-306.

A.  The procedure set forth herein is required in
reporting heavy equipment leased or rented during the tax
year.

1.  On forms or diskette provided by the Tax
Commission, the owner of leased or rented heavy equipment
shall file semi-annual reports with the Tax Commission for
the periods January 1 through June 30, and July 1 through
December 31 of each year. The reports shall contain the
following information:

a)  a description of the leased or rented equipment;
b)  the year of manufacture and acquistion cost;
c)  a listing, by month, of the counties where the

equipment has situs; and
d)  any other information required.
2.  For purposes of this rule, situs is established when

leased or rented equipment is kept in an area for thirty days.
Once situs is established, any portion of thirty days during
which that equipment stays in that area shall be counted as a
full month of situs.  In no case may situs exceed twelve
months for any year.

3.  The completed report shall be submitted to the
Property Tax Division of the Tax Commission within thirty
days after each reporting period.

a)  Noncompliance will require accelerated reporting.

R884-24P-29.  Taxable Household Furnishings Pursuant
to Utah Code Ann. Section 59-2-1113.

A.  Household furnishings, furniture, and equipment are
subject to property taxation if:

1.  the owner of the abode commonly receives legal
consideration for its use, whether in the form of rent,
exchange, or lease payments; or

2.  the abode is held out as available for the rent, lease,
or use by others.

R884-24P-32.  Leasehold Improvements Pursuant to Utah
Code Ann. Section 59-2-303.

A.  The value of leasehold improvements shall be
included in the value of the underlying real property and
assessed to the owner of the underlying real property.

B.  The combined valuation of leasehold improvements
and underlying real property required in A. shall satisfy the
requirements of Section 59-2-103(1).

C.  The provisions of this rule shall not apply if the
underlying real property is owned by an entity exempt from
tax under Section 59-2-1101.

D.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 2000.

R884-24P-33.  2010 Personal Property Valuation Guides
and Schedules Pursuant to Utah Code Ann. Section 59-2-
301.

(1)  Definitions.
(a)(i)  "Acquisition cost" does not include indirect costs

such as debugging, licensing fees and permits, insurance, or
security.

(ii)  Acquisition cost may correspond to the cost new for
new property, or cost used for used property.

(b)(i)  "Actual cost" includes the value of components
necessary to complete the vehicle, such as tanks, mixers,
special containers, passenger compartments, special axles,
installation, engineering, erection, or assembly costs.
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(ii)  Actual cost does not include sales or excise taxes,
maintenance contracts, registration and license fees, dealer
charges, tire tax, freight, or shipping costs.

(c)  "Cost new" means the actual cost of the property
when purchased new.

(i)  Except as otherwise provided in this rule, the Tax
Commission and assessors shall rely on the following sources
to determine cost new:

(A)  documented actual cost of the new or used vehicle;
or

(B)  recognized publications that provide a method for
approximating cost new for new or used vehicles.

(ii)  For the following property purchased used, the
taxing authority may determine cost new by dividing the
property's actual cost by the percent good factor for that class:

(A)  class 6 heavy and medium duty trucks;
(B)  class 13 heavy equipment;
(C)  class 14 motor homes;
(D)  class 17 vessels equal to or greater than 31 feet in

length; and
(E)  class 21 commercial trailers.
(d)  For purposes of Sections 59-2-108 and 59-2-1115,

"item of taxable tangible personal property" means a piece of
equipment, machinery, furniture, or other piece of tangible
personal property that is functioning at its highest and best
use for the purpose it was designed and constructed and is
generally capable of performing that function without being
combined with other items of personal property.  An item of
taxable tangible personal property is not an individual
component part of a piece of machinery or equipment, but the
piece of machinery or equipment.  For example, a fully
functioning computer is an item of taxable tangible personal
property, but the motherboard, hard drive, tower, or sound
card are not.

(e)  "Percent good" means an estimate of value,
expressed as a percentage, based on a property's acquisition
cost or cost new, adjusted for depreciation and appreciation of
all kinds.

(i)  The percent good factor is applied against the
acquisition cost or the cost new to derive taxable value for the
property.

(ii)  Percent good schedules are derived from an analysis
of the Internal Revenue Service Class Life, the Marshall and
Swift Cost index, other data sources or research, and vehicle
valuation guides such as Penton Price Digests.

(2)  Each year the Property Tax Division shall update
and publish percent good schedules for use in computing
personal property valuation.

(a)  Proposed schedules shall be transmitted to county
assessors and interested parties for comment before adoption.

(b)  A public comment period will be scheduled each
year and a public hearing will be scheduled if requested by
ten or more interested parties or at the discretion of the
Commission.

(c)  County assessors may deviate from the schedules
when warranted by specific conditions affecting an item of
personal property.  When a deviation will affect an entire
class or type of personal property, a written report,
substantiating the changes with verifiable data, must be
presented to the Commission.  Alternative schedules may not
be used without prior written approval of the Commission.

(d)  A party may request a deviation from the value
established by the schedule for a specific item of property if
the use of the schedule does not result in the fair market value
for the property at the retail level of trade on the lien date,
including any relevant installation and assemblage value.

(3)  The provisions of this rule do not apply to:
(a)  a vehicle subject to the age-based uniform fee under

Section 59-2-405.1;

(b)  the following personal property subject to the age-
based uniform fee under Section 59-2-405.2:

(i)  an all-terrain vehicle;
(ii)  a camper;
(iii)  an other motorcycle;
(iv)  an other trailer;
(v)  a personal watercraft;
(vi)  a small motor vehicle;
(vii)  a snowmobile;
(viii)  a street motorcycle;
(ix)  a tent trailer;
(x)  a travel trailer; and
(xi)  a vessel, including an outboard motor of the vessel,

that is less than 31 feet in length and
(c)  an aircraft subject to the uniform statewide fee under

Section 59-2-404.
(4)  Other taxable personal property that is not included

in the listed classes includes:
(a)  Supplies on hand as of January 1 at 12:00 noon,

including office supplies, shipping supplies, maintenance
supplies, replacement parts, lubricating oils, fuel and
consumable items not held for sale in the ordinary course of
business.  Supplies are assessed at total cost, including
freight-in.

(b)  Equipment leased or rented from inventory is
subject to ad valorem tax.  Refer to the appropriate property
class schedule to determine taxable value.

(c)  Property held for rent or lease is taxable, and is not
exempt as inventory.  For entities primarily engaged in rent-
to-own, inventory on hand at January 1 is exempt and
property out on rent-to-own contracts is taxable.

(5)  Personal property valuation schedules may not be
appealed to, or amended by, county boards of equalization.

(6)  All taxable personal property, other than personal
property subject to an age-based uniform fee under Section
59-2-405.1 or 59-2-405.2, or a uniform statewide fee under
Section 59-2-404, is classified by expected economic life as
follows:

(a)  Class 1 - Short Life Property.  Property in this class
has a typical life of more than one year and less than four
years. It is fungible in that it is difficult to determine the age
of an item retired from service.

(i)  Examples of property in the class include:
(A)  barricades/warning signs;
(B)  library materials;
(C)  patterns, jigs and dies;
(D)  pots, pans, and utensils;
(E)  canned computer software;
(F)  hotel linen;
(G)  wood and pallets;
(H)  video tapes, compact discs, and DVDs; and
(I)  uniforms.
(ii)  With the exception of video tapes, compact discs,

and DVDs, taxable value is calculated by applying the
percent good factor against the acquisition cost of the
property.

(iii)  A licensee of canned computer software shall use
one of the following substitutes for acquisition cost of canned
computer software if no acquisition cost for the canned
computer software is stated:

(A)  retail price of the canned computer software;
(B)  if a retail price is unavailable, and the license is a

nonrenewable single year license agreement, the total sum of
expected payments during that 12-month period; or

(C)  if the licensing agreement is a renewable agreement
or is a multiple year agreement, the present value of all
expected licensing fees paid pursuant to the agreement.

(iv)  Video tapes, compact discs, and DVDs are valued
at $15.00 per tape or disc for the first year and $3.00 per tape
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or disc thereafter.

TABLE 1

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         09                    68%
         08                    41%
         07 and prior          11%

(b)  Class 2 - Computer Integrated Machinery.
(i)  Machinery shall be classified as computer integrated

machinery if all of the following conditions are met:
(A)  The equipment is sold as a single unit.  If the

invoice breaks out the computer separately from the machine,
the computer must be valued as Class 12 property and the
machine as Class 8 property.

(B)  The machine cannot operate without the computer
and the computer cannot perform functions outside the
machine.

(C)  The machine can perform multiple functions and is
controlled by a programmable central processing unit.

(D)  The total cost of the machine and computer
combined is depreciated as a unit for income tax purposes.

(E)  The capabilities of the machine cannot be expanded
by substituting a more complex computer for the original.

(ii)  Examples of property in this class include:
(A)  CNC mills;
(B)  CNC lathes;
(C)  high-tech medical and dental equipment such as

MRI equipment,
CAT scanners, and
mammography units.
(iii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 2

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         09                    87%
         08                    81%
         07                    71%
         06                    63%
         05                    53%
         04                    43%
         03                    29%
         02 and prior          15%

(c)  Class 3 - Short Life Trade Fixtures.  Property in this
class generally consists of electronic types of equipment and
includes property subject to rapid functional and economic
obsolescence or severe wear and tear.

(i)  Examples of property in this class include:
(A)  office machines;
(B)  alarm systems;
(C)  shopping carts;
(D)  ATM machines;
(E)  small equipment rentals;
(F)  rent-to-own merchandise;
(G)  telephone equipment and systems;
(H)  music systems;
(I)  vending machines;
(J)  video game machines; and
(K)  cash registers and point of sale equipment.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 3

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         09                    81%

         08                    69%
         07                    54%
         06                    38%
         05 and prior          20%

(d)  Class 4 Short Life Expensed Property.
(i)  Property shall be classified as short life expensed

property if all of the following conditions are met:
(A)  the property is an item of taxable tangible personal

property with an acquisition cost of $1,000 or less;
(B)  the property is the same type as the following

personal property:
(I)  short life property;
(II)  short life trade fixtures; or
(III)  computer hardware; and
(C)  the owner of the property elects to have the property

assessed as short life expensed property.
(ii)  Examples of property in this class include:
(A)  short life property defined in Class 1;
(B)  short life trade fixtures defined in Class 3; and
(C)  computer hardware defined in Class 12.
(iii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 4

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         09                    67%
         08                    51%
         07                    30%
         06                    16%
         05                    10%

(e)  Class 5 - Long Life Trade Fixtures.  Class 5 property
is subject to functional obsolescence in the form of style
changes.

(i)  Examples of property in this class include:
(A)  furniture;
(B)  bars and sinks:
(C)  booths, tables and chairs;
(D)  beauty and barber shop fixtures;
(E)  cabinets and shelves;
(F)  displays, cases and racks;
(G)  office furniture;
(H)  theater seats;
(I)  water slides; and
(J)  signs, mechanical and electrical.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 5

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         09                    88%
         08                    83%
         07                    75%
         06                    68%
         05                    59%
         04                    51%
         03                    39%
         02                    26%
         01 and prior          13%

(f)  Class 6 - Heavy and Medium Duty Trucks.
(i)  Examples of property in this class include:
(A)  heavy duty trucks;
(B)  medium duty trucks;
(C)  crane trucks;
(D)  concrete pump trucks; and
(E)  trucks with well-boring rigs.
(ii)  Taxable value is calculated by applying the percent

good factor against the cost new.
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(iii)  Cost new of vehicles in this class is defined as
follows:

(A)  the documented actual cost of the vehicle for new
vehicles; or

(B)  75 percent of the manufacturer's suggested retail
price.

(iv)  For state assessed vehicles, cost new shall include
the value of attached equipment.

(v)  The 2010 percent good applies to 2010 models
purchased in 2009.

(vi)  Trucks weighing two tons or more have a residual
taxable value of $1,750.

TABLE 6

                           Percent Good
       Model Year          of Cost New

           10                   90%
           09                   79%
           08                   73%
           07                   67%
           06                   61%
           05                   55%
           04                   49%
           03                   43%
           02                   37%
           01                   31%
           00                   25%
           99                   19%
           98                   13%
           97 and prior          7%

(g)  Class 7 - Medical and Dental Equipment.  Class 7
property is subject to a high degree of technological
development by the health industry.

(i)  Examples of property in this class include:
(A)  medical and dental equipment and instruments;
(B)  exam tables and chairs;
(C)  microscopes; and
(D)  optical equipment.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 7

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         09                    89%
         08                    86%
         07                    80%
         06                    76%
         05                    69%
         04                    64%
         03                    54%
         02                    44%
         01                    33%
         00                    22%
         99 and prior          11%

(h)  Class 8 - Machinery and Equipment.  Property in
this class is subject to considerable functional and economic
obsolescence created by competition as technologically
advanced and more efficient equipment becomes available.

(i)  Examples of property in this class include:
(A)  manufacturing machinery;
(B)  amusement rides;
(C)  bakery equipment;
(D)  distillery equipment;
(E)  refrigeration equipment;
(F)  laundry and dry cleaning equipment;
(G)  machine shop equipment;
(H)  processing equipment;
(I)  auto service and repair equipment;
(J)  mining equipment;
(K)  ski lift machinery;

(L)  printing equipment;
(M)  bottling or cannery equipment;
(N)  packaging equipment; and
(O)  pollution control equipment.
(ii)  Except as provided in Subsection (6)(g)(iii), taxable

value is calculated by applying the percent good factor
against the acquisition cost of the property.

(iii)  (A) Notwithstanding Subsection (6)(g)(ii), the
taxable value of the following oil refinery pollution control
equipment required by the federal Clean Air Act shall be
calculated pursuant to Subsection (6)(g)(iii)(B):

(I)  VGO (Vacuum Gas Oil) reactor;
(II)  HDS (Diesel Hydrotreater) reactor;
(III)  VGO compressor;
(IV)  VGO furnace;
(V)  VGO and HDS high pressure exchangers;
(VI)  VGO, SRU (Sulfur Recovery Unit), SWS (Sour

Water Stripper), and TGU; (Tail Gas Unit) low pressure
exchangers;

(VII)  VGO, amine, SWS, and HDS separators and
drums;

(VIII)  VGO and tank pumps;
(IX)  TGU modules; and
(X)  VGO tank and air coolers.
(B)  The taxable value of the oil refinery pollution

control equipment described in Subsection (6)(g)(iii)(A) shall
be calculated by:

(I)  applying the percent good factor in Table 8 against
the acquisition cost of the property; and

(II)  multiplying the product described in Subsection
(6)(g)(iii)(B)(I) by 50%.

TABLE 8

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         09                    89%
         08                    86%
         07                    80%
         06                    76%
         05                    69%
         04                    64%
         03                    54%
         02                    44%
         01                    33%
         00                    22%
         99 and prior          11%

(i)  Class 9 - Off-Highway Vehicles.
(i)  Because Section 59-2-405.2 subjects off-highway

vehicles to an age-based uniform fee, a percent good schedule
is not necessary.

(j)  Class 10 - Railroad Cars.  The Class 10 schedule was
developed to value the property of railroad car companies.
Functional and economic obsolescence is recognized in the
developing technology of the shipping industry.  Heavy wear
and tear is also a factor in valuing this class of property.

(i)  Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.

TABLE 10

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         09                    91%
         08                    90%
         07                    86%
         06                    83%
         05                    79%
         04                    77%
         03                    69%
         02                    62%
         01                    53%
         00                    45%
         99                    36%
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         98                    27%
         97                    18%
         96 and prior           9%

(k)  Class 11 - Street Motorcycles.
(i)  Because Section 59-2-405.2 subjects street

motorcycles to an age-based uniform fee, a percent good
schedule is not necessary.

(l)  Class 12 - Computer Hardware.
(i)  Examples of property in this class include:
(A)  data processing equipment;
(B)  personal computers;
(C)  main frame computers;
(D)  computer equipment peripherals;
(E)  cad/cam systems; and
(F)  copiers.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 12

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         09                    62%
         08                    46%
         07                    21%
         06                     9%
         05 and prior           7%

(m)  Class 13 - Heavy Equipment.
(i)  Examples of property in this class include:
(A)  construction equipment;
(B)  excavation equipment;
(C)  loaders;
(D)  batch plants;
(E)  snow cats; and
(F)  pavement sweepers.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
(iii)  2010 model equipment purchased in 2009 is valued

at 100 percent of acquisition cost.

TABLE 13

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         09                    56%
         08                    53%
         07                    50%
         06                    46%
         05                    43%
         04                    40%
         03                    37%
         02                    33%
         01                    30%
         00                    27%
         99                    24%
         98                    20%
         97                    17%
         96 and prior          14%

(n)  Class 14 - Motor Homes.
(i)  Taxable value is calculated by applying the percent

good against the cost new.
(ii)  The 2010 percent good applies to 2010 models

purchased in 2009.
(iii)  Motor homes have a residual taxable value of

$1,000.

TABLE 14

                           Percent Good
       Model Year          of Cost New

           10                   90%
           09                   60%
           08                   57%

           07                   54%
           06                   51%
           05                   48%
           04                   45%
           03                   42%
           02                   39%
           01                   36%
           00                   33%
           99                   30%
           98                   27%
           97                   24%
           96                   21%
           95                   18%
           94 and prior         14%

(o)  Class 15 - Semiconductor Manufacturing
Equipment.  Class 15 applies only to equipment used in the
production of semiconductor products.  Equipment used in
the semiconductor manufacturing industry is subject to
significant economic and functional obsolescence due to
rapidly changing technology and economic conditions.

(i)  Examples of property in this class include:
(A)  crystal growing equipment;
(B)  die assembly equipment;
(C)  wire bonding equipment;
(D)  encapsulation equipment;
(E)  semiconductor test equipment;
(F)  clean room equipment;
(G)  chemical and gas systems related to semiconductor

manufacturing;
(H)  deionized water systems;
(I)  electrical systems; and
(J)  photo mask and wafer manufacturing dedicated to

semiconductor production.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 15

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         09                    47%
         08                    34%
         07                    24%
         06                    15%
         05 and prior           6%

(p)  Class 16 - Long-Life Property.  Class 16 property
has a long physical life with little obsolescence.

(i)  Examples of property in this class include:
(A)  billboards;
(B)  sign towers;
(C)  radio towers;
(D)  ski lift and tram towers;
(E)  non-farm grain elevators; and
(F)  bulk storage tanks.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 16

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         09                    93%
         08                    92%
         07                    91%
         06                    90%
         05                    89%
         04                    88%
         03                    85%
         02                    79%
         01                    73%
         00                    67%
         99                    61%
         98                    55%
         97                    49%
         96                    42%
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         95                    36%
         94                    30%
         93                    23%
         92                    16%
         91 and prior           8%

(q)  Class 17 - Vessels Equal to or Greater Than 31 Feet
in Length.

(i)  Examples of property in this class include:
(A)  houseboats equal to or greater than 31 feet in length;
(B)  sailboats equal to or greater than 31 feet in length;

and
(C)  yachts equal to or greater than 31 feet in length.
(ii)  A vessel, including an outboard motor of the vessel,

under 31 feet in length:
(A)  is not included in Class 17;
(B)  may not be valued using Table 17; and
(C)  is subject to an age-based uniform fee under Section

59-2-405.2.
(iii)  Taxable value is calculated by applying the percent

good factor against the cost new of the property.
(iv)  The Tax Commission and assessors shall rely on the

following sources to determine cost new for property in this
class:

(A)  the following publications or valuation methods:
(I)  the manufacturer's suggested retail price listed in the

ABOS Marine Blue Book;
(II)  for property not listed in the ABOS Marine Blue

Book but listed in the NADA Marine Appraisal Guide, the
NADA average value for the property divided by the percent
good factor; or

(III)  for property not listed in the ABOS Marine Blue
Book or the NADA Appraisal Guide:

(aa)  the manufacturer's suggested retail price for
comparable property; or

(bb)  the cost new established for that property by a
documented valuation source; or

(B)  the documented actual cost of new or used property
in this class.

(v)  The 2010 percent good applies to 2010 models
purchased in 2009.

(vi)  Property in this class has a residual taxable value of
$1,000.

TABLE 17

                           Percent Good
       Model Year          of Cost New

           10                   90%
           09                   63%
           08                   61%
           07                   58%
           06                   56%
           05                   53%
           04                   51%
           03                   48%
           02                   46%
           01                   44%
           00                   41%
           99                   39%
           98                   36%
           97                   34%
           96                   31%
           95                   29%
           94                   26%
           93                   24%
           92                   21%
           91                   19%
           90                   16%
           89 and prior         14%

(r)  Class 17a - Vessels Less Than 31 Feet in Length
(i)  Because Section 59-2-405.2 subjects vessels less than

31 feet in length to an age-based uniform fee, a percent good
schedule is not necessary.

(s)  Class 18 - Travel Trailers and Class 18a - Tent

Trailers/Truck Campers.
(i)  Because Section 59-2-405.2 subjects travel trailers

and tent trailers/truck campers to an age-based uniform fee, a
percent good schedule is not necessary.

(t)  Class 20 - Petroleum and Natural Gas Exploration
and Production Equipment.  Class 20 property is subject to
significant functional and economic obsolescence due to the
volatile nature of the petroleum industry.

(i)  Examples of property in this class include:
(A)  oil and gas exploration equipment;
(B)  distillation equipment;
(C)  wellhead assemblies;
(D)  holding and storage facilities;
(E)  drill rigs;
(F)  reinjection equipment;
(G)  metering devices;
(H)  cracking equipment;
(I)  well-site generators, transformers, and power lines;
(J)  equipment sheds;
(K)  pumps;
(L)  radio telemetry units; and
(M)  support and control equipment.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 20

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         09                    91%
         08                    90%
         07                    87%
         06                    85%
         05                    81%
         04                    78%
         03                    69%
         02                    60%
         01                    51%
         00                    41%
         99                    31%
         98                    21%
         97 and prior          11%

(u)  Class 21 - Commercial Trailers.
(i)  Examples of property in this class include:
(A)  dry freight van trailers;
(B)  refrigerated van trailers;
(C)  flat bed trailers;
(D)  dump trailers;
(E)  livestock trailers; and
(F)  tank trailers.
(ii)  Taxable value is calculated by applying the percent

good factor against the cost new of the property.  For state
assessed vehicles, cost new shall include the value of attached
equipment.

(iii)  The 2010 percent good applies to 2010 models
purchased in 2009.

(iv)  Commercial trailers have a residual taxable value of
$1,000.

TABLE 21

                           Percent Good
       Model Year          of Cost New

           10                   95%
           09                   91%
           08                   86%
           07                   80%
           06                   75%
           05                   69%
           04                   64%
           03                   58%
           02                   53%
           01                   47%
           00                   42%
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           99                   36%
           98                   31%
           97                   25%
           96                   20%
           95                   14%
           94 and prior          9%

(v)  Class 21a - Other Trailers (Non-Commercial).
(i)  Because Section 59-2-405.2 subjects this class of

trailers to an age-based uniform fee, a percent good schedule
is not necessary.

(w)  Class 22 - Passenger Cars, Light Trucks/Utility
Vehicles, and Vans.

(i)  Class 22 vehicles fall within four subcategories:
domestic passenger cars, foreign passenger cars, light trucks,
including utility vehicles, and vans.

(ii)  Because Section 59-2-405.1 subjects Class 22
property to an age-based uniform fee, a percent good schedule
is not necessary.

(x)  Class 22a - Small Motor Vehicles.
(i)  Because Section 59-2-405.2 subjects small motor

vehicles to an age-based uniform fee, a percent good schedule
is not necessary.

(y)  Class 23 - Aircraft Required to be Registered With
the State.

(i)  Because Section 59-2-404 subjects aircraft required
to be registered with the state to a statewide uniform fee, a
percent good schedule is not necessary.

(z)  Class 24 - Leasehold Improvements.
(i)  This class includes leasehold improvements to real

property installed by a tenant.  The Class 24 schedule is to be
used only with leasehold improvements that are assessed to
the lessee of the real property pursuant to Tax Commission
rule R884-24P-32.  Leasehold improvements include:

(A)  walls and partitions;
(B)  plumbing and roughed-in fixtures;
(C)  floor coverings other than carpet;
(D)  store fronts;
(E)  decoration;
(F)  wiring;
(G)  suspended or acoustical ceilings;
(H)  heating and cooling systems; and
(I)  iron or millwork trim.
(ii)  Taxable value is calculated by applying the percent

good factor against the cost of acquisition, including
installation.

(iii)  The Class 3 schedule is used to value short life
leasehold improvements.

TABLE 24

       Year of             Percent of
     Installation       Installation Cost

         09                    94%
         08                    88%
         07                    82%
         06                    77%
         05                    71%
         04                    65%
         03                    59%
         02                    54%
         01                    48%
         00                    42%
         99                    36%
         98 and prior          30%

(aa)  Class 25 - Aircraft Parts Manufacturing Tools and
Dies.  Property in this class is generally subject to rapid
physical, functional, and economic obsolescence due to rapid
technological and economic shifts in the airline parts
manufacturing industry.  Heavy wear and tear is also a factor
in valuing this class of property.

(i)  Examples of property in this class include:
(A)  aircraft parts manufacturing jigs and dies;

(B)  aircraft parts manufacturing molds;
(C)  aircraft parts manufacturing patterns;
(D)  aircraft parts manufacturing taps and gauges;
(E)  aircraft parts manufacturing test equipment; and
(F)  aircraft parts manufacturing fixtures.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 25

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         09                    81%
         08                    70%
         07                    54%
         06                    39%
         05                    21%
         04 and prior           4%

(bb)  Class 26 - Personal Watercraft.
(i)  Because Section 59-2-405.2 subjects personal

watercraft to an age-based uniform fee, a percent good
schedule is not necessary.

(cc)  Class 27 - Electrical Power Generating Equipment
and Fixtures

(i)  Examples of property in this class include:
(A)  electrical power generators; and
(B)  control equipment.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 27

       Year of             Percent Good
     Acquisition       of Acquisition Cost

         09                    97%
         08                    95%
         07                    92%
         06                    90%
         05                    87%
         04                    84%
         03                    82%
         02                    79%
         01                    77%
         00                    74%
         99                    71%
         98                    69%
         97                    66%
         96                    64%
         95                    61%
         94                    58%
         93                    56%
         92                    53%
         91                    51%
         90                    48%
         89                    45%
         88                    43%
         87                    40%
         86                    38%
         85                    35%
         84                    32%
         83                    30%
         82                    27%
         81                    25%
         80                    22%
         79                    19%
         78                    17%
         77                    14%
         76                    12%
         75 and prior           9%

The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 2010.

R884-24P-34.  Use of Sales or Appraisal Information
Gathered in Conjunction With Assessment/Sales Ratio
Studies Pursuant to Utah Code Ann. Section 59-2-704.

A.  Market data gathered for purposes of an
assessment/sales ratio study may be used for valuation
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purposes only as part of a systematic reappraisal program
whereby all similar properties are given equitable and
uniform treatment.

B.  Sales or appraisal data gathered in conjunction with a
ratio study shall not be used for an isolated reappraisal of the
sold or appraised properties.

C.  Information derived from ratio studies regarding the
values assigned to real property and personal property shall
not be used to establish the apportionment between real and
personal property in future assessments.

R884-24P-35.  Annual Statement for Certain Exempt Uses
of Property Pursuant to Utah Code Ann. Section 59-2-
1102.

(1)  The purpose of this rule is to provide guidance to
property owners required to file an annual statement under
Section 59-2-1102 in order to claim a property tax exemption
under Subsection 59-2-1101(3)(d) or (e).

(2)  The annual statement filed pursuant to Section 59-2-
1102 shall contain the following information for the specific
property for which an exemption is sought:

(a)  the owner of record of the property;
(b)  the property parcel, account, or serial number;
(c)  the location of the property;
(d)  the tax year in which the exemption was originally

granted;
(e)  a description of any change in the use of the real or

personal property since January 1 of the prior year;
(f)  the name and address of any person or organization

conducting a business for profit on the property;
(g)  the name and address of any organization that uses

the real or personal property and pays a fee for that use that is
greater than the cost of maintenance and utilities associated
with the property;

(h)  a description of any personal property leased by the
owner of record for which an exemption is claimed;

(i)  the name and address of the lessor of property
described in Subsection (2)(h);

(j)  the signature of the owner of record or the owner's
authorized representative; and

(k)  any other information the county may require.
(3)  The annual statement shall be filed:
(a)  with the county legislative body in the county in

which the property is located;
(b)  on or before March 1; and
(c)  using:
(i)  Tax Commission form PT-21, Annual Statement for

Continued Property Tax Exemption; or
(ii)  a form that contains the information required under

Subsection (2).

R884-24P-36.  Contents of Real Property Tax Notice
Pursuant to Utah Code Ann. Section 59-2-1317.

A.  In addition to the information required by Section
59-2-1317, the tax notice for real property shall specify the
following:

1.  the property identification number;
2.  the appraised value of the property and, if applicable,

any adjustment for residential exemptions expressed in terms
of taxable value;

3.  if applicable, tax relief for taxpayers eligible for
blind, veteran, or poor abatement or the circuit breaker, which
shall be shown as credits to total taxes levied; and

4.  itemized tax rate information for each taxing entity
and total tax rate.

R884-24P-37.  Separate Values of Land and
Improvements Pursuant to Utah Code Ann. Sections 59-2-
301 and 59-2-305.

A.  The county assessor shall maintain an appraisal
record of all real property subject to assessment by the
county.  The record shall include the following information:

1.  owner of the property;
2.  property identification number;
3.  description and location of the property; and
4.  full market value of the property.
B.  Real property appraisal records shall show separately

the value of the land and the value of any improvements.

R884-24P-38.  Nonoperating Railroad Properties
Pursuant to Utah Code Ann. Section 59-2-201.

(1)(a)  "Railroad right of way" (RR-ROW) means a strip
of land upon which a railroad company constructs the road
bed.

(b)  RR-ROW within incorporated towns and cities shall
consist of 50 feet on each side of the main line main track,
branch line main track or main spur track.  Variations to the
50-foot standard shall be approved on an individual basis.

(c)  RR-ROW outside incorporated towns and cities shall
consist of the actual right-of-way owned if not in excess of
100 feet on each side of the center line of the main line main
track, branch line main track, or main spur track.  In cases
where unusual conditions exist, such as mountain cuts, fills,
etc., and more than 100 feet on either side of the main track is
required for ROW and where small parcels of land are
otherwise required for ROW purposes, the necessary
additional area shall be reported as RR-ROW.

(2)  Assessment of nonoperating railroad properties.
Railroad property formerly assessed by the unitary method
that has been determined to be nonoperating, and that is not
necessary to the conduct of the business, shall be assessed
separately by the local county assessor.

(3)  Assessment procedures.
(a)  Properties charged to nonoperating accounts are

reviewed by the Property Tax Division, and if taxable, are
assessed and placed on the local county assessment rolls
separately from the operating properties.

(b)  RR-ROW is considered operating and necessary to
the conduct and contributing to the income of the business.
Any revenue derived from leasing of property within the RR-
ROW is considered railroad operating revenues.

(c)  Real property outside of the RR-ROW that is
necessary to the conduct of the railroad operation is
considered part of the unitary value.  Some examples are:

(i)  company homes occupied by superintendents and
other employees on 24-hour call;

(ii)  storage facilities for railroad operations;
(iii)  communication facilities; and
(iv)  spur tracks outside of RR-ROW.
(d)  Abandoned RR-ROW is considered nonoperating

and shall be reported as such by the railroad companies.
(e)  Real property outside of the RR-ROW that is not

necessary to the conduct of the railroad operations is
classified as nonoperating and therefore assessed by the local
county assessor.  Some examples are:

(i)  land leased to service station operations;
(ii)  grocery stores;
(iii)  apartments;
(iv)  residences; and
(v)  agricultural uses.
(f)  RR-ROW obtained by government grant or act of

Congress is deemed operating property.
(4)  Notice of Determination.  It is the responsibility of

the Property Tax Division to provide a notice of
determination to the owner of the railroad property and the
assessor of the county where the railroad property is located
immediately after such determination of operating or
nonoperating status has been made.  If there is no appeal to
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the notice of determination, the Property Tax Division shall
notify the assessor of the county where the property is located
so that the property may be placed on the roll for local
assessment.

(5)  Appeals.  Any interested party who wishes to contest
the determination of operating or nonoperating property may
do so by filing a request for agency action within ten days of
the notice of determination of operating or nonoperating
properties.  Request for agency action may be made pursuant
to Title 63G, Chapter 4.

R884-24P-40.  Exemption of Parsonages, Rectories,
Monasteries, Homes and Residences Pursuant to Utah
Code Annotated 59-2-1101(d) and Article XIII, Section 2
of the Utah Constitution.

A.  Parsonages, rectories, monasteries, homes and
residences if used exclusively for religious purposes, are
exempt from property taxes if they meet all of the following
requirements:

1.  The land and building are owned by a religious
organization which has qualified with the Internal Revenue
Service as a Section 501(c)(3) organization and which
organization continues to meet the requirements of that
section.

2.  The building is occupied only by persons whose full
time efforts are devoted to the religious organization and the
immediate families of such persons.

3.  The religious organization, and not the individuals
who occupy the premises, pay all payments, utilities,
insurance, repairs, and all other costs and expenses related to
the care and maintenance of the premises and facilities.

B.  The exemption for one person and the family of such
person is limited to the real estate that is reasonable for the
residence of the family and which remains actively devoted
exclusively to the religious purposes.  The exemption for
more than one person, such as a monastery, is limited to that
amount of real estate actually devoted exclusively to religious
purposes.

C.  Vacant land which is not actively used by the
religious organization, is not deemed to be devoted
exclusively to religious purposes, and is therefore not exempt
from property taxes.

1.  Vacant land which is held for future development or
utilization by the religious organization is not deemed to be
devoted exclusively to religious purposes and therefore not
tax exempt.

2.  Vacant land is tax exempt after construction
commences or a building permit is issued for construction of
a structure or other improvements used exclusively for
religious purposes.

R884-24P-41.  Adjustment or Deferral of Property Taxes
Pursuant to Utah Code Ann. Section 59-2-1347.

A.  Requested adjustments to taxes for past years may
not be made under Utah Code Ann. Section 59-2-1347 if the
requested adjustment is based only on property valuation.

B.  Utah Code Ann. Section 59-2-1347 applies only to
taxes levied but unpaid and may not serve as the basis for
refunding taxes already paid.

C.  Utah Code Ann. Section 59-2-1347 may only be
applied to taxes levied for the five most recent tax years
except where taxes levied remain unpaid as a result of
administrative action or litigation.

R884-24P-42.  Farmland Assessment Audits and Personal
Property Audits Pursuant to Utah Code Ann. Subsection
59-2-508(2), and Section 59-2-705.

A.  The Tax Commission is responsible for auditing the
administration of the Farmland Assessment Act to verify

proper listing and classification of all properties assessed
under the act.  The Tax Commission also conducts routine
audits of personal property accounts.

1.  If an audit reveals an incorrect assignment of
property, or an increase or decrease in value, the county
assessor shall correct the assessment on the assessment roll
and the tax roll.

2.  A revised assessment notice or tax notice or both
shall be mailed to the taxpayer for the current year and any
previous years affected.

3.  The appropriate tax rate for each year shall be applied
when computing taxes due for previous years.

B.  Assessors shall not alter results of an audit without
first submitting the changes to the Tax commission for review
and approval.

C.  The Tax Commission shall review assessor
compliance with this rule.  Noncompliance may result in an
order for corrective action.

R884-24P-44.  Farm Machinery and Equipment
Exemption Pursuant to Utah Code Ann. Sections 59-2-102
and 59-2-1101.

A.  The use of the machinery and equipment, whether by
the claimant or a lessee, shall determine the exemption.

1.  For purposes of this rule, the term owner includes a
purchaser under an installment purchase contract or
capitalized lease where ownership passes to the purchaser at
the end of the contract without the exercise of an option on
behalf of the purchaser or seller.

B.  Farm machinery and equipment is used primarily for
agricultural purposes if it is used primarily for the production
or harvesting of agricultural products.

C.  The following machinery and equipment is used
primarily for the production or harvesting of agricultural
products:

1.  Machinery and equipment used on the farm for
storage, cooling, or freezing of fruits or vegetables;

2.  Except as provided in C.3., machinery and equipment
used in fruit or vegetable growing operations if the machinery
and equipment does not physically alter the fruit or
vegetables; and

3.  Machinery and equipment that physically alters the
form of fruits or vegetables if the operations performed by the
machinery or equipment are reasonable and necessary in the
preparation of the fruit or vegetables for wholesale marketing.

D.  Machinery and equipment used for processing of
agricultural products are not exempt.

R884-24P-49.  Calculating the Utah Apportioned Value of
a Rail Car Fleet Pursuant to Utah Code Ann. Section 59-
2-201.

A.  Definitions.
1.  "Average market value per rail car" means the fleet

rail car market value divided by the number of rail cars in the
fleet.

2.  "Fleet rail car market value" means the sum of:
a)(1)  the yearly acquisition costs of the fleet's rail cars;
(2)  multiplied by the appropriate percent good factors

contained in Class 10 of R884-24P- 33, Personal Property
Valuation Guides and Schedules; and

b)  the sum of betterments by year.
(1)  Except as provided in A.2.b)(2), the sum of

betterments by year shall be depreciated on a 14-year straight
line method.

(2)  Notwithstanding the provisions of A.2.b)(1),
betterments shall have a residual value of two percent.

3.  "In-service rail cars" means the number of rail cars in
the fleet, adjusted for out-of- service rail cars.

4. a)  "Out-of-service rail cars" means rail cars:
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(1)  out-of-service for a period of more than ten
consecutive hours; or

(2)  in storage.
b)  Rail cars cease to be out-of-service once repaired or

removed from storage.
c)  Out-of-service rail cars do not include rail cars idled

for less than ten consecutive hours due to light repairs or
routine maintenance.

5.  "System car miles" means both loaded and empty
miles accumulated in the U.S., Canada, and Mexico during
the prior calendar year by all rail cars in the fleet.

6.  "Utah car miles" mean both loaded and empty miles
accumulated within Utah during the prior calendar year by all
rail cars in the fleet.

7. "Utah percent of system factor" means the Utah car
miles divided by the system car miles.

B.  The provisions of this rule apply only to private rail
car companies.

C.  To receive an adjustment for out-of-service rail cars,
the rail car company must report the number of out-of-service
days to the commission for each of the company's rail car
fleets.

D.  The out-of-service adjustment is calculated as
follows.

1.  Divide the out-of-service days by 365 to obtain the
out-of-service rail car equivalent.

2.  Subtract the out-of-service rail car equivalent
calculated in D.1. from the number of rail cars in the fleet.

E.  The taxable value for each rail car fleet apportioned
to Utah, for which the Utah percent of system factor is more
than 50 percent, shall be determined by multiplying the Utah
percent of system factor by the fleet rail car market value.

F.  The taxable value for each rail car company
apportioned to Utah, for which the Utah percent of system
factor is less than or equal to 50 percent, shall be determined
in the following manner.

1.  Calculate the number of fleet rail cars allocated to
Utah under the Utah percent of system factor.  The steps for
this calculation are as follows.

a)  Multiply the Utah percent of system factor by the in-
service rail cars in the fleet.

b)  Multiply the product obtained in F.1.a) by 50 percent.
2.  Calculate the number of fleet rail cars allocated to

Utah under the time speed factor.  The steps for this
calculation are as follows.

a) Divide the fleet's Utah car miles by the average rail
car miles traveled in Utah per year.  The Commission has
determined that the average rail car miles traveled in Utah per
year shall equal 200,000 miles.

b)  Multiply the quotient obtained in F.2.a) by the
percent of in-service rail cars in the fleet.

c)  Multiply the product obtained in F.2.b) by 50 percent.
3.  Add the number of fleet rail cars allocated to Utah

under the Utah percent of system factor, calculated in F.1.b),
and the number of fleet rail cars allocated to Utah under the
time speed factor, calculated in F.2.c), and multiply that sum
by the average market value per rail car.

R884-24P-50.  Apportioning the Utah Proportion of
Commercial Aircraft Valuations Pursuant to Utah Code
Ann. Section 59-2-201.

A.  Definitions.
1.  "Commercial air carrier" means any air charter

service, air contract service or airline as defined by Section
59-2-102.

2.  "Ground time" means the time period beginning at the
time an aircraft lands and ending at the time an aircraft takes
off.

B.  The commission shall apportion to a tax area the

assessment of the mobile flight equipment owned by a
commercial air carrier in the proportion that the ground time
in the tax area bears to the total ground time in the state.

C.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning with the 1999
calendar year.

R884-24P-52.  Criteria for Determining Primary
Residence Pursuant to Utah Code Ann. Sections 59-2-102,
59-2-103, and 59-2-103.5.

(1)  "Household" is as defined in Section 59-2-102.
(2)  "Primary residence" means the location where

domicile has been established.
(3)  Except as provided in Subsections (4) and (6)(c) and

(f), the residential exemption provided under Section 59-2-
103 is limited to one primary residence per household.

(4)  An owner of multiple properties may receive the
residential exemption on all properties for which the property
is the primary residence of the tenant.

(5)  Factors or objective evidence determinative of
domicile include:

(a)  whether or not the individual voted in the place he
claims to be domiciled;

(b)  the length of any continuous residency in the
location claimed as domicile;

(c)  the nature and quality of the living accommodations
that an individual has in the location claimed as domicile as
opposed to any other location;

(d)  the presence of family members in a given location;
(e)  the place of residency of the individual's spouse or

the state of any divorce of the individual and his spouse;
(f)  the physical location of the individual's place of

business or sources of income;
(g)  the use of local bank facilities or foreign bank

institutions;
(h) the location of registration of vehicles, boats, and

RVs;
(i)  membership in clubs, churches, and other social

organizations;
(j)  the addresses used by the individual on such things

as:
(i)  telephone listings;
(ii)  mail;
(iii)  state and federal tax returns;
(iv)  listings in official government publications or other

correspondence;
(v)  driver's license;
(vi)  voter registration; and
(vii)  tax rolls;
(k)  location of public schools attended by the individual

or the individual's dependents;
(l) the nature and payment of taxes in other states;
(m)  declarations of the individual:
(i)  communicated to third parties;
(ii)  contained in deeds;
(iii)  contained in insurance policies;
(iv)  contained in wills;
(v)  contained in letters;
(vi)  contained in registers;
(vii)  contained in mortgages; and
(viii)  contained in leases.
(n)  the exercise of civil or political rights in a given

location;
(o)  any failure to obtain permits and licenses normally

required of a resident;
(p)  the purchase of a burial plot in a particular location;
(q)  the acquisition of a new residence in a different

location.
(6)  Administration of the Residential Exemption.
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(a)  Except as provided in Subsections (6)(b), (d), and
(e), the first one acre of land per residential unit shall receive
the residential exemption.

(b)  If a parcel has high density multiple residential units,
such as an apartment complex or a mobile home park, the
amount of land, up to the first one acre per residential unit,
eligible to receive the residential exemption shall be
determined by the use of the land.  Land actively used for
residential purposes qualifies for the exemption.

(c)  If the county assessor determines that a property
under construction will qualify as a primary residence upon
completion, the property shall qualify for the residential
exemption while under construction.

(d)  A property assessed under the Farmland Assessment
Act shall receive the residential exemption only for the
homesite.

(e)  A property with multiple uses, such as residential
and commercial, shall receive the residential exemption only
for the percentage of the property that is used as a primary
residence.

(f)  If the county assessor determines that an unoccupied
property will qualify as a primary residence when it is
occupied, the property shall qualify for the residential
exemption while unoccupied.

(g)(i)  An application for the residential exemption
required by an ordinance enacted under Section 59-2-103.5
shall contain the following information for the specific
property for which the exemption is requested:

(A)  the owner of record of the property;
(B)  the property parcel number;
(C)  the location of the property;
(D)  the basis of the owner's knowledge of the use of the

property;
(E)  a description of the use of the property;
(F)  evidence of the domicile of the inhabitants of the

property; and
(G) the signature of all owners of the property certifying

that the property is residential property.
(ii)  The application under Subsection (6)(g)(i) shall be:
(A)  on a form provided by the county; or
(B)  in a writing that contains all of the information

listed in Subsection (6)(g)(i).

R884-24P-53.  2010 Valuation Guides for Valuation of
Land Subject to the Farmland Assessment Act Pursuant
to Utah Code Ann. Section 59-2-515.

(1)  Each year the Property Tax Division shall update
and publish schedules to determine the taxable value for land
subject to the Farmland Assessment Act on a per acre basis.

(a)  The schedules shall be based on the productivity of
the various types of agricultural land as determined through
crop budgets and net rents.

(b)  Proposed schedules shall be transmitted by the
Property Tax Division to county assessors for comment
before adoption.

(c)  County assessors may not deviate from the
schedules.

(d)  Not all types of agricultural land exist in every
county.  If no taxable value is shown for a particular county in
one of the tables, that classification of agricultural land does
not exist in that county.

(2)  All property defined as farmland pursuant to Section
59-2-501 shall be assessed on a per acre basis as follows:

(a)  Irrigated farmland shall be assessed under the
following classifications.

(i)  Irrigated I.  The following counties shall assess
Irrigated I property based upon the per acre values listed
below:

TABLE 1
Irrigated I

          1)  Box Elder               835
          2)  Cache                   725
          3)  Carbon                  540
          4)  Davis                   875
          5)  Emery                   520
          6)  Iron                    835
          7)  Kane                    435
          8)  Millard                 825
          9)  Salt Lake               725
         10)  Utah                    765
         11)  Washington              685
         12)  Weber                   830

(ii)  Irrigated II.  The following counties shall assess
Irrigated II property based upon the per acre values listed
below:

TABLE 2
Irrigated II

          1)  Box Elder               735
          2)  Cache                   620
          3)  Carbon                  430
          4)  Davis                   770
          5)  Duchesne                505
          6)  Emery                   420
          7)  Grand                   405
          8)  Iron                    735
          9)  Juab                    455
         10)  Kane                    335
         11)  Millard                 725
         12)  Salt Lake               625
         13)  Sanpete                 560
         14)  Sevier                  585
         15)  Summit                  485
         16)  Tooele                  470
         17)  Utah                    665
         18)  Wasatch                 510
         19)  Washington              585
         20)  Weber                   730

(iii)  Irrigated III.  The following counties shall assess
Irrigated III property based upon the per acre values listed
below:

TABLE 3
Irrigated III

          1)  Beaver                  595
          2)  Box Elder               580
          3)  Cache                   470
          4)  Carbon                  285
          5)  Davis                   620
          6)  Duchesne                355
          7)  Emery                   265
          8)  Garfield                220
          9)  Grand                   255
         10)  Iron                    585
         11)  Juab                    305
         12)  Kane                    185
         13)  Millard                 575
         14)  Morgan                  405
         15)  Piute                   350
         16)  Rich                    185
         17)  Salt Lake               475
         18)  San Juan                180
         19)  Sanpete                 410
         20)  Sevier                  435
         21)  Summit                  330
         22)  Tooele                  315
         23)  Uintah                  385
         24)  Utah                    510
         25)  Wasatch                 355
         26)  Washington              430
         27)  Wayne                   345
         28)  Weber                   580

(iv)  Irrigated IV.  The following counties shall assess
Irrigated IV property based upon the per acre values listed
below:

TABLE 4
Irrigated IV
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          1)  Beaver                  490
          2)  Box Elder               480
          3)  Cache                   365
          4)  Carbon                  185
          5)  Daggett                 205
          6)  Davis                   520
          7)  Duchesne                250
          8)  Emery                   165
          9)  Garfield                120
         10)  Grand                   155
         11)  Iron                    480
         12)  Juab                    205
         13)  Kane                     85
         14)  Millard                 470
         15)  Morgan                  300
         16)  Piute                   245
         17)  Rich                     85
         18)  Salt Lake               370
         19)  San Juan                 80
         20)  Sanpete                 310
         21)  Sevier                  335
         22)  Summit                  230
         23)  Tooele                  215
         24)  Uintah                  285
         25)  Utah                    410
         26)  Wasatch                 255
         27)  Washington              325
         28)  Wayne                   245
         29)  Weber                   475

(b)  Fruit orchards shall be assessed per acre based upon
the following schedule:

TABLE 5
Fruit Orchards

          1)  Beaver                  620
          2)  Box Elder               670
          3)  Cache                   620
          4)  Carbon                  620
          5)  Davis                   675
          6)  Duchesne                620
          7)  Emery                   620
          8)  Garfield                620
          9)  Grand                   620
         10)  Iron                    620
         11)  Juab                    620
         12)  Kane                    620
         13)  Millard                 620
         14)  Morgan                  620
         15)  Piute                   620
         16)  Salt Lake               620
         17)  San Juan                620
         18)  Sanpete                 620
         19)  Sevier                  620
         20)  Summit                  620
         21)  Tooele                  620
         22)  Uintah                  620
         23)  Utah                    680
         24)  Wasatch                 620
         25)  Washington              740
         26)  Wayne                   620
         27)  Weber                   670

(c)  Meadow IV property shall be assessed per acre
based upon the following schedule:

TABLE 6
Meadow IV

          1)  Beaver                  245
          2)  Box Elder               260
          3)  Cache                   270
          4)  Carbon                  130
          5)  Daggett                 160
          6)  Davis                   270
          7)  Duchesne                165
          8)  Emery                   140
          9)  Garfield                105
         10)  Grand                   135
         11)  Iron                    262
         12)  Juab                    150
         13)  Kane                    110
         14)  Millard                 195
         15)  Morgan                  197
         16)  Piute                   192
         17)  Rich                    107
         18)  Salt Lake               225

         19)  Sanpete                 195
         20)  Sevier                  200
         21)  Summit                  205
         22)  Tooele                  187
         23)  Uintah                  207
         24)  Utah                    250
         25)  Wasatch                 210
         26)  Washington              230
         27)  Wayne                   175
         28)  Weber                   305

(d)  Dry land shall be classified as one of the following
two categories and shall be assessed on a per acre basis as
follows:

(i)  Dry III.  The following counties shall assess Dry III
property based upon the per acre values listed below:

TABLE 7
Dry III

          1)  Beaver                   52
          2)  Box Elder                96
          3)  Cache                   122
          4)  Carbon                   52
          5)  Davis                    50
          6)  Duchesne                 57
          7)  Garfield                 52
          8)  Grand                    52
          9)  Iron                     52
         10)  Juab                     52
         11)  Kane                     52
         12)  Millard                  50
         13)  Morgan                   67
         14)  Rich                     52
         15)  Salt Lake                52
         16)  San Juan                 53
         17)  Sanpete                  57
         18)  Summit                   52
         19)  Tooele                   52
         20)  Uintah                   57
         21)  Utah                     52
         22)  Wasatch                  52
         23)  Washington               50
         24)  Weber                    80

(ii)  Dry IV.  The following counties shall assess Dry IV
property based upon the per acre values listed below:

TABLE 8
Dry IV

          1)  Beaver                   16
          2)  Box Elder                60
          3)  Cache                    86
          4)  Carbon                   16
          5)  Davis                    15
          6)  Duchesne                 21
          7)  Garfield                 16
          8)  Grand                    16
          9)  Iron                     16
         10)  Juab                     16
         11)  Kane                     16
         12)  Millard                  15
         13)  Morgan                   31
         14)  Rich                     16
         15)  Salt Lake                16
         16)  San Juan                 17
         17)  Sanpete                  21
         18)  Summit                   16
         19)  Tooele                   16
         20)  Uintah                   21
         21)  Utah                     16
         22)  Wasatch                  16
         23)  Washington               15
         24)  Weber                    45

(e)  Grazing land shall be classified as one of the
following four categories and shall be assessed on a per acre
basis as follows:

(i)  Graze 1.  The following counties shall assess Graze I
property based upon the per acre values listed below:

TABLE 9
GR I
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          1)  Beaver                   75
          2)  Box Elder                76
          3)  Cache                    72
          4)  Carbon                   52
          5)  Daggett                  56
          6)  Davis                    62
          7)  Duchesne                 71
          8)  Emery                    74
          9)  Garfield                 79
         10)  Grand                    80
         11)  Iron                     75
         12)  Juab                     66
         13)  Kane                     77
         14)  Millard                  79
         15)  Morgan                   68
         16)  Piute                    93
         17)  Rich                     67
         18)  Salt Lake                68
         19)  San Juan                 73
         20)  Sanpete                  65
         21)  Sevier                   66
         22)  Summit                   74
         23)  Tooele                   73
         24)  Uintah                   80
         25)  Utah                     65
         26)  Wasatch                  54
         27)  Washington               68
         28)  Wayne                    91
         29)  Weber                    70

(ii)  Graze II.  The following counties shall assess Graze
II property based upon the per acre values listed below:

TABLE 10
GR II

          1)  Beaver                   25
          2)  Box Elder                25
          3)  Cache                    23
          4)  Carbon                   16
          5)  Daggett                  16
          6)  Davis                    20
          7)  Duchesne                 24
          8)  Emery                    23
          9)  Garfield                 25
         10)  Grand                    24
         11)  Iron                     24
         12)  Juab                     20
         13)  Kane                     26
         14)  Millard                  26
         15)  Morgan                   22
         16)  Piute                    29
         17)  Rich                     22
         18)  Salt Lake                22
         19)  San Juan                 24
         20)  Sanpete                  21
         21)  Sevier                   21
         22)  Summit                   23
         23)  Tooele                   23
         24)  Uintah                   26
         25)  Utah                     23
         26)  Wasatch                  18
         27)  Washington               23
         28)  Wayne                    30
         29)  Weber                    21

(iii)   Graze III.  The following counties shall assess
Graze III property based upon the per acre values below:

TABLE 11
GR III

          1)  Beaver                   17
          2)  Box Elder                18
          3)  Cache                    16
          4)  Carbon                   13
          5)  Daggett                  13
          6)  Davis                    14
          7)  Duchesne                 15
          8)  Emery                    16
          9)  Garfield                 18
         10)  Grand                    17
         11)  Iron                     17
         12)  Juab                     15
         13)  Kane                     17
         14)  Millard                  18
         15)  Morgan                   14
         16)  Piute                    20

         17)  Rich                     15
         18)  Salt Lake                15
         19)  San Juan                 16
         20)  Sanpete                  15
         21)  Sevier                   15
         22)  Summit                   16
         23)  Tooele                   15
         24)  Uintah                   18
         25)  Utah                     14
         26)  Wasatch                  13
         27)  Washington               15
         28)  Wayne                    20
         29)  Weber                    15

(iv)  Graze IV.  The following counties shall assess
Graze IV property based upon the per acre values listed
below:

TABLE 12
GR IV

          1)  Beaver                    6
          2)  Box Elder                 5
          3)  Cache                     5
          4)  Carbon                    5
          5)  Daggett                   5
          6)  Davis                     5
          7)  Duchesne                  5
          8)  Emery                     6
          9)  Garfield                  5
         10)  Grand                     6
         11)  Iron                      6
         12)  Juab                      5
         13)  Kane                      5
         14)  Millard                   5
         15)  Morgan                    6
         16)  Piute                     6
         17)  Rich                      5
         18)  Salt Lake                 5
         19)  San Juan                  5
         20)  Sanpete                   5
         21)  Sevier                    5
         22)  Summit                    5
         23)  Tooele                    5
         24)  Uintah                    6
         25)  Utah                      5
         26)  Wasatch                   5
         27)  Washington                5
         28)  Wayne                     5
         29)  Weber                     6

(f)  Land classified as nonproductive shall be assessed as
follows on a per acre basis:

TABLE 13
Nonproductive Land

          Nonproductive Land
          1) All Counties               5

R884-24P-55.  Counties to Establish Ordinance for Tax
Sale Procedures Pursuant to Utah Code Ann. Section 59-
2-1351.1.

A.  "Collusive bidding" means any agreement or
understanding reached by two or more parties that in any way
alters the bids the parties would otherwise offer absent the
agreement or understanding.

B.  Each county shall establish a written ordinance for
real property tax sale procedures.

C.  The written ordinance required under B. shall be
displayed in a public place and shall be available to all
interested parties.

D.  The tax sale ordinance shall address, as a minimum,
the following issues:

1.  bidder registration procedures;
2.  redemption rights and procedures;
3.  prohibition of collusive bidding;
4.  conflict of interest prohibitions and disclosure

requirements;
5.  criteria for accepting or rejecting bids;
6.  sale ratification procedures;
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7.  criteria for granting bidder preference;
8.  procedures for recording tax deeds;
9.  payments methods and procedures;
10.  procedures for contesting bids and sales;
11.  criteria for striking properties to the county;
12.  procedures for disclosing properties withdrawn from

the sale for reasons other than redemption; and
13.  disclaimers by the county with respect to sale

procedures and actions.

R884-24P-56.  Assessment, Collection, and Apportionment
of Property Tax on Commercial Transportation Property
Pursuant to Utah Code Ann. Sections 41-1a-301 and 59-2-
801.

A.  For purposes of Section 59-2-801, the previous year's
statewide rate shall be calculated as follows:

1.  Each county's overall tax rate is multiplied by the
county's percent of total lane miles of principal routes.

2.  The values obtained in A.1. for each county are
summed to arrive at the statewide rate.

B.  The assessment of vehicles apportioned under
Section 41-1a-301 shall be apportioned at the same
percentage ratio that has been filed with the Motor Vehicle
Division of the State Tax Commission for determining the
proration of registration fees.

C.  For purposes of Section 59-2-801(2), principal route
means lane miles of interstate highways and clover leafs, U.S.
highways, and state highways extending through each county
as determined by the Commission from current state
Geographic Information System databases.

R884-24P-57.  Judgment Levies Pursuant to Utah Code
Ann. Sections 59-2-918.5, 59-2-924, 59-2-1328, and 59-2-
1330.

A. Definitions.
1.  "Issued" means the date on which the judgment is

signed.
2.  "One percent of the total ad valorem property taxes

collected by the taxing entity in the previous fiscal year"
includes any revenues collected by a judgment levy imposed
in the prior year.

B.  A taxing entity's share of a judgment or order shall
include the taxing entity's share of any interest that must be
paid with the judgment or order.

C.  The judgment levy public hearing required by
Section 59- 2-918.5 shall be held as follows:

1.  For taxing entities operating under a July 1 through
June 30 fiscal year, the public hearing shall be held at least 10
days after the Notice of Property Valuation and Tax Changes
is mailed.

2.  For taxing entities operating under a January 1
through December 31 fiscal year:

a)  for judgments issued from the prior June 1 through
December 15, the public hearing shall be held at the same
time as the hearing at which the annual budget is adopted;

b)  for judgments issued from the prior December 16
through May 31, the public hearing shall be held at least 10
days after the Notice of Property Valuation and Tax Changes
is mailed.

3.  If the taxing entity is required to hold a hearing under
Section 59-2-919, the judgment levy hearing required by C.1.
and C.2.b) shall be held at the same time as the hearing
required under Section 59-2-919.

D.  If the Section 59-2-918.5 advertisement is combined
with the Section 59-2-918 or 59-2-919 advertisement, the
combined advertisement shall aggregate the general tax
increase and judgment levy information.

E.  In the case of taxing entities operating under a
January 1 through December 31 fiscal year, the advertisement

for judgments issued from the previous December 16 through
May 31 shall include any judgments issued from the previous
June 1 through December 15 that the taxing entity advertised
and budgeted for at its December budget hearing.

F.  All taxing entities imposing a judgment levy shall file
with the Tax Commission a signed statement certifying that
all judgments for which the judgment levy is imposed have
met the statutory requirements for imposition of a judgment
levy.

1.  The signed statement shall contain the following
information for each judgment included in the judgment levy:

a)  the name of the taxpayer awarded the judgment;
b)  the appeal number of the judgment; and
c)  the taxing entity's pro rata share of the judgment.
2.  Along with the signed statement, the taxing entity

must provide the Tax Commission the following:
a)  a copy of all judgment levy newspaper

advertisements required;
b)  the dates all required judgment levy advertisements

were published in the newspaper;
c)  a copy of the final resolution imposing the judgment

levy;
d)  a copy of the Notice of Property Valuation and Tax

Changes, if required; and
e)  any other information required by the Tax

Commission.
G.  The provisions of House Bill 268, Truth in Taxation

- Judgment Levy (1999 General Session), do not apply to
judgments issued prior to January 1, 1999.

R884-24P-58.  One-Time Decrease in Certified Rate Based
on Estimated County Option Sales Tax Pursuant to Utah
Code Ann. Section 59-2-924.

A.  The estimated sales tax revenue to be distributed to a
county under Section 59-12-1102 shall be determined based
on the following formula:

1.  sharedown of the commission's sales tax econometric
model based on historic patterns, weighted 40 percent;

2.  time series models, weighted 40 percent; and
3.  growth rate of actual taxable sales occurring from

January 1 through March 31 of the year a tax is initially
imposed under Title 59, Chapter 12, Part 11, County Option
Sales and Use Tax, weighted 20 percent.

R884-24P-59.  One-Time Decrease in Certified Rate Based
on Estimated Additional Resort Communities Sales Tax
Pursuant to Utah Code Ann. Section 59-2-924.

A.  The estimated additional resort communities sales
tax revenue to be distributed to a municipality under Section
59-12-402 shall be determined based on the following
formula:

1.  time series model, econometric model, or simple
average, based upon the availability of and variation in the
data, weighted 75 percent; and

2.  growth rate of actual taxable sales occurring from
January 1 through March 31 of the year a tax is initially
imposed under Section 59-12-402, weighted 25 percent.

R884-24P-60.  Age-Based Uniform Fee on Tangible
Personal Property Required to be Registered with the
State Pursuant to Utah Code Ann. Section 59-2-405.1.

A.  For purposes of Section 59-2-405.1, "motor vehicle"
is as defined in Section 41-1a-102, except that motor vehicle
does not include motorcycles as defined in Section 41-1a-
102.

B.  The uniform fee established in Section 59-2-405.1 is
levied against motor vehicles and state-assessed commercial
vehicles classified under Class 22 - Passenger Cars, Light
Trucks/Utility Vehicles, and Vans, in Tax Commission rule



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 256

R884-24P- 33.
C.  Personal property subject to the uniform fee imposed

in Section 59-2-405 is not subject to the Section 59-2-405.1
uniform fee.

D.  The following classes of personal property are not
subject to the Section 59-2-405.1 uniform fee, but remain
subject to the ad valorem property tax:

1.  vintage vehicles;
2.  state-assessed commercial vehicles not classified

under Class 22 - Passenger Cars, Light Trucks/Utility
Vehicles, and Vans;

3.  any personal property that is neither required to be
registered nor exempt from the ad valorem property tax;

4.  mobile and manufactured homes;
5.  machinery or equipment that can function only when

attached to or used in conjunction with motor vehicles or
state-assessed commercial vehicles.

E.  The age of a motor vehicle or state-assessed
commercial vehicle, for purposes of Section 59-2-405.1, shall
be determined by subtracting the vehicle model year from the
current calendar year.

F.  The only Section 59-2-405.1 uniform fee due upon
registration or renewal of registration is the uniform fee
calculated based on the age of the vehicle under E. on the first
day of the registration period for which the registrant:

1.  in the case of an original registration, registers the
vehicle; or

2.  in the case of a renewal of registration, renews the
registration of the vehicle in accordance with Section 41-1a-
216.

G.  Centrally assessed taxpayers shall use the following
formula to determine the value of locally assessed motor
vehicles that may be deducted from the allocated unit
valuation:

1.  Divide the system value by the book value to
determine the market to book ratio.

2.  Multiply the market to book ratio by the book value
of motor vehicles registered in Utah and subject to Section
59-2-405.1 to determine the value of motor vehicles that may
be subtracted from the allocated unit value.

H.  The motor vehicle of a nonresident member of the
armed forces stationed in Utah may be registered in Utah
without payment of the Section 59-2-405.1 uniform fee.

I.  A motor vehicle belonging to a Utah resident member
of the armed forces stationed in another state is not subject to
the Section 59-2-405.1 uniform fee at the time of registration
or renewal of registration as long as the motor vehicle is kept
in the other state.

J.  The situs of a motor vehicle or state-assessed
commercial vehicle subject to the Section 59-2-405.1 uniform
fee is determined in accordance with Section 59-2-104.  Situs
of purchased motor vehicles or state-assessed commercial
vehicles shall be the tax area of the purchaser's domicile,
unless the motor vehicle or state-assessed commercial vehicle
will be kept in a tax area other than the tax area of the
purchaser's domicile for more than six months of the year.

1.  If an assessor discovers a motor vehicle or state-
assessed commercial vehicle that is kept in the assessor's
county but registered in another, the assessor may submit an
affidavit along with evidence that the vehicle is kept in that
county to the assessor of the county in which the vehicle is
registered.  Upon agreement, the assessor of the county of
registration shall forward the fee collected to the county of
situs within 30 working days.

2.  If the owner of a motor vehicle or state-assessed
commercial vehicle registered in Utah is domiciled outside of
Utah, the taxable situs of the vehicle is presumed to be the
county in which the uniform fee was paid, unless an assessor's
affidavit establishes otherwise.

3.  The Tax Commission shall, on an annual basis,
provide each county assessor information indicating all motor
vehicles and state-assessed commercial vehicles subject to
state registration and their corresponding taxable situs.

4.  Section 59-2-405.1 uniform fees received by a county
that require distribution to a purchaser's domicile outside of
that county shall be deposited into an account established by
the Commission, pursuant to procedures prescribed by the
Commission.

5.  Section 59-2-405.1 uniform fees received by the
Commission pursuant to J.4. shall be distributed to the
appropriate county at least monthly.

K.  The blind exemption provided in Section 59-2-1106
is applicable to the Section 59-2-405.1 uniform fee.

L.  The veteran's exemption provided in Section 59-2-
1104 is applicable to the Section 59-2-405.1 uniform fee.

M.  The value of motor vehicles and state-assessed
commercial vehicles to be considered part of the tax base for
purposes of determining debt limitations pursuant to Article
XIII, Section 14 of the Utah Constitution, shall be determined
by dividing the Section 59-2-405.1 uniform fee collected by
.015.

N.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1999.

R884-24P-61.  1.5 Percent Uniform Fee on Tangible
Personal Property Required to be Registered with the
State Pursuant to Utah Code Ann. Section 59-2-405.

A.  Definitions.
1.  For purposes of Section 59-2-405, "motor vehicle" is

as defined in Section 41-1a-102, except that motor vehicle
does not include motorcycles as defined in Section 41-1a-
102.

2.  "Recreational vehicle" means a vehicular unit other
than a mobile home, primarily designed as a temporary
dwelling for travel, recreational, or vacation use, which is
either self- propelled or pulled by another vehicle.

a)  Recreational vehicle includes a travel trailer, a
camping trailer, a motor home, and a fifth wheel trailer.

b)  Recreational vehicle does not include a van unless
specifically designed or modified for use as a temporary
dwelling.

B.  The uniform fee established in Section 59-2-405 is
levied against the following types of personal property, unless
specifically excluded by Section 59-2-405:

1.  motor vehicles that are not classified under Class 22 -
Passenger Cars, Light Trucks/Utility Vehicles, and Vans, in
Tax Commission rule R884-24P-33;

2.  watercraft required to be registered with the state;
3.  recreational vehicles required to be registered with

the state; and
4.  all other tangible personal property required to be

registered with the state before it is used on a public highway,
on a public waterway, on public land, or in the air.

C.  The following classes of personal property are not
subject to the Section 59-2-405 uniform fee, but remain
subject to the ad valorem property tax:

1.  vintage vehicles;
2.  state-assessed commercial vehicles not classified

under Class 22 - Passenger Cars, Light Trucks/Utility
Vehicles, and Vans;

3.  any personal property that is neither required to be
registered nor exempt from the ad valorem property tax;

4.  machinery or equipment that can function only when
attached to or used in conjunction with motor vehicles.

D.  The fair market value of tangible personal property
subject to the Section 59-2-405 uniform fee is based on
depreciated cost new as established in Tax Commission rule
R884-24P-33, "Personal Property Valuation Guides and
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Schedules," published annually by the Tax Commission.
E.  Centrally assessed taxpayers shall use the following

formula to determine the value of locally assessed personal
property that may be deducted from the allocated unit
valuation:

1.  Divide the system value by the book value to
determine the market to book ratio.

2.  Multiply the market to book ratio by the book value
of personal property registered in Utah and subject to Section
59-2- 405 to determine the value of personal property that
may be subtracted from the allocated unit value.

F.  If a property's valuation is appealed to the county
board of equalization under Section 59-2-1005, the property
shall become subject to a total revaluation.  All adjustments
are made on the basis of their effect on the property's average
retail value as of the January 1 lien date and according to Tax
Commission rule R884-24P-33.

G.  The county assessor may change the fair market
value of any individual item of personal property in his
jurisdiction for any of the following reasons:

1.  The manufacturer's suggested retail price ("MSRP")
or the cost new was not included on the state printout,
computer tape, or registration card;

2.  The MSRP or cost new listed on the state records was
inaccurate; or

3.  In the assessor's judgment, an MSRP or cost new
adjustment made as a result of a property owner's informal
request will continue year to year on a percentage basis.

H.  If the personal property is of a type subject to annual
registration, the Section 59-2-405 uniform fee is due at the
time the registration is due.  If the personal property is not
registered during the year, the owner remains liable for
payment of the Section 59-2-405 uniform fee to the county
assessor.

1.  No additional uniform fee may be levied upon
personal property transferred during a calendar year if the
Section 59-2-405 uniform fee has been paid for that calendar
year.

2.  If the personal property is of a type registered for
periods in excess of one year, the Section 59-2-405 uniform
fee shall be due annually.

3.  The personal property of a nonresident member of the
armed forces stationed in Utah may be registered in Utah
without payment of the Section 59-2-405 uniform fee.

4.  Personal property belonging to a Utah resident
member of the armed forces stationed in another state is not
subject to the Section 59-2-405 uniform fee as long as the
personal property is kept in another state.

5.  Noncommercial trailers weighing 750 pounds or less
are not subject to the Section 59-2-405 uniform fee or ad
valorem property tax but may be registered at the request of
the owner.

I.  If the personal property is of a type subject to annual
registration, registration of that personal property may not be
completed unless the Section 59-2-405 uniform fee has been
paid, even if the taxpayer is appealing the uniform fee
valuation.  Delinquent fees may be assessed in accordance
with Sections 59-2- 217 and 59-2-309 as a condition
precedent to registration.

J.  The situs of personal property subject to the Section
59- 2-405 uniform fee is determined in accordance with
Section 59-2- 104. Situs of purchased personal property shall
be the tax area of the purchaser's domicile, unless the personal
property will be kept in a tax area other than the tax area of
the purchaser's domicile for more than six months of the year.

1.  If an assessor discovers personal property that is kept
in the assessor's county but registered in another, the assessor
may submit an affidavit along with evidence that the property
is kept in that county to the assessor of the county in which

the personal property is registered.  Upon agreement, the
assessor of the county of registration shall forward the fee
collected to the county of situs within 30 working days.

2.  If the owner of personal property registered in Utah is
domiciled outside of Utah, the taxable situs of the property is
presumed to be the county in which the uniform fee was paid,
unless an assessor's affidavit establishes otherwise.

3.  The Tax Commission shall, on an annual basis,
provide each county assessor information indicating all
personal property subject to state registration and its
corresponding taxable situs.

4.  Section 59-2-405 uniform fees received by a county
that require distribution to a purchaser's domicile outside of
that county shall be deposited into an account established by
the Commission, pursuant to procedures prescribed by the
Commission.

5.  Section 59-2-405 uniform fees received by the
Commission pursuant to J.4. shall be distributed to the
appropriate county at least monthly.

K.  The blind exemption provided in Section 59-2-1106
is applicable to the Section 59-2-405 uniform fee.

L.  The veteran's exemption provided in Section 59-2-
1104 is applicable to the Section 59-2-405 uniform fee.

M.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1999.

R884-24P-62.  Valuation of State Assessed Unitary
Properties Pursuant to Utah Code Ann. Section 59-2-201.

(1)  Purpose.  The purpose of this rule is to:
(a)  specify consistent mass appraisal methodologies to

be used by the Property Tax Division (Division) in the
valuation of tangible property assessable by the Commission;
and

(b)  identify preferred valuation methodologies to be
considered by any party making an appraisal of an individual
unitary property.

(2)  Definitions:
(a)  "Cost regulated utility" means any public utility

assessable by the Commission whose allowed revenues are
determined by a rate of return applied to a rate base set by a
state or federal regulatory commission.

(b)  "Fair market value" means the amount at which
property would change hands between a willing buyer and a
willing seller, neither being under any compulsion to buy or
sell and both having reasonable knowledge of the relevant
facts.  Fair market value reflects the value of property at its
highest and best use, subject to regulatory constraints.

(c)  "Rate base" means the aggregate account balances
reported as such by the cost regulated utility to the applicable
state or federal regulatory commission.

(d)  "Unitary property" means operating property that is
assessed by the Commission pursuant to Section 59-2-
201(1)(a) through (c).

(i)  Unitary properties include:
(A)  all property that operates as a unit across county

lines, if the values must be apportioned among more than one
county or state; and

(B)  all property of public utilities as defined in Section
59-2-102.

(ii)  These properties, some of which may be cost
regulated utilities, are defined under one of the following
categories.

(A)  "Telecommunication properties" include the
operating property of local exchange carriers, local access
providers, long distance carriers, cellular telephone or
personal communication service (PCS) providers and pagers,
and other similar properties.

(B)  "Energy properties" include the operating property
of natural gas pipelines, natural gas distribution companies,
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liquid petroleum products pipelines, and electric corporations,
including electric generation, transmission, and distribution
companies, and other similar entities.

(C)  "Transportation properties" include the operating
property of all airlines, air charter services, air contract
services, including major and small passenger carriers and
major and small air freighters, long haul and short line
railroads, and other similar properties.

(3)  All tangible operating property owned, leased, or
used by unitary companies is subject to assessment and
taxation according to its fair market value as of January 1,
and as provided in Utah Constitution Article XIII, Section 2.
Intangible property as defined under Section 59-2-102 is not
subject to assessment and taxation.

(4)  General Valuation Principles. Unitary properties
shall be assessed at fair market value based on generally
accepted appraisal theory as provided under this rule.

(a)  The assemblage or enhanced value attributable to the
tangible property should be included in the assessed value.
See Beaver County v. WilTel, Inc., 995 P.2d 602 (Utah
2000).  The value attributable to intangible property must,
when possible, be identified and removed from value when
using any valuation method and before that value is used in
the reconciliation process.

(b)  The preferred methods to determine fair market
value are the cost approach and a yield capitalization income
indicator as set forth in Subsection (5).

(i)  Other generally accepted appraisal methods may also
be used when it can be demonstrated that such methods are
necessary to more accurately estimate fair market value.

(ii)  Direct capitalization and the stock and debt method
typically capture the value of intangible property at higher
levels than other methods.  To the extent intangible property
cannot be identified and removed, relatively less weight shall
be given to such methods in the reconciliation process, as set
forth in Subsection (5)(d).

(iii)  Preferred valuation methods as set forth in this rule
are, unless otherwise stated, rebuttable presumptions,
established for purposes of consistency in mass appraisal.
Any party challenging a preferred valuation method must
demonstrate, by a preponderance of evidence, that the
proposed alternative establishes a more accurate estimate of
fair market value.

(c)  Non-operating Property.  Property that is not
necessary to the operation of unitary properties and is
assessed by a local county assessor, and property separately
assessed by the Division, such as registered motor vehicles,
shall be removed from the correlated unit value or from the
state allocated value.

(5)  Appraisal Methodologies.
(a)  Cost Approach.  Cost is relevant to value under the

principle of substitution, which states that no prudent investor
would pay more for a property than the cost to construct a
substitute property of equal desirability and utility without
undue delay.  A cost indicator may be developed under one or
more of the following methods: replacement cost new less
depreciation (RCNLD), reproduction cost less depreciation
(reproduction cost), and historic cost less depreciation
(HCLD).

(i)  "Depreciation" is the loss in value from any cause.
Different professions recognize two distinct definitions or
types of depreciation.

(A)  Accounting.  Depreciation, often called "book" or
"accumulated" depreciation, is calculated according to
generally accepted accounting principles or regulatory
guidelines.  It is the amount of capital investment written off
on a firm's accounting records in order to allocate the original
or historic cost of an asset over its life.  Book depreciation is
typically applied to historic cost to derive HCLD.

(B)  Appraisal.  Depreciation, sometimes referred to as
"accrued" depreciation, is the difference between the market
value of an improvement and its cost new.  Depreciation is
typically applied to replacement or reproduction cost, but
should be applied to historic cost if market conditions so
indicate.  There are three types of depreciation:

(I)  Physical deterioration results from regular use and
normal aging, which includes wear and tear, decay, and the
impact of the elements.

(II)  Functional obsolescence is caused by internal
property characteristics or flaws in the structure, design, or
materials that diminish the utility of an improvement.

(III)  External, or economic, obsolescence is an
impairment of an improvement due to negative influences
from outside the boundaries of the property, and is generally
incurable.  These influences usually cannot be controlled by
the property owner or user.

(ii)  Replacement cost is the estimated cost to construct,
at current prices, a property with utility equivalent to that
being appraised, using modern materials, current technology
and current standards, design, and layout.  The use of
replacement cost instead of reproduction cost eliminates the
need to estimate some forms of functional obsolescence.

(iii)  Reproduction cost is the estimated cost to construct,
at current prices, an exact duplicate or replica of the property
being assessed, using the same materials, construction
standards, design, layout and quality of workmanship, and
embodying any functional obsolescence.

(iv)  Historic cost is the original construction or
acquisition cost as recorded on a firm's accounting records.
Depending upon the industry, it may be appropriate to trend
HCLD to current costs.  Only trending indexes commonly
recognized by the specific industry may be used to adjust
HCLD.

(v)  RCNLD may be impractical to implement; therefore
the preferred cost indicator of value in a mass appraisal
environment for unitary property is HCLD.  A party may
challenge the use of HCLD by proposing a different cost
indicator that establishes a more accurate cost estimate of
value.

(b)  Income Capitalization Approach.  Under the
principle of anticipation, benefits from income in the future
may be capitalized into an estimate of present value.

(i)  Yield Capitalization.  The yield capitalization
formula is CF/(k-g), where "CF" is a single year's normalized
cash flow, "k" is the nominal, risk adjusted discount or yield
rate, and "g" is the expected growth rate of the cash flow.

(A)  Cash flow is restricted to the operating property in
existence on the lien date, together with any replacements
intended to maintain, but not expand or modify, existing
capacity or function.  Cash flow is calculated as net operating
income (NOI) plus non-cash charges (e.g., depreciation and
deferred income taxes), less capital expenditures and
additions to working capital necessary to achieve the
expected growth "g".  Information necessary for the Division
to calculate the cash flow shall be summarized and submitted
to the Division by March 1 on a form provided by the
Division.

(I)  NOI is defined as net income plus interest.
(II)  Capital expenditures should include only those

necessary to replace or maintain existing plant and should not
include any expenditure intended primarily for expansion or
productivity and capacity enhancements.

(III)  Cash flow is to be projected for the year
immediately following the lien date, and may be estimated by
reviewing historic cash flows, forecasting future cash flows,
or a combination of both.

(Aa)If cash flows for a subsidiary company are not
available or are not allocated on the parent company's cash
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flow statements, a method of allocating total cash flows must
be developed based on sales, fixed assets, or other reasonable
criteria. The subsidiary's total is divided by the parent's total
to derive the allocation percentage to estimate the subsidiary's
cash flow.

(Bb)  If the subject company does not provide the
Commission with its most recent cash flow statements by
March 1 of the assessment year, the Division may estimate
cash flow using the best information available.

(B)  The discount rate (k) shall be based upon a weighted
average cost of capital (WACC) considering current market
debt rates and equity yields.  WACC should reflect a typical
capital structure for comparable companies within the
industry.

(I)  The cost of debt should reflect the current market
rate (yield to maturity) of debt with the same credit rating as
the subject company.

(II)  The cost of equity is estimated using standard
methods such as the capital asset pricing model (CAPM), the
Risk Premium and Dividend Growth models, or other
recognized models.

(Aa)  The CAPM is the preferred method to estimate the
cost of equity.  More than one method may be used to
correlate a cost of equity, but only if the CAPM method is
weighted at least 50% in the correlation.

(Bb) The CAPM formula is k(e) = R(f) + (Beta x Risk
Premium), where k(e) is the cost of equity and R(f) is the risk
free rate.

(Cc)  The risk free rate shall be the current market rate
on 20-year Treasury bonds.

(Dd)  The beta should reflect an average or value-
weighted average of comparable companies and should be
drawn consistently from Value Line or an equivalent source.
The beta of the specific assessed property should also be
considered.

(Ee)  The risk premium shall be the arithmetic average of
the spread between the return on stocks and the income return
on long term bonds for the entire historical period contained
in the Ibbotson Yearbook published immediately following
the lien date.

(C)  The growth rate "g" is the expected future growth of
the cash flow attributable to assets in place on the lien date,
and any future replacement assets.

(I)  If insufficient information is available to the
Division, either from public sources or from the taxpayer, to
determine a rate, "g" will be the expected inflationary rate in
the Gross Domestic Product Price Deflator obtained in Value
Line.  The growth rate and the methodology used to produce
it shall be disclosed in a capitalization rate study published by
the Commission by February 15 of the assessment year.

(ii)  A discounted cash flow (DCF) method may be
impractical to implement in a mass appraisal environment, but
may be used when reliable cash flow estimates can be
established.

(A)  A DCF model should incorporate for the terminal
year, and to the extent possible for the holding period, growth
and discount rate assumptions that would be used in the yield
capitalization method defined under Subsection (5)(b)(i).

(B)  Forecasted growth may be used where unusual
income patterns are attributed to

(I)  unused capacity;
(II)  economic conditions; or
(III)  similar circumstances.
(C)  Growth may not be attributed to assets not in place

as of the lien date.
(iii)  Direct Capitalization is an income technique that

converts an estimate of a single year's income expectancy into
an indication of value in one direct step, either by dividing the
normalized income estimate by a capitalization rate or by

multiplying the normalized income estimate by an income
factor.

(c)  Market or Sales Comparison Approach.  The market
value of property is directly related to the prices of
comparable, competitive properties.  The market approach is
estimated by comparing the subject property to similar
properties that have recently sold.

(I)  Sales of comparable property must, to the extent
possible, be adjusted for elements of comparison, including
market conditions, financing, location, physical
characteristics, and economic characteristics.  When
considering the sales of stock, business enterprises, or other
properties that include intangible assets, adjustments must be
made for those intangibles.

(II)  Because sales of unitary properties are infrequent, a
stock and debt indicator may be viewed as a surrogate for the
market approach.  The stock and debt method is based on the
accounting principle which holds that the market value of
assets equal the market value of liabilities plus shareholder's
equity.

(d)  Reconciliation.  When reconciling value indicators
into a final estimate of value, the appraiser shall take into
consideration the availability, quantity, and quality of data, as
well as the strength and weaknesses of each value indicator.
Weighting percentages used to correlate the value approaches
will generally vary by industry, and may vary by company if
evidence exists to support a different weighting.  The
Division must disclose in writing the weighting percentages
used in the reconciliation for the final assessment.  Any
departure from the prior year's weighting must be explained
in writing.

(6)  Property Specific Considerations.  Because of
unique characteristics of properties and industries,
modifications or alternatives to the general value indicators
may be required for specific industries.

(a)  Cost Regulated Utilities.
(i)  HCLD is the preferred cost indicator of value for

cost regulated utilities because it represents an approximation
of the basis upon which the investor can earn a return.  HCLD
is calculated by taking the historic cost less depreciation as
reflected in the utility's net plant accounts, and then:

(A)  subtracting intangible property;
(B)  subtracting any items not included in the utility's

rate base (e.g., deferred income taxes and, if appropriate,
acquisition adjustments); and

(C)  adding any taxable items not included in the utility's
net plant account or rate base.

(ii)  Deferred Income Taxes, also referred to as DFIT, is
an accounting entry that reflects the difference between the
use of accelerated depreciation for income tax purposes and
the use of straight-line depreciation for financial statements.
For traditional rate base regulated companies, regulators
generally exclude deferred income taxes from rate base,
recognizing it as ratepayer contributed capital.  Where rate
base is reduced by deferred income taxes for rate base
regulated companies, they shall be removed from HCLD.

(iii)  Items excluded from rate base under Subsections
(6)(a)(i)(A) or (B) should not be subtracted from HCLD to
the extent it can be shown that regulators would likely permit
the rate base of a potential purchaser to include a premium
over existing rate base.

(b)(i)  Railroads.
(ii)  The cost indicator should generally be given little or

no weight because there is no observable relationship
between cost and fair market value.

(c)(i)  Wind Power Generating Plants.
(ii)  Due to the unique financial nature of operating wind

power generating plants, the following tax credits provided to
entities operating wind power generating plants shall be
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identified and removed as intangible property from the
indicators of value considered under this rule:

(A)  renewable electricity production credits for wind
power generation pursuant to Section 45, Internal Revenue
Code; and

(B)  refundable wind energy tax credits pursuant to
Section 59-7-614(2)(c).

R884-24P-63.  Performance Standards and Training
Requirements Pursuant to Utah Code Ann. Section 59-2-
406.

A.  The party contracting to perform services shall
develop a written customer service performance plan within
60 days after the contract for performance of services is
signed.

1.  The customer service performance plan shall address:
a)  procedures the contracting party will follow to

minimize the time a customer waits in line; and
b)  the manner in which the contracting party will

promote alternative methods of registration.
2.  The party contracting to perform services shall

provide a copy of its customer service performance plan to
the party for whom it provides services.

3.  The party for whom the services are provided may,
no more often than semiannually, audit the contracting party's
performance based on its customer service performance plan,
and may report the results of the audit to the county
commission or the state tax commissioners, as applicable.

B.  Each county office contracting to perform services
shall conduct initial training of its new employees.

C.  The Tax Commission shall provide regularly
scheduled training for all county offices contracting to
perform motor vehicle functions.

R884-24P-64.  Determination and Application of Taxable
Value for Purposes of the Property Tax Exemptions for
Disabled Veterans and the Blind Pursuant to Utah Code
Ann. Sections 59-2-1104 and 59-2-1106.

For purposes of Sections 59-2-1104 and 59-2-1106, the
taxable value of tangible personal property subject to a
uniform fee under Sections 59-2-405.1 or 59-2-405.2 shall be
calculated by dividing the uniform fee the tangible personal
property is subject to by .015.

R884-24P-65.  Assessment of Transitory Personal
Property Pursuant to Utah Code Ann. Section 59-2-402.

A.  "Transitory personal property"means tangible
personal property that is used or operated primarily at a
location other than a fixed place of business of the property
owner or lessee.

B.  Transitory personal property in the state on January 1
shall be assessed at 100 percent of fair market value.

C.  Transitory personal property that is not in the state on
January 1 is subject to a proportional assessment when it has
been in the state for 90 consecutive days in a calendar year.

1.  The determination of whether transitory personal
property has been in the state for 90 consecutive days shall
include the days the property is outside the state if, within 10
days of its removal from the state, the property is:

a)  brought back into the state; or
b)  substituted with transitory personal property that

performs the same function.
D.  Once transitory personal property satisfies the

conditions under C., tax shall be proportionally assessed for
the period:

1.  beginning on the first day of the month in which the
property was brought into Utah; and

2.  for the number of months remaining in the calendar
year.

E.  An owner of taxable transitory personal property
who removes the property from the state prior to December
and who qualifies for a refund of taxes assessed and paid,
shall receive a refund based on the number of months
remaining in the calendar year at the time the property is
removed from the state and for which the tax has been paid.

1.  The refund provisions of this subsection apply to
transitory personal property taxes assessed under B. and C.

2.  For purposes of determining the refund under this
subsection, any portion of a month remaining shall be
counted as a full month.

F.  If tax has been paid for transitory personal property
and that property is subsequently moved to another county in
Utah:

1.  No additional assessment may be imposed by any
county to which the property is subsequently moved; and

2.  No portion of the assessed tax may be transferred to
the subsequent county.

R884-24P-66.  Appeal to County Board of Equalization
Pursuant to Utah Code Ann. Section 59-2-1004.

(1)(a)  "Factual error" means an error that is:
(i)  objectively verifiable without the exercise of

discretion, opinion, or judgment, and
(ii)  demonstrated by clear and convincing evidence.
(b)  Factual error includes:
(i)  a mistake in the description of the size, use, or

ownership of a property;
(ii)  a clerical or typographical error in reporting or

entering the data used to establish valuation or equalization;
(iii)  an error in the classification of a property that is

eligible for a property tax exemption under:
(A)  Section 59-2-103; or
(B)  Title 59, Chapter 2, Part 11;
(iv)  valuation of a property that is not in existence on

the lien date; and
(v)  a valuation of a property assessed more than once, or

by the wrong assessing authority.
(2)  Except as provided in Subsection (4), a county board

of equalization shall accept an application to appeal the
valuation or equalization of a property owner's real property
that is filed after the time period prescribed by Section 59-2-
1004(2)(a) if any of the following conditions apply:

(a)  During the period prescribed by Section 59-2-
1004(2)(a), the property owner was incapable of filing an
appeal as a result of a medical emergency to the property
owner or an immediate family member of the property owner,
and no co-owner of the property was capable of filing an
appeal.

(b)  During the period prescribed by Section 59-2-
1004(2)(a), the property owner or an immediate family
member of the property owner died, and no co-owner of the
property was capable of filing an appeal.

(c)  The county did not comply with the notification
requirements of Section 59-2-919.1.

(d)  A factual error is discovered in the county records
pertaining to the subject property.

(e)  The property owner was unable to file an appeal
within the time period prescribed by Section 59-2-1004(2)(a)
because of extraordinary and unanticipated circumstances
that occurred during the period prescribed by Section 59-2-
1004(2)(a), and no co-owner of the property was capable of
filing an appeal.

(3)  Appeals accepted under Subsection (2)(d) shall be
limited to correction of the factual error and any resulting
changes to the property's valuation.

(4)  The provisions of Subsection (2) apply only to
appeals filed for a tax year for which the treasurer has not
made a final annual settlement under Section 59-2-1365.
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(5) The provisions of this rule apply only to appeals to
the county board of equalization.  For information regarding
appeals of county board of equalization decisions to the
Commission, please see Section 59-2-1006 and R861-1A-9.

R884-24P-67.  Information Required for Valuation of
Low-Income Housing Pursuant to Utah Code Ann.
Sections 59-2-102 and 59-2-301.3.

A.  The purpose of this rule is to provide an annual
reporting mechanism to assist county assessors in gathering
data necessary for accurate valuation of low-income housing
projects.

B.  The Utah Housing Corporation shall provide the
following information that it has obtained from the owner of a
low-income housing project to the commission:

1.  for each low-income housing project in the state that
is eligible for a low-income housing tax credit:

a)  the Utah Housing Corporation project identification
number;

b)  the project name;
c)  the project address;
d)  the city in which the project is located;
e)  the county in which the project is located;
f)  the building identification number assigned by the

Internal Revenue Service for each building included in the
project;

g)  the building address for each building included in the
project;

h)  the total apartment units included in the project;
i)  the total apartment units in the project that are eligible

for low-income housing tax credits;
j)  the period of time for which the project is subject to

rent restrictions under an agreement described in B.2.;
k)  whether the project is:
(1)  the rehabilitation of an existing building; or
(2)  new construction;
l)  the date on which the project was placed in service;
m)  the total square feet of the buildings included in the

project;
n)  the maximum annual federal low-income housing tax

credits for which the project is eligible;
o)  the maximum annual state low-income housing tax

credits for which the project is eligible; and
p)  for each apartment unit included in the project:
(1)  the number of bedrooms in the apartment unit;
(2)  the size of the apartment unit in square feet; and
(3)  any rent limitation to which the apartment unit is

subject; and
2.  a recorded copy of the agreement entered into by the

Utah Housing Corporation and the property owner for the
low-income housing project; and

3.  construction cost certifications for the project
received from the low-income housing project owner.

C.  The Utah Housing Corporation shall provide the
commission the information under B. by January 31 of the
year following the year in which a project is placed into
service.

D.  1.  Except as provided in D.2., by April 30 of each
year, the owner of a low-income housing project shall provide
the county assessor of the county in which the project is
located the following project information for the prior year:

a)  operating statement;
b)  rent rolls; and
c)  federal and commercial financing terms and

agreements.
2.  Notwithstanding D.1., the information a low-income

project housing owner shall provide by April 30, 2004 to a
county assessor shall include a 3-year history of the
information required under D.1.

E.  A county assessor shall assess and list the property
described in this rule using the best information obtainable if
the property owner fails to provide the information required
under D.

R884-24P-68.  Property Tax Exemption for Taxable
Tangible Personal Property With a Total Aggregate Fair
Market Value of $3,500 or Less Pursuant to Utah Code
Ann. Section 59-2-1115.

(1)  The purpose of this rule is to provide for the
administration of the property tax exemption for a taxpayer
whose taxable tangible personal property has a total
aggregate fair market value of $3,500 or less.

(a)  Total aggregate fair market value is determined by
aggregating the fair market value of all taxable tangible
personal property owned by a taxpayer within a county.

(b)  If taxable tangible personal property is required to
be apportioned among counties, the determination of whether
taxable tangible personal property has a total aggregate fair
market value of $3,500 or less shall be made after
apportionment.

(2)  A taxpayer shall apply for the exemption provided
under Section 59-2-1115:

(a)  if the county assessor has requested a signed
statement from the taxpayer under Section 59-2-306, within
the time frame set forth under Section 59-2-306 for filing the
signed statement; or

(b)  if the county assessor has not requested a signed
statement from the taxpayer under Section 59-2-306, within
30 days from the day the taxpayer is requested to indicate
whether the taxpayer has $3,500 or less of taxable tangible
personal property in the county.

R884-24P-70.  Real Property Appraisal Requirements for
County Assessors Pursuant to Utah Code Ann. Sections
59-2-303.1 and 59-2-919.1.

(1)  Definitions.
(a)  "Accepted valuation methodologies" means those

methodologies approved or endorsed in the Standard on Mass
Appraisal of Real Property and the Standard on Automated
Valuation Models published by the International Association
of Assessing Officers (IAAO).

(b)  "Database," as referenced in Section 59-2-303.1(6),
means an electronic storage of data using computer hardware
and software that is relational, secure and archival, and
adheres to generally accepted information technology
standards of practice.

(2)  County mass appraisal systems, as defined in
Section 59-2-303.1, shall use accepted valuation
methodologies to perform the annual update of all residential
parcels.

(3)(a)  A detailed review of property characteristics shall
include a sufficient inspection to determine any changes to
real property due to:

(i)  new construction, additions, remodels, demolitions,
land segregations, changes in use, or other changes of a
similar nature; and

(ii)  a change in condition or effective age.
(b)(i)  A detailed review of property characteristics shall

be made in accordance with the IAAO Standard on Mass
Appraisal of Real Property.

(ii)  When using aerial photography, including oblique
aerial photography, the date of the photographic flight is the
property review date for purposes of Section 59-2-303.1.

(4)  The last property review date to be included in the
county's computer system shall include the actual day, month,
and year that the last detailed review of a property's
characteristics was conducted.

(5)  The last property review date to be included on the
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notice shall include at least the actual year or tax year that the
last detailed review of a property's characteristics was
conducted. The month and day of the review may also be
included on the notice at the discretion of the county assessor
and auditor.

(6)(a)  The five-year plan shall detail the current year
plus four subsequent years into the future.  The plan shall
define the properties being reviewed for each of the five years
by one or more of the following:

(i)  class;
(ii)  property type;
(iii)  geographic location; and
(iv)  age.
(b)  The five-year plan shall also include parcel counts

for each defined property group.

KEY:  taxation, personal property, property tax,
appraisals
December 22, 2009 Art. XIII, Sec 2
Notice of Continuation March 12, 2007 9-2-201

11-13-302
41-1a-202
41-1a-301
59-1-210
59-2-102
59-2-103

59-2-103.5
59-2-104
59-2-201
59-2-210
59-2-211
59-2-301

59-2-301.3
59-2-302
59-2-303

59-2-303.1
59-2-305
59-2-306
59-2-401
59-2-402
59-2-404
59-2-405

59-2-405.1
59-2-406
59-2-508
59-2-515
59-2-701
59-2-702
59-2-703
59-2-704

59-2-704.5
59-2-705
59-2-801

59-2-918 through 59-2-924
59-2-1002
59-2-1004
59-2-1005
59-2-1006
59-2-1101
59-2-1102
59-2-1104
59-2-1106

59-2-1107 through 59-2-1109
59-2-1113
59-2-1115
59-2-1202

59-2-1202(5)
59-2-1302
59-2-1303

59-2-1317
59-2-1328
59-2-1330
59-2-1347
59-2-1351
59-2-1365
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R916.  Transportation, Operations, Construction.
R916-6.  Drug and Alcohol Testing in State Construction
Contracts.
R916-6-1.  Purpose.

The purpose of this rule is to comply with the provisions
of Section 63G-6-604.

R916-6-2.  Authority.
This rule is required by Section 63G-6-604 and is

enacted under the authority of Section 72-1-201.

R916-6-3.  Definitions.
Except as otherwise provided in this rule, the terms used

are defined in Subsection 63G-6-604(1).
(1)  "Department" means the Utah Department of

Transportation.

R916-6-4.  Requirements and Procedures.
A contractor or subcontractor shall demonstrate

compliance with the requirements of Section 63G-6-604 by
certifying in the contract documents that the contractor or
subcontractor has and will maintain a drug and alcohol testing
policy that meets all the requirements of Section 63G-6-604
during the period of the state construction contract.

R916-6-5.  Penalties.
A contractor or subcontractor's failure to comply with

the provisions of Section 63G-6-604 will be considered a
breach of the terms of the contract and the Department may
pursue all remedies and impose all penalties allowed by law,
including but not limited to suspension and debarment.

R916-6-6.  Reasonable Notice and Opportunity to Cure.
The Department shall give reasonable notice and an

opportunity to cure a violation of Section 63G-6-604 before
suspension or debarment of the contractor or subcontractor
under R916-6-5.

KEY:  contracts, drug and alcohol testing
June 21, 2010 63G-6-604, 72-1-201
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R926.  Transportation, Program Development.
R926-13.  Designated Scenic Byways.
R926-13-1.  Purpose.

The purpose of this rule is to identify the following:
(1)  The specific highways currently designated as state

scenic byways.
(2)  The definition of the limits of the individual scenic

byways for all purposes related to that designation, including,
but not limited to, grant and funding availability, and
applicable outdoor advertising regulations.

(3)  The specific state scenic byways within the State of
Utah currently having also been designated by the National
Scenic Byways Program of the Federal Highway
Administration as either National Scenic Byways or All-
American Roads.

R926-13-2.  Authority.
The provisions of this rule are authorized by the

following grants of rulemaking authority and provisions of
Utah Code: Title 63G, Chapter 3; and the Designation of
Highways Act, Title 72, Chapter 4.

R926-13-3.  Definitions.
Terms used in this rule are defined in Title 72, Chapter 4

and in Rule 926-14-3.  The following additional term is
defined for this rule:

(1) "FAS" (with corresponding four-digit number) is a
designation given by the department to identify local
roadways off the state highway system that are part of the
federal aid secondary system because they are functionally
classified as minor collectors or higher.

R926-13-4.  Highways Within the State That Are
Designated as State Scenic Byways.

The following roads are designated as state scenic
byways (date of designation is April 9, 1990 unless otherwise
specified):

(1)  Logan Canyon Scenic Byway.  US Route 89,
beginning at 1500 East in Logan and running to the
intersection of SR-30 in Garden City.

(a)  Designated April 9, 1990.
(b)  Shortened June 13, 2002 when designated a National

Scenic Byway and the portion of US-89 from Garden City to
the Utah/Idaho State Line was transferred to the Bear Lake
Scenic Byway.

(2)  Bear Lake Scenic Byway.  US Route 89, beginning
at the Utah/Idaho state line and running to SR-30; and State
Route 30, beginning at US-89, and running to East Shore
Road in Laketown.

(a)  Designated April 9, 1990 as Laketown Scenic
Byway.

(b)  Extended and renamed June 13, 2002 to include the
portion of US-89 originally included in the state designation
of the Logan Canyon Scenic Byway that was excluded when
that byway was designated a National Scenic Byway.

(3)  Ogden River Scenic Byway.  State Route 39,
beginning at Valley Drive, near the mouth of Ogden Canyon,
and running to the eastern Wasatch-Cache Forest boundary
near highway milepost 48; and State Route 158 from SR-39,
and running to County Road FAS-3468; and the County Road
FAS-3468, from SR-158, running to SR-39.

(4)  Big Cottonwood Canyon Scenic Byway. State Route
190, beginning at SR-210, and running to the end of the
Brighton Loop.

(5)  Little Cottonwood Canyon Scenic Byway.  State
Route 210, beginning at SR-209, and running to the end of
state maintenance, near Alta.

(6)  Provo Canyon Scenic Byway.  US Route 189,
beginning at SR-52, and running to SR-113, near Charleston;

and State Route 113, from US-189 running to US-40 in Heber
City.

(a)  Designated April 9, 1990.
(b)  Realigned onto SR-113 from the eastern portion of

US-189 February 25, 2003.
(7)  Mirror Lake Scenic Byway.  State Route 150,

beginning at SR-32 in Kamas, and running to the
Utah/Wyoming State Line.

(8)  Flaming Gorge-Uintas Scenic Byway.  US Route
191, beginning at US-40 in Vernal, and running to the
Utah/Wyoming State Line; State Route 44, from US-191,
running to SR-43 in Manila; and State Route 43, from SR-44,
running to the Utah/Wyoming state line.

(a)  Designated April 9, 1990 on SR-44 and US-191
between RS-44 and Vernal.

(b)  Added November 18, 1992 the portion of US-191
between SR-44 and the state line.

(9)  Indian Canyon Scenic Byway.  US Route 191,
beginning at US-6 near Helper, and running to US-40 in
Duchesne.

(10)  The Energy Loop: Huntington and Eccles Canyons
Scenic Byway.  State Route 31, beginning at US-89 in
Fairview, and running to SR-10 in Huntington; State Route
264, from SR-31, running to SR-96; and State Route 96, from
Clear Creek, and running to US-6 near Colton.

(a)  Designated April 9, 1990 on SR-31 and SR-264.
(b)  Extended circa 1992 to add SR-96 between Clear

Creek and Colton.
(11)  Nebo Loop Scenic Byway.  State Route 115,

beginning at I-15 and running to SR-198; State Route 198,
from SR-115 running to 600 East in Payson; and along
County Road FAS-2822 (600 East) and National Forest Road
015 running to SR-132 in Juab County.

(12)  Upper Colorado River Scenic Byway.  State Route
128, beginning at US-191 near Moab, and running to I-70
West Cisco interchange.

(13)  Potash-Lower Colorado River Scenic Byway.
State Route 279, beginning at the southwest end of SR-279
near the Potash Plant and running to US-191.

(14)  Indian Creek Corridor Scenic Byway.  State Route
211, beginning at US-191 and running to County Road FAS-
2432; and County Road FAS-2432 from SR-211 running to
the Canyonlands National Park Visitor Center.

(15)  Bicentennial Highway Scenic Byway.  State Route
95, beginning at SR-24, and running to US-191.

(16)  Trail of The Ancients Scenic Byway.  State Route
95, beginning at SR-275, and running to US-191; State Route
275, from SR-95 and running to Natural Bridges National
Monument; US Route 191 from Center Street in Blanding
running to SR-162 in Bluff; and State Route 162 from US-
191 running to the Utah/Colorado state line.

(a)  Designated February 7, 1994 on SR-275, over the
eastern portion of the Bicentennial Highway Scenic Byway
between SR-275 and US-191, and on US-191 between
Blanding and SR-262.

(b)  Extended June 6, 2001  to include US-191 between
SR-262 and Bluff, and to include SR-162.

(17)  Monument Valley to Bluff Scenic Byway.  US
Route 163, beginning at the Utah/Arizona State Line running
to US-191; and US Route 191 from US-163 running to the
Cottonwood Wash Bridge in Bluff.

(18)  Capitol Reef Country Scenic Byway.  State Route
24, beginning at SR-72 in Loa, and running to SR-95 in
Hanksville.

(19)  Highway 12, A Journey Through Time Scenic
Byway.  State Route 12, beginning at US-89 near Panguitch,
and running to SR-24 near Torrey.

(20)  Markagunt High Plateau Scenic Byway.  State
Route 14, beginning at SR-130 and running to US-89.
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(21)  Cedar Breaks Scenic Byway.  State Route 148,
beginning at SR-14, through Cedar Breaks National
Monument, running to SR-143.

(22)  Brian Head-Panguitch Lake Scenic Byway.  State
Route 143, beginning at I-15 South Parowan Interchange, and
running to US-89 in Panguitch.

(23)  Beaver Canyon Scenic Byway.  State Route 153,
beginning at SR-160 in Beaver, and running to the end of
pavement near Elk Meadows.

(24)  Mt. Carmel Scenic Byway.  US Route 89,
beginning at the Kanab north city limit (approximately
highway milepost 65), and running to SR-12.

(25)  Zion Park Scenic Byway.  State Route 9, beginning
at I-15 and running to US-89.

(26)  Kolob Fingers Road Scenic Byway.  The National
Park Service Road, beginning at I-15, and running to the
Kolob Canyon Overlook.

(27)  Dead Horse Mesa Scenic Byway.  State Route 313,
from US-191 running to Dead Horse Point State Park; and the
Island in the Sky Road FAS-1708, from SR-313 running to
Grandview Point.

(a)  Designated May 16, 2002.
(28)  Fishlake Scenic Byway.  State Route 25 and

County Roads FAS-2554 (comprising Fish Lake Road/Forest
Highway 31) and FAS-3268 (Freemont River Road/Forest
Highway 42), beginning at SR-24, and running to SR-72.

(a)  Designated April 9, 1990, on SR-25 between SR-24
and Johnson Valley Reservoir.

(b)  Extended November 18, 1992, along the Fremont
River Road between Johnson Valley Reservoir and SR-72 to
comprise the southern portion of the Gooseberry/Fremont
Road Scenic Backway.

(29)  Dinosaur Diamond Prehistoric Highway Scenic
Byway.  Interstate 70, from the Utah/Colorado state line
running to Cisco Exit 214; the County Road FAS-1714
through Cisco, from I-70 running to SR-128; State Route 128,
from the Cisco Road running to US-191 near Moab; US
Route 191, from SR-128 running to I-70 at Crescent Junction;
Interstate 70, from US-191 at Crescent Junction running to
US-6 near Green River; US Route 6, from I-70 running to
US-191 near Helper; US Route 191, from US-6 near Helper
running to US-40 in Duchesne; US Route 40, from US-191 in
Duchesne to the Utah/Colorado state line.

(a)  Dinosaur Diamond Prehistoric Highway designated
in Title 72, Chapter 4, Section 204 in 1998.

(b)  Scenic byway route established with National Scenic
Byway designation differs from special highway designation
in that it includes County Road FAS-1714 and I-70 east of
Cisco and does not at this time include those portions located
on SR-10, on SR-155, or on US-191 south of SR-128.

(30)  Great Salt Lake Legacy Parkway Scenic Byway.
State Route 67, beginning at I-215 and running to I-15.

(a)  Designated May 16, 2002.

R926-13-5.  Highways Within the State That Are
Designated as National Scenic Byways or All-American
Roads.

The following roads are designated by the National
Scenic Byways Program as National Scenic Byways or All-
American Roads:

(1)  Flaming Gorge-Uintas National Scenic Byway.
(a)  Comprised of the Flaming Gorge-Uintas State

Scenic Byway.
(b)  Designated National Scenic Byway June 9, 1998.
(2)  Nebo Loop National Scenic Byway.
(a)  Comprised of the Nebo Loop State Scenic Byway.
(b)  Designated National Scenic Byway June 9, 1998.
(3)  The Energy Loop: Huntington and Eccles Canyons

National Scenic Byway.

(a)  Comprised of the Energy Loop: Huntington and
Eccles Canyons State Scenic Byway.

(b)  Designated National Scenic Byway June 15, 2000.
(4)  Logan Canyon National Scenic Byway.
(a)  Comprised of the Logan Canyon State Scenic

Byway.
(b)  Designated National Scenic Byway June 13, 2002.
(5)  Dinosaur Diamond Prehistoric Highway National

Scenic Byway.
(a)  Comprised of the Dinosaur Diamond Prehistoric

Highway Scenic Byway.
(b)  Also comprises the Indian Canyon State Scenic

Byway and the Upper Colorado River State Scenic Byway
(excluding the portion of SR-128 between I-70 and County
Road FAS-1714).

(c)  Designated NSB June 13, 2002.
(6)  Scenic Byway 12 All-American Road.
(a)  Comprised of the Highway 12, A Journey Through

Time State Scenic Byway.
(b)  Designated All-American Road June 13, 2002.
(7)  Trail of the Ancients National Scenic Byway.
(a)  Comprised of the Trail of the Ancients State Scenic

Byway, the Monument Valley to Bluff State Scenic Byway,
and both sections of the Trail of the Ancients State Scenic
Backway (SR-261 starting at US-163 and running to SR-95,
the east-west portion of SR-262, and the reservation roads
starting at SR-262 and running easterly to the Utah/Colorado
State Line near Hovenweep National Monument (comprising
the portion of FAS-2416 between SR-262 and FAS-2426,
former FAS-2417, and FAS-2422)).

(b)  Designated National Scenic Byway September 22,
2005.

(c)  In addition to the above description, the America's
Byways tourist maps also show the portion of US-191
between Blanding and Monticello as part of the Trail of the
Ancients.  This is done for purposes of travel continuity along
the byway, but this portion is not officially designated by the
committee as part of the state scenic byway system and so is
not subject to byways regulations and restrictions.

(8)  Utah's Patchwork Parkway National Scenic Byway.
(a)  Comprised of Brian Head-Panguitch Lake State

Scenic Byway.
(b)  Designated National Scenic Byway October 16,

2009.

KEY:  transportation, scenic byways, highways
June 21, 2010 72-4-303
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R926.  Transportation, Program Development.
R926-14.  Utah Scenic Byway Program Administration;
Scenic Byways Designation, De-designation, and
Segmentation Processes.
R926-14-1.  Purpose.

The purpose of this rule is to establish the following:
(a)  administration of the Utah Scenic Byway program;
(b)  the criteria that a highway shall possess to be

considered for designation as a state scenic byway;
(c)  the process for nominating a highway to be

designated as a state scenic byway;
(d)  the process for nominating an existing state scenic

byway to be considered for designation as a National Scenic
Byway or All-American Road;

(e)  the process and criteria for removing the designation
of a highway as a scenic byway or segmentation of a portion
thereof; and

(f)  the requirements for public hearings to be conducted
regarding proposed changes to the scenic byway status of
corridor, and related notifications.

R926-14-2.  Authority.
The provisions of this rule are authorized by the

following grants of rulemaking authority and provisions of
Utah Code: Title 63G, Chapter 3; and the Designation of
Highways Act, Title 72, Chapter 4.

R926-14-3.  Definitions.
Terms used in this rule are defined in Title 72, Chapter

4.  The following additional terms are defined for this rule:
(1)  "All-American Road" means a scenic byway

designation made at the national level for state scenic byways
that significantly meet criteria for multiple qualities out of the
six defined intrinsic qualities.

(2)  "America's Byways" means the brand utilized by the
National Scenic Byways Program for promotion of the
National Scenic Byways and All American Roads.

(3)  "Committee" or "State Committee" means the Utah
State Scenic Byway Committee as defined in Title 74,
Chapter 4 and does not refer to any local scenic byway
committee, herein defined.

(4)  "Corridor management plan" means a written
document prepared by the local scenic byway committee in
accordance with federal policies that specifies the actions,
procedures, controls, operational practices, and administrative
strategies necessary to maintain the intrinsic qualities of a
scenic byway.

(5)  "De-designation" means removing a current state
scenic byway designation by the committee from an entire
existing scenic byway.

(6)  "Department" means the Utah Department of
Transportation.

(7)  "Designation" means selection of a roadway by the
committee as a state scenic byway or selection of an existing
state scenic byway by the U.S. Secretary of Transportation as
one of America's Byways.

(8)  "Federal policies" means those rules outlining the
National Scenic Byway Program and that set forth the criteria
for designating roadways as National Scenic Byways or All-
American Roads, specifically the FHWA Interim Policy.

(9)  "Governmental Body" means the elected governing
board of a political subdivision, such as a town, city, county,
tribal government or Association of Governments.

(10)  "Grant" means discretionary funding available on a
competitive basis to designated scenic byways from the
Federal Highway Administration through the National Scenic
Byways Program.

(11)  "Intrinsic quality" means scenic, historic,
recreational, cultural, archaeological, or natural features that

are considered representative, unique, irreplaceable, or
distinctly characteristic of an area.  The National Scenic
Byways Program further defines each of these qualities.

(12)  "Local Scenic Byway Committee" means the
committee consisting of the local byway coordinator and
representatives from nearby governmental bodies, agencies,
tourism related groups and interested individuals that
recommends and prioritizes various projects and applications
relating to a scenic byway.  The local scenic byway
committee promotes and preserves intrinsic values along the
byway.

(13)  "Local Byway Coordinator" means an individual
recognized by the local scenic byway committee as chair.  If
a local scenic byway committee does not exist for a scenic
byway, the local byway coordinator is an individual
recognized by the state committee chair as the person to
contact for applications and other administrative business for
the state scenic byway.

(14)  "National Scenic Byway" means a scenic byway
designation made at the national level for byways that
significantly meet criteria for at least one quality out of the
six defined intrinsic qualities.

(15)  "National Scenic Byways Program" or "NSBP"
means a program provided by the Federal Highway
Administration to promote the recognition and enjoyment of
America's memorable roads.

(16)  "State Scenic Byway" means a Utah roadway
corridor that has been duly designated by the committee for
its intrinsic qualities.

(17)  "Status" refers to the current designation of a
scenic byway, i.e., state scenic byway, National Scenic
Byway, All-American Road, undesignated roadway,
segmented scenic byway or de-designated scenic byway.

R926-14-4.  Utah State Scenic Byway Committee
Organization and Administration.

(1)  The authorization of the committee, its membership,
administration, powers, and duties are defined in Title 72,
Chapter 4.

(2)  The committee shall meet annually, at a minimum,
or as frequently as needed to administer the State Scenic
Byway program within the State of Utah.  This business shall
include, but not be limited to designating, de-designating and
segmenting of state scenic byways; recommending
considerations for National and All-American Road
recognition to the Legislature, recommending applications to
the NSBP; prioritizing applications for Scenic Byway
Discretionary funding and other funding that may be
available; and other business as may be needed to administer
the scenic byway program.

(3)  The committee will meet in the second quarter of the
calendar year.  Additional committee meetings may be called
to conduct business necessary to administer the state scenic
byway program.

(6)  A poll by telephone or email may be taken of all
members for the purpose of approving applications submitted
for National Scenic Byway or All-American Road
recognition.  All committee members will be furnished poll
results.  A second poll will then be taken of the voting
committee members concerning submitting the applications,
with the results determining if the application will be
submitted.  The results will be forwarded to all committee
members, and reported at the next committee meeting.

(7)  A poll by telephone or email may be taken of all
members for the purpose of prioritizing the funding of grant
applications submitted for Scenic Byway Discretionary funds
and other available funds.  All committee members will be
furnished poll results.  A second poll will then be taken of the
voting committee members concerning prioritizing the
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applications, with the results determining priorities of the
applications to be submitted.  The results will be forwarded to
all committee members, and reported at the next committee
meeting.

R926-14-5.  Criteria Required of a Highway to Be
Considered for Designation as a State Scenic Byway.

(1)  A road being considered for state scenic byway
designation must meet all of the following criteria:

(a)  the nominated road must possess at least two
unusual, exceptional, or distinctive intrinsic qualities, as
defined;

(b)  the nominated road may be either a planned or
existing route and in the case of a planned route, legal public
access, safety standards and all-weather pavement must be
guaranteed at completion of construction;

(c)  roadway safety on the nominated road must be
evaluated against and guided by American Association of
State Highway and Transportation Officials (AASHTO)
safety standards for federal aid primary or secondary roads;

(d)  the nominated road must have strong local support
for byway designation and the proponents must demonstrate
this support and coordination;

(e)  the nominated road must accommodate recreational
vehicles or provisions should be made for travel by
recreational vehicles;

(f)  the nominated road need not lead to or provide
connection to other road networks; it may be dead-ended, or
provide only a single outlet for traffic;

(g)  the nominated road need not be open during the
winter months, but seasonal road closures must be clearly
posted, shown on applicable maps, and specified in any
promotional literature; and

(h)  the nominated road may include portions of the
Interstate Highway System, but only if the Interstate
component is a small part of the mileage of the overall
nominated scenic byway and is included primarily for
continuity of travel.

(2)  It is the intent of these criteria to be restrictive in
nature so as to limit the number of designated state scenic
byways in order to maintain the quality and integrity of the
scenic byway system.

R926-14-6.  Process for Nominating a Highway to Be
Designated a State Scenic Byway.

(1)  Nominations for a corridor to be designated a state
scenic byway shall be forwarded to the committee by a local
governmental body.

(2)  The nomination application must demonstrate how
the nominated road meets the criteria to qualify as a state
scenic byway.

(3)  The committee will act on a byway-related
application only after the responsible organization has held
public hearings and submitted minutes of the hearings,
including names and addresses of people making comments, a
detailed summary of comments made, and proof of public
notification.

(4)  The committee will consider the nomination after
review of the application and after a presentation by the
nominating sponsor group, either at the byway location, or at
a committee meeting.  The committee will vote on proposed
designations at the next committee meeting.  The committee
will report the results of the vote to the nomination sponsor.

(5)  Individual communities along the byway corridor
that do not support the designation of the byway within the
limits of their community have the statutory right, as
prescribed in Title 72, Chapter 4, to opt out of any new
byway designation through official action of their legislative
body, but they become ineligible for byway grants and

promotional considerations by doing so.
(6)  Upon approval by the committee of a scenic byway

nomination, the committee shall notify the Utah Office of
Tourism, the department and other interested agencies of the
new designation and of the approved alignment and limits of
the designated corridor.

(a)  The committee will make a request to these agencies
that they modify reference of the segment, to reflect the
change in scenic byway status, on maps and in materials and
website applications identifying scenic byways.

R926-14-7.  Process for Nominating a Highway to Be
Designated a National Scenic Byway or All-American
Road.

In addition to state recognition, state scenic byways may
be nominated to the National Scenic Byways Program so that
they may be recognized as a byway of national significance
through designation as a National Scenic Byway or All-
American Road.

(1)  Local scenic byway committees shall notify the state
committee of their intent to apply for National Scenic Byway
or All-American Road status and the state committee shall in
turn notify the Legislature of this intent.

(2)  Local scenic byway committees desiring national
designation are required by the National Scenic Byways
Program to prepare nomination applications, adhering to the
criteria outlined in applicable federal policies.

(a)  A corridor management plan for the byway will be
required by the NSBP to be prepared before a nomination
application will be considered.  The required information and
criteria to be included in the corridor management plan are
outlined in the federal policies.

(b)  The NSBP will issue a call for applications, at which
time the local scenic byway committee may submit a
nomination application as long as the state scenic byway has
been approved for consideration in accordance with the
requirements of Title 72, Chapter 4.

(3)  Local scenic byway committees are to confer with
the state committee during the preparation of a corridor
management plan and will submit their nomination
applications to the committee for review prior to submitting
to the NSBP.

(4)  The committee will refer all considerations for
America's Byways designations to the Legislature for
approval, along with the recommendation of the committee.
As required in Title 72, Chapter 4, Legislative approval must
be obtained before any application for nomination may be
submitted to the NSBP.

(5)  Upon approval by the NSBP of a National Scenic
Byway nomination, the committee shall notify the Utah
Office of Tourism, the department and other interested
agencies of the new designation and of any differences in
alignment or limits as related to existing state scenic byway
designations.

(a)  The committee will make a request to these agencies
that they modify reference of the segment, to reflect the
change in scenic byway status, on maps and in materials and
website applications identifying scenic byways.

R926-14-8.  Process and Criteria for Removing the
Designation of a Highway as a Scenic Byway or
Segmentation of a Portion Thereof.

(1)  The committee may de-designate a scenic byway if
the intrinsic values for which the corridor was designated
have become significantly degraded and no longer meet the
requirements for which it was originally designated.

(2)  The committee may also remove designation on a
localized segment of a designated byway if the intrinsic
values within the segment have become degraded or if the
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segment being considered was included for continuity of
travel along the designated corridor, does not in and of itself
contain the intrinsic values for which the corridor was
designated, and the segmentation has strong community-
based support.

(3)  De-designated corridors and communities or parcels
segmented out of the scenic byway designation are no longer
subject to byways-related regulations and are no longer
eligible for byways-related grants and promotional
considerations.

(4)  Committee processes for de-designation or
segmentation may be initiated by the committee itself or by
request from a governmental body.

(5)  Alternatively, segmentation of specific parcels or
portions of a scenic byway may be considered directly by the
legislative body of a county, city, or town where the
segmentation is proposed, as provided in Title 72, Chapter 4.
The same public hearing requirements are followed for local
legislative actions as are stipulated herein for committee
actions.

(6)  Requests to the committee for segmentation or de-
designation of state scenic byways shall be submitted by a
governmental body along or adjacent to the scenic byway
corridor.  Each request shall include discussion of the specific
reasons for segmentation or de-designation.  Reasons may
include, but are not limited to:

(a)  segment or corridor is no longer consistent with the
state's criteria for selection as a scenic byway;

(b)  failure to have maintained or enhanced intrinsic
values for which the scenic byway was designated;

(c)  degradation of the intrinsic values for which the
scenic byway was selected;

(d)  segment of byway is not representative of the
intrinsic values for which the scenic byway was designated
and was included primarily for connectivity; or

(e)  state scenic byway designation has become a
liability to the corridor.

(7)  Upon receipt of the request for segmentation or de-
designation, the committee chair will add the request to the
agenda of the next committee meeting.

(8)  The committee will review the request at the next
committee meeting and discuss at least the following:

(a)  reasons for segmentation or de-designation;
(b)  whether segmentation or de-designation of the

scenic byway will significantly degrade the statewide scenic
byway system; and

(c)  whether segmentation or de-designation is an
attempt to evade applicable rules, regulations or requirements.

(9)  The committee will act on a byway segmentation or
de-designation request only after the responsible organization
has held public hearings and submitted minutes of the
hearings, including names and addresses of people making
comments, a detailed summary of comments made, and proof
of public notification.

(10)  Following discussion of the request, the committee
will vote on the request for segmentation or de-designation.
The committee will then forward the result of the vote to the
requesting governmental body.

(11)  Upon approval or disapproval of a de-designation
or segmentation request, the acting body, whether the
committee or the local legislative body, shall notify the Utah
Office of Tourism, the department and other interested
agencies of the action taken.

(a)  In the case of approval of a de-designation or
segmentation, the acting body will make a request to these
agencies that they modify reference of the segment, to reflect
the change in scenic byway status, on maps and in materials
and website applications identifying scenic byways.

(b)  In the case where the committee approves the de-

designation of a scenic byway that had also been designated
as a National Scenic Byway, the committee will inform the
National Scenic Byway Program of the decision and make a
request to the NSBP that they modify reference of the
segment, to reflect the change in scenic byway status, on
maps and in materials and website applications identifying
scenic byways.

(c)  In the case of a local legislative action on a
segmentation request, the legislative body shall also notify
the committee and the local byway coordinator of the action
taken.

(12)  Appeals to the committee concerning local
legislative actions are handled as provided in Title 72.
Chapter 4.

R926-14-9.  Local Government Consent.
Consent of affected local governments along the byway

corridor is required by Title 72, Chapter 4 for any change in
scenic byway status.

R926-14-10.  Requirements for Public Hearings to Be
Conducted Regarding Changes to Status of a State Scenic
Byway and Related Notifications.

(1)  Whenever changes to the scenic byway status of a
corridor or of a segment thereof are considered, one or more
public hearings must be held for the purpose of receiving the
public's views and to respond to questions and concerns
expressed before action is taken.

(a)  The organization initiating the request for change in
status is responsible for arrangement, notification, and
execution of the hearing(s).  The responsible organization
may be:

(i)  an organization (local scenic byway committee,
community, county or association of governments)
submitting an application or request to the committee;

(ii)  the committee, in the case of a process initiated by
the committee itself; or

(iii)  a local legislative body considering a segmentation
request.

(b)  The hearing(s) shall be held in the area affected by
the proposed status changes.

(c)  Multiple hearings in varied locations may be
appropriate, based on the length of the corridor or the affected
area within the corridor.  The committee chair will review
and approve the number and locations of hearings as
proposed by the nominating organization to ensure collection
of a broad base of public comments throughout the length of
the corridor where the scenic byway status changes are
proposed.

(d)  The responsible organization shall invite the state
committee and the local scenic byway committee to attend
the public hearing(s).

(2)  The required public hearing(s) may be held
separately, or as an identifiable agenda item of a regular
meeting of a governmental body.

(3)  Notification of all public hearings shall be made as
required by the laws governing the responsible organization.

(4)  At a minimum, the following information related to
the proposed change in status is to be addressed at each
public hearing:

(a)  the impact on outdoor advertising;
(b)  the potential impact of traffic volumes;
(c)  the potential impact of land use along the byway;
(d)  the potential impact on grant eligibility; and
(e)  the potential impact on the local tourist industry.
(5)  The responsible organization shall keep minutes of

the hearing, including a detailed summary of comments and
the names and addresses of those making comments and shall
make these available to the committee, along with proof of
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required notifications.
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R986.  Workforce Services, Employment Development.
R986-200.  Family Employment Program.
R986-200-201.  Authority for Family Employment
Program (FEP) and Family Employment Program Two
Parent (FEPTP) and Other Applicable Rules.

(1)  The Department provides services to eligible
families under FEP and FEPTP under the authority granted in
the Employment Support Act, UCA 35A-3-301 et seq.
Funding is provided by the federal government through
Temporary Aid to Needy Families (TANF) as authorized by
PRWORA.

(2)  Rule R986-100 applies to FEP and FEPTP unless
expressly noted otherwise.

R986-200-202.  Family Employment Program (FEP).
(1)  The goal of FEP is to increase family income

through employment, and where appropriate, child support
and/or disability payments.

(2)  FEP is for families with no more than one able
bodied parent in the household.  If the family has two able
bodied parents in the household, the family is not eligible for
FEP but may be eligible for FEPTP.  Able bodied means
capable of earning at least $500 per month in the Utah labor
market.

(3)  If a household has at least one incapacitated parent,
the parent claiming incapacity must verify that incapacity in
one of the following ways:

(a)  receipt of disability benefits from SSA;
(b)  100% disabled by VA; or
(c)  by submitting a written statement from:
(i)  a licensed medical doctor;
(ii)  a doctor of osteopathy;
(iii)  a licensed Mental Health Therapist as defined in

UCA 58-60-102;
(iv)  a licensed Advanced Practice Registered Nurse; or
(v)  a licensed Physician's Assistant.
(d)  the written statement in paragraph (c) of this

subsection must be based on a current physical examination
of the parent, not just a review of parent's medical records.

(4)  Incapacity means not capable of earning $500 per
month.  The incapacity must be expected to last 30 days or
longer.

(5)  An applicant or parent must cooperate in the
obtaining of a second opinion regarding incapacity if
requested by the Department.  Only the costs associated with
a second opinion requested by the Department will be paid for
by the Department.  The Department will not pay the costs
associated with obtaining a second opinion if the parent
requests the second opinion.

(6)  An incapacitated parent is included in the FEP
household assistance unit and the parent's income and assets
are counted toward establishing eligibility unless the parent is
a SSI recipient.  If the parent is a SSI recipient, that parent is
not included in the household and none of the income or
assets of the SSI recipient is counted.

(7)  An incapacitated parent who is included in the
household must still negotiate, sign and agree to participate in
an employment plan.  If the incapacity is such that
employment is not feasible now or in the future, participation
may be limited to cooperating with ORS and filing for any
assistance or benefits to which the parent may be entitled.  If
it is believed the incapacity might not be permanent, the
parent will also be required to seek assistance in overcoming
the incapacity.

R986-200-203.  Citizenship and Alienage Requirements.
(1)  All persons in the household assistance unit who are

included in the financial assistance payment, including
children, must be a citizen of the United States or meet

alienage criteria.
(2)  An alien is not eligible for financial assistance

unless the alien meets the definition of qualified alien.  A
qualified alien is an alien:

(a)  who is paroled into the United States under section
212(d)(5) of the INA for at least one year;

(b)  who is admitted as a refugee under section 207 of
the INA;

(c)  who is granted asylum under section 208 of the INA;
(d)  who is a Cuban or Haitian entrant in accordance

with the requirements of 45 CFR Part 401;
(e)  who is an Amerasian from Vietnam and was

admitted to the United States as an immigrant pursuant to
Public Law 100-202 and Public Law 100-461;

(f)  whose deportation is being withheld under sections
243(h) or 241(b)(3) of the INA;

(g)  who is lawfully admitted for permanent residence
under the INA,

(h)  who is granted conditional entry pursuant to section
203(a)(7) of the INA;

(i)  who meets the definition of certain battered aliens
under Section 8 U.S.C. 1641(c); or

(j)  who is a certified victim of trafficking.
(3)  All aliens granted lawful temporary or permanent

resident status under Sections 210, 302, or 303 of the
Immigration Reform and Control Act of 1986, are
disqualified from receiving financial assistance for a period of
five years from the date lawful temporary resident status is
granted.

(4)  Aliens are required to provide proof, in the form of
documentation issued by the United States Citizenship and
Immigration Services (USCIS), of immigration status.
Victims of trafficking can provide proof from the Office of
Refugee Resettlement.

R986-200-204.  Eligibility Requirements.
(1)  To be eligible for financial assistance under the FEP

or FEPTP a household assistance unit must include:
(a)  a pregnant woman when it has been medically

verified that she is in the third calendar month prior to the
expected month of delivery, or later, and who, if the child
were born and living with her in the month of payment,
would be eligible. The unborn child is not included in the
financial assistance payment; or

(b)  at least one minor dependent child who is a citizen
or meets the alienage criteria. All minor children age 6 to 16
must attend school, or be exempt under 53A-11-102, to be
included in the household assistance unit for a financial
assistance payment for that child.

(i)  A minor child is defined as being under the age of 18
years and not emancipated by marriage or by court order; or

(ii)  an unemancipated child, at least 18 years old but
under 19 years old, with no high school diploma or its
equivalent, who is a full-time student in a secondary school,
or in the equivalent level of vocational or technical training,
and the school has verified a reasonable expectation the 18
year old will complete the program before reaching age 19.

(2)  Households must meet other eligibility requirements
of income, assets, and participation in addition to the
eligibility requirements found in R986-100.

(3)  Persons who are fleeing to avoid prosecution of a
felony are ineligible for financial assistance.

(4)  All clients who are required to complete a negotiated
employment plan as provided in R986-200-206 must attend a
FEP orientation meeting and sign a FEP Agreement within 30
days of submitting his or her application for assistance.
Attendance at the orientation meeting can only be excused for
reasonable cause as defined in R986-200-212(8).  The
application for assistance will not be complete until the client
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has attended the meeting.

R986-200-205.  How to Determine Who Is Included in the
Household Assistance Unit.

The amount of financial assistance for an eligible
household is based on the size of the household assistance
unit and the income and assets of all people in the household
assistance unit.

(1)  The income and assets of the following individuals
living in the same household must be counted in determining
eligibility of the household assistance unit:

(a) all natural parents, adoptive parents and stepparents,
unless expressly excluded in this section, who are related to
and residing in the same household as an eligible dependent
child.  Natural parentage is determined as follows:

(i)  A woman is the natural parent if her name appears on
the birth record of the child.

(ii)  For a man to be determined to be the natural parent,
that relationship must be established or acknowledged or his
name must appear on the birth record.  If the parents have a
solemnized marriage at the time of birth, relationship is
established and can only be rebutted by a DNA test;

(b)  household members who would otherwise be
included but who are absent solely by reason of employment,
school or training, or who will return home to live within 30
days;

(c)  all minor siblings, half-siblings, and adopted siblings
living in the same household as an eligible dependent child;
and

(d)  all spouses living in the household.
(2)  The following individuals in the household are not

counted in determining the household size for determining
payment amount nor are the assets or income of the
individuals counted in determining household eligibility:

(a)  a recipient of SSI benefits. If the SSI recipient is the
parent and is receiving FEP assistance for the child(ren)
residing in the household, the SSI parent must cooperate with
establishing paternity and child support enforcement for the
household to be eligible.  If the only dependent child is a SSI
recipient, the parent or specified relative may receive a FEP
assistance payment which does not include that child,
provided the parent or specified relative is not on SSI and can
meet all other requirements;

(b)  a child during any month in which a foster care
maintenance payment is being provided to meet the child's
needs.  If the only dependent child in the household is
receiving a foster care maintenance payment, the parent or
specified relative may still receive a FEP assistance payment
which does not include the child, provided all other
eligibility, income and asset requirements are met;

(c)  an absent household member who is expected to be
gone from the household for 180 days or more unless the
absence is due to employment, school or training.  If the
absence is due to employment, school or training the
household member must be included.

(3)  The household assistance unit can choose whether to
include or exclude the following individuals living in the
household.  If included, all income and assets of that person
are counted:

(a)  all absent household members who are expected to
be temporarily absent from the home for more than 30 but not
more than 180 consecutive days unless the absence is due to
employment, school or training.  If the absence is due to
employment, school or training the household member must
be included;

(b)  Native American children, or deaf or blind children,
who are temporarily absent while in boarding school, even if
the temporary absence is expected to last more than 180 days;

(c)  an adopted child who receives a federal, state or

local government special needs adoption payment.  If the
adopted child receiving this type of payment is the only
dependent child in the household and excluded, the parent(s)
or specified relative may still receive a FEP or FEPTP
assistance payment which does not include the child,
provided all other eligibility requirements are met.  If the
household chooses to include the adopted child in the
household assistance unit under this paragraph, the special
needs adoption payment is counted as income;

(d)  former stepchildren who have no blood relationship
to a dependent child in the household;

(e)  a specified relative.  If a household requests that a
specified relative be included in the household assistance
unit, only one specified relative can be included in the
financial assistance payment regardless of how many
specified relatives are living in the household. The income
and assets of all household members are counted according to
the provisions of R986-200-241.

(4)  In situations where there are children in the home
for which there is court order regarding custody of the
children, the Department will determine if the children should
be included in the household assistance unit based on the
actual living arrangements of the children and not on the
custody order.  If the child lives in the home 50% or more of
the time, the child must be included in the household
assistance unit and duty of support completed.  It is not an
option to exclude the child.  This is true even if the court
awarded custody to the other parent or the court ordered joint
custody.  If the child lives in the household less than 50% of
the time, the child cannot be included in the household.  It is
not an option to include the child.  This is true even if the
parent applying for financial assistance has been awarded
custody by the court or the court ordered joint custody.  If
financial assistance is allowed, a joint custody order might be
modified by the court under the provisions of 30-3-10.2(4)
and 30-3-10.4.

(5)  The income and assets of the following individuals
are counted in determining eligibility even though the
individual is not included in the assistance payment:

(a)  a household member who has been disqualified from
the receipt of assistance because of an IPV, (fraud
determination);

(b)  a household member who does not meet the
citizenship and alienage requirements; or

(c)  a minor child who is not in school full time or
participating in self sufficiency activities.

R986-200-206.  Participation Requirements.
(1)  Payment of any and all financial assistance is

contingent upon all parents in the household, including
adoptive and stepparents, participating, to the maximum
extent possible, in:

(a)  assessment and evaluation;
(b)  the completion of a negotiated employment plan;

and
(c)  assisting ORS in good faith to:
(i)  establish the paternity of all minor children; and
(ii)  establish and enforce child support obligations.
(d)  obtaining any and all other sources of income. If any

household member is or appears to be eligible for
unemployment, SSA, Workers Compensation, VA, or any
other benefits or forms of assistance, the Department will
refer the individual to the appropriate agency and the
individual must apply for and pursue obtaining those benefits.
If an individual refuses to apply for and pursue these benefits
or assistance, the individual is ineligible for financial
assistance.  Pursuing these benefits includes cooperating fully
and providing all the necessary documentation to insure
receipt of benefits.  If the individual is already receiving
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assistance from the Department and it is found he or she is not
cooperating fully to obtain benefits from another source, the
individual will be considered to not be participating in his or
her employment plan.  If the individual is otherwise eligible
for FEP or FEPTP, financial assistance will be provided until
eligibility for other benefits or assistance has been
determined.  If an individual's application for SSA benefits is
denied, the individual must fully cooperate in prosecuting an
appeal of that SSA denial at least to the Social Security ALJ
level.

(2)  Parents who have been determined to be ineligible to
be included in the financial assistance payment are still
required to participate.

(3)  Children at least 16 years old but under 18 years old,
unless they are in school full-time or in school part-time and
working less than 100 hours per month are required to
participate.

R986-200-207.  Participation in Child Support
Enforcement.

(1)  Receipt of child support is an important element in
increasing a family's income.

(2)  Every natural, legal or adoptive parent has a duty to
support his or her children and stepchildren even if the
children do not live in the parental home.

(3)  A parent's duty to support continues until the child:
(a)  reaches age 18;
(b)  is 18 years old and enrolled in high school during the

normal and expected year of graduation;
(c)  is emancipated by marriage or court order;
(d)  is a member of the armed forces of the United

States; or
(e)  is self supporting.
(4)  A client receiving financial assistance automatically

assigns to the state any and all rights to child support for all
children who are included in the household assistance unit
while receiving financial assistance.  The assignment of rights
occurs even if the client claims or establishes "good cause or
other exception" for refusal to cooperate.  The assignment of
rights to support, cooperation in establishing paternity, and
establishing and enforcing child support is a condition of
eligibility for the receipt of financial assistance.

(5)  For each child included in the financial assistance
payment, the client must also assign any and all rights to
alimony or spousal support from the noncustodial parent
while the client receives public assistance.

(6)  The client must cooperate with the Department and
ORS in establishing and enforcing the spousal and child
support obligation from any and all natural, legal, or adoptive
non-custodial parents.

(7)  If a parent is absent from the home, the client must
identify and help locate the non-custodial parent.

(8)  If a child is conceived or born during a marriage, the
husband is considered the legal father, even if the wife states
he is not the natural father.

(9)  If the child is born out of wedlock, the client must
also cooperate in the establishment of paternity.

(10)  ORS is solely responsible for determining if the
client is cooperating in identifying the noncustodial parent
and with child support establishment and enforcement efforts
for the purposes of receipt of financial assistance.  The
Department cannot review, modify, or reject a decision made
by ORS.

(11)  Unless good cause is shown, financial assistance
will terminate if a parent or specified relative does not
cooperate with ORS in establishing paternity or enforcing
child support obligations.

(12)  Upon notification from ORS that the client is not
cooperating, the Department will commence reconciliation

procedures as outlined in R986-200-212.  If the client
continues to refuse to cooperate with ORS at the end of the
reconciliation process, financial assistance will be terminated.

(13)  Termination of financial assistance for non
cooperation is immediate, without a reduction period outlined
in R986-200-212, if:

(a)  the client is a specified relative who is not included
in the household assistance unit;

(b)  the client is a parent receiving SSI benefits; or
(c)  the client is participating in FEPTP.
(14)  Once the financial assistance has been terminated

due to the client's failure to cooperate with child support
enforcement, the client must then reapply for financial
assistance.  This time, the client must cooperate with child
support collection prior to receiving any financial assistance.

(15)  A specified relative, illegal alien, SSI recipient, or
disqualified parent in a household receiving FEP assistance
must assign rights to support of any kind and cooperate with
all establishment and enforcement efforts even if the parent or
relative is not included in the financial assistance payment.

R986-200-208.  Good Cause for Not Cooperating With
ORS.

(1)  The Department is responsible for determining if the
client has good cause or other exception for not cooperating
with ORS.

(2)  To establish good cause for not cooperating, the
client must file a written request for a good cause
determination and provide proof of good cause within 20
days of the request.

(3)  A client has the right to request a good cause
determination at any time, even if ORS or court proceedings
have begun.

(4)  Good cause for not cooperating with ORS can be
shown if one of following circumstances exists:

(a)  The child, for whom support is sought, was
conceived as a result of incest or rape.  To prove good cause
under this paragraph, the client must provide:

(i)  birth certificates;
(ii)  medical records;
(iii)  Department records;
(iv)  records from another state or federal agency;
(v)  court records; or
(vi)  law enforcement records.
(b)  Legal proceedings for the adoption of the child are

pending before a court.  Proof is established if the client
provides copies of documents filed in a court of competent
jurisdiction.

(c)  A public or licensed private social agency is helping
the client resolve the issue of whether to keep or relinquish
the child for adoption and the discussions between the agency
and client have not gone on for more than three months.  The
client is required to provide written notice from the agency
concerned.

(d)  The client's cooperation in establishing paternity or
securing support is reasonably expected to result in physical
or emotional harm to the child or to the parent or specified
relative.  If harm to the parent or specified relative is claimed,
it must be significant enough to reduce that individual's
capacity to adequately care for the child.

(i)  Physical or emotional harm is considered to exist
when it results in, or is likely to result in, an impairment that
has a substantial effect on the individual's ability to perform
daily life activities.

(ii)  The source of physical or emotional harm may be
from individuals other than the noncustodial parent.

(iii)  The client must provide proof that the individual is
likely to inflict such harm or has done so in the past.  Proof
must be from an independent source such as:
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(A)  medical records or written statements from a mental
health professional evidencing a history of abuse or current
health concern.  The record or statement must contain a
diagnosis and prognosis where appropriate;

(B)  court records;
(C)  records from the Department or other state or

federal agency; or
(D)  law enforcement records.
(5)  If a claim of good cause is denied because the client

is unable to provide proof as required under Subsection (4) (a)
or (d)  the client can request a hearing and present other
evidence of good cause at the hearing.  If the ALJ finds that
evidence credible and convincing, the ALJ can make a
finding of good cause under Subsections (4) (a) or (d) based
on the evidence presented by the client at the hearing.  A
finding of good cause by the ALJ can be based solely on the
sworn testimony of the client.

(6)  When the claim of good cause for not cooperating is
based in whole or in part on anticipated physical or emotional
harm, the Department must consider:

(a)  the client's present emotional health and history;
(b)  the intensity and probable duration of the resulting

impairment;
(c)  the degree of cooperation required; and
(d)  the extent of involvement of the child in the action to

be taken by ORS.
(7)  The Department recognizes no other exceptions,

apart from those recognized by ORS, to the requirement that a
client cooperate in good faith with ORS in the establishment
of paternity and establishment and enforcement of child
support.

(8)  If the client has exercised his or her right to an
agency review or adjudicative proceeding under Utah
Administrative Procedures Act on the question of non-
cooperation as determined by ORS, the Department will not
review, modify, or reverse the decision of ORS on the
question of non-cooperation.  If the client did not have an
opportunity for a review with ORS, the Department will refer
the request for review to ORS for determination.

(9)  Once a request for a good cause determination has
been made, all collection efforts by ORS will be suspended
until the Department has made a decision on good cause.

(10)  A client has the right to appeal a Department
decision on good cause to an ALJ by following the
procedures for appeal found in R986-100.

(11)  If a parent requests a hearing on the basis of good
cause for not cooperating, the resulting decision cannot
change or modify the determination made by ORS on the
question of good faith.

(12)  Even if the client establishes good cause not to
cooperate with ORS, if the Department supervisor determines
that support enforcement can safely proceed without the
client's cooperation, ORS may elect to do so.  Before
proceeding without the client's cooperation, ORS will give the
client advance notice that it intends to commence
enforcement proceedings and give the client an opportunity to
object.  The client must file his or her objections with ORS
within 10 days.

(13)  A determination that a client has good cause for
non-cooperation may be reviewed and reversed by the
Department upon a finding of new, or newly discovered
evidence, or a change in circumstances.

R986-200-209.  Participation in Obtaining an Assessment.
(1)  Within 20 business days of the date the application

for financial assistance has been completed and approved, the
client will be assigned to an employment counselor and must
complete an assessment.

(2)  The assessment evaluates a client's needs and is used

to develop an employment plan.
(3)  Completion of the assessment requires that the client

provide information about:
(a)  family circumstances including health, needs of the

children, support systems, and relationships;
(b)  personal needs or potential barriers to employment;
(c)  education;
(d)  work history;
(e)  skills;
(f)  financial resources and needs; and
(g)  any other information relevant to the client's ability

to become self-sufficient.
(4)  The client may be required to participate in testing

or completion of other assessment tools and may be referred
to another person within the Department, another agency, or
to a company or individual under contract with the
Department to complete testing, assessment, and evaluation.

R986-200-210.  Requirements of an Employment Plan.
(1)  Within 15 business days of completion of the

assessment, the following individuals in the household
assistance unit are required to sign and make a good faith
effort to participate to the maximum extent possible in a
negotiated employment plan:

(a)  All parents, including parents whose income and
assets are included in determining eligibility of the household
but have been determined to be ineligible or disqualified from
being included in the financial assistance payment.

(b)  Dependent minor children who are at least 16 years
old, who are not parents, unless they are full-time students or
are employed an average of 30 hours a week or more.

(2)  The goal of the employment plan is obtaining
marketable employment and it must contain the soonest
possible target date for entry into employment consistent with
the employability of the individual.

(3)  An employment plan consists of activities designed
to help an individual become employed. For each activity
there will be:

(a)  an expected outcome;
(b)  an anticipated completion date;
(c)  the number of participation hours agreed upon per

week; and
(d)  a definition of what will constitute satisfactory

progress for the activity.
(4)  Each activity must be directed toward the goal of

increasing the household's income.
(5)  Activities may require that the client:
(a)  obtain immediate employment. If so, the parent

client shall:
(i)  promptly register for work and commence a search

for employment for a specified number of hours each week;
and

(ii)  regularly submit a report to the Department on:
(A)  how much time was spent in job search activities;
(B)  the number of job applications completed;
(C)  the interviews attended;
(D)  the offers of employment extended; and
(E)  other related information required by the

Department.
(b)  participate in an educational program to obtain a

high school diploma or its equivalent, if the parent client does
not have a high school diploma;

(c)  obtain education or training necessary to obtain
employment;

(d)  obtain medical, mental health, or substance abuse
treatment;

(e)  resolve transportation and child care needs;
(f)  relocate from a rural area which would require a

round trip commute in excess of two hours in order to find
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employment;
(g)  resolve any other barriers identified as preventing or

limiting the ability of the client to obtain employment, and/or
(h)  participate in rehabilitative services as prescribed by

the State Office of Rehabilitation.
(6)  The client must meet the performance expectations

of, and provide verification for, each eligible activity in the
employment plan in order to stay eligible for financial
assistance.  A list of what will be considered acceptable
documentation is available at each employment center.

(7)  The client must cooperate with the Department's
efforts to monitor and evaluate the client's activities and
progress under the employment plan, which includes
providing the Department with a release of information, if
necessary to facilitate the Department's monitoring of
compliance.

(8)  Where available, supportive services will be
provided as needed for each activity.

(9)  The client agrees, as part of the employment plan, to
cooperate with other agencies, or with individuals or
companies under contract with the Department, as outlined in
the employment plan.

(10)  An employment plan may, at the discretion of the
Department, be amended to reflect new information or
changed circumstances.

(11)  The number of hours of participation in subsection
(3)(c) of this section will not be lower than 30 hours per
week. All 30 hours must be in eligible activities. 20 of those
30 hours must be in priority activities. A list of approved
priority and eligible activities is available at each employment
center.  If the client has a child in the household under the age
of six, the number of hours of participation in subsection
(3)(c) of this section is a minimum of 20 hours per week and
all of those 20 hours must be in priority activities.

(12)  In the event a client has barriers which prevent the
client from 30 hours of participation per week, or 20 hours in
priority activities, a lower number of hours of participation
can be approved if:

(a)  the Department identifies and documents the barriers
which prevent the client from full participation; and

(b)  the client agrees to participate to the maximum
extent possible to resolve the barriers which prevent the client
from participating.

R986-200-211.  Education and Training As Part of an
Employment Plan.

(1)  A parent client's participation in education or
training beyond that required to obtain a high school diploma
or its equivalent is limited to the lesser of:

(a)  24 months which need not be continuous; or
(b)  the completion of the education and training

requirements of the employment plan.
(2)  Post high school education or training will only be

approved if all of the following are met:
(a)  The client can demonstrate that the education or

training would substantially increase the income level that the
client would be able to achieve without the education and
training, and would offset the loss of income the household
incurs while the education or training is being completed.

(b)  The client does not already have a degree or skills
training certificate in a currently marketable occupation.

(c)  An assessment specific to the client's education and
training aptitude has been completed showing the client has
the ability to be successful in the education or training.

(d)  The mental and physical health of the client
indicates the education or training could be completed
successfully and the client could perform the job once the
schooling is completed.

(e)  The specific employment goal that requires the

education or training is marketable in the area where the
client resides or the client has agreed to relocate for the
purpose of employment once the education/training is
completed.

(f)  The client, when determined appropriate, is willing
to complete the education/training as quickly as possible,
such as attending school full time which may include
attending school during the summer.

(g)  The client can realistically complete the
requirements of the education or training program within the
required time frames or time limits of the financial assistance
program, including the 36-month lifetime limit for FEP and
FEPTP, for which the client is eligible.

(3)  A parent client may participate in education or
training for up to six months beyond the 24-month limit if:

(a)  the parent client is employed for 80 or more hours
per month during each month of the extension;

(b)  circumstances beyond the control of the client
prevented completion within 24 months; and

(c)  the Department director or designee determines that
extending the 24-month limit is prudent because other
employment, education, or training options do not enable the
family to meet the objective of the program.

(4)  A parent client with a high school diploma or
equivalent who has received 24 months of education or
training while receiving financial assistance must participate
a minimum of 30 hours per week in eligible activities.
Twenty of those 30 hours must be in priority activities.  A list
of approved priority and eligible activities is available at each
employment center.  If the client has a child in the household
under the age of six, the minimum number of hours of
participation under this this subsection is 20 hours per week
and all of those 20 hours must be in priority activities.

(5)  Graduate work can never be approved or supported
as part of an employment plan.

R986-200-212.  Reconciling Disputes and Termination of
Financial Assistance for Failure to Comply.

If a client who is required to participate in an
employment plan consistently fails, without reasonable cause,
to show good faith in complying with the employment plan,
the Department will terminate all or part of the financial
assistance. This will apply if the Department is notified that
the client has failed to cooperate with ORS as provided in
R986-200-207. A termination for the reasons mentioned in
this paragraph will occur only after the Department attempts
reconciliation through the following process:

(1)  The employment counselor will attempt to discuss
compliance with the client and explore solutions. If
compliance is not resolved the counselor will move to the
second phase.

(2)  In the second phase, the employment counselor will
request a meeting with the client, the employment counselor,
the counselor's supervisor and any other Department or allied
entity representatives, if appropriate, who might assist in
encouraging participation. If the client does not attend the
meeting, the meeting will be held in the client's absence. A
formal meeting with the client is not required for a third or
subsequent occurrence. If a resolution cannot be reached, one
of the following will occur:

(a)  for the first occurrence, the client's financial
assistance payment will be reduced by $100 for one month.
The reduction will occur in the month following the month
the determination was made. If the client does not participate
during the $100 reduction month, financial assistance will be
terminated beginning the month following the $100 reduction
month.

(b)  for the second occurrence, the client's financial
assistance payment will be terminated and the client will be



UAC (As of July 1, 2010) Printed:  July 8, 2010 Page 275

ineligible for financial assistance for one month. If the client
re-applies during the one month termination period, the new
application will be denied for non-participation. If the client
re-applies after the one month termination period, the client
must successfully complete a two week trial participation
period before financial assistance will be approved.

(c)  for the third and subsequent occurrences the client's
financial assistance will be terminated beginning with the
month following the determination by the employment
counselor that the client is not participating. The client will be
ineligible for financial assistance for two months and if the
client re-applies during the two month period, the new
application will be denied for non-participation. If the client
re-applies after the two month termination period, the client
must successfully complete a two week trial participation
period before financial assistance will be approved.

(3)  A client must demonstrate a genuine willingness to
participate during the two week trial period.

(4)  The occurrences are life-time occurrences and it
does not matter how much time elapses between occurrences.
If a client's assistance was reduced as provided in (2)(a) of
this section three years ago, for example, the next occurrence
will be treated as a second occurrence.

(5)  The two week trial period may be waived only if the
client has cured all previous participation issues prior to re-
application.

(6)  The provisions of this section apply to clients who
are eligible for and receiving financial assistance during an
extension period as provided in R986-200-218.

(7)  A child age 16-18 who is not a parent and who is not
participating will be removed from the financial assistance
grant on the first and all subsequent occurrences. The
financial assistance will continue for other household
members provided they are participating. If the child
successfully completes a two week trial period, the child will
be added back on to the financial assistance grant.

(8)  Reasonable cause under this section means the client
was prevented from participating through no fault of his or
her own or failed to participate for reasons that are reasonable
and compelling.

(9)  Reasonable cause can also be established, as
provided in 45 CFR 261.56, by a client who is a single
custodial parent caring for a child under age six who refuses
to engage in required work because he or she is unable to
obtain needed child care because appropriate and affordable
child care arrangements are not available within a reasonable
distance from the home or work site.

(10)  If a client is also receiving food stamps and the
client's is disqualified for non-participation under this section,
the client will also be subject to the food stamp sanctions
found in 7CFR 273.7(f)(2) unless the client meets an
exemption under food stamp regulations.

R986-200-213.  Financial Assistance for a Minor Parent.
(1)  Financial assistance may be provided to a single

minor parent who resides in a place of residence maintained
by a parent, legal guardian, or other adult relative of the
single minor parent, unless the minor parent is exempt.

(2)  The single minor parent may be exempt when:
(a)  The minor parent has no living parent or legal

guardian whose whereabouts is known;
(b)  No living parent or legal guardian of the minor

parent allows the minor parent to live in his or her home;
(c)  The minor parent lived apart from his or her own

parent or legal guardian for a period of at least one year
before either the birth of the dependent child or the parent's
having made application for FEP and the minor parent was
self supporting during this same period of time; or

(d)  The physical or emotional health or safety of the

minor parent or dependent child would be jeopardized if they
resided in the same residence with the minor parent's parent
or legal guardian.  A referral will be made to DCFS if
allegations are made under this paragraph.

(3)  Prior to authorizing financial assistance, the
Department must approve the living arrangement of all single
minor parents exempt under section (2) above.  Approval of
the living arrangement is not a certification or guarantee of
the safety, quality, or condition of the living arrangements of
the single minor parent.

(4)  All minor parents regardless of the living
arrangement must participate in education for parenting and
life skills in infant and child wellness programs operated by
the Department of Health and, for not less than 20 hours per
week:

(a)  attend high school or an alternative to high school, if
the minor parent does not have a high school diploma;

(b)  participate in education and training; and/or
(c)  participate in employment.
(5)  If a single minor parent resides with a parent, the

Department shall include the income of the parent of the
single minor parent in determining the single minor parent's
eligibility for financial assistance.

(6)  If a single minor parent resides with a parent who is
receiving financial assistance, the single minor parent is
included in the parent's household assistance unit.

(7)  If a single minor parent receives financial assistance
but does not reside with a parent, the Department shall seek
an order requiring that the parent of the single minor parent
financially support the single minor parent.

R986-200-214.  Assistance for Specified Relatives.
(1)  Specified relatives include:
(a)  grandparents;
(b)  brothers and sisters;
(c)  stepbrothers and stepsisters;
(d)  aunts and uncles;
(e)  first cousins;
(f)  first cousins once removed;
(g)  nephews and nieces;
(h)  people of prior generations as designated by the

prefix grand, great, great-great, or great- great-great;
(i)  brothers and sisters by legal adoption;
(j)  the spouse of any person listed above;
(k)  the former spouse of any person listed above;
(l)  individuals who can prove they met one of the above

mentioned relationships via a blood relationship even though
the legal relationship has been terminated; and

(m)  former stepparents.
(2)  The Department shall require compliance with

Section 30-1-4.5
(3)  A specified relative may apply for financial

assistance for the child. If the child is otherwise eligible, the
FEP rules apply with the following exceptions:

(a)  The child must have a blood or a legal relationship
to the specified relative even if the legal relationship has been
terminated or have a blood relationship to a dependent child
who in the home and who is included in the household for
assistance purposes;

(b)  Both parents must be absent from the home where
the child lives.  This is true even for a parent who has had his
or her parental rights terminated;

(c)  The child must be currently living with, and not just
visiting, the specified relative;

(d)  The parents' obligation to financially support their
child will be enforced and the specified relative must
cooperate with child support enforcement; and

(e)  If the parent(s) state they are willing to support the
child if the child would return to live with the parent(s), the
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child is ineligible unless there is a court order removing the
child from the parent(s)' home.

(4)  If the specified relative is currently receiving FEP or
FEPTP, the child must be included in that household
assistance unit.

(5)  The income and resources of the specified relative
are not counted unless the specified relative requests inclusion
in the household assistance unit.

(6)  If the specified relative is not currently receiving
FEP or FEPTP, and the specified relative does not want to be
included in the financial assistance payment, the specified
relative shall be paid, on behalf of the child, the full standard
financial assistance payment for one person.  The size of the
financial assistance payment shall be increased accordingly
for each additional eligible child in the household assistance
unit excluding the dependent child(ren) of the specified
relative.  Since the specified relative is not included in the
household assistance unit, the income and assets of the
specified relative, or the relative's spouse, are not counted.

(7)  The specified relative may request to be included in
the household assistance unit. If the specified relative is
included in the household assistance unit, the household must
meet all FEP eligibility requirements including participation
requirements and asset limits.

(8)  Income eligibility for a specified relative who wants
to be included in the household assistance unit is calculated
according to R986-200-241.

R986-200-215.  Family Employment Program Two Parent
Household (FEPTP).

(1)  FEPTP is for households otherwise eligible for FEP
but with two able-bodied parents in the household.  Eligible
refugee households with two able-bodied parents and at least
one dependent child, must first exhaust RRP benefits before
considering eligibility for FEPTP.

(2)  Families may only participate in this program for
seven months out of any 13-month period. Months of
participation count toward the 36-month time limit in
Sections 35A-3-306 and R986-200-217.

(3)  Both parents must participate in eligible activities
for a combined total of 60 hours per week, as defined in the
employment plan. At least 50 of those hours must be in
priority activities. A list of approved priority and eligible
activities is available at each employment center.

(4)  Both parents are required to participate every week
as defined in the employment plan, unless the parent can
establish reasonable cause for not participating. Reasonable
cause is defined in rule R986-200-212(8),

(5)  Payment is made twice per month and only after
proof of participation. Payment is based on the number of
hours of participation by both parents. The amount of
assistance is equal to the FEP payment for the household size
prorated based on the number of hours which the parents
participated up to a maximum of 60 hours of participation per
week. In no event can the financial assistance payment per
month for a FEPTP household be more than for the same size
household participating in FEP.

(6)  If it is determinated by the employment counselor
that either one of the parents has failed to participate to the
maximum extent possible assistance for the entire household
unit will terminate immediately.

(7)  Because payment is made after performance,
advance notice is not required to terminate or reduce
assistance payments for households participating in FEPTP.
However, if the client requests a hearing within ten days of
the termination, payment of financial assistance based on
participation of both parents in eligible activities can continue
during the hearing process as provided in R986-100-134.

(8)  The parents must meet all other requirements of FEP

including but not limited to, income and asset limits,
cooperation with ORS if there are legally responsible persons
outside of the household assistance unit, signing a
participation agreement and employment plan and applying
for all other assistance or benefits to which they might be
entitled.

R986-200-216.  Diversion.
(1) Diversion is a one-time financial assistance payment

provided to help a client avoid receiving extended cash
assistance.

(2) In determining whether a client should receive
diversion assistance, the Department will consider the
following:

(a) the applicant's employment history;
(b) the likelihood that the applicant will obtain

immediate full-time employment;
(c) the applicant's housing stability; and
(d) the applicant's child care needs, if applicable.
(3) To be eligible for diversion the applicant must;
(a) have a need for financial assistance to pay for

housing or substantial and unforseen expenses or work related
expenses which cannot be met with current or anticipated
resources;

(b) show that within the diversion period, the applicant
will be employed or have other specific means of self
support, and

(c)  meet all eligibility criteria for a FEP financial
assistance payment except the applicant does not need to
cooperate with ORS in obtaining support.  If the client is
applying for other assistance such as medical or child care,
the client will have to follow the eligibility rules for that type
of assistance which may require cooperation with ORS.

(4)  If the Department and the client agree diversion is
appropriate, the client must sign a diversion agreement listing
conditions, expectations and participation requirements.

(5)  The diversion payment may not exceed three times
the monthly financial assistance payment for the household
size.  All income expected to be received during the three-
month period including wages and child support must be
considered when negotiating the appropriate diversion
payment amount.

(6)  Child support will belong to the client during the
three-month period, whether received by the client directly or
collected by ORS.  ORS will not use the child support to
offset or reimburse the diversion payment.

(7)  The client must agree to have the financial
assistance portion of the application for assistance denied.

(8)  If a diversion payment is made and the client later
decides to reapply for financial assistance within three
months of the date of the original application, the initial
application date will be used and the amount of the diversion
payment previously issued will be prorated over the three
months and subtracted from the payment(s) to which the
household unit is eligible.

(9)  Diversion assistance is not available to clients
participating in FEPTP.  This is because FEPTP is based on
performance and payment can only be made after
performance.

R986-200-217.  Time Limits.
(1)  Except as provided in R986-200-218 and in Section

35A-3-306, a family cannot receive financial assistance under
the FEP or FEPTP for more than 36 months.

(2)  The following months count toward the 36-month
time limit regardless of whether the financial assistance
payment was made in this or any other state:

(a)  each month when a parent client received financial
assistance beginning with the month of January, 1997;
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(b)  each month beginning with January, 1997, where a
parent resided in the household, the parent's income and
assets were counted in determining the household's eligibility,
but the parent was disqualified from being included in the
financial payment. Disqualification occurs when a parent has
been determined to have committed fraud in the receipt of
public assistance or when the parent is an ineligible alien; and

(c)  each month when financial assistance was reduced or
a partial financial assistance payment was received beginning
with the month of January, 1997.

(3)  Months which do not count toward the 36 month
time limit are:

(a)  months where both parents were absent from the
home and dependent children were cared for by a specified
relative who elected to be excluded from the household unit;

(b)  months where the client received financial assistance
as a minor child and was not the head of a household or
married to the head of a household;

(c)  months during which the parent lived in Indian
country, as defined in Title 18, Section 1151, United States
Code 1999, or an Alaskan Native village, if the most reliable
data available with respect to the month, or a period including
the month, indicate that at least 50% of the adults living in
Indian country or in the village were not employed;

(d)  months when a parent resided in the home but were
excluded from the household assistance unit. A parent is
excluded when they receive SSI benefits;

(e)  the first diversion period in any 12 month period of
time is not counted toward the 36 month time limit. A second
and all subsequent diversion periods within 12 months will
count as one month toward the 36 month time limit. If a client
has already used 36 months of financial assistance, the client
is not eligible for diversion assistance unless the client meets
one of the extension criteria in R986-200-218 in addition to
all other eligibility criteria of diversion assistance; or

(f)  months when a parent client received transitional
assistance.

R986-200-218.  Exceptions to the Time Limit.
Exceptions to the time limit may be allowed for up to

20% of the average monthly number of families receiving
financial assistance from FEP and FEPTP during the previous
Federal fiscal year for the following reasons:

(1)  A hardship under Section 35A-3-306 is determined
to exist when a parent:

(a)  is determined to be medically unable to work.  The
client must provide proof of inability to work in one of the
following ways:

(i)  receipt of disability benefits from SSA;
(ii)  receipt of VA Disability benefits based on the parent

being 100% disabled;
(iii)  placement on the Division of Services to People

with Disabilities' waiting list. Being on the waiting list
indicates the person has met the criteria for a disability; or

(iv)  is currently receiving Temporary Total or
Permanent Total disability Workers' Compensation benefits;

(v)  a medical statement completed by a medical doctor,
a licensed Advanced Practice Registered Nurse, a licensed
Physician's Assistant, or a doctor of osteopathy, stating the
parent has a medical condition supported by medical
evidence, which prevents the parent from engaging in work
activities capable of generating income of at least $500 a
month. The statement must be completed by a professional
skilled in both the diagnosis and treatment of the condition; or

(vi)  a statement completed by a licensed clinical social
worker, licensed psychologist, licensed Mental Health
Therapist as defined in UCA Section 58-60-102, or
psychiatrist stating that the parent has been diagnosed with a
mental health condition that prevents the parent from

engaging in work activities capable of generating income of
at least $500 a month. Substance abuse is considered the
same as mental health condition;

(b)  is under age 19 through the month of their
nineteenth birthday;

(c)  is currently engaged in an approved full-time job
preparation, educational or training activity which the parent
was expected to complete within the 36 month time limit but
completion within the 36 months was not possible through no
fault of the parent. Additionally, if the parent has previously
received, beginning with the month of January 1997, 24
months of financial assistance while attending educational or
training activities, good cause for additional months must be
shown and approved;

(d)  was without fault and a delay in the delivery of
services provided by the Department occurred. The delay
must have had an adverse effect on the parent causing a
hardship and preventing the parent from obtaining
employment. An extension under this section cannot be
granted for more than the length of the delay;

(e)  moved to Utah after exhausting 36 months of
assistance in another state or states and the parent did not
receive supportive services in that state or states as required
under the provisions of PRWORA. To be eligible for an
extension under this section, the failure to receive supportive
services must have occurred through no fault of the parent
and must contribute to the parent's inability to work. An
extension under this section can never be for longer than the
delay in services;

(f)  completed an educational or training program at the
36th month and needs additional time to obtain employment;

(g)  is unable to work because the parent is required in
the home to meet the medical needs of a dependent.
Dependent for the purposes of this paragraph means a person
who the parent claims as a dependent on his or her income tax
filing. Proof, consisting of a medical statement from a health
care professional listed in subparagraph (1)(a)(v) or (vi) of
this section is required unless the dependent is on the Travis
C medicaid waiver program. The medical statement must
include all of the following:

(i)  the diagnosis of the dependent's condition,
(ii)  the recommended treatment needed or being

received for the condition,
(iii)  the length of time the parent will be required in the

home to care for the dependent, and
(iv)  whether the parent is required to be in the home

full-time or part-time; or
(h)  is currently receiving assistance under one of the

exceptions in this section and needs additional time to obtain
employment.  A client can only receive assistance for one
month under this subparagraph.  If the Department determines
that granting an exception under this subparagraph adversely
impacts its federally mandated participation rate requirements
or might otherwise jeopardize its funding, the one month
exception will not be granted or

(i)  is no longer employed due to a verified reduction in
force (layoff) and needs additional time to find work.
Participation in eligible activities is required for an exception
under this subparagraph. This exception is only available for
parents who were laid off on or after January 1, 2008.  This
exception will not be available after December 31, 2011.

(2)  Additional months of financial assistance may be
provided if the family includes an individual who has been
battered or subjected to extreme cruelty which is a barrier to
employment and the implementation of the time limit would
make it more difficult to escape the situation.  Battered or
subjected to extreme cruelty means:

(a)  physical acts which resulted in, or threatened to
result in, physical injury to the individual;
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(b)  sexual abuse;
(c)  sexual activity involving a dependent child;
(d)  threats of, or attempts at, physical or sexual abuse;
(e)  mental abuse which includes stalking and

harassment; or
(f)  neglect or deprivation of medical care.
(3)  An exception to the time limit can be granted for a

maximum of an additional 24 months if:
(a)  during the previous two months, the parent client

was employed for no less than 20 hours per week. The
employment can consist of self-employment if the parent's net
income from that self-employment is at or above minimum
wage; and

(b)  If, at the end of the 24-month extension, the parent
client qualifies for an extension under Sections (1) or (2) of
this rule, an additional extension can be granted under the
provisions of those sections.

(4)  All clients receiving an extension must continue to
participate, to the maximum extent possible, in an
employment plan. This includes cooperating with ORS in the
collection, establishment, and enforcement of child support
and the establishment of paternity, if necessary.

(5)  If a household filing unit contains more than one
parent, and one parent has received at least 36 months of
assistance as a parent, then the entire filing unit is ineligible
unless both parents meet one of the exceptions listed above.
Both parents need not meet the same exception.

(6)  A family in which the only parent or both parents
are ineligible aliens cannot be granted an extension under
Section (3) above or for any of the reasons in Subsections
(1)(c), (d), (e) or (f). This is because ineligible aliens are not
legally able to work and supportive services for work,
education and training purposes are inappropriate.

(7)  A client who is no longer eligible for financial
assistance may be eligible for other kinds of public assistance
including food stamps, Child Care Assistance and medical
coverage. The client must follow the appropriate application
process to determine eligibility for assistance from those other
programs.

(8)  Exceptions are subject to a review at least once
every six months.

R986-200-219.  Emergency Assistance (EA) for Needy
Families With Dependent Children.

(1)  EA is provided in an effort to prevent homelessness.
It is a payment which is limited to use for utilities and rent or
mortgage.

(2)  To be eligible for EA the family must meet all other
FEP requirements except:

(a)  the client need only meet the "gross income" test.
Gross income which is available to the client must be equal to
or less than 185% of the standard needs budget for the client's
filing unit; and

(b)  the client is not required to enter into an employment
plan or cooperate with ORS in obtaining support.

(3)  The client must be homeless, in danger of becoming
homeless or having the utilities at the home cut off due to a
crisis situation beyond the client's control. The client must
show that:

(a)  The family is facing eviction or foreclosure because
of past due rent or mortgage payments or unpaid utility bills
which result from the crisis;

(b)  A one-time EA payment will enable the family to
obtain or maintain housing or prevent the utility shut off
while they overcome the temporary crisis;

(c)  Assistance with one month's rent or mortgage
payment is enough to prevent the eviction, foreclosure or
termination of utilities;

(d)  The client has the ability to resolve past due

payments and pay future months' rent or mortgage payments
and utility bills after resolution of the crisis; and

(e)  The client has exhausted all other resources.
(4)  Emergency assistance is available for only 30

consecutive days during a year to any client or that client's
household. If, for example, a client receives an EA payment
of $450 for rent on April 1 and requests an additional EA
payment of $300 for utilities on or before April 30 of that
same year, the request for an EA payment for utilities will be
considered. If the request for an additional payment for
utilities is made after April 30, it cannot be considered for
payment.  The client will not be eligible for another EA
payment until April 1 of the following year.  A year is
defined as 365 days following the initial date of payment of
EA.

(5)  Payments will not exceed $450 per family for one
month's rent payment or $700 per family for one month's
mortgage payment, and $300 for one month's utilities
payment.

R986-200-220.  Mentors.
(1)  The Department will recruit and train volunteers to

serve as mentors for parent clients.  The Department may
elect to contract for the recruitment and training of the
volunteers.

(2)  A mentor may advocate on behalf of a parent client
and help a parent client:

(a)  develop life skills;
(b)  implement an employment plan; or
(c)  obtain services and support from:
(i)  the volunteer mentor;
(ii)  the Department; or
(iii)  civic organizations.

R986-200-230.  Assets Counted in Determining Eligibility.
(1)  All available assets, unless exempt, are counted in

determining eligibility.  An asset is available when the
applicant or client owns it and has the ability and the legal
right to sell it or dispose of it.  An item is never counted as
both income and an asset in the same month.

(2)  The value of an asset is determined by its equity
value.  Equity value is the current market value less any debts
still owing on the asset.  Current market value is the asset's
selling price on the open market as set by current standards of
appraisal.

(3)  Both real and personal property are considered
assets.  Real property is an item that is fixed, permanent, or
immovable.  This includes land, houses, buildings, mobile
homes and trailer homes.  Personal property is any item other
than real property.

(4)  If an asset is potentially available, but a legal
impediment to making it available exists, it is exempt until it
can be made available.  The applicant or client must take
appropriate steps to make the asset available unless:

(a)  Reasonable action would not be successful in
making the asset available; or

(b)  The probable cost of making the asset available
exceeds its value.

(5)  The value of countable real and personal property
cannot exceed $2,000.

(6)  If the household assets are below the limits on the
first day of the month the household is eligible for the
remainder of the month.

R986-200-231.  Assets That Are Not Counted (Exempt)
for Eligibility Purposes.

The following are not counted as an asset when
determining eligibility for financial assistance:

(1)  the home in which the family lives, and its contents,
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unless any single item of personal property has a value over
$1,000, then only that item is counted toward the $2,000
limit.  If the family owns more than one home, only the
primary residence is exempt and the equity value of the other
home is counted;

(2)  the value of the lot on which the home stands is
exempt if it does not exceed the average size of residential
lots for the community in which it is located.  The value of
the property in excess of an average size lot is counted if
marketable;

(3)  water rights attached to the home property are
exempt;

(4)  motorized vehicles;
(5)  with the exception of real property, the value of

income producing property necessary for employment;
(6)  the value of any reasonable assistance received for

post-secondary education;
(7)  bona fide loans, including reverse equity loans;
(8)  per capita payments or any asset purchased with per

capita payments made to tribal members by the Secretary of
the Interior or the tribe;

(9)  maintenance items essential to day-to-day living;
(10)  life estates;
(11)  an irrevocable trust where neither the corpus nor

income can be used for basic living expenses;
(12)  for refugees, as defined under R986-300-303(1),

assets that remain in the refugee's country of origin are not
counted;

(13)  one burial plot per member of the household.  A
burial plot is a burial space and any item related to
repositories used for the remains of the deceased.  This
includes caskets, concrete vaults, urns, crypts, grave markers,
etc.  If the individual owns a grave site, the value of which
includes opening and closing, the opening and closing is also
exempt;

(14)  a burial/funeral fund up to a maximum of $1,500
per member of the household;

(a)  The value of any irrevocable burial trust is
subtracted from the $1,500 burial/funeral fund exemption.  If
the irrevocable burial trust is valued at $1,500 or more, it
reduces the burial/funeral fund exemption to zero.

(b)  After deducting any irrevocable burial trust, if there
is still a balance in the burial/funeral fund exemption amount,
the remaining exemption is reduced by the cash value of any
burial contract, funeral plan, or funds set aside for burial up to
a maximum of $1,500.  Any amount over $1,500 is
considered an asset;

(15)  any interest which is accrued on an exempt burial
contract, funeral plan, or funds set aside for burial is exempt
as income or assets.  If an individual removes the principal or
interest and uses the money for a purpose other than the
individual's burial expenses, the amount withdrawn is
countable income; and

(16)  any other property exempt under federal law.

R986-200-232.  Considerations in Evaluating Real
Property.

(1)  Any nonexempt real property that an applicant or
client is making a bona fide effort to sell is exempt for a nine-
month period provided the applicant or client agrees to repay,
from the proceeds of the sale, the amount of financial and/or
child care assistance received.  Bona fide effort to sell means
placing the property up for sale at a price no greater than the
current market value.  Additionally, to qualify for this
exemption, the applicant or client must assign, to the state of
Utah, a lien against the real property under consideration.  If
the property is not sold during the period of time the client
was receiving financial and/or child care assistance or if the
client loses eligibility for any reason during the nine-month

period, the lien will not be released until repayment of all
financial and/or child care assistance is made.

(2)  Payments received on a sales contract for the sale of
an exempt home are not counted if the entire proceeds are
committed to replacement of the property sold within 30 days
of receipt and the purchase is completed within 90 days.  If
more than 90 days is needed to complete the actual purchase,
one 90-day extension may be granted.  Proceeds are defined
as all payments made on the principal of the contract.
Proceeds do not include interest earned on the principal
which is counted as income.

R986-200-233.  Considerations in Evaluating Household
Assets.

(1)  The assets of a disqualified household member are
counted.

(2)  The assets of a ward that are controlled by a legal
guardian are considered available to the ward.

(3)  The assets of an ineligible child are exempt.
(4)  When an ineligible alien is a parent, the assets of

that alien parent are counted in determining eligibility for
other family members.

(5)  Certain aliens who have been legally admitted to the
United States for permanent residence must have the income
and assets of their sponsors considered in determining
eligibility for financial assistance under applicable federal
authority in accordance with R986-200-243.

R986-200-234.  Income Counted in Determining
Eligibility.

(1)  The amount of financial assistance is based on the
household's monthly income and size.

(2)  Household income means the payment or receipt of
countable income from any source to any member counted in
the household assistance unit including:

(a)  children; and
(b)  people who are disqualified from being counted

because of a prior determination of fraud (IPV) or because
they are an ineligible alien.

(3)  The income of SSI recipients is not counted.
(4)  Countable income is gross income, whether earned

or unearned, less allowable exclusions listed in section R986-
200-239.

(5)  Money is not counted as income and an asset in the
same month.

(6)  If an individual has elected to have a voluntary
reduction or deduction taken from an entitlement to earned or
unearned income, the voluntary reduction or deduction is
counted as gross income.  Voluntary reductions include
insurance premiums, savings, and garnishments to pay an
owed obligation.

R986-200-235.  Unearned Income.
(1)  Unearned income is income received by an

individual for which the individual performs no service.
(2)  Countable unearned income includes:
(a)  pensions and annuities such as Railroad Retirement,

Social Security, VA, Civil Service;
(b)  disability benefits such as sick pay and workers'

compensation payments unless considered as earned income;
(c)  unemployment insurance, except, starting March 1,

2009 and continuing as long as it is authorized by Congress
and not counted for food stamps, the $25 supplemental
weekly Unemployment Compensation payment authorized by
the American Recovery and Reinvestment Act of 2009
(ARRA) will not be countable unearned income;

(d)  strike or union benefits;
(e)  VA allotment;
(f)  income from the GI Bill;
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(g)  assigned support retained in violation of statute is
counted when a request to do so has been generated by ORS;

(h)  payments received from trusts made for basic living
expenses;

(i)  payments of interest from stocks, bonds, savings,
loans, insurance, a sales contract, or mortgage.  This applies
even if the payments are from the sale of an exempt home.
Payments made for the down payment or principal are
counted as assets;

(j)  inheritances;
(k)  life insurance benefits;
(l)  payments from an insurance company or other source

for personal injury, interest, or destroyed, lost or stolen
property unless the money is used to replace that property;

(m)  cash contributions from any source including
family, a church or other charitable organization;

(n)  rental income if the rental property is managed by
another individual or company for the owner. Income from
rental property managed by someone in the household
assistance unit is considered earned income;

(o)  financial assistance payments received from another
state or the Department from another type of financial
assistance program including a diversion payment; and

(p)  payments from Job Corps and Americorps living
allowances.

(3)  Unearned income which is not counted (exempt):
(a)  cash gifts for special occasions which do not exceed

$30 per quarter for each person in the household assistance
unit. The gift can be divided equally among all members of
the household assistance unit;

(b)  bona fide loans, including reverse equity loans on an
exempt property. A bona fide loan means a loan which has
been contracted in good faith without fraud or deceit and
genuinely endorsed in writing for repayment;

(c)  the value of food stamps, food donated from any
source, and the value of vouchers issued under the Women
Infants and Children program;

(d)  any per capita payments made to individual tribal
members by either the secretary of interior or the tribe are
excluded. Income to tribal members derived from privately
owned land is not exempt;

(e)  any payments made to household members that are
declared exempt under federal law;

(f)  the value of governmental rent and housing
subsidies, federal relocation assistance, or EA issued by the
Department;

(g)  money from a trust fund to provide for or reimburse
the household for a specific item NOT related to basic living
expenses. This includes medical expenses and educational
expenses. Money from a trust fund to provide for or
reimburse a household member for basic living expenses is
counted;

(h)  travel and training allowances and reimbursements if
they are directly related to training, education, work, or
volunteer activities;

(i)  all unearned income in-kind. In-kind means
something, such as goods or commodities, other than money;

(j)  thirty dollars of the income received from rental
income unless greater expenses can be proven. Expenses in
excess of $30 can be allowed for:

(i)  taxes;
(ii)  attorney fees expended to make the rental income

available;
(iii)  upkeep and repair costs necessary to maintain the

current value of the property; and
(iv)  interest paid on a loan or mortgage made for upkeep

or repair. Payment on the principal of the loan or mortgage
cannot be excluded;

(k)  if meals are provided to a roomer/boarder, the value

of a one-person food stamp allotment for each
roomer/boarder;

(l)  payments for energy assistance including H.E.A.T
payments, assistance given by a supplier of home energy, and
in-kind assistance given by a private non-profit agency;

(m)  federal and state income tax refunds and earned
income tax credit payments;

(n)  payments made by the Department to reimburse the
client for education or work expenses, or a CC subsidy;

(o)  income of an SSI recipient. Neither the payment
from SSI nor any other income, including earned income, of
an SSI recipient is included;

(p)  payments from a person living in the household who
is not included in the household assistance unit, as defined in
R986-200-205, when the payment is intended and used for
that person's share of the living expenses;

(q)  educational assistance and college work study
except Veterans Education Assistance intended for family
members of the student, living stipends and money earned
from an assistantship program is counted as income; and

(r)  for a refugee, as defined in R986-300-303(1), any
grant or assistance, whether cash or in-kind, received directly
or indirectly under the Reception and Placement Programs of
Department of State or Department of Justice.

R986-200-236.  Earned Income.
(1)  All earned income is counted when it is received

even if it is an advance on wages, salaries or commissions.
(2)  Countable earned income includes:
(a)  wages, except Americorps*Vista living allowances

are not counted;
(b)  salaries;
(c)  commissions;
(d)  tips;
(e)  sick pay which is paid by the employer;
(f)  temporary disability insurance or temporary workers'

compensation payments which are employer funded and
made to an individual who remains employed during
recuperation from a temporary illness or injury pending the
employee's return to the job;

(g)  rental income only if managerial duties are
performed by the owner to receive the income. The number
of hours spent performing those duties is not a factor. If the
property is managed by someone other than the individual,
the income is counted as unearned income;

(h)  net income from self-employment less allowable
expenses, including income over a period of time for which
settlement is made at one given time. The periodic payment is
annualized prospectively. Examples include the sale of farm
crops, livestock, and poultry.  A client may deduct actual,
allowable expenses, or may opt to deduct 40% of the gross
income from self-employment to determine net income;

(i)  training incentive payments and work allowances;
and

(j)  earned income of dependent children.
(3)  Income that is not counted as earned income:
(a)  income for an SSI recipient;
(b)  reimbursements from an employer for any bona fide

work expense;
(c)  allowances from an employer for travel and training

if the allowance is directly related to the travel or training and
identifiable and separate from other countable income; or

(d)  Earned Income Tax Credit (EITC) payments.

R986-200-237.  Lump Sum Payments.
(1)  Lump sum payments are one-time windfalls or

retroactive payments of earned or unearned income.  Lump
sums include but are not limited to, inheritances, insurance
settlements, awards, winnings, gifts, and severance pay,
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including when a client cashes out vacation, holiday, and sick
pay.  They also include lump sum payments from Social
Security, VA, UI, Worker's Compensation, and other one-
time payments.  Payments from SSA that are paid out in
installments are not considered lump sum payments but as
income, even if paid less often than monthly.

(2)  The following lump sum payments are not counted
as income or assets:

(a)  any kind of lump sum payment of excluded earned
or unearned income.  If the income would have been
excluded, the lump sum payment is also excluded.  This
includes SSI payments and any EITC; and

(b)  insurance settlements for destroyed exempt property
when used to replace that property.

(3)  The net lump sum payment is counted as income for
the month it is received. Any amount remaining after the end
of that month is considered an asset.

(4)  The net lump sum is the portion of the lump sum that
is remaining after deducting:

(a)  legal fees expended in the effort to make the lump
sum available;

(b)  payments for past medical bills if the lump sum was
intended to cover those expenses; and

(c)  funeral or burial expenses, if the lump sum was
intended to cover funeral or burial expenses.

(5)  A lump sum paid to an SSI recipient is not counted
as income or an asset except for those recipients receiving
financial assistance from GA or WTE.

R986-200-238.  How to Calculate Income.
(1)  To determine if a client is eligible for, and the

amount of, a financial assistance payment, the Department
estimates the anticipated income, assets and household size
for each month in the certification period.

(2)  The methods used for estimating income are:
(a)  income averaging or annualizing which means using

a history of past income that is representative of future
income and averaging it to determine anticipated future
monthly income.  It may be necessary to evaluate the history
of past income for a full year or more; and

(b)  income anticipating which means using current facts
such as rate of pay and hourly wage to anticipate future
monthly income when no reliable history is available.

(3)  Monthly income is calculated by multiplying the
average weekly income by 4.3 weeks.  If a client is paid every
two weeks, the income for those two weeks is multiplied by
2.15 weeks to determine monthly income.

(4)  The Department's estimate of income, when based
on the best available information at the time it was made, will
be determined to be an accurate reflection of the client's
income.  If it is later determined the actual income was
different than the estimate, no adjustment will be made.  If the
client notifies the Department of a change in circumstances
affecting income, the estimated income can be adjusted
prospectively but not retrospectively.

R986-200-239.  How to Determine the Amount of the
Financial Assistance Payment.

(1)  Once the household's size and income have been
determined, the gross countable income must be less than or
equal to 185% of the Standard Needs Budget (SNB) for the
size of the household.  This is referred to as the "gross test".

(2)  If the gross countable income is less than or equal to
185% of the SNB, the following deductions are allowed:

(a)  a work expense allowance of $100 for each person in
the household unit who is employed;

(b)  fifty percent of the remaining earned income after
deducting the work expense allowance as provided in
paragraph (a) of this subsection, if the individual has received

a financial assistance payment from the Department for one
or more of the immediately preceding four months; and

(c)  after deducting the amounts in paragraphs (a) and (b)
of this subsection, if appropriate, the following deductions
can be made:

(i)  a dependent care deduction as described in
subsection (3) of this section; and

(ii)  child support paid by a household member if legally
owed to someone not included in the household.

(3)  The amount of the dependant care deduction is set
by the Department and based on the number of hours worked
by the parent and the age of the dependant needing care.  It
can only be deducted if the dependant care:

(a)  is paid for the care of a child or adult member of the
household assistance unit, or a child or adult who would be a
member of the household assistance unit except that this
person receives SSI.  An adult's need for care must be
verified by a doctor; and

(b)  is not subsidized, in whole or in part, by a CC
payment from the Department; and

(c)  is not paid to an individual who is in the household
assistance unit.

(4)  After deducting the amounts allowed under
paragraph (2) above, the resulting net income must be less
than 100% of SNB for size of the household assistance unit.
If the net income is equal to or greater than the SNB, the
household is not eligible.

(5)  If the net income is less than 100% of the SNB the
following amounts are deducted:

(a)  Fifty percent of earned countable income for all
employed household assistance unit members if the
household was not eligible for the 50% deduction under
paragraph (2)(b) above; and/or

(b)  All of the earned income of all children in the
household assistance unit, if not previously deducted, who
are:

(i)  in school or training full-time, or
(ii)  in part-time education or training if they are

employed less than 100 hours per month.  "Part-time
education or training" means enrolled for at least one-half the
number of hours or periods considered by the institution to be
customary to complete the course of study within the
minimum time period.  If no schedule is set by the school, the
course of study must be no less than an average of two class
periods or two hours per day, whichever is less.

(6)  The resulting net countable income is compared to
the full financial assistance payment for the household size.
If the net countable income is more than the financial
assistance payment, the household is not eligible.  If it is less,
the net countable income is deducted from the financial
assistance payment and the household is paid the difference.

(7)  The amount of the standard financial assistance
payment is set by the Department.  The current amount is in
the table that follows:

TABLE

Household Size               Payment Amount
         1                       $288
         2                       $399
         3                       $498
         4                       $583
         5                       $663
         6                       $731
         7                       $765
         8                       $801

Amounts for household sizes larger than 8 are available
at all Department offices.

R986-200-240.  Additional Payments Available Under
Certain Circumstances.
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(1)  Each parent eligible for financial assistance in the
FEP or FEPTP programs who takes part in at least one
enhanced participation activity may be eligible to receive $60
each month in addition to the standard financial assistance
payment.  Enhanced participation activities are limited to:

(a)  work experience sites of at least 20 hours a week and
other eligible activities that together total 30 hours per week;

(b)  full-time attendance in an education or employment
training program; or

(c)  employment of 20 hours or more a week and other
eligible activities that together total 30 hours per week.

(2)  An additional payment of $15 per month for a
pregnant woman in the third month prior to the expected
month of delivery.  Eligibility for the allowance begins in the
month the woman provides medical proof that she is in the
third month prior to the expected month of delivery.  The
pregnancy allowance ends at the end of the month the
pregnancy ends.

(3)  A limited number of funds are available to
individuals for work and training expenses.  The funds can
only be used to alleviate circumstances which impede the
individual's ability to begin or continue employment, job
search, training, or education.  The payment of these funds is
completely discretionary by the Department.  The individual
does not need to meet any eligibility requirements to request
or receive these funds.

(4)  Limited funds are available, up to a maximum of
$300, to pay for burial costs if the individual is not entitled to
a burial paid for by the county.

(5)  A Department Regional Director or designee may
approve assistance, as funding allows, for the emergency
needs of a non-resident who is transient, temporarily stranded
in Utah, and who does not intend to stay in Utah.

(6)  A limited number of funds are available for
enhanced payments to parents who are eligible for financial
assistance in the FEP program or who are eligible for TANF
non-FEP training under R986-200-245 and who participate in
the HS/GED Pilot Program.  The payment of these funds is
completely discretionary by the Department and may differ
from region to region.  The payments may continue until the
client completes the HS/GED Pilot Program even if the client
is no longer receiving FEP.

R986-200-241.  Income Eligibility Calculation for a
Specified Relative Who Wants to be Included in the
Assistance Payment.

(1)  The income calculation for a specified relative who
wants to be included in the financial assistance payment is as
follows:

(a)  All earned and unearned countable income is
counted, as determined by FEP rules, for the specified relative
and his or her spouse, less the following allowable
deductions:

(i)  one hundred dollars for each employed person in the
household.  This deduction is only allowed for the specified
relative and/or spouse and not anyone else in the household
even if working; and

(ii)  the child care expenses paid by the specified relative
and necessary for employment up to the maximum allowable
deduction as set by the Department.

(2)  The household size is determined by counting the
specified relative, his or her spouse if living in the home, and
their dependent children living in the home who are not in the
household assistance unit.

(3)  If the income less deductions exceeds 100% of the
SNB for a household of that size, the specified relative cannot
be included in the financial assistance payment.  If the income
is less than 100% of the SNB, the total household income is
divided by the household size calculated under subsection (2)

of this section.  This amount is deemed available to the
specified relative as countable unearned income.  If that
amount is less than the maximum financial assistance
payment for the household assistance unit size, the specified
relative may be included in the financial assistance payment.

R986-200-242.  Income Calculation for a Minor Parent
Living with His or Her Parent or Stepparent.

(1)  All earned and unearned countable income of all
parents, including stepparents living in the home, is counted
when determining the eligibility of a minor parent residing in
the home of the parent(s).

(2)  From that income, the following deductions are
allowed:

(a)  one hundred dollars from income earned by each
parent or stepparent living in the home, and

(b)  an amount equal to 100% of the SNB for a group
with the following members:

(i)  the parents or stepparents living in the home;
(ii)  any other person in the home who is not included in

the financial assistance payment of the minor parent and who
is a dependent of the parents or stepparents;

(c)  amounts paid by the parents or stepparents living in
the home to individuals not living at home but who could be
claimed as dependents for Federal income tax purposes; and

(d)  alimony and child support paid to someone outside
the home by the parents or stepparents living in the home.

(3)  The resulting amount is counted as unearned income
to the minor parent.

(4)  If a minor parent lives in a household already
receiving financial assistance, the child of the minor parent is
included in the larger household assistance unit.

R986-200-243.  Counting the Income of Sponsors of
Eligible Aliens.

(1)  Certain aliens who have been legally admitted into
the United States for permanent residence must have a
portion of the earned and unearned countable income of their
sponsors counted as unearned income in determining
eligibility and financial assistance payment amounts for the
alien.

(2)  The following aliens are not subject to having the
income of their sponsor counted:

(a)  paroled or admitted into the United States as a
refugee or asylee;

(b)  granted political asylum;
(c)  admitted as a Cuban or Haitian entrant;
(d)  other conditional or paroled entrants;
(e)  not sponsored or who have sponsors that are

organizations or institutions;
(f)  sponsored by persons who receive public assistance

or SSI;
(g)  permanent resident aliens who were admitted as

refugees and have been in the United States for eight months
or less.

(3)  Except as provided in subsection (7) of this section,
the income of the sponsor of an alien who applies for
financial assistance after April 1, 1983 and who has been
legally admitted into the United States for permanent
residence must be counted for five years after the entry date
into the United States.  The entry date is the date the alien
was admitted for permanent residence.  The time spent, if
any, in the United States other than as a permanent resident is
not considered as part of the five year period.

(4)  The amount of income deemed available for the
alien is calculated by:

(a)  deducting 20% from the total earned income of the
sponsor and the sponsor's spouse up to a maximum of $175
per month; then,
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(b)  adding to that figure all of the monthly unearned
countable income of the sponsor and the sponsor's spouse;
then the following deductions are allowed:

(i)  an amount equal to 100% of the SNB amount for the
number of people living in the sponsor's household who are or
could be claimed as dependents under federal income tax
policy; then,

(ii)  actual payments made to people not living in the
sponsor's household whom the sponsor claims or could claim
as dependents under federal income tax policy; then,

(iii)  actual payments of alimony and/or child support the
sponsor makes to individuals not living in the sponsor's
household.

(c)  The remaining amount is counted as unearned
income against the alien whether or not the income is actually
made available to the alien.

(5)  Actual payments by the sponsor to aliens will be
counted as income only to the extent that the payment amount
exceeds the amount of the sponsor's income already
determined as countable.

(6)  A sponsor can be held liable for an overpayment
made to a sponsored alien if the sponsor was responsible for,
or signed the documents which contained, the misinformation
that resulted in the overpayment.  The sponsor is not held
liable for an overpayment if the alien fails to give accurate
information to the Department or the sponsor is deceased, in
prison, or can prove the request for information was
incomplete or vague.

(7) In the case where the alien entered the United States
after December 19, 1997, the sponsor's income does not count
if:

(a) the alien becomes a United States citizen through
naturalization;

(b) the alien has worked 40 qualifying quarters as
determined by Social Security Administration; or

(c) the alien or the sponsor dies.

R986-200-244.  TANF Needy Family (TNF).
(1)  TNF is not a program but describes a population that

can be served using TANF Surplus Funds.
(2)  Eligible families must have a dependent child under

the age of 18 residing in the home, and the total household
income must not exceed 300% of the Federal poverty level.
Income is determined as gross income without allowance for
disregards.

(3)  Services available vary throughout the state.
Information on what is available in each region is available at
each Employment Center.  The Department may elect to
contract out services.

(4)  If TANF funded payments are made for basic needs
such as housing, food, clothing, shelter, or utilities, each
month a payment is received under TNF, counts as one month
of assistance toward the 36 month lifetime limit.  Basic needs
also include transportation and child care if all adults in the
household are unemployed and will count toward the 36
month lifetime limit.

(5)  If a member of the household has used all 36 months
of FEP assistance the household is not eligible for basic needs
assistance under TNF but may be eligible for other TANF
funded services.

(6)  Assets are not counted when determining eligibility
for TNF services.

R986-200-245.  TANF Non-FEP Training (TNT).
(1)  TNT is to provide skills and training to parents to

help them become suitably employed and self-sufficient.
(2)  The client must be unable to achieve self-sufficiency

without training.
(3)  Eligible families must have a dependent child under

the age of 18 residing in the home and the total household
income must not exceed 200% of the Federal poverty level.
If the only dependent child is 18 and expected to graduate
from High School before their 19th birthday the family is
eligible up through the month of graduation.  Income is
counted and calculated the same as for WIA as found in rule
R986-600.

(4)  Assets are not counted when determining eligibility
for TNT services.

(5)  The client must show need and appropriateness of
training.

(6)  The client must negotiate an employment plan with
the Department and participate to the maximum extent
possible.

(7)  The Department will not pay for supportive services
such as child care, transportation or living expenses under
TNT.  The Department can pay for books, tools, work clothes
and other needs associated with training.

R986-200-246.  Transitional Cash Assistance.
(1)  Transitional Cash Assistance, (TCA) is offered to

help FEP and FEPTP customers stabilize employment and
reduce recidivism.

(2)  To be eligible for TCA a client must;
(a)  have been eligible for and have received FEP or

FEPTP during the month immediately preceding the month
during which TCA is requested or granted.  The FEP or
FEPTP assistance must have been terminated due to earned or
unearned income and not for nonparticipation under R986-
200-212.  If the immediately preceding month was during a
diversion period, or the client has a reduction or termination
pending due to non participation as provided in R986-200-
212, the client is not eligible for TCA, and

(b)  be employed an average of 30 hours per week for
FEP households.  The parents in a FEPTP household cannot
combine hours for TCA.  Each parent must be employed 30
hours per week.

(3)  TCA is only available if the customer verifies
employment averaging the minimum required in
subparagraph (2)(b) of this section.

(4)  TCA is available for a maximum of three months.
(a)  The assistance payment for the first two months of

TCA is based on household size. All household income,
earned and unearned, is disregarded.

(b)  Payment for the third month is one half of the
payment available in (4)(a) of this section.

(5)  If initial verification is provided and a client is paid
one month of TCA but the client is unable to provide
documentation to support that initial verification, no further
payments will be made under TCA but the one month
payment will not result in an overpayment.

(6)  A client can only receive TCA once in any 24 month
period.  This time limit applies regardless of how many
months of TCA a client received.

(7)  TCA does not count toward the 36 month time limit
found in R986-200-217.

R986-200-247.  Utah Back to Work Pilot Program (BWP).
(1)  BWP is a voluntary program providing short term

subsidized employment for a maximum of three months to an
eligible unemployment insurance (UI) claimant.  To be
eligible, a UI claimant must:

(a)  be currently receiving UI benefits and have received
at least one week of paid UI benefit.  The waiting week is not
considered a "paid" benefit for the purposes of this section;

(b)  be legally eligible to work in the U.S. and be a U.S.
citizen or meet the alienage requirements of R986-200-203;

(c)  have at least 10 weeks of regular UI benefits
remaining on his or her claim.  The 10 weeks do not include
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Extended Benefits under 35A-4-402 or Emergency
Unemployment Compensation (EUC) benefits as defined by
the UI division;

(d)  be the parent of at least one minor dependent child
and be contributing to the financial support of that child or
children;

(e)  have UI base period wages of not more than $7,800
in any quarter of the base period;

(f)  have not worked for the employer where the claimant
is to be hired under this program more than 40 hours in the 60
days immediately preceding the date of hire under the BWP
program; and

(g)  have not previously participated in the BWP or
BWY program.

(2)  The Utah Back to Work Youth Program (BWY)
provides short term subsidized employment for a maximum
of three months to unemployed youth 18-24 years of age.
BWY youth must be legally eligible to work in the U.S. and
be unemployed but do not need to be receiving or eligible to
receive UI benefits.  BWY youth do not need to be a parent
but must meet the requirement of subsection (1)(f) and have
not participated in the BWP or BWY program before.

(3)  An employer eligible for a subsidy under this section
is an employer that:

(a)  is registered with the Department's UI division as an
active employer in "good standing".  For the purposes of this
section, "good standing" means the employer has no
delinquent UI contributions or reports;

(b)  is a "qualified employer" under the "Hiring
Incentives to Restore Employment Act" of 2010 which
"means any employer other than the United States, any State,
or any political subdivision" or instrumentality thereof.  A
public institution of higher education is considered a
"qualified employer" for purposes of this section.  The
employer cannot be a Temporary Help Company as defined
in R994-202-102 or a Professional Employer Organization as
defined in R994-202-106;

(c)  pays a wage of at least $9 per hour.  Commission
only jobs may qualify if the employer guarantees $9 per hour
or more;

(d)  has not displaced or partially displaced existing
workers by participating in this program;

(e)  has at least one other employee;
(f)  will provide the claimant with at least 35 hours work

per week; and
(g)  does not hire the claimant for temporary or seasonal

work.
(4)  Once it has been verified that a claimant has been

hired, a qualified employer will be paid a $500 subsidy and
an additional $1,500 subsidy at the conclusion of the third
month of employment provided the required DWS invoices
have been provided.

(5)  BWP and BWY will continue for as long as funding
is available.

R986-200-250.  Basic Education Training Provider.
(1)  Basic education funds can only be provided to

training providers approved by the Department.
(2)  This section applies to basic education providers

receiving funds from the Department including WIA funds
under R986-600.

R986-200-251.  Types of Basic Education Training
Providers and Approval Requirements.

(1)  Public schools governed by the Utah State Office of
Education (USOE) must complete and submit Application
"A" to the Department.

(2)  Individuals offering youth tutoring personally, and
not as an employee of another business or school, must be

over 18 years of age, submit Application "B" and provide all
of the following;

(a)  a birth certificate,
(b)  a current BCI background check results for Utah,

from the Utah Department of Public Safety, paid for by the
individual.  The BCI report cannot contain:

(i)  any matters involving an alleged sexual offense;
(ii)  any matters involving an alleged felony or class A

misdemeanor drug offense; or
(iii)  any matters involving an alleged offense against the

person under Utah State Code Title 76 Chapter 5, Offenses
Against the Person.

(c)  a resume with tutoring-related work history or
subject matter knowledge,

(d)  three letters of recommendation addressing
suitability as a tutor, and

(e)  an approved grievance procedure for clients to use in
making complaints.

(3)  All other providers must submit Application "C"
and;

(a)  have been in business in Utah for at least one year;
(b)  meet all state and local licensing requirements;
(c)  have a satisfactory record with the Better Business

Bureau;
(d)  submit evidence of financial stability prepared by a

certified public accountant (CPA) using generally accepted
accounting principles.  The evidence must include at least one
of the following:

(i)  balance sheet, income statement and a statement of
changes in financial position;

(ii)  copy of the most recent annual business audit; or
(iii)  copies of each owner's most recent personal income

tax return.
(e)  submit a current Utah Business License showing at

least one year in business, and
(f)  submit an approved grievance procedure for clients

to use in making complaints.
(g)  ESL training providers must also submit

documentation of registration as a Postsecondary Proprietary
School with the Utah Division of Consumer Protection or
show an exemption from such registration.

(h)  Providers offering high school credit must also
provide documentation of accreditation through Utah State
Office of Education and Northwest Association of Accredited
Schools.

(4)  Training providers submitting Application "B" or
"C" must provide the following information for each training
program for which the provider is seeking approval:

(a)  program completion rates for all individuals
enrolled;

(b)  the type of certification students completing the
program will obtain;

(c)  the percentage rate of certification attained by
program graduates; and

(d)  program costs including tuition, fees and refund
policy.

(5)  A training provider approved under R986-600-652
can be approved for its basic education curriculum upon
submission and approval of the information required in
subsection (4) of this section.  However, public schools
governed by Title IV of the Higher Education Act of 1965
(20 USCA 1070 et seq.) or the Utah State Office of Education
(USOE) approved as providers under R986-600-652 do not
need to submit the information required in subsection (4) of
this section.

R986-200-252.  Renewal and Revocation of Approval for
Training Providers.

(1)  Once a provider has been approved, the Department
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will establish a review date for that provider and notify the
provider of the review date.  The Department will determine
at the time of the review if the provider is still eligible for
approved provider status and notify the provider of that
determination.  At the time of review, the provider is required
to provide any and all information requested by the
Department which the Department has determined is
necessary to allow the provider to continue to be an approved
provider.  This may include completing necessary forms,
providing documentation and verification, and returning the
Department's telephone calls.  The requests for information
must be completed within the time frame specified by the
Department.  If the Department determines as a result of the
review that the provider is no longer eligible for approved
provider status, the provider will be removed from the
approved provider list.

(2)  Providers must retain participant program records
for three years from the date the participant completes the
program.

(3)  A provider who is not on the Department's approved
provider list is not eligible for receipt of Department funds.  A
provider will be removed from the eligible provider list if the
provider:

(a)  does not meet the performance levels established by
the Department including providing training services in a
professional and timely manner;

(b)  has committed fraud or violated applicable state or
federal law, rule, or regulation;

(c)  intentionally supplies inaccurate student or program
performance information;

(d)  fails to complete the review process; or
(e)  has lost approval, accreditation, licensing, or

certification from any of the following:
(i)  Utah Division of Consumer Protection,
(ii)  USOE,
(iii)  Northwest Association of Accredited Schools, or
(iv)  any other required approval, accrediting, licensing,

or certification body.
(4)  Some providers who have been removed from the

eligible provider list may be eligible to be placed back on the
list as follows:

(a)  a provider who was removed for failure to meet
performance levels may reapply for approval if the provider
can prove it can meet performance levels;

(b)  there is a lifetime ban for a provider who has
committed fraud as a provider;

(c)  providers removed for other violations of state or
federal law will be suspended:

(i)  until the provider can prove it is no longer in
violation of the law for minor violations;

(ii)  for a period of two years for serious violations or
supplying inaccurate student or program performance
information; or

(iii)  for the lifetime of the provider for egregious
violations.  The seriousness of the violation will be
determined by the Department.

R986-200-253.  Training Provider's Right to Appeal a
Denial or Revocation of Approval.

(1)  Training providers will be notified in writing of a
decision to deny an application for approval as a basic
education training provider or a decision to revoke prior
approval.  The notice will inform the provider of its right to
file a written appeal, where the appeal should be sent, and the
deadline for filing an appeal.

(2)  A hearing on the appeal will be held by the
Department's Appeals Unit following the procedure in R986-
100.

KEY:  family employment program
July 1, 2010 35A-3-301 et seq.
Notice of Continuation September 14, 2005
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R986.  Workforce Services, Employment Development.
R986-900.  Food Stamps.
R986-900-901.  Authority for Food Stamps and Applicable
Rules.

(1)  Food stamps provide assistance to eligible
individuals in accordance with the requirements found in: The
Food Stamp Act of 1977 as amended (7 USC 2011 et seq); 7
CFR 271 through 7 CFR 283; and PRWORA and its
amendments.  The complete text of all applicable federal laws
and regulations can be found at the United States Department
of Agriculture web site at: http://www.fns.usda.gov/fsp/.
Federal regulations are also available at most public libraries,
o n  t h e  I n t e r n e t  a t :
http://access.gpo.gov/nara/cfr/waisidx_00/7cfrv4_00.html, at
the Department of Workforce Services, Division of
Employment Development, Appeals Division 2nd Floor, 140
E 300 S, Salt Lake City UT, 84145; or at the Division of
Administrative Rules, 4120 State Office Building, Salt Lake
City UT, 84114.  The state maintains a policy manual
describing the benefits and eligibility requirements for receipt
of food stamps.  The policy manual is available on the
Department's Internet web site.  The provisions of 7 CFR 271
through 7 CFR 283 (2000) are incorporated herein by
reference.

(2)  The provisions of R986-100 apply to food stamps
except where specifically noted otherwise.

R986-900-902.  Options and Waivers.
The Department administers the Food Stamp Program in

compliance with federal law with the following exceptions or
clarifications:

(1)  The following options not otherwise found in R986-
100 have been adopted by the Department where allowed by
the applicable federal law or regulation:

(a)  The Department has opted to hold hearings at the
state level and not at the local level.

(b)  The Department does not offer a workfare program
for ABAWDs (Able Bodied Adults Without Dependents).

(c)  An applicant is required to apply at the local office
which serves the area in which they reside.

(d)  The Department has opted to use the Simplified
Standard Utility Allowance found in 7 USC 2014(e)(7)(C)(iii)
as amended by 2002 H.R. 2646 known as Section 4104 of the
Farm Bill.  The Department has a mandatory standard utility
allowance.  This means the customer is eligible for an
appropriate utility allowance at the time of application and
eligibility for the appropriate allowance is re-determined at
recertification or if the household moves to a different place
of residence.  The customer does not have the choice of using
"actual" utility expenses.  The Department has three utility
standards that are updated annually and are available upon
request.  This Farm Bill option allows households in
subsidized housing and households in shared living
arrangements to receive the full appropriate utility allowance.

(e)  The Department does not use photo ID cards. ID
cards are available upon request to homeless, disabled, and
elderly clients so that the client is able to use food stamp
benefits at a participating restaurant.

(f)  The state has opted to provide food stamp benefits
through the use of an electronic benefit transfer system
known as the Horizon Card.

(g)  The Department counts diversion payments in the
food stamp allotment calculation.

(h)  The Department has opted to exempt individuals
from mandatory participation in Food Stamp Employment
and Training activities in counties that have been designated
as Labor Surplus Areas by the Department of Labor.  These
counties change each year based on Department of Labor
statistics and a list of counties is available from the

Department.  They are the same counties as referenced in
subsection (2)(a) below.

(i)  The Department has opted to use Utah's TANF
vehicle allowance rules in conjunction with the Food Stamp
Program vehicle allowance regulations at 7 CFR 273.8, as
authorized by Pub. L. No. 106-387 of the Agriculture
Appropriations Act 2001, Food Stamp Act of 1977, 7 USC
2014.

(j)  The Department has opted to count all of an
ineligible alien's resources and all but a pro rata share of the
ineligible alien's income and deductible expenses as provided
in 7 CFR 273.11(c)(3)(ii)(A).

(k)  A client may waive his or her right to an
administrative disqualification hearing.

(l)  A client may deduct actual, allowable expenses from
self employment, or may opt to deduct 40% of the gross
income from self employment to determine net income.

(m)  The Department has opted to align food stamps
with FEP in determining how to count educational assistance
income.  That income is counted for food stamps as provided
in R986-200-235(3)(q).

(n)  The Department has opted to do simplified reporting
as provided in 7 CFR 273.12(a)(1)(vii).

(o)  The Department has opted to operate a Mini
Simplified Food Stamp Program under 7 CFR 273.25.  Under
this option, a client receiving food stamps and FEP or FEPTP,
must participate as required in R986-200-210.  A client found
ineligible due to non-compliance under R986-200-212 will
also be subject to the food stamp sanctions found in 7CFR
273.7(f)(2) unless the client meets an exemption under food
stamp regulations.

(p)  Effective July 1, 2010, the Department will count
the full income of an ineligible alien household member for
both the gross and net income tests and for determining the
level of benefits.  The deductible expenses of the ineligible
alien household member will no longer be prorated and the
full value of all assets will continue to be counted.  This also
applies to ineligible aliens who are unable or unwilling to
provide documentation of their alien status.  This does not
apply to the following ineligible aliens:

(i)  An alien who is lawfully admitted as a permanent
resident.

(ii)  An alien who is granted asylum under Section 208
of the INA.

(iii)  An alien who is admitted as a refugee under Section
207 of the INA.

(iv)  An alien who is paroled in accordance with Section
212(d)(5) of the INA.

(v)  An alien whose deportation or removal has been
withheld in accordance with Section 243 of the INA.

(vi)  An alien who is aged, blind or disabled and is
admitted for temporary or permanent residency under Section
245A(b)(1) of the INA.

(vi)  An alien who is a special agricultural worker
admitted for temporary residence under Section 210 (a) of the
INA.

For an ineligible alien listed in this subparagraphs (i)
through (vi), a prorated share of the ineligible alien's income
and expenses will be counted for purposes of applying the
gross and net income tests and to determine the level of
benefits. The full amount of the ineligible alien's assets will
count.

(2)  The Department has been granted the following
applicable waivers from the Food and Nutrition Service:

(a)  Certain Utah counties have been granted a waiver
which exempts ABAWDs from the work requirements of
Section 824 of PRWORA.  The counties granted this waiver
change each year based on Department of Labor statistics.  A
list of counties granted this waiver is available from the
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Department.
(b)  The Department requires that a household need only

report changes in earned income if there is a change in source,
the hourly rate or salary, or if there is a change in full-time or
part-time status.  A client is required to report any change in
unearned income over $25 or a change in the source of
unearned income.

(c)  The Department uses a combined Notice of
Expiration and Shortened Recertification Form.  Notice of
Expiration is required in 7 CFR 273.14(b)(1)(i).  The
Recertification Form is found under 7 CFR 273.14(b)(2)(i).

(d)  The Department conducts the Family Nutrition
Education Program for individuals even if they are otherwise
ineligible for food stamps.

(e)  The Department may deduct overpayments that
resulted from an IPV from a household's monthly entitlement.

(f)  If the application was received before the 15th of the
month and the client has earned income, the certification
period can be no longer than six months.  The initial
certification period may be as long as seven months if the
application was received after the 15th of the month.

(g)  A household which had its food stamps terminated
can be reinstated during the calendar month following the
month assistance was terminated without completing a new
application if the reason for the termination is fully resolved.
The reason for the termination does not matter.  Assistance
will be prorated to the date on which the client reported that
the disqualifying condition was resolved if verification is
received within ten days of the report.  Assistance is
reinstated for the remaining months of the certification period
and the certification period must not be changed.

(h)  If the Department is unable to obtain proper
documentary evidence from an employer, the Department
may use Utah quarterly wage data as the primary verification
of income when calculating overpayments.

(i)  The Department will hold disqualification hearings
by telephone.

(j)  All initial interviews, and recertification interviews
for households certified for 12 months or less, will have their
initial or recertification interviews conducted by telephone,
rather than in person, unless the household requests an in-
person interview or the Department determines that an in-
person interview is necessary to resolve issues that would be
better facilitated face-to-face.

(k)  The federal regulation that requires all interviews be
scheduled for a specific date and time is waved for initial
telephone interviews.  This allows clients to call anytime
Monday through Thursday from 7 am to 5:30 p.m. to
complete the required initial interview.

(l)  To meet the student work exemption. a student
enrolled in post-secondary education half-time or more must
work an average of 20 hours per week.  The work hours must
be averaged over the 30 days immediately prior to the date of
application or recertification.

KEY:  food stamps, public assistance
July 1, 2010 35A-3-103
Notice of Continuation September 14, 2005
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