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R68. Agriculture and Food, Plant Industry.
R68-4. Standardization, Marketing, and Phytosanitary
Inspection of Fresh Fruits, Vegetables, and Other Plant and
Plant Products.
R68-4-1. Authority.

Promulgated under authority of Section 4-2-2 and 4-2-

2(1)(h).

R68-4-2. Standards and Grades.

The Commissioner of Agriculture and Food has adopted
the standards and grades established by the Food Safety and
Quality Service, United States Department of Agriculture, for
fresh fruits and vegetables. In the case of apricots for
processing, no federal standards have been established,
therefore, Utah standards have been developed for that
commodity. Phytosanitary inspection shall be in accordance
with federal standards as well as those of the importing country
or state. All other grading of fresh fruit and vegetables in Utah
shall be according to official federal grade standards.

(A) Containers.

(1) The term "container" is defined as any commercial
type of package, open or closed, such as barrel, box, basket,
carton, crate, lug, sack, or any other receptacle.

(2) "Clean containers" are defined as those containers
which are free from dirt, filth, or product residues and are found
acceptable to the Utah Department of Agriculture and Food.
Such containers shall be of good substantial construction and be
in good condition.

(3) "Closed container" means any container which is
covered by any material in the form of a lid, cover, or wrapping
of any kind.

(B) Packaging and Labeling.

(1) Alllots of fresh fruits and vegetables packed for sale,
offered for sale, transported for sale or sold in Utah, shall be
packaged in clean containers, either open or closed.

(2) All closed containers are to be of good substantial
construction, good commercial type and marked to comply in
every way with all marketing requirements of the State of Utah,
and are in no way to conflict with requirements of the U.S.
Food, Drug and Cosmetic Act.

(3) The name and address of the grower, packer, or shipper
shall be plainly labeled on all closed containers of fresh fruits
and vegetables offered for sale. It shall be unlawful to offer
produce for sale in closed containers which are labeled with the
brand of another grower, packer or shipper, without permission
from such grower, packer, or shipper. Such closed containers
shall also be plainly marked on the outside with the name of the
product and with terms of either net weight, numerical count, or
minimum diameter. Minimum height of numbers and letters for
all labeling on packages of ten pounds or more shall be 3/8".

(4) The above labeling requirements shall not apply to
fresh fruits and vegetables to be used for processing purposes or
for repackaging.

(5) In addition to the above requirements, bags of certified
seed potatoes must be officially sealed and tagged with the seal
and tag of the certifying agency at point of origin.

(C) Deceptive Pack.

(1) Itshall be unlawful to offer for sale in Utah a deceptive
pack of fruits or vegetables or to mislabel any package of fruits
or vegetables packed for sale or offered for sale.

(2) "Deceptive Pack" shall mean any container of fruits or
vegetables which has in the outer layer or any exposed surface,
fruits or vegetables which are so superior in quality, size or
condition to those in the interior of the container, or the
unexposed portion, as to noticeably misrepresent the entire
contents; provided that facing which is not in violation of the
foregoing is not regarded as deceptive. Such pack is deceptive
if the outer or exposed surface is composed of products whose
size is not an accurate representation of the variation of size of

the products in the entire container.

(D) Grade Designation.

All fresh fruits and vegetables offered for sale in Utah in
closed or open containers of any kind, or on display tables, or
shelves, where a federal or state grade is designated on the
container or on a sign accompanying produce on display, must
conform to the grade so designated. If a lot of fruit or
vegetables does not meet the above requirements, sale of such
lot shall be stopped until the lot is brought into compliance.

R68-4-3. Prohibited Sale.

It shall be unlawful to sell or offer for sale in Utah any
fruits or vegetables in bulk or in containers which contain more
than ten percent by count or weight of plant pest injury or
serious defects of a progressive nature which has penetrated or
damaged the edible portions, including not more than five
percent of fruit with worm holes.

R68-4-4. Authority to Issue Certificates.

No person, firm, corporation, or association is permitted to
issue, classify or sign certificates covering the grade of farm
products when such farm products have been officially
standardized, except as provided by law and only by a person
properly qualified, licensed, and designated as a state
agricultural inspector by the Utah Department of Agriculture
and Food and approved and licensed by the federal supervisor.

R68-4-5. Duty of Inspector.

When an agricultural inspector finds any lot of fruits or
vegetables being offered for sale which fails to meet the
requirements of the regulations herein, it shall be his duty to
serve notice on the owner or person who has possession thereof,
that the provisions of these regulations have been violated and
that the produce in question cannot be marketed or sold unless
officially released by said inspector.

R68-4-6. Inspection Notes and Certificates.

(A) Only financially-interested persons are entitled to
information from the inspectors' notes unless applicant directs
the inspector to give this information to prospective buyers.
This information can be obtained by others only by court order
through subpoena.

(B) All certificates issued by authorized agents of the U.S.
Department of Agriculture (Federal-State Inspection Service)
shall be received in all federal courts as prima facie evidence of
the truth contained therein.

(C) General quantitative terms.

(1) Averages cannot always be accurately obtained. In
such cases the following general terms may be used with the
meanings given.

(a) Few means 10 percent or less.

(b) Some means 11 to 25 percent.

(c) Many means 26 to 45 percent.

(d) Approx. half means 46 to 54 percent.

(e) Most-Mostly means 55 to 89 percent.

(f) Generally means 90 percent or more (see paragraph
447).
(g) Practically all means 95 percent or more.

(h) Occasionally means 5 percent or less (Used only in
reference to container; see Paragraph 446).

R68-4-7. Utah Standards for Apricots for Canning or
Freezing (There are no Federal Standards for processing
apricots).

(A) Utah No. 1 shall consist of apricots which are well
formed, firm ripe, (but not hard or overripe), well colored, free
from decay, mold, worms and worm holes and from damage
caused by dirt, growth crack, limb rubs, sun cracks, scald, hail,
bird pecks, scale, disease, insects, mechanical factors, or by
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other means (See minimum size).

(B) Utah No. 2 shall consist of apricots which are ripe (but
not overripe and soft, or hard or shriveled), fairly well colored,
not badly misshapen, free from decay, mold, worms, worm
holes and from serious damage by any cause.

(C) Culls shall mean apricots which do not meet the
requirements of Utah No. 2 or are affected by blight, scale, scale
insects, larvae, or other worm damage, serious bruises and
decay.

(D) Minimum size refers to the greatest diameter,
measured through the center of the apricot at right angles to a
line running from the stem to the blossom ends. Minimum sizes
for Utah No. 1 and Utah No. 2 grades may be fixed by
agreement between buyer and seller.

(E) Definitions of terms used in these grades:

(1) "Ripe" shall mean the state of maturity wherein the
apricots are ready for immediate processing or consumption.

(2) "Firm" shall mean that the apricots are fairly solid and
yield slightly to moderate pressure.

(3) "Well colored" shall mean that the apricots show at
least 90 percent good over-all deep yellow or orange color
characteristic of ripe fruit.

(4) "Fairly well colored" shall mean that the apricots show
at least two-thirds of the over-all surface with a good shade of
orange or deep yellow color characteristic of ripening apricots.

(5) "Well formed" shall mean the shape characteristic of
the variety and shall not be extremely flat or otherwise
misshapen.

(6) "Damage" shall mean any injuries or defects which
materially affect the appearance or the processing quality of the
apricots or cause waste of more than five percent (by weight) of
the flesh in excess of that which occurs if the apricots were not
defective, or cause waste to the extent that the fruit, after
trimming, will not yield two reasonably well shaped halves.

(7) "Serious damage" shall mean any injuries or defects
which seriously affect the appearance or processing quality or
cause a waste of more than ten percent (by weight) of the flesh
in excess of that which would occur if the apricots were not
defective.

(F) Tolerances.

(1) It is contemplated, in the application of above given
standards, that in most instances sellers will not sort their
apricots into separate lots of Utah No. 1 and Utah No. 2 grades
before delivery to the buyer, and that the buyer will pay on the
basis of the percentage of each grade in the sellers' lot as
described by inspection. In such cases, no tolerance is needed.
Should the contract between buyer and seller call for delivery of
lots containing only Utah No. 1 and Utah No. 2, then, unless
otherwise specified, a ten percent tolerance shall be allowed for
apricots which fail to meet requirements of the grade on which
the contract is based, with an additional ten percent tolerance
allowed for apricots which fail to meet the minimum size
specified in the contract. Lots of apricots which contain in
excess of five percent wormy fruit must be reconditioned by the
grower to be acceptable for processing purposes.

R68-4-8.
Potatoes.

(A) Requirements and standards for the certification and
grading of seed potatoes are established and regulated by the
Utah Crop Improvement Association, Utah Agricultural
Experiment Station, Logan, Utah, 84322-4820.

(B) Copies of seed certification requirements and
standards can be obtained from the Utah Crop Improvement
Association, Logan, Utah.

Certification and Grade Standards for Seed

R68-4-9. Controlled Atmosphere (CA) Apples.
(A) Licensing.
(1) Any person, corporation, partnership, association or

other organized group or person who owns or operates a
controlled atmosphere room or storage building shall apply for
a license with the Commissioner of Agriculture and Food on a
form prescribed by the Commissioner. The licensing period
shall commence on January 1 and end on December 31 of each
year.

(2) The application for an annual registration to engage in
the business of operating a controlled atmosphere storage
warehouse or warehouses shall be accompanied by an annual
license fee determined by the department pursuant to Subsection
4-2-2(2).

(3) The Commissioner shall assign each approved
applicant a registration number preceded by the letters CA.
This number shall be marked on all containers coming under the
provisions of these regulations.

(B) Atmospheric Specifications.

(1) Apples shall not be identified as being from CA
storage unless the following requirements have been met as
evidenced by inspection and certification by the Commissioner
of Agriculture and Food.

(a) The percent of oxygen within the storage atmosphere
shall be reduced to five percent within 20 days after the date of
sealing.

(b) The period of storage in a sealed room with not more
than five percent oxygen shall be a minimum of 45 days for
Gala and Jonagold varieties and a minimum period of 90 days
for all other varieties. The maximum period of storage in a
sealed room with not more than five percent oxygen shall be ten
months, but in no case later than September 1 of the year
following harvest.

(c) The fruit temperature in the CA storage room shall be
maintained without significant deviation in a range of
temperature normal for the variety.

(d) A representative of the Utah Department of
Agriculture and Food shall be notified prior to opening of the
CA facility following the storage period, and he shall inspect
the general condition of the facility and contents within 48
hours following the opening.

(e) CA Certified Apples must enter commercial channels
of trade within four weeks after storage is opened. Minimum
condition and maturity standards shall be the U.S. Condition
Standards for Export.

(C) Storage Records.

(1) Each owner or operator shall maintain a record for
each room on an approved form or forms. The record shall
include owner or operator's name and address, room number,
date of sealing, date of opening, capacity in bushels, lot
identification, number of bushels within each lot, and daily air
constituents determination including date of test, time of test,
percentage of oxygen, percentage of carbon dioxide,
temperature and comments.

(2) Each owner or operator shall submit to the Utah
Department of Agriculture and Food within 20 days after date
of sealing, a report in writing, for each room showing room
number, date of sealing and number of bushels contained
therein.

(D) Marketing CA Apples.

(1) Any person selling, offering for sale or transporting for
sale any apples coming under the provision of these regulations
shall furnish an invoice covering the sale of such apples. Each
invoice shall indicate the CA registration number assigned to
the owner or owners of the controlled atmosphere room or
storage building in which each lot or lots of apples included
thereon were kept. Enforcement officials may investigate and
examine records and invoices relating to any transactions in
connection herewith in order to determine the identity of apples
represented as meeting requirements for such identification.

(2) It shall be unlawful for any person to sell, hold for
sale, or transport for sale any apples represented as having been
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exposed to "controlled atmosphere storage" or to use any such
term or form of words or symbols of similar import unless such
apples have been stored in controlled atmosphere storage which
meets the requirements of the regulations adopted herein.

R68-4-10. Standards for Utah Premium Grade for Apples.

(1) Utah Premium apples shall consist of Utah grown
apples which meet or exceed all minimum standards as issued
by the "United States Department of Agriculture (USDA) U.S.
Extra Fancy Grade", including the requirements and tolerances
as defined in the "United States Standards for Grades of Apples
effective September 1, 1964, as amended and in effect July 25,
1972, as issued by USDA". Each apple of this grade shall have
the amount of color specified in the USDA Standards for US
Extra Fancy given for a specific variety except solid red apples
shall have a minimum 85 percent good red color.

(2) The Utah Department of Agriculture and Food shall
conduct condition and grade inspections to assure the grade and
quality of all Utah Premium Apples. Fees for quality assurance
inspections will be pursuant to Subsection 4-2-2(2).

R68-4-11. Phytosanitary Inspection.

A Phytosanitary Inspection must be performed by the
Commissioner of Agriculture and Food or designated employees
of the Department, on plants or plant products and may include:
nursery plants or bulbs, seeds, grains, fruits, vegetables, and
other plant materials for the purpose of export or sale within the
state.

(A) Definitions.

(1) Phytosanitary shall mean sanitary plant health
inspection.

(2) Standards shall mean the requirements of the federal
government, and those of the importing counties of this state or
of another state.

(3) Information shall mean the information contained on
the phytosanitary certificate that represents the plant material
listed.

(B) Shipping Information such as names and descriptions
of plant materials, origin of plant material, intended destination,
means of transportation, intended date for shipment and name
and address of consignee must be provided by the exporting
shipper to the Department when calling for an issuance of a
certificate.

R68-4-12. Charges for Inspection Services.

(A) Inspection fees will be determined pursuant to
Subsection 4-2-2(2). Such fees shall be paid by the person,
firm, corporation or other organization who requested
inspection, upon receipt of a statement for same from the Utah
Department of Agriculture and Food. In all cases, payment of
such charges shall be made to the Utah Department of
Agriculture and Food within thirty days of the date of billing.
Ifaccounts become delinquent, the Department may discontinue
inspection services until full payment is received.

(B) Mileage or extra expense incurred in cases where
inspection is requested at isolated loading points may be added
to the cost of the regular inspection fee. Such charges shall be
the same as those set forth in the current State of Utah Travel
Rules and Regulations.

(C) Charges in addition to regular inspection fees shall be
made for inspection services performed during irregular
working hours when such hours are not included in the
inspectors' scheduled shift.

KEY: food inspection
April 1, 1997 4-2-2
Notice of Continuation February 8, 2011
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R68. Agriculture and Food, Plant Industry.
R68-18. Quarantine Pertaining to Karnal Bunt.
R68-18-1. Authority.

(A) Promulgated under authority of Subsection 4-2-
2(1)(k)(ii).

(B) The fact has been determined by the Utah
Commissioner of Agriculture and Food that a serious fungal
disease of wheat, durum wheat, and Triticale known as Karnal
bunt (Tilletia indica Mitra), not known to exist in the State of
Utah, exists in the described infested areas, and the restricted
articles and commodities described are hosts or possible carriers
of the disease.

(C) The Commissioner, by virtue of the authority vested
in him by Section 4-2-2, does establish a quarantine setting forth
the name of the fungal disease against which the quarantine is
established, the infested area, the articles and commodities
regulated, and specifying conditions governing disposition of
violations.

R68-18-2. Disease.
Karnal bunt (Tilletia indica Mitra) in any living state of
development.

R68-18-3. Areas Under Quarantine.

(A) Entire state of Arizona; Counties in New Mexico:
Dona Ana county, Hidalgo county, Luna county and Sierra
county; Counties in Texas: El Paso county, Hudspeth county.

(B) Any areas not mentioned above and subsequently
found to be infested.

R68-18-4. Articles and Commodities Under Quarantine.

(A) The disease Karnal bunt (Tilletia indica Mitra) in any
living state of development.

(B) Plants of the genus Triticum or any plant part hereof.

(C) Any mechanized farming equipment from the areas
under quarantine used in the planting or harvesting of small
grains.

(D) Any other plant, plant part, article, or means of
conveyance when it is determined by the Commissioner, Utah
Department of Agriculture and Food or the commissioners duly
authorized representative to present a hazard spreading of
Karnal bunt organisms.

R68-18-5. Restrictions.

(A) All articles and commodities under quarantine are
prohibited entry into the state of Utah from any area under
quarantine with the following exception:

(1) From uninfested areas of the states listed in R68-18-3,
when accompanied by a certificate of origin stating the origin of
the material and that the plant material originated from an area
not known to be infested with Karnal bunt.

R68-18-6. Disposition of Violations.

Any or all shipments or lots of quarantined articles or
commodities listed in R68-18-4 arriving in the state of Utah in
violation of this order shall immediately be sent out of the state,
destroyed, or treated by a method and in a manner as directed by
the Commissioner, Utah Department of Agriculture and Food or
his agent. Treatment shall be performed at the expense of the
owner, or owners, or their duly authorized agent.

KEY: plant disease
March 18, 1997 4-2-2(1)(k)(ii)
Notice of Continuation February 8, 2011
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R81. Alcoholic Beverage Control, Administration.
R81-1. Scope, Definitions, and General Provisions.
R81-1-1. Scope and Effective Date.

These rules are adopted pursuant to Section 32A-1-107(1),
and shall be interpreted so as to be consistent with the Alcoholic
Beverage Control Act. These rules shall govern the department
and all licensees and permittees of the commission.

R81-1-2. Definitions.

Definitions of terms in the Act are used in these rules,
except where the context of the terms in these rules clearly
indicates a different meaning.

(1) "ACT" means the Alcoholic Beverage Control Act,
Title 32A.

(2) "COMMISSION" means the Utah Alcoholic Beverage
Control Commission.

(3) "DECISION OFFICER" means a person who has been
appointed by the commission or the director of the Department
of Alcoholic Beverage Control to preside over the prehearing
phase of all disciplinary actions, and, in all cases not requiring
an evidentiary hearing.

(4) "DEPARTMENT" or "DABC" means the Utah
Department of Alcoholic Beverage Control.

(5) "DIRECTOR" means the director of the Department of
Alcoholic Beverage Control.

(6) "DISCIPLINARY ACTION" means the process by
which violations of the Act and these rules are charged and
adjudicated, and by which administrative penalties are imposed.

(7) "DISPENSING SYSTEM" means a dispensing system
or device which dispenses liquor in controlled quantities not
exceeding 1.5 ounces and has a meter which counts the number
of pours served.

(8) "GUEST ROOM" means a space normally utilized by
anatural person for occupancy, usually a traveler who lodges at
an inn.

(9) "HEARING OFFICER" or "PRESIDING OFFICER"
means a person who has been appointed by the commission or
the director to preside over evidentiary hearings in disciplinary
actions, and who is authorized to issue written findings of fact,
conclusions of law, and recommendations to the commission for
final action.

(10) "LETTER OF ADMONISHMENT" is a written
warning issued by a decision officer to a respondent who is
alleged to have violated the Act or these rules.

(11) "MANAGER" means a person chosen or appointed
to manage, direct, or administer the affairs of another person,
corporation, or company.

(12) "POINT OF SALE" means that portion of a package
agency, restaurant, limited restaurant, airport lounge, on-
premise banquet premises, private club, on-premise beer
retailer, single event permitted area, temporary special event
beer permitted area, or public service special use permitted area
that has been designated by the department as an alcoholic
beverage selling area. It also means that portion of an
establishment that sells beer for off-premise consumption where
the beer is displayed or offered for sale.

(13) "REASONABLE" means ordinary and usual thinking,
speaking, or acting, which is fit and appropriate to the end in
view.

(14) "RESPONDENT" means a department licensee, or
permittee, or employee or agent of a licensee or permittee, or
other entity against whom a letter of admonishment or notice of
agency action is directed.

(15) "STAFF" or "authorized staff member" means a
person duly authorized by the director of the department to
perform a particular act.

(16) "UTAH ALCOHOLIC BEVERAGE CONTROL
LAWS" means any Utah statutes, commission rules and
municipal and county ordinances relating to the manufacture,

possession, transportation, distribution, sale, supply, wholesale,
warehousing, and furnishing of alcoholic beverages.

(17) "VIOLATION REPORT" means a written report
from any law enforcement agency or authorized department
staff member alleging a violation of the Utah Alcoholic
Beverage Control Act or rules of the commission by a
department licensee, or permittee, or employee or agent of a
licensee or permittee or other entity.

(18) "WARNING SIGN" means a sign no smaller than six
inches high by twelve inches wide, with print no smaller than
one half inch bold letters and clearly readable, stating:
"Warning: Driving under the influence of alcohol or drugs is a
serious crime that is prosecuted aggressively in Utah."

R81-1-3. General Policies.

(1) Labeling.

No licensee or permittee shall sell or deliver any alcoholic
beverage in containers not marked, branded or labeled in
conformity with regulations enacted by the agencies of the
United States government pertaining to labeling and advertising.

(2) Manner of Paying Fees.

Payment of all fees for licenses or permits, or renewals
thereof, shall be made in legal tender of the United States of
America, certified check, bank draft, cashier's check, United
States post office money order, or personal check.

(3) Copy of Commission Rules.

Copies of the commission rules shall be available at the
department's office, 1625 South 900 West, P. O. Box 30408,
Salt Lake City, Utah 84130-0408 for an administrative cost of
$20 per copy, or on the department's website at
http://www.abc.utah.gov.

(4) Interest Assessment on Delinquent Accounts.

The department may assess the legal rate of interest
provided in Sections 15-1-1 through -4 for any debt or
obligation owed to the department by a licensee, permittee,
package agent, or any other person.

(5) Returned Checks.

(a) The department will assess a $20 charge for any check
payable to the department returned for the following reasons:

(i) insufficient funds;

(ii) refer to maker; or

(iii) account closed.

(b) Receipt of a check payable to the department which is
returned by the bank for any of the reasons listed in Subsection
(5)(a) may result in the immediate suspension of the license,
permit, or operation of the package agency of the person
tendering the check until legal tender of the United States of
America, certified check, bank draft, cashier's check, or United
States post office money order is received at the department
offices, 1625 South 900 West, Salt Lake City, Utah, plus the
$20 returned check charge. Failure to make good the returned
check and pay the $20 returned check charge within thirty days
after the license, permit, or operation of the package agency is
suspended, is grounds for revocation of the license or permit, or
termination of the package agency contract, and the forfeiture
of the licensee's, permittee's, or package agent's bond.

(¢) In addition to the remedies listed in Subsection (5)(b),
the department may require that the licensee, permittee, or
package agent transact business with the department on a "cash
only" basis. The determination of when to put a licensee,
permittee, or package agency operator on "cash only" basis and
how long the licensee, permittee, or package agency operator
remains on "cash only" basis shall be at the discretion of the
department and shall be based on the following factors:

(i) dollar amount of the returned check(s);

(i1) the number of returned checks;

(iii) the length of time the licensee, permittee, or package
agency operator has had a license, permit, or package agency
with the department;
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(iv) the time necessary to collect the returned check(s);
and

(v) any other circumstances.

(d) A returned check received by the department from or
on behalf of an applicant for or holder of a single event permit
or temporary special event beer permit may, at the discretion of
the department, require that the person or entity that applied for
or held the permit be on "cash only" status for any future events
requiring permits from the commission.

(e) In addition to the remedies listed in Subsections (5)(a),
(b), (c) and (d), the department may pursue any legal remedies
to effect collection of any returned check.

(6) Disposition of unsaleable merchandise.

The department, after determining that certain alcoholic
products are distressed or unsaleable, but consumable, may
make those alcoholic products available to the Utah Department
of Public Safety for education or training purposes.

All merchandise made available to the Utah Department of
Public Safety must be accounted for as directed by the
Department of Alcoholic Beverage Control.

(7) Administrative Handling Fees.

(a) Pursuant to 32A-12-212(1)(b) a person, on a one-time
basis, who moves the person's residence to this state from
outside of this state may have or possess for personal
consumption and not for sale or resale, liquor previously
purchased outside the state and brought into this state during the
move if the person obtains department approval before moving
the liquor into the state, and the person pays the department a
reasonable administrative handling fee as determined by the
commission.

(b) Pursuant to 32A-12-212(1)(c) a person who as a
beneficiary inherits as part of an estate liquor that is located
outside the state, may have or possess the liquor and transport
or cause the liquor to be transported into the state if the person
obtains department approval before moving the liquor into the
state, the person provides sufficient documentation to the
department to establish the person's legal right to the liquor as
a beneficiary, and the person pays the department a reasonable
administrative handling fee as determined by the commission.

(c) The administrative handling fee to process any request
for department approval referenced in subsections (1)(b) and
(1)(c) is $20.00.

R81-1-4. Employees.
The department is an Equal Opportunity Employer.

R81-1-5. Notice of Public Hearings and Meetings.

Notice of all department meetings and public hearings,
other than disciplinary hearings, shall be done in the following
manner:

(1) The public notice shall specify the date, time, agenda,
and location of each hearing or meeting.

(2) In the case of public meetings, notice shall be made as
provided in Section 52-4-202.

(3) In the case of hearings, other than disciplinary
hearings, public notice shall be made not less than ten days prior
to the hearing.

(4) The procedure for posting public notice and the
definition of public meeting for purposes of these rules, shall be
the same as provided in Section 52-4-202.

R81-1-6. Violation Schedule.

(1) Authority. This rule is pursuant to Sections 32A-1-
107(1)(c)(i), 32A-1-107(1)(e), 32A-1-107(4)(b), 32A-1-119(5),
(6) and (7). These provisions authorize the commission to
establish criteria and procedures for imposing sanctions against
licensees and permittees and their officers, employees and
agents who violate statutes and commission rules relating to
alcoholic beverages. For purposes of this rule, holders of

certificates of approval are also considered licensees. The
commission may revoke or suspend the licenses or permits, and
may impose a fine against a licensee or permittee in addition to
or in lieu of a suspension. The commission also may impose a
fine against an officer, employee or agent of a licensee or
permittee.  Violations are adjudicated under procedures
contained in Section 32A-1-119 and disciplinary hearing
Section R81-1-7.

(2) General Purpose. This rule establishes a schedule
setting forth a range of penalties which may be imposed by the
commission for violations of the alcoholic beverage laws. It
shall be used by department decision officers in processing
violations, and by presiding officers in charging violations, in
assisting parties in settlement negotiations, and in
recommending penalties for violations. The schedule shall be
used by the commission in rendering its final decisions as to
appropriate penalties for violations.

(3) Application of Rule.

(a) This rule governs violations committed by all
commission licensees and permittees and their officers,
employees and agents except single event permittees.
Violations by single event permittees and their employees and
agents are processed under Section 32A-7-106.

(b) This rule does not apply to situations where a licensee
or permittee fails to maintain the minimum qualifications
provided by law for holding a license or permit. These might
include failure to maintain a bond or insurance, or a conviction
for a criminal offense that disqualifies the licensee or permittee
from holding the license or permit. These are fundamental
licensing and permitting requirements and failure to maintain
them may result in immediate suspension or forfeiture of the
license or permit. Thus, they are not processed in accordance
with the Administrative Procedures Act, Title 63G, Chapter 4
or Section R81-1-7. They are administered by issuance of an
order to show cause requiring the licensee or permittee to
provide the commission with proof of qualification to maintain
their license or permit.

(c) If a licensee or permittee has not received a letter of
admonishment, as defined in Sections R81-1-2 and R81-1-
7(2)(b), or been found by the commission to be in violation of
Utah statutes or commission rules for a period of 36 consecutive
months, its violation record shall be expunged for purposes of
determining future penalties sought. The expungement period
shall run from the date the last offense was finally adjudicated
by the commission.

(d) In addition to the penalty classifications contained in
this rule, the commission may:

(i) upon revocation of a license or permit, take action to
forfeit the bond of any licensee or permittee;

(ii) prohibit an officer, employee or agent of a licensee or
permittee from serving, selling, distributing, manufacturing,
wholesaling, warehousing, or handling alcoholic beverages in
the course of employment with any commission licensee or
permittee for a period determined by the commission;

(iii) order the removal of a manufacturer's, supplier's or
importer's products from the department's sales list and a
suspension of the department's purchase of those products for a
period determined by the commission if the manufacturer,
supplier, or importer directly committed the violation, or
solicited, requested, commanded encouraged, or intentionally
aided another to engage in the violation.

(iv) require a licensee to have a written responsible
alcohol service plan as provided in R81-1-24.

(e) When the commission imposes a fine or administrative
costs, it shall establish a date on which the payment is due.
Failure of a licensee or permittee or its officer, employee or
agent to make payment on or before that date shall result in the
immediate suspension of the license or permit or the suspension
of the employment of the officer, employee or agent to serve,
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sell, distribute, manufacture, wholesale, warehouse or handle
alcoholic beverages with any licensee or permittee until
payment is made. Failure of a licensee or permittee to pay a
fine or administrative costs within 30 days of the initial date
established by the commission shall result in the issuance of an
order to show cause why the license or permit should not be
revoked and the licensee's or permittee's compliance bond
forfeited. The commission shall consider the order to show
cause at its next regularly scheduled meeting.

() Violations of any local ordinance are handled by each
individual local jurisdiction.

(4) Penalty Schedule. The department and commission
shall follow these penalty range guidelines:

(a) Minor Violations. Violations of this category are lesser
in nature and relate to basic compliance with the laws and rules.
If not corrected, they are sufficient cause for action. Penalty
range: Verbal warning from law enforcement or department
compliance officer(s) to revocation of the license or permit
and/or up to a $25,000 fine. A record of any letter of
admonishment shall be included in the licensee's or permittee's
and the officer's, employee's or agent's violation file at the
department to establish a violation history.

(i) First occurrence involving a minor violation: the
penalty shall range from a verbal warning from law enforcement
or department compliance officer(s), which is documented to a
letter of admonishment to the licensee or permittee and the
officer, employee or agent involved. Law enforcement or
department compliance officer(s) shall notify management of
the licensee or permittee when verbal warnings are given.

(ii) Second occurrence of the same type of minor
violation: a written investigation report from law enforcement
or department compliance officer(s) shall be forwarded to the
department. The penalty shall range from a $100 to $500 fine
for the licensee or permittee, and a letter of admonishment to a
$25 fine for the officer, employee or agent.

(iii) Third occurrence of the same type of minor violation:
a one to five day suspension of the license or permit and
employment of the officer, employee or agent, and/or a $200 to
$500 fine for the licensee or permittee and up to a $50 fine for
the officer, employee or agent.

(iv) More than three occurrences of the same type of minor
violation: a six day suspension to revocation of the license or
permit and a six to ten day suspension of the employment of the
officer, employee or agent, and/or a $500 to $25,000 fine for the
licensee or permittee and up to a $75 fine for the officer,
employee or agent.

(v) If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the monetary penalties for each of the charges
in their respective categories. If other minor violations are
discovered during the same investigation, a verbal warning shall
be given for each violation on a first occurrence. If the same
type of violation is reported more than once during the same
investigation, the violations shall be charged as a single
occurrence.

(b) Moderate Violations. Violations of this category
demonstrate a general disregard for the laws or rules. Although
the gravity of the acts are not viewed in the same light as in the
serious and grave categories, they are still sufficient cause for
action. Penalty range: Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence. The
penalty shall range from a letter of admonishment to revocation
of the license or permit and/or up to a $25,000 fine.

(i) First occurrence involving a moderate violation: a
written investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department. The
penalty shall range from a letter of admonishment to a $1000
fine for the licensee or permittee, and a letter of admonishment

to a $50 fine for the officer, employee or agent.

(ii) Second occurrence of the same type of moderate
violation: a three to ten day suspension of the license or permit
and a three to ten day suspension of the employment of the
officer, employee or agent, and/or a $500 to $1000 fine for the
licensee or permittee and up to a $75 fine for the officer,
employee or agent.

(iii) Third occurrence of the same type of moderate
violation: a ten to 20 day suspension of the license or permit
and a ten to 20 day suspension of the employment of the officer,
employee or agent, and/or a $1000 to $2000 fine for the licensee
or permittee and up to a $100 fine for the officer, employee or
agent.

(iv) More than three occurrences of the same type of
moderate violation: a 15 day suspension to revocation of the
license or permit and a 15 to 30 day suspension of the
employment of the officer, employee or agent, and/or a $2000
to $25,000 fine for the licensee or permittee and up to a $150
fine for the officer, employee or agent.

(v) If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(vi) If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(c) Serious Violations. Violations ofthis category directly
or indirectly affect or potentially affect the public safety, health
and welfare, or may involve minors. Penalty range: Written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department on
the first occurrence. The penalty shall range from a five day
suspension to revocation of the license or permit and/or up to a
$25,000 fine.

(i) First occurrence involving a serious violation: written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department. The
penalty shall range from a five to 30 day suspension of the
license or permit and a five to 30 day suspension of the
employment of the officer, employee or agent, and/or a $500 to
$3000 fine for the licensee or permittee and up to a $100 fine
for the officer, employee or agent.

(i) Second occurrence of the same type of serious
violation: a ten to 90 day suspension of the license or permit
and a ten to 90 day suspension of the employment of the officer,
employee or agent, and/or a $1000 to $9000 fine for the licensee
or permittee and up to a $150 fine for the officer, employee or
agent.

(iii) More than two occurrences of the same type of
serious violation: a 15 day suspension to revocation of the
license or permit and a 15 to 120 day suspension of the
employment of the officer, employee or agent, and/or a $9000
to $25,000 fine for the licensee or permittee and up to a $500
fine for the officer, employee or agent.

(iv) If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(v) If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(d) Grave Violations. Violations of this category pose or
potentially pose, a grave risk to public safety, health and
welfare, or may involve lewd acts prohibited by title 32A, fraud,
deceit, willful concealment or misrepresentation of the facts,
exclusion of competitors' products, unlawful tied house trade
practices, commercial bribery, interfering or refusing to
cooperate with authorized officials in the discharge of their
duties, unlawful importations, or industry supplying liquor to
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persons other than the department and military installations.
Penalty range:  Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence. The
penalty shall range from a ten day suspension to revocation of
the license or permit and/or up to a $25,000 fine.

(i) First occurrence involving a grave violation: written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department. The
penalty shall range from a ten day suspension to revocation of
the license or permit and a 10 to 120 day suspension of the
employment of the officer, employee or agent, and/or a $1000
to $25,000 fine to the licensee or permittee and up to a $300 fine
for the officer, employee or agent.

(ii) More than one occurrence of the same type of grave
violation: a fifteen day suspension to revocation of the license
or permit, and a 15 to 180 day suspension of the employment of
the officer, employee or agent and/or a $3000 to $25,000 fine
for the licensee or permittee and up to a $500 fine for the
officer, employee or agent.

(iii) If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(iv) If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(e) The following table summarizes the penalty ranges
contained in this section of the rule for licensees and permittees.

TABLE
Violation Warning Fine Suspension Revoke
Degree and Verbal/Written $ Amount No. of Days License
Frequency
Minor
1st X X
2nd 100 to 500
3rd 200 to 500 1 to5
Over 3 500 to 25,000 6 to X
Moderate
1st X to 1,000
2nd 500 to 1,000 3 to 10
3rd 1,000 to 2,000 10 to 20
Over 3 2,000 to 25,000 15 to X
Serious
Ist 500 to 3,000 5 to 30
2nd 1,000 to 9,000 10 to 90
Over 2 9,000 to 25,000 15 to X
Grave
Ist 1,000 to 25,000 10 to X
Over 1 3,000 to 25,000 15 to X

(f) The following table summarizes the penalty ranges
contained in this section of the rule for officers, employees or
agents of licensees and permittees.

TABLE
Violation Warning Fine Suspension
Degree and Verbal/Written $ Amount No. of Days
Frequency
Minor
1st X X
2nd X to 25
3rd to 50 1 to5
Over 3 to 75 6 to 10
Moderate
Ist X to 50
2nd to 75 3 to 10
3rd to 100 10 to 20
Over 3 to 150 15 to 30
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Serious

Ist to 100 5 to 30
2nd to 150 10 to 90
Over 2 to 500 15 to 120
Grave

Ist to 300 10 to 120
Over 1 to 500 15 to 180

(5) Aggravating and Mitigating Circumstances. The
commission and presiding officers may adjust penalties within
penalty ranges based upon aggravating or mitigating
circumstances.

(a) Examples of mitigating circumstances are:

(i) no prior violation history;

(i1) good faith effort to prevent a violation;

(i) existence of written policies governing employee
conduct;

@iv) extraordinary cooperation in the violation
investigation that shows the licensee or permittee and the
officer, employee or agent of the licensee or permittee accepts
responsibility; and

(v) there was no evidence that the investigation was based
on complaints received or on observed misconduct of others,
but was based solely on the investigating authority creating the
opportunity for a violation.

(b) Examples of aggravating circumstances are:

(i) prior warnings about compliance problems;

(ii) prior violation history;

(iii) lack of written policies governing employee conduct;

(iv) multiple violations during the course of the
investigation;

(v) efforts to conceal a violation;

(vi) intentional nature of the violation;

(vii) the violation involved more than one patron or
employee;

(viii) the violation involved a minor and, if so, the age of
the minor; and

(ix) whether the violation resulted in injury or death.

(6) Violation Grid. Any proposed substantive change to
the violation grid that would establish or adjust the degree of
seriousness of a violation shall require rulemaking in
compliance with title 63G-3, the Utah Administrative
Rulemaking Act. A violation grid describing each violation of
the alcoholic beverage control laws, the statutory and rule
reference, and the degree of seriousness of each violation is
available for public inspection in the department's
administrative office. A copy will be provided upon request at
reproduction cost. It is entitled "Alcoholic Beverage Control
Commission Violation Grid" (May 2010 edition) and is
incorporated by reference as part of this rule.

R81-1-7. Disciplinary Hearings.

(1) General Provisions.

(a) This rule is promulgated pursuant to Section 32A-1-
107(1)(c)(i) and shall govern the procedure for disciplinary
actions under the jurisdiction of the commission. Package
agencies are expressly excluded from the provisions of this rule,
and are governed by the terms of the package agency contract.

(b) Liberal Construction. Provisions of this rule shall be
liberally construed to secure just, speedy and economical
determination of all issues presented in any disciplinary action.

(c) Emergency Adjudication Proceedings. The department
or commission may issue an order on an emergency basis
without complying with the Utah Administrative Procedures
Act in accordance with the procedures outlined in Section 63G-
4-502.

(d) Utah Administrative Procedures Act. Proceedings
under this rule shall be in accordance with Title 63G, Chapter
4, Utah Administrative Procedures Act (UAPA), and Sections
32A-1-119 and -120.
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(e) Penalties.

(i) This rule shall govern the imposition of any penalty
against a commission licensee, permittee, or certificate of
approval holder, an officer, employee or agent of a licensee,
permittee, or certificate of approval holder, and a manufacturer,
supplier or importer whose products are listed in this state.

(ii) Penalties may include a letter of admonishment,
imposition of a fine, the suspension or revocation of a
commission license, permit, or certificate of approval, the
requirement that a licensee have a written responsible alcohol
service plan as provided in R81-1-24, the assessment of costs of
action, an order prohibiting an officer, employee or agent of a
licensee, permittee, or certificate of approval holder, from
serving, selling, distributing, manufacturing, wholesaling,
warehousing, or handling alcoholic beverages in the course of
employment with any commission licensee, permittee, or
certificate of approval holder for a period determined by the
commission, the forfeiture of bonds, an order removing a
manufacturer's, supplier's or importer's products from the
department's sales list and a suspension of the department's
purchase of those products for a period determined by the
commission, and an order removing the products of a certificate
of approval holder from the state approved sales list, and a
suspension of the purchase of the products in the state.

(iii) Department administrative costs are the hourly pay
rate plus benefits of each department employee involved in
processing and conducting the adjudicative proceedings on the
violation, an hourly charge for department overhead costs, the
amount billed the department by an independent contractor for
services rendered in conjunction with an adjudicative
proceeding, and any additional extraordinary or incidental costs
incurred by the department. The commission may also assess
additional costs if a respondent fails to appear before the
commission at the final stage of the adjudicative process.
Department overhead costs are calculated by taking the previous
year's total department expenditures less staff payroll charges
expended on violations, dividing it by the previous year's total
staff hours spent on violations, and multiplying this by a rate
derived by taking the previous year's total staff payroll spent on
violations to the previous year's total payroll of all office
employees. The overhead cost figure shall be recalculated at the
beginning of each fiscal year.

(f) Perjured Statements. Any person who makes any false
or perjured statement in the course of a disciplinary action is
subject to criminal prosecution under Section 32A-12-304.

(g) Service. Service of any document shall be satisfied by
service personally or by certified mail upon any respondent, or
upon any officer or manager of a corporate or limited liability
company respondent, or upon an attorney for a respondent, or
by service personally or by certified mail to the last known
address of the respondent or any of the following:

(i) Service personally or by certified mail upon any
employee working in the respondent's premises; or

(i) Posting of the document or a notice of certified mail
upon a respondent's premises; or

(iii) Actual notice. Proof of service shall be satisfied by a
receipt of service signed by the person served or by a certificate
of service signed by the person served, or by certificate of
service signed by the server, or by verification of posting on the
respondent's premises.

(h) Filing of Pleadings or Documents. Filing by a
respondent of any pleading or document shall be satisfied by
timely delivery to the department office, 1625 South 900 West,
Salt Lake City, or by timely delivery to P. O. Box 30408, Salt
Lake City, Utah 84130-0408.

(i) Representation. A respondent who is not a corporation
or limited liability company may represent himself in any
disciplinary action, or may be represented by an agent duly
authorized by the respondent in writing, or by an attorney. A

corporate or limited liability company respondent may be
represented by a member of the governing board of the
corporation or manager of the limited liability company, or by
a person duly authorized and appointed by the respondent in
writing to represent the governing board of the corporation or
manager of the limited liability company, or by an attorney.

(j) Presiding Officers.

(i) The commission or the director may appoint presiding
officers to receive evidence in disciplinary proceedings, and to
submit to the commission orders containing written findings of
fact, conclusions of law, and recommendations for commission
action.

(ii) If fairness to the respondent is not compromised, the
commission or director may substitute one presiding officer for
another during any proceeding.

(iii) A person who acts as a presiding officer at one phase
of a proceeding need not continue as presiding officer through
all phases of a proceeding.

(iv) Nothing precludes the commission from acting as
presiding officer over all or any portion of an adjudication
proceeding.

(v) At any time during an adjudicative proceeding the
presiding officer may hold a conference with the department
and the respondent to:

(A) encourage settlement;

(B) clarify issues;

(C) simplify the evidence;

(D) expedite the proceedings; or

(E) facilitate discovery, if a formal proceeding.

(k) Definitions. The definitions found in Sections 32A-1-
105 and Title 63G, Chapter 4 apply to this rule.

(I) Computation of Time. The time within which any act
shall be done shall be computed by excluding the first day and
including the last day, unless the last day is a Saturday, Sunday,
or state or federal holiday, in which case the next business day
shall count as the last day.

(m) Default.

(i) The presiding officer may enter an order of default
against a respondent if the respondent in an adjudicative
proceeding fails to attend or participate in the proceeding.

(ii) The order shall include a statement of the grounds for
default, and shall be mailed to the respondent and the
department.

(iii) A defaulted respondent may seek to have the default
order set aside according to procedures outlined in the Utah
Rules of Civil Procedure.

(iv) After issuing the order of default, the commission or
presiding officer shall conduct any further proceedings
necessary to complete the adjudicative proceeding without the
participation of the respondent in default and shall determine all
issues in the adjudicative proceeding, including those affecting
the defaulting respondent.

(2) Pre-adjudication Proceedings.

(a) Staff Screening. Upon receipt of a violation report, a
decision officer of the department shall review the report, and
the alleged violator's violation history, and in accordance with
R81-1-6, determine the range of penalties which may be
assessed should the alleged violator be found guilty of the
alleged violation.

(b) Letters of Admonishment. Because letters of
admonishment are not "state agency actions" under Section
63G-4-102(1)(a), no adjudicative proceedings are required in
processing them, and they shall be handled in accordance with
the following procedures:

(i) If the decision officer of the department determines that
the alleged violation does not warrant an administrative fine, or
suspension or revocation of the license, permit, or certificate of
approval, or action against an officer, employee or agent of a
licensee, permittee, or certificate of approval holder, or against
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a manufacturer, supplier or importer of products listed in this
state, a letter of admonishment may be sent to the respondent.

(ii) A letter of admonishment shall set forth in clear and
concise terms:

(A) The case number assigned to the action;

(B) The name of the respondent;

(C) The alleged violation, together with sufficient facts to
put a respondent on notice of the alleged violations and the
name of the agency or staff member making the report;

(D) Notice that a letter of admonishment may be
considered as a part of the respondent's violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent; and

(E) Notice that a rebuttal is permitted under these rules
within ten days of service of the letter of admonishment.

(F) Notice that the letter of admonishment is subject to the
approval of the commission.

(iii) A copy of the law enforcement agency or department
staff report shall accompany the letter of admonishment. The
decision officer shall delete from the report any information that
might compromise the identity of a confidential informant or
undercover agent.

(iv) A respondent may file a written rebuttal with the
department within ten days of service of the letter of
admonishment. The rebuttal shall be signed by the respondent,
or by the respondent's authorized agent or attorney, and shall set
forth in clear and concise terms:

(A) The case number assigned to the action;

(B) The name of the respondent;

(C) Any facts in defense or mitigation of the alleged
violation, and a brief summary of any attached evidence. The
rebuttal may be accompanied by supporting documents,
exhibits, or signed statements.

(v) If the decision officer is satisfied, upon receipt of a
rebuttal, that the letter of admonishment was not well taken, it
may be withdrawn and the letter and rebuttal shall be expunged
from the respondent's file. Letters of admonishment so
withdrawn shall not be considered as a part of the respondent's
violation history. If no rebuttal is received, or if the decision
officer determines after receiving a rebuttal that the letter of
admonishment is justified, the matter shall be submitted to the
commission for final approval. Upon commission approval, the
letter of admonishment, together with any written rebuttal, shall
be placed in the respondent's department file and may be
considered as part of the respondent's violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent. If the commission rejects the letter of
admonishment, it may either direct the decision officer to
dismiss the matter, or may direct that an adjudicative proceeding
be commenced seeking a more severe penalty.

(vi) At any time prior to the commission's final approval
of a letter of admonishment, a respondent may request that the
matter be processed under the adjudicative proceeding process.

(c) Commencement of Adjudicative Proceedings.

(i) Alleged violations shall be referred to a presiding
officer for commencement of adjudicative proceedings under
the following circumstances:

(A) the decision officer determines during screening that
the case does not fit the criteria for issuance of a letter of
admonishment under section (2)(b)(1);

(B) a respondent has requested that a letter of
admonishment be processed under the adjudicative proceeding
process; or

(C) the commission has rejected a letter of admonishment
and directed that an adjudicative proceeding be commenced
seeking a more severe penalty.

(i1) All adjudicative proceedings shall commence as
informal proceedings.

(iii) At any time after commencement of informal

adjudicative proceedings, but before the commencement of a
hearing, if the department determines that it will seek
administrative fines exceeding $3000, a suspension of the
license, permit or certificate of approval for more than ten days,
or a revocation of the license, permit, or certificate of approval
for the alleged violation(s), the presiding officer shall convert
the matter to a formal adjudicative proceeding.

(iv) Atany time before a final order is issued, a presiding
officer may convert an informal proceeding to a formal
proceeding if conversion is in the public interest and does not
unfairly prejudice the rights of any party.

(3) The Informal Process.

(a) Notice of agency action.

(i) Upon referral of a violation report from the decision
officer for commencement of informal adjudicative
proceedings, the presiding officer shall issue and sign a written
"notice of agency action" which shall set forth in clear and
concise terms:

(A) The names and mailing addresses of all persons to
whom notice is being given by the presiding officer, and the
name, title, and mailing address of any attorney or employee
who has been designated to appear for the department;

(B) The department's case number;

(C) The name of the adjudicative proceeding, "DABC vs.

(D) The date that the notice of agency action was mailed;

(E) A statement that the adjudicative proceeding is to be
conducted informally according to the provisions of this rule
and Sections 63G-4-202 and -203 unless a presiding officer
converts the matter to a formal proceeding pursuant to Sections
(2)(c)(iii) or (iv) of this rule, in which event the proceeding will
be conducted formally according to the provisions of this rule
and Sections 63G-4-204 to -209;

(F) The date, time and place of any prehearing conference
with the presiding officer;

(G) A statement that a respondent may request a hearing
for the purpose of determining whether the violation(s) alleged
in the notice of agency action occurred, and if so, the penalties
that should be imposed;

(H) A statement that a respondent who fails to attend or
participate in any hearing may be held in default;

(I) A statement of the legal authority and jurisdiction
under which the adjudicative proceeding is to be maintained;

(J) A statement of the purpose of the adjudicative
proceeding and questions to be decided including:

() the alleged violation, together with sufficient facts to
put the respondent on notice of the alleged violation and the
name of the agency or department staff member making the
violation report;

(II) the penalty sought, which may include assessment of
costs under Section 32A-1-119(5)(c) and (d) if the respondent
is found guilty of the alleged violation, and forfeiture of any
compliance bond on final revocation under Section 32A-1-
119(5)(f) if revocation is sought by the department;

(K) Any violation history of the respondent which may be
considered in assessing an appropriate penalty should the
respondent be found guilty of the alleged violation; and

(L) The name, title, mailing address, and telephone
number of the presiding officer.

(i) A copy of the law enforcement agency or staff report
shall accompany the notice of agency action. The presiding
officer shall delete from the report any information that might
compromise the identity of a confidential informant or
undercover agent.

(iii) The notice of agency action and any subsequent
pleading in the case shall be retained in the respondent's
department file.

(iv) The notice of agency action shall be mailed to each
respondent, any attorney representing the department, and, if
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applicable, any law enforcement agency that referred the alleged
violation to the department.

(v) The presiding officer may permit or require pleadings
in addition to the notice of agency action. All additional
pleadings shall be filed with the presiding officer, with copies
sent by mail to each respondent and to the department.

(vi) Amendment to Pleading. The presiding officer may,
upon motion of the respondent or department made at or before
the hearing, allow any pleading to be amended or corrected.
Defects which do not substantially prejudice a respondent or the
department shall be disregarded.

(vii) Signing of Pleading. Pleadings shall be signed by the
department or respondent, or their authorized attorney or
representative, and shall show the signer's address and telephone
number. The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth.

(b) The Prehearing Conference.

(i) The presiding officer may hold a prehearing conference
with the respondent and the department to encourage settlement,
clarify issues, simplify the evidence, or expedite the
proceedings.

(i) All or part of any adjudicative proceeding may be
stayed at any time by a written settlement agreement signed by
the department and respondent or their authorized attorney or
representative, and by the presiding officer. The stay shall take
effect immediately upon the signing of the settlement
agreement, and shall remain in effect until the settlement
agreement is approved or rejected by the commission. No
further action shall be required with respect to any action or
issue so stayed until the commission has acted on the settlement
agreement.

(iii) A settlement agreement approved by the commission
shall constitute a final resolution of all issues agreed upon in the
settlement. No further proceedings shall be required for any
issue settled. The approved settlement shall take effect by its
own terms and shall be binding upon the respondent and the
department. Any breach of a settlement agreement by a
respondent may be treated as a separate violation and shall be
grounds for further disciplinary action. Additional sanctions
stipulated in the settlement agreement may also be imposed.

(iv) If the settlement agreement is rejected by the
commission, the action shall proceed in the same posture as if
the settlement agreement had not been reached, except that all
time limits shall have been stayed for the period between the
signing of the agreement and the commission rejection of the
settlement agreement.

(v) If the matter cannot be resolved by settlement
agreement, the department shall notify the respondent and the
presiding officer whether it will seek administrative fines
exceeding $3000, a suspension of the license, permit or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s).

(vi) If the department does not seek administrative fines
exceeding $3000, a suspension of the license, permit, or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s), any hearing on the matter shall be adjudicated
informally.

(vii) If the department does seek administrative fines
exceeding $3000, a suspension of the license, permit, or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s), the presiding officer shall convert the matter to a
formal adjudicative proceeding, and any hearing on the matter
shall be adjudicated formally. The department may waive the
formal adjudicative proceeding requirement that the respondent
file a written response to the notice of agency action.

(c) The Informal Hearing.

(i) The presiding officer shall notify the respondent and
department in writing of the date, time and place of the hearing
at least ten days in advance of the hearing. Continuances of
scheduled hearings are not favored, but may be granted by the
presiding officer for good cause shown. Failure by a respondent
to appear at the hearing after notice has been given shall be
grounds for default and shall waive both the right to contest the
allegations, and the right to the hearing. The presiding officer
shall proceed to prepare and serve on respondent an order
pursuant to R81-1-7(3)(d).

(i) All hearings shall be presided over by the presiding
officer.

(iii) The respondent named in the notice of agency action
and the department shall be permitted to testify, present
evidence, and comment on the issues. Formal rules of evidence
shall not apply, however, the presiding officer:

(A) may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B) shall exclude evidence privileged in the courts of
Utah;

(C)  shall recognize presumptions and inferences
recognized by law;

(D) may receive documentary evidence in the form of a
copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document;

(E) may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
record of other proceedings before the commission, and of
technical or scientific facts within the commission's specialized
knowledge;

(F) may not exclude evidence solely because it is hearsay;
and

(G) may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(iv) All testimony shall be under oath.

(v) Discovery is prohibited.

(vi) Subpoenas and orders to secure the attendance of
witnesses or the production of evidence shall be issued by the
presiding officer when requested by a respondent or the
department, or may be issued by the presiding officer on his
own motion.

(vii) A respondent shall have access to information
contained in the department's files and to material gathered in
the investigation of respondent to the extent permitted by law.

(viii) Intervention is prohibited.

(ix) The hearing shall be open to the public, provided that
the presiding officer may order the hearing closed upon a
written finding that the public interest in an open meeting is
clearly outweighed by factors enumerated in the closure order.
The presiding officer may take appropriate measures necessary
to preserve the integrity of the hearing.

(x) Record of Hearing. The presiding officer shall cause
an official record of the hearing to be made, at the department's
expense, as follows:

(A) The record of the proceedings may be made by means
of an audio or video recorder or other recording device at the
department's expense.

(B) The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter. If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department. Those desiring a copy of the certified shorthand
reporter's transcript may purchase it from the reporter.

(C) Any respondent, at his own expense, may have a
person approved by the department, prepare a transcript of the
hearing, subject to any restrictions that the department is
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permitted by statute to impose to protect confidential
information disclosed at the hearing. Whenever a transcript or
audio or video recording of a hearing is made, it will be
available at the department for use by the parties, but the
original transcript or recording may not be withdrawn.

(D) The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of
the hearing, or until the completion of any court proceeding on
the matter.

(xi) The presiding officer may grant continuances or
recesses as necessary.

(xii) Order of presentation. Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows: (1) department; (2)
respondent; (3) rebuttal by department.

(xiii) Time limits. The presiding officer may set
reasonable time limits for the presentations described above.

(xiv) Continuances of the hearing. Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification. The continuance
of the hearing may be made upon motion of a respondent or the
department indicating good cause why a continuance is
necessary. The continuance of the hearing may also be made
upon the motion of the presiding officer when in the public
interest.

(xv) Oral Argument and Briefs. Upon the conclusion of
the taking of evidence, the presiding officer may, in his
discretion, permit a respondent and the department to make oral
arguments or submit additional briefs or memoranda upon a
schedule to be designated by the presiding officer.

(d) Disposition.

(i) Presiding Officer's Order; Objections.

(A) Within a reasonable time after the close of the hearing,
the presiding officer shall issue a signed order in writing that
includes the following:

(I) the decision;

(IT) the reasons for the decision;

(III) findings of facts;

(IV) conclusions of law;

(V) recommendations for final commission action;

(VI) notice that a respondent or the department having
objections to the presiding officer's order may file written
objections with the presiding officer within ten days of service
of the order, setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful or not supported by the evidence.

(B) The order shall be based on the facts appearing in the
department's files and on the facts presented in evidence at the
informal hearing. Any finding of fact that was contested may
not be based solely on hearsay evidence. The findings of fact
shall be based upon a preponderance of the evidence. The order
shall not recommend a penalty more severe than that sought in
the notice of agency action, and in no event may it reccommend
administrative fines exceeding $3000, a suspension of the
license, permit, or certificate of approval for more than ten days,
or a revocation of the license, permit, or certificate of approval.

(C) A copy of the presiding officer's order shall be
promptly mailed to the respondent and the department.

(D) The presiding officer shall wait ten days from service
of his order for written objections, if any. The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit or which are not disputed.

(E) Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii) Commission Action.

(A) Upon expiration of the time for filing objections, the

order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed shall be
forwarded to the commission, and the commission shall finally
decide the matter on the basis of the order and any objections
submitted.

(B) The commission shall be deemed a substitute
presiding officer for this final stage of the informal adjudicative
proceeding pursuant to Sections 63G-4-103(1)(h)(ii) and (iii).
This stage is not considered a "review of an order by an agency
or a superior agency" under Sections 63G-4-301 and -302.

(C) No additional evidence shall be presented to the
commission. The commission may, in its discretion, permit the
respondent and department to present oral presentations.

(D) After the commission has reached a final decision, it
shall issue or cause to be issued a signed, written order pursuant
to Section 32A-1-119(3)(c) and (6) and, 63G-4-203(1)(i)
containing:

(I) the decision;

(II) the reasons for the decision;

(III) findings of fact;

(IV) conclusions of law;

(V) action ordered by the commission and effective date
of the action taken;

(VI) notice of'the right to seek judicial review of the order
within 30 days from the date of its issuance in the district court
in accordance with Sections 63G-4-401, -402, -404, and -405
and 32A-1-119 and -120.

(E) The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer's order.

(F) The order shall be based on the facts appearing in the
department's files and on the facts presented in evidence at the
informal hearing.

(G) The order shall not impose a penalty more severe than
that sought in the notice of agency action, and in no event may
itimpose administrative fines exceeding $3000, a suspension of
the license, permit, or certificate of approval for more than ten
days, or a revocation of the license, permit, or certificate of
approval.

(H) The commission, after it has rendered its final decision
and order, may direct the department director to prepare, issue,
and cause to be served on the parties the final written order on
behalf of the commission.

(I) A copy of the commission's order shall be promptly
mailed to the parties.

(e) Judicial Review.

(i) Any petition for judicial review of the commission's
final order must be filed within 30 days from the date the order
is issued.

(i) Appeals from informal adjudicative proceedings shall
be to the district court in accordance with Sections 63G-4-402,
-404, and -405, and 32A-1-119 and -120.

(4) The Formal Process.

(a) Conversion Procedures. Ifa presiding officer converts
an informal adjudicative proceeding to a formal adjudicative
proceeding pursuant to sections (2)(c)(iii) or (iv):

(i) the presiding officer shall notify the parties that the
adjudicative proceeding is to be conducted formally according
to the provisions of this rule and Sections 63G-4-204 to -209;

(ii) the case shall proceed without requiring the issuance
of a new or amended notice of agency action;

(iii) the respondent shall be required to file a written
response to the original notice of agency action within 30 days
ofthe notice of the conversion of the adjudicative proceeding to
a formal proceeding, unless this requirement is waived by the
department. Extensions of time to file a response are not
favored, but may be granted by the presiding officer for good
cause shown. Failure to file a timely response shall waive the
respondent's right to contest the matters stated in the notice of
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agency action, and the presiding officer may enter an order of
default and proceed to prepare and serve his final order pursuant
to R81-1-7(4)(e). The response shall be signed by the
respondent, or by an authorized agent or attorney of the
respondent, and shall set forth in clear and concise terms:

(A) the case number assigned to the action;

(B) the name of the adjudicative proceeding, "DABC vs.

(C) the name of the respondent;

(D) whether the respondent admits, denies, or lacks
sufficient knowledge to admit or deny each allegation stated in
the notice of agency action, in which event the allegation shall
be deemed denied;

(E) any facts in defense or mitigation of the alleged
violation or possible penalty;

(F) a brief summary of any attached evidence. Any
supporting documents, exhibits, signed statements, transcripts,
etc., to be considered as evidence shall accompany the response;

(G) a statement of the relief the respondent seeks;

(H) a statement summarizing the reasons that the relief
requested should be granted.

(iv) the presiding officer may permit or require pleadings
in addition to the notice of agency action and the response. All
additional pleadings shall be filed with the presiding officer,
with copies sent by mail to each party.

(v) the presiding officer may, upon motion of the
responsible party made at or before the hearing, allow any
pleading to be amended or corrected. Defects which do not
substantially prejudice any of the parties shall be disregarded;

(vi) Pleadings shall be signed by the party or the party's
attorney and shall show the signer's address and telephone
number. The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth;

(b) Intervention.

(i) Any person not a party may file a signed, written
petition to intervene in a formal adjudicative proceeding with
the presiding officer. The person who wishes to intervene shall
mail a copy of the petition to each party. The petition shall
include:

(A) the agency's case number;

(B) astatement of facts demonstrating that the petitioner's
legal rights or interests are substantially affected by the formal
adjudicative proceedings or that the petitioner qualifies as an
intervenor under any provision of law; and

(C) a statement of the relief that the petitioner seeks from
the agency;

(ii) Response to Petition. Any party to a proceeding into
which intervention is sought may make an oral or written
response to the petition for intervention. The response shall
state the basis for opposition to intervention and may suggest
limitations to be placed upon the intervenor if intervention is
granted. The response must be presented or filed at or before
the hearing.

(iii) Granting of Petition. The presiding officer shall grant
a petition for intervention if the presiding officer determines
that:

(A) the petitioner's legal interests may be substantially
affected by the formal adjudicative proceeding; and

(B) the interests of justice and the orderly and prompt
conduct of the adjudicative proceedings will not be materially
impaired by allowing the intervention.

(iv) Order Requirements.

(A) Any order granting or denying a petition to intervene
shall be in writing and sent by mail to the petitioner and each
party.

(B) An order permitting intervention may impose
conditions on the intervenor's participation in the adjudicative
proceeding that are necessary for a just, orderly, and prompt

conduct of the adjudicative proceeding.

(C) The presiding officer may impose conditions at any
time after the intervention.

(D) Ifit appears during the course of the proceeding that
an intervenor has no direct or substantial interest in the
proceeding and that the public interest does not require the
intervenor's participation, the presiding officer may dismiss the
intervenor from the proceeding.

(E) In the interest of expediting a hearing, the presiding
officer may limit the extent of participation of an intervenor.
Where two or more intervenors have substantially like interests
and positions, the presiding officer may at any time during the
hearing limit the number of intervenors who will be permitted
to testify, cross-examine witnesses or make and argue motions
and objections.

(c) Discovery and Subpoenas.

(i) Discovery. Upon the motion of a party and for good
cause shown that it is to obtain relevant information necessary
to support a claim or defense, the presiding officer may
authorize the manner of discovery against another party or
person, including the staff, as may be allowed by the Utah Rules
of Civil Procedure.

(i) Subpoenas. Subpoenas and orders to secure the
attendance of witnesses or the production of evidence in formal
adjudicative proceedings shall be issued by the presiding officer
when requested by any party, or may be issued by the presiding
officer on his own motion.

(d) The Formal Hearing.

(i) Notice. The presiding officer shall notify the parties in
writing of the date, time, and place of the hearing at least ten
days in advance of the hearing. The presiding officer's name,
title, mailing address, and telephone number shall be provided
to the parties. Continuances of scheduled hearings are not
favored, but may be granted by the presiding officer for good
cause shown. Failure to appear at the hearing after notice has
been given shall be grounds for default and shall waive both the
respondent's right to contest the allegations, and the
respondent's right to the hearing. The presiding officer shall
proceed to prepare and serve on respondent his order pursuant
to R81-1-7(4)(e).

(ii) Public Hearing. The hearing shall be open to all
parties. It shall also be open to the public, provided that the
presiding officer may order the hearing closed upon a written
finding that the public interest in an open hearing is clearly
outweighed by factors enumerated in the closure order. The
presiding officer may take appropriate measures necessary to
preserve the integrity of the hearing.

(iii) Rights of Parties. The presiding officer shall regulate
the course of the hearings to obtain full disclosure of relevant
facts and to afford all the parties reasonable opportunity to
present their positions, present evidence, argue, respond,
conduct cross-examinations, and submit rebuttal evidence.

(iv) Public Participation. The presiding officer may give
persons not a party to the adjudicative proceeding the
opportunity to present oral or written statements at the hearing.

(v) Rules of Evidence. Technical rules of evidence shall
notapply. Any reliable evidence may be admitted subject to the
following guidelines. The presiding officer:

(A) may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B) shall exclude evidence privileged in the courts of
Utah;

(C)  shall recognize presumptions and inferences
recognized by law;

(D) may receive documentary evidence in the form of a
copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document.

(E) may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
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record of other proceedings before the agency, and of technical
or scientific facts within the agency's specialized knowledge;

(F) may not exclude evidence solely because it is hearsay;
and

(G) may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(vi) Oath. All testimony presented at the hearing, if
offered as evidence to be considered in reaching a decision on
the merits, shall be given under oath.

(vii) Order of presentation. Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows: (1) agency; (2)
respondent; (3) intervenors (if any); (4) rebuttal by agency.

(viii) Time limits. The presiding officer may set
reasonable time limits for the presentations described above.

(ix) Continuances of the hearing. Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification. The continuance
of the hearing may be made upon motion of a party indicating
good cause why a continuance is necessary. The continuance of
the hearing may also be made upon the motion of the presiding
officer when in the public interest.

(x) Oral Argument and Briefs. Upon the conclusion of the
taking of evidence, the presiding officer may, in his discretion,
permit the parties to make oral arguments or submit additional
briefs or memoranda upon a schedule to be designated by the
presiding officer.

(xi) Record of Hearing. The presiding officer shall cause
an official record of the hearing to be made, at the agency's
expense, as follows:

(A) The record may be made by means of an audio or
video recorder or other recording device at the department's
expense.

(B) The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter. If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department. Those desiring a copy of the certified shorthand
reporter's transcript may purchase it from the reporter.

(C) Any respondent, at his own expense, may have a
person approved by the department prepare a transcript of the
hearing, subject to any restrictions that the agency is permitted
by statute to impose to protect confidential information
disclosed at the hearing. Whenever a transcript or audio or
video recording of a hearing is made, it will be available at the
department for use by the parties, but the original transcript or
recording may not be withdrawn.

(D) The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of
the hearing, or until the completion of any court proceeding on
the matter.

(xii) Failure to appear. Inexcusable failure of the
respondent to appear at a scheduled evidentiary hearing after
receiving proper notice constitutes an admission of the charged
violation. The validity of any hearing is not affected by the
failure of any person to attend or remain in attendance pursuant
to Section 32A-1-119(5)(c).

(e) Disposition.

(i) Presiding Officer's Order; Objections.

(A) Within a reasonable time of the close of the hearing,
or after the filing of any post-hearing papers permitted by the
presiding officer, the presiding officer shall sign and issue a
written order that includes the following:

(I) the findings of fact based exclusively on evidence
found in the record of the adjudicative proceedings, or facts
officially noted. No finding of fact that was contested may be
based solely on hearsay evidence. The findings of fact shall be

based upon a preponderance of the evidence, except if the
respondent fails to respond as per R81-1-7(4)(a)(iii), then the
findings of fact shall adopt the allegations in the notice of
agency action;

(IT) conclusions of law;

(III) the decision;

(IV) the reasons for the decision;

(V) recommendations for final commission action. The
order shall not recommend a penalty more severe than that
sought in the notice of agency action;

(VI) notice that a respondent or the department having
objections to the presiding officer's order may file written
objections with the presiding officer within ten days of service
of the order setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful, or not supported by the evidence.

(B) A copy of the presiding officer's order shall be
promptly mailed to the parties.

(C) The presiding officer shall wait ten days from service
of his order for written objections, if any. The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit and which are not disputed.

(D) Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii) Commission Action.

(A) Upon expiration of the time for filing objections, the
order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed by the
respondent, shall be forwarded to the commission, and the
commission shall finally decide the matter on the basis of the
order and any objections submitted.

(B) The commission shall be deemed a substitute
presiding officer for this final stage of the formal adjudicative
proceeding pursuant to Sections 63G-4-103(1)(h)(ii) and (iii).
This stage is not considered a "review of an order by an agency
or a superior agency" under Sections 63G-4-301 and -302.

(C) No additional evidence shall be presented to the
commission. The commission may, in its discretion, permit the
parties to present oral presentations.

(D) After the commission has reached a final decision, it
shall issue or cause to be issued a signed, written order pursuant
to Section 32A-1-119(3)(c) and (6) and 63G-4-208(1) that
includes:

(D) findings of fact based exclusively on evidence found in
the record of the adjudicative proceedings, or facts officially
noted. No finding of fact that was contested may be based
solely on hearsay evidence. The findings of fact shall be based
upon a preponderance of the evidence, except if the respondent
fails to respond as per R81-1-7(4)(a)(iii), then the findings of
fact shall adopt the allegations in the notice of agency action
and the respondent is considered in default;

(II) conclusions of law;

(ITI) the decision;

(IV) the reasons for the decision;

(V) action ordered by the commission and effective date
of the action taken. The order shall not impose a penalty more
severe than that sought in the notice of agency action;

(VI) notice of the right to file a written request for
reconsideration within ten days of the service of the order;

(VID) notice of the right to seek judicial review of the
order within thirty days of the date of its issuance in the court
of appeals in accordance with Sections 32A-1-120 and 63G-4-
403, -404, -405.

(E) The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer's order.
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(F) The commission may use its experience, technical
competence and specialized knowledge to evaluate the
evidence.

(G) The commission, after it has rendered its final decision
and order, may direct the department director to prepare, issue,
and cause to be served on the parties the final written order on
behalf of the commission.

(H) A copy of the commission's order shall be promptly
mailed to the parties.

(I) A respondent having objections to the order of the
commission may file, within ten days of service of the order, a
request for reconsideration with the commission, setting forth
the particulars in which the order is unfair, unreasonable,
unlawful, or not supported by the evidence. If the request is
based upon newly discovered evidence, the petition shall be
accompanied by a summary of the new evidence, with a
statement of reasons why the respondent could not with
reasonable diligence have discovered the evidence prior to the
formal hearing, and why the evidence would affect the
commission's order.

(J) The filing of a request for reconsideration is not a
prerequisite for seeking judicial review of the commission's
order.

(K) Within twenty days of the filing of a request for
reconsideration, the commission may issue or cause to be issued
a written order granting the request or denying the request in
whole or in part. If the request is granted, it shall be limited to
the matter specified in the order. Upon reconsideration, the
commission may confirm its former order or vacate, change or
modify the same in any particular, or may remand for further
action. The final order shall have the same force and effect as
the original order.

(L) If the commission does not issue an order within
twenty days after the filing of the request, the request for
reconsideration shall be considered denied.

(f) Judicial Review.

(i) Respondent may file a petition for judicial review of
the commission's final order within 30 days from the date the
order is issued.

(ii) Appeals from formal adjudicative proceedings shall be
to the Utah Court of Appeals in accordance with Sections 63G-
4-403, -404, and 405, and Section 32A-1-120.

R81-1-8. Consent Calendar Procedures.

(1) Authority. This rule is pursuant to the commission's
authority to establish procedures for suspending or revoking
permits, licenses, and package agencies under 32A-1-107(1)(b)
and (e), and the commission's authority to adjudicate violations
of Title 32A.

(2) Purpose. This rule establishes a consent calendar
procedure for handling letters of admonishment issued and
settlement agreements proposed pursuant to R81-1-7 that meet
the following criteria:

(a) Uncontested letters of admonishment where no written
objections have been received from the respondent; and

(b)  Settlement agreements except those where the
respondent is allowed to present further argument to the
commission under the terms of the settlement agreement.

(3) Application of the Rule.

(a) A consent calendar may be utilized by the commission
at their meetings to expedite the handling of letters of
admonishment and settlement agreements that meet the criteria
of Section (2).

(b) Consent calendar items shall be briefly summarized by
department staff or the assistant attorney general assigned to the
department. The summary shall describe the nature of the
violations and the penalties sought.

(c)(i) The commission shall be furnished in advance of the
meeting a copy of each letter of admonishment and settlement

agreement on the consent calendar and any documents essential
for the commission to make an informed decision on the matter.

(ii) If the case involves anything unusual or out of the
ordinary, it shall be highlighted on the letter of admonishment
or settlement agreement and shall be noted by the department
staff person or assistant attorney general during the summary of
the case.

(iii) Settlement agreements on the consent calendar shall
include specific proposed dates for the suspension of any license
or permit, and for payment of any fines or administrative costs.

(d) If the case involves a serious or grave violation as
defined in R81-1-6, the licensee or permittee, absent good
cause, shall be in attendance at the commission meeting. The
licensee or permittee shall be present not to make a
presentation, but to respond to any questions from the
commission. Individual employees of a licensee or permittee
are not required to be in attendance at the commission meeting.

() Any commissioner may have an item removed from
the consent calendar if the commissioner feels that further
inquiry is necessary before reaching a final decision. In the
eventa commissioner elects to remove an item from the consent
calendar, and the licensee or permittee is not in attendance, the
matter may be rescheduled for the next regular commission
meeting. Otherwise, the action recommended by department
staff or the assistant attorney general presenting the matter shall
be approved by unanimous consent of the commission.

(f) All consent calendar items shall be approved in a single
motion at the conclusion of the presentation of the summary.

(g) All fines and administrative costs shall be paid on or
before the day of the commission meeting unless otherwise
provided by order of the commission.

R81-1-9. Liquor Dispensing Systems.

A licensee may not install or use any system for the
automated mixing or dispensing of spirituous liquor unless the
dispensing system has been approved by the department.

(1) Minimum requirements. The department will only
approve a dispensing system which:

(a) dispenses spirituous liquor in calibrated quantities not
to exceed 1.5 ounces; and

(b) has a meter which counts the number of pours
dispensed.

The margin of error of the system for a one ounce pour size
cannot exceed 1/16 of an ounce or two milliliters.

(2) Types of systems. Dispensing systems may be of
various types including: gun, stationary head, tower, insertable
spout, ring activator or similar method.

(3) Method of approval.

(a) Suppliers. Companies which manufacture, distribute,
sell, or supply dispensing systems must first have their product
approved by the department prior to use by any liquor licensee
in the state. They shall complete the "Supplier Application for
Dispensing System Approval" form provided by the department,
which includes: the name, model number, manufacturer and
supplier of the product; the type and method of dispensing,
calibrating, and metering; the degree or tolerance of error, and
a verification of compliance with federal and state laws, rules,
and regulations.

(b) Licensees. Before any dispensing system is put into
use by a licensee, the licensee shall complete the "Licensee
Application for Dispensing System Approval" form provided by
the department. The department shall maintain a list of
approved products and shall only authorize installation of a
product previously approved by the department as provided in
subsection (a). The licensee is thereafter responsible for
verifying that the system, when initially installed, meets the
specifications which have been supplied to the department by
the manufacturer. Once installed, the licensee shall maintain
the dispensing system to ensure that it continues to meet the



UAC (As of March 1, 2011)

Printed: March 9, 2011

Page 16

manufacturer's specifications. Failure to maintain the system
may be grounds for suspension or revocation of the licensee's
liquor license.

(c) Removal from approved list. In the event the system
does not meet the specifications as represented by the
manufacturer, the licensee shall immediately notify the
department. The department shall investigate the situation to
determine whether the product should be deleted from the
approved list.

(4) Operational restrictions.

(a) The system must be calibrated to pour a quantity of
spirituous liquor not to exceed 1.5 ounces.

(b) Voluntary consent is given that representatives of the
department, State Bureau of Investigation, or any law
enforcement officer shall have access to any system for
inspection or testing purposes. A licensee shall furnish to the
representatives, upon request, samples of the alcoholic products
dispensed through any system for verification and analysis.

(c) Spirituous liquor bottles in use with a dispensing
system at the dispensing location must be affixed to the
dispensing system by the licensee. Spirituous liquor bottles in
use with a remote dispensing system must be in a locked storage
area. Any other primary spirituous liquor not in service must
remain unopened. There shall be no opened primary spirituous
liquor bottles at a dispensing location that are not affixed to an
approved dispensing device.

(d) The dispensing system and spirituous liquor bottles
attached to the system must be locked or secured in such a place
and manner as to preclude the dispensing of spirituous liquor at
times when liquor sales are not authorized by law.

(e) All dispensing systems and devices must

(i) avoid an in-series hookup which would permit the
contents of liquor bottles to flow from bottle to bottle before
reaching the dispensing spigot or nozzle;

(ii) not dispense from or utilize containers other than
original liquor bottles; and

(iii) prohibit the intermixing of different kinds of products
or brands in the liquor bottles from which they are being
dispensed.

(f) Pursuant to federal law, all liquor dispensed through a
dispensing system shall be from its original container, and there
shall be no re-use or refilling of liquor bottles with any
substance whatsoever. The commission adopts federal
regulations 27 CFR 31.261-31.262 and 26 USC Section 5301
and incorporates them by reference.

(g) Each licensee shall keep daily records for each
dispensing outlet as follows:

(i) a list of brands of liquor dispensed through the
dispensing system;

(ii) the number of portions of liquor dispensed through the
dispensing system determined by the calculated difference
between the beginning and ending meter readings and/or as
electronically generated by the recording software of the
dispensing system;

(iii) number of portions of liquor sold; and

(iv) a comparison of the number of portions dispensed to
the number of portions sold including an explanation of any
variances.

(v) These records must be made available for inspection
and audit by the department or law enforcement.

(h) This rule does not prohibit the sale of pitchers of mixed
drinks as long as the pitcher contains no more than 1.5 ounces
of primary spirituous liquor and no more than a total of 2.5
ounces of spirituous liquor per person to which the pitcher is
served.

(i) Licensees shall display in a prominent place on the
premises a list of the types and brand names of spirituous liquor
being served through its dispensing system. This requirement
may be satisfied either by printing the list on an alcoholic

beverage menu or by wall posting or both.

(j) All dispensing systems and devices must conform to
federal, state, and local health and sanitation requirements.
Where considered necessary, the department may:

(i) require the alteration or removal of any system,

(ii) require the licensee to clean, disinfect, or otherwise
improve the sanitary conditions of any system.

R81-1-11. Multiple-Licensed Facility Storage and Service.

(1) For the purposes of this rule:

(a) "premises" as defined in Section 32A-1-105(45) shall
include the location of any licensed restaurant, limited
restaurant, club, or on-premise beer retailer facility or facilities
operated or managed by the same person or entity that are
located within the same building or complex, and any similar
sublicense located within the same building of a resort license
under 32A-4a. Multiple licensed facilities shall be termed
"qualified premises" as used in this rule.

(b) the terms "sell", "sale", "to sell" as defined in Section
32A-1-105(53) shall not apply to a cost allocation of alcoholic
beverages as used in this rule.

(c) "cost allocation" means an apportionment of the as
purchased cost of the alcoholic beverage product based on the
amount sold in each outlet.

(d) "remote storage alcoholic beverage dispensing system"
means a dispensing system where the alcoholic product is stored
in a single centralized location, and may have separate
dispensing heads at different locations, and is capable of
accounting for the amount of alcoholic product dispensed to
each location.

(2) Where qualified premises have consumption areas in
reasonable proximity to each other, the dispensing of alcoholic
beverages may be made from the alcoholic beverage inventory
of an outlet in one licensed location to patrons in either
consumption area of the qualified premises subject to the
following requirements:

(a) point of sale control systems must be implemented that
will record the amounts of each alcoholic beverage product sold
in each location;

(b) cost allocation of the alcoholic beverage product cost
must be made for each location on at least a monthly or
quarterly basis pursuant to the record keeping requirements of
Section 32A-4-106, 32A-4-307, 32A-5-107, or 32A-10-206;

(c) dispensing of alcoholic beverages to a licensed location
may not be made on prohibited days or at prohibited hours
pertinent to that license type;

(d) if separate inventories of liquor are maintained in one
dispensing location, the storage area of each licensee's liquor
must remain locked during the prohibited hours and days of sale
for each license type;

(e) dispensing of alcoholic beverages to a licensed location
may not be made in any manner prohibited by the statutory or
regulatory operational restrictions of that license type;

(f) alcoholic beverages dispensed under this section may
be delivered by servers from one outlet to the various approved
consumption areas, or dispensed to each outlet through the use
of a remote storage alcoholic beverage dispensing system.

(3) On qualified premises where each licensee maintains
an inventory of alcoholic beverage products, the alcoholic
beverages owned by each licensee may be stored in a common
location in the building subject to the following guidelines:

(a) each licensee shall identify the common storage
location when applying for or renewing their license, and shall
receive department approval of the location;

(b) each licensee must be able to account for its ownership
of the alcoholic beverages stored in the common storage
location by keeping records, balanced monthly, of expenditures
for alcoholic beverages supported by items such as delivery
tickets, invoices, receipted bills, canceled checks, petty cash
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vouchers; and
(c) the common storage area may be located on the
premises of one of the licensed liquor establishments.

R81-1-12. Alcohol Training and Education Seminar.

(1) The alcohol training and education seminar, as
described in Section 62A-15-401, shall be completed by every
individual of every new and renewing licensee under title 32A
who:

(a) is employed to sell or furnish alcoholic beverages to
the public within the scope of his employment for consumption
on the premises;

(b) is employed to manage or supervise the service of
alcoholic beverages; or

(c) holds an ownership interest in an on-premise licensed
establishment and performs the duties of a manager, supervisor,
or server of alcoholic beverages.

(2) Persons described in subsection 1(a) and (b) must
complete the training within 30 days of commencing
employment. Persons described in subsection 1(c) must
complete the training within 30 days of engaging in the duties
described in subsection 1(a) and (b).

(3) Each licensee shall maintain current records on each
individual indicating:

(a) date of hire, and

(b) date of completion of training.

(4) The seminar shall include the following subjects in the
curriculum and training:

(a) alcohol as a drug and its effect on the body and
behavior;

(b) recognizing the problem drinker;

(c) an overview of state alcohol laws;

(d) dealing with problem customers; and

(e) alternate means of transportation to get a customer
safely home.

(5) Persons required to complete the seminar shall pay a
fee to the seminar provider.

(6) The seminar is administered by the Division of
Substance Abuse of the Utah Department of Human Services.

(7) Persons who are not in compliance with subsection (2)
may not:

(a) serve or supervise the serving of alcoholic beverages
to a customer for consumption on the premises of a licensee; or

(b) engage in any activity that would constitute managing
operations at the premises of a licensee.

R81-1-13. Utah Government Records Access and
Management Act.
(1) Purpose. To provide procedures for access to

government records of the commission and the department.

(2) Authority. The authority for this rule is Sections 63G-
2-204 and 63A-12-104 of the Government Records Access and
Management Act (GRAMA).

(3) Requests for Access. Requests for access to
government records of the commission or the department should
be written and made to the executive secretary of the
commission or the records officer of the department, as the case
may be, at the following address: Department of Alcoholic
Beverage Control, 1625 South 900 West, P.O. Box 30408, Salt
Lake City, Utah 84130-0408.

(4) Fees. A fee schedule for the direct and indirect costs
of duplicating or compiling a record may be obtained from the
commission and the department by contacting the appropriate
official specified in paragraph (3) above. The department may
require payment of past fees and future estimated fees before
beginning to process a request if fees are expected to exceed $50
or if the requester has not paid fees from previous requests.
Fees for duplication and compilation of a record may be waived
under certain circumstances described in Section 63G-2-203(4).

Requests for this waiver of fees must be made to the appropriate
official specified in paragraph (3) above.

(5) Requests for Access for Research Purposes. Access to
private or controlled records for research purposes is allowed by
Section 63G-2-202(8). Requests for access to these records for
research purposes may be made to the appropriate official
specified in paragraph (3) above.

(6) Intellectual Property Rights.  Whenever the
commission or department determines that it owns an
intellectual property right to a portion of its records, it may elect
to duplicate and distribute, or control any materials, in
accordance with the provisions of Section 63G-2-201(10).
Decisions affecting records covered by these rights will be made
by the appropriate official specified in paragraph (3) above.
Any questions regarding the duplication and distribution of
materials should be addressed to that individual.

(7) Requests to Amend a Record. An individual may
contest the accuracy or completeness of a document pertaining
to him pursuant to Section 63G-2-603. The request should be
made to the appropriate official specified in paragraph (3)
above.

(8) Time Periods Under GRAMA. The provisions of Rule
6 of the Utah Rules of Civil Procedure shall apply to calculate
time periods specified in GRAMA.

R81-1-14.
Procedure.

(1) Authority and Purpose. This rule is promulgated
pursuant to Section 63G-3-201(3). The commission, pursuant
to 28 CFR 35.107, July 1, 1992 Ed., adopts, defines, and
publishes within this rule complaint procedures providing for
prompt and equitable resolution of complaints filed in
accordance with Title II of the Americans With Disabilities Act,
with the commission or the department.

(2) No qualified individual with a disability, by reason of
disability, shall be excluded from participation in or be denied
the benefits of the services, programs, or activities of the
commission, or department, or be subjected to discrimination by
the commission or department.

(3) Definitions.

"ADA coordinator" means the commission's and
department's coordinator or designee who has responsibility for
investigating and providing prompt and equitable resolution of
complaints filed by qualified individuals with disabilities.

"ADA State Coordinating Committee" means that
committee with representatives designated by the directors of
the following agencies: Office of Planning and Budget;
Department of Human Resource Management; Division of Risk
Management; Division of Facilities Construction Management;
and Office of the Attorney General.

"Disability" means with respect to an individual with a
disability, a physical or mental impairment that substantially
limits one or more of the major life activities of an individual,
a record of an impairment; or being regarded as having an
impairment.

"Individual with a disability" means a person who has a
disability which limits one of his major life activities and who
meets the essential eligibility requirement for the receipt of
services or the participation in programs or activities provided
by the commission or department, or who would otherwise be
an eligible applicant for vacant positions with the commission
or department, as well as those who are employees of the
commission or department.

"Major life activities" means functions such as caring for
one's self, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.

(4) Filing of Complaints.

(a) The complaint shall be filed in a timely manner to
assure prompt, effective assessment and consideration of the

Americans With Disabilities Act Complaint



UAC (As of March 1, 2011)

Printed: March 9, 2011

Page 18

facts, but no later than 60 days from the date of the alleged act
of discrimination.

(b) The complaint shall be filed with the commission's and
department's ADA coordinator in writing or in another
accessible format suitable to the individual.

(c) Each complaint shall:

(i) include the individual's name and address;

(ii) include the nature and extent of the individual's
disability;

(iii) describe the commission's or department's alleged
discriminatory action in sufficient detail to inform the
commission or department of the nature and date of the alleged
violation;

(iv) describe the action and accommodation desire; and

(v) be signed by the individual or by his legal
representative.

(d) Complaints filed on behalf of classes or third parties
shall describe or identify by name, if possible, the alleged
victims of discrimination.

(5) Investigation of Complaint.

(a) The ADA coordinator shall conduct an investigation of
each complaint received. The investigation shall be conducted
to the extent necessary to assure all relevant facts are
determined and documented. This may include gathering all
information listed in paragraph (4)(c) of this rule if it is not
made available by the individual.

(b) When conducting the investigation, the ADA
coordinator may seek assistance from the commission's or
department's legal, human resource, and budget staff in
determining what action, if any, shall be taken on the complaint.
Before making any decision that would involve an expenditure
of funds which is not absorbable within the commission's or
department's budget and would require appropriation authority;
facility modifications; or reclassification or reallocation in
grade, the ADA coordinator shall consult with the ADA State
Coordinating Committee.

(6) Issuance of Decision.

(a) Within 15 working days after receiving the complaint,
the ADA coordinator shall issue a decision outlining in writing
or in another acceptable suitable format stating what action, if
any, shall be taken on the complaint.

(b) If the coordinator is unable to reach a decision within
the 15 working day period, he shall notify the individual with a
disability in writing or by another acceptable, suitable format
why the decision is being delayed and what additional time is
needed to reach a decision.

(7) Appeals.

(a) The individual may appeal the decision of the ADA
coordinator by filing an appeal within five working days from
the receipt of the decision.

(b) Appeals involving the commission shall be filed in
writing with the commission. Appeals involving the department
shall be filed in writing with the department's executive director
or a designee other than the ADA coordinator.

(c) The filing of an appeal shall be considered as
authorization by the individual to allow review of all
information, including information classified as private or
controlled, by the commission, executive director, or designee.

(d) The appeal shall describe in sufficient detail why the
ADA coordinator's decision is in error, is incomplete or
ambiguous, is not supported by the evidence, or is otherwise
improper.

(e) The commission, executive director, or designee, shall
review the factual findings of the investigation and the
individual's statement regarding the inappropriateness of the
ADA coordinator's decision and arrive at an independent
conclusion and recommendation. Additional investigations may
be conducted if necessary to clarify questions of fact before
arriving at an independent conclusion. Before making any

decision that would involve an expenditure of funds which is
not absorbable within the commission's or department's budget
and would require appropriation authority; facility
modifications; or reclassification or reallocation in grade, the
commission, executive director, or designee shall also consult
with the State ADA Coordinating Committee.

(f) The decision shall be issued within ten working days
after receiving the appeal and shall be in writing or in another
accessible suitable format to the individual.

(g) If the commission, executive director, or designee is
unable to reach a decision within the ten working day period,
the individual shall be notified in writing or by another
acceptable, suitable format why the decision is being delayed
and the additional time needed to reach a decision.

(8) Classification of records. The record of each
complaint and appeal, and all written records produced or
received as part of the action, shall be classified as protected as
defined under Section 63G-2-305 until the ADA coordinator,
executive director, or their designees issue the decision, at
which time any portions of the record which may pertain to the
individual's medical condition shall remain classified as private
as defined under Section 63G-2-302, or controlled as defined in
Section 63G-2-304. All other information gathered as part of
the complaint record shall be classified as private information.
Only the written decision of the ADA coordinator, executive
director, or designees shall be classified as public information.

(9) Relationship to other laws. This rule does not prohibit
or limit the use of remedies available to individuals under the
state Anti-Discrimination Complaint Procedures Section 67-19-
32; the Federal ADA Complaint Procedures, 28 CFR 35.170, et
seq.; or any other Utah or federal law that provides equal or
greater protection for the rights of individuals with disabilities.

R81-1-15. Commission Declaratory Orders.

(1) Authority. As required by Section 63G-4-503, and as
authorized by Section 32A-1-107, this rule provides the
procedures for the submission, review, and disposition of
petitions for commission declaratory orders on the applicability
of statutes administered by the commission and department,
rules promulgated by the commission, and orders issued by the
commission.

(2) Petition Procedure.

(a) Any person or government agency directly affected by
astatute administered by the commission, a rule promulgated by
the commission, or an order issued by the commission may
petition for a declaratory order.

(b) The petitioner shall file the petition with the
commission's executive secretary.

(3) Petition Form. The petition shall:

(a) be clearly designated as a request for a declaratory
order;

(b) identify the statute, rule, or order to be reviewed;

(c) describe the situation or circumstances giving rise to
the need for the declaratory order, or in which applicability of
the statute, rule, or order is to be reviewed,

(d) describe the reason or need for the applicability
review;

(e) identify the person or agency directly affected by the
statute, rule, or order;

() include an address and telephone number where the
petitioner can be reached during regular work days; and

(g) be signed by the petitioner.

(4) Petition Review and Disposition.

(a) The commission shall:

(i) review and consider the petition;

(ii) prepare a declaratory order stating:

(A) the applicability or non-applicability of the statute,
rule, or order at issue;

(B) the reasons for the applicability or non-applicability of
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the statute, rule, or order; and

(C) any requirements imposed on the department, the
petitioner, or any person as a result of the declaratory order;

(iii) serve the petitioner with a copy of the order.

(b) The commission may:

(i) interview the petitioner;

(ii) hold an informal adjudicative hearing to gather
information prior to making its determination;

(iii) hold a public information-gathering hearing on the
petition;

(iv) consult with department staff, the Attorney General's
Office, other government agencies, or the public; and

(v) take any other action necessary to provide the petition
adequate review and due consideration.

R81-1-16.
Crime.

(1) The Alcoholic Beverage Control Act generally
disqualifies persons from being employees of the department,
operating a package agency, holding a license or permit, or
being employed in a managerial or supervisory capacity with a
package agency, licensee or permittee if they have been
convicted of:

(a) a felony under any federal or state law;

(b) any violation of any federal or state law or local
ordinance concerning the sale, manufacture, distribution,
warehousing, adulteration, or transportation of alcoholic
beverages;

(c) any crime involving moral turpitude; or

(d) driving under the influence of alcohol or drugs on two
or more occasions within the last five years.

(2) In the case of a partnership, corporation, or limited
liability company the proscription under Subsection (1) applies
if any of the following has been convicted of any offense
described in Subsection (1):

(a) a partner;

(b) a managing agent;

(c) a manager;

(d) an officer;

(e) adirector;

(f) astockholder who holds at least 20% of the total issued
and outstanding stock of the corporation; or

(g) a member who owns at least 20% of the limited
liability company.

(3) As used in the Act and these rules:

(a) "convicted" or "conviction" means a determination of
guilt by a judge or a jury, upon either a trial or entry of a plea,
in any court, including a court not of record, that has not been
reversed on appeal;

(b) "felony" means any crime punishable by a term of
imprisonment in excess of one year; and

(c) a"crime involving moral turpitude" means a crime that
involves actions done knowingly contrary to justice, honesty, or
good morals. It is also described as a crime that is "malum in
se" as opposed to "malum prohibitum" - actions that are
immoral in themselves regardless of being punishable by law as
opposed to actions that are wrong only since they are prohibited
by statute. A crime of moral turpitude ordinarily involves an
element of falsification or fraud or of harm or injury directed to
another person or another's property. For purposes of this rule,
crimes of moral turpitude may include crimes involving
controlled substances, illegal drugs, and narcotics.

Disqualification Based Upon Conviction of

R81-1-17. Advertising.

(1) Authority and General Purpose. This rule is pursuant
to Section 32A-12-401(4) which authorizes the commission to
establish guidelines for the advertising of alcoholic beverages in
this state except to the extent prohibited by Title 32A.

(2) Definitions.

(a) For purposes of this rule, "advertisement" or
"advertising" includes any written or verbal statement,
illustration, or depiction which is calculated to induce alcoholic
beverage sales, whether it appears in a newspaper, magazine,
trade booklet, menu, wine card, leaflet, circular, mailer, book
insert, catalog, promotional material, sales pamphlet, or any
written, printed, graphic, or other matter accompanying the
container, representations made on cases, billboard, sign, or
other public display, public transit card, other periodical
literature, publication or in a radio or television broadcast, or in
any other media; except that such term shall not include:

(i) labels on products; or

(i) any editorial or other reading material (i.e., news
release) in any periodical or publication or newspaper for the
publication of which no money or valuable consideration is paid
or promised, directly or indirectly, by any alcoholic beverage
industry member or retailer, and which is not written by or at
the direction of the industry member or retailer.

(b) For purposes of this rule, "minor" or "minors" shall
mean persons under the age of 21 years.

(3) Application.

(a) This rule shall govern the regulation of advertising of
alcoholic beverages sold within the state, except where the
regulation of interstate electronic media advertising is
preempted by federal law. This rule incorporates by reference
the Federal Alcohol Administration Act, 27 U.S.C. 205(f), and
Subchapter A, Parts 4, 5, 6 and 7 of the regulations of the
Bureau of Alcohol, Tobacco and Firearms, United States
Department of the Treasury in 27 CFR 4, 5, 6 and 7 (1993
Edition). These provisions shall regulate the labeling and
advertising of alcoholic beverages sold within this state, except
where federal statutes and regulations are found to be contrary
to or inconsistent with the provisions of the statutes and rules of
this state.

(b) 27 CFR Section 7.50 provides that federal laws apply
only to the extent that the laws of a state impose similar
requirements with respect to advertisements of malt beverages
manufactured and sold or otherwise disposed of in the state.
This rule, therefore, adopts and incorporates by reference
federal laws, previously referenced in subparagraph (a), relating
to the advertising of malt beverage products.

(4) Current statutes and rules restricting the advertising,
display, or display of price lists of liquor products, as defined in
32A-1-105(29), by the department, state stores, or type 1, 2 or
3 package agencies as defined in R81-3-1, are applicable.

(5) All advertising of liquor and beer by manufacturers,
suppliers, importers, local industry representatives, wholesalers,
permittees, and licensed retailers of such products, and type 4
and 5 package agencies as defined in R81-3-1 shall comply with
the advertising requirements listed in Section (6) of this rule.

(6) Advertising Requirements. Any advertising or
advertisement authorized by this rule:

(a) May not violate any federal laws referenced in
Subparagraph (3);

(b) May not contain any statement, design, device, or
representation that is false or misleading;

(c) May not contain any statement, design, device, or
representation that is obscene or indecent;

(d) May not refer to, portray or imply illegal conduct,
illegal activity, abusive or violent relationships or situations, or
anti-social behavior, except in the context of public service
advertisements or announcements to educate and inform people
of the dangers, hazards and risks associated with irresponsible
drinking or drinking by persons under the age of 21 years;

(e) May not encourage over-consumption or intoxication,
promote the intoxicating effects of alcohol consumption, or
overtly promote increased consumption of alcoholic products;

(f) May not advertise any unlawful discounting practice
such as "happy hour", "two drinks for the price of one", "free
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alcohol", or "all you can drink for $...".

(g) May not encourage or condone drunk driving;

(h) May not depict the act of drinking;

(i) May not promote or encourage the sale to or use of
alcohol by minors;

(j) May not be directed or appeal primarily to minors by:

(i) using any symbol, language, music, gesture, cartoon
character, or childhood figure such as Santa Claus that primarily
appeals to minors;

(ii) employing any entertainment figure or group that
appeals primarily to minors;

(iii) placing advertising in magazines, newspapers,
television programs, radio programs, or other media where most
of the audience is reasonably expected to be minors, or placing
advertising on the comic pages of magazines, newspapers, or
other publications;

(iv) placing advertising in any school, college or university
magazine, newspaper, program, television program, radio
program, or other media, or sponsoring any school, college or
university activity;

(v) using models or actors in the advertising that are or
reasonably appear to be minors;

(vi) advertising at an event where most of the audience is
reasonably expected to be minors; or

(vii) using alcoholic beverage identification, including
logos, trademarks, or names on clothing, toys, games or game
equipment, or other materials intended for use primarily by
minors.

(k) May not portray use of alcohol by a person while that
person is engaged in, or is immediately about to engage in, any
activity that requires a high degree of alertness or physical
coordination;

(I) May not contain claims or representations that
individuals can obtain social, professional, educational, athletic,
or financial success or status as a result of alcoholic beverage
consumption, or claim or represent that individuals can solve
social, personal, or physical problems as a result of such
consumption;

(m) May not offer alcoholic beverages without charge;

(n) May not require the purchase, sale, or consumption of
an alcoholic beverage in order to participate in any promotion,
program, or other activity; and

(o) May provide information regarding product availability
and price, and factual information regarding product qualities,
but may not imply by use of appealing characters or life-
enhancing images that consumption of the product will benefit
the consumer's health, physical prowess, sexual prowess,
athletic ability, social welfare, or capacity to enjoy life's
activities.

(7) Violations. Any violation of this rule may result in the
imposition of any administrative penalties authorized by 32A-1-
119(5), (6) and (7), and may result in the imposition of the
criminal penalty of a class B misdemeanor pursuant to 32A-12-
104 and -401.

R81-1-19. Emergency Meetings.

(1) Purpose. The commission recognizes that there may
be times when, due to the necessity of considering matters of an
emergency or urgent nature, the public notice provisions of Utah
Code Sections 52-4-6(1), (2) and (3) cannot be met. Pursuant to
Utah Code Section 52-4-6(5), under such circumstances those
notice requirements need not be followed but rather the "best
notice practicable" shall be given.

(2) Authority. This rule is enacted under the authority of
Sections 63G-3-201 and 32A-1-107.

(3) Procedure. The following procedure shall govern any
emergency meeting:

(a) No emergency meeting shall be held unless an attempt
has been made to notify all of the members of the commission

of the proposed meeting and a majority of the convened
commission votes in the affirmative to hold such an emergency
meeting.

(b) Public notice of the emergency meeting shall be
provided as soon as practicable and shall include at a minimum
the following:

(i) Written posting of the agenda and notice at the offices
of the department;

(ii) If members of the commission may appear
electronically or telephonically, all such notices shall specify
the anchor location for the meeting at which interested persons
and members of the public may attend, monitor, and participate
in the open portions of the meeting;

(iil) Notice to the commissioners shall advise how they
may participate telephonically or electronically and be counted
as present for all purposes, including the determination of a
quorum.

(iv) Written, electronic or telephonic notice shall be
provided to at least one newspaper of general circulation within
the state and at least one local media correspondent.

(c) If one or more members of the commission appear
electronically or telephonically, the procedures governing
electronic meetings shall be followed, except for the notice
requirements which shall be governed by these provisions.

(d) In convening the meeting and voting in the affirmative
to hold such an emergency meeting, the commission shall
affirmatively state and find what unforeseen circumstances have
rendered it necessary for the commission to hold an emergency
meeting to consider matters of an emergency or urgent nature
such that the ordinary public notice of meetings provisions of
Utah Code Section 52-4-6 could not be followed.

R81-1-20. Electronic Meetings.

(1) Purpose. Utah Code Section 52-4-207 requires any
public body that convenes or conducts an electronic meeting to
establish written procedures for such meetings. This rule
establishes procedures for conducting commission meetings by
electronic means.

(2) Authority. This rule is enacted under the authority of
Sections 52-4-207, 63G-3-201 and 32A-1-107.

(3) Procedure. The following provisions govern any
meeting at which one or more commissioners appear
telephonically or electronically pursuant to Utah Code Section
52-4-207:

(a) If one or more members of the commission may
participate electronically or telephonically, public notices of the
meeting shall so indicate. In addition, the notice shall specify
the anchor location where the members of the commission not
participating electronically or telephonically will be meeting
and where interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

(b) Notice of the meeting and the agenda shall be posted
at the anchor location. Written or electronic notice shall also be
provided to at least one newspaper of general circulation within
the state and to a local media correspondent. These notices
shall be provided at least 24 hours before the meetings.

(c) Notice of the possibility of an electronic meeting shall
be given to the commissioners at least 24 hours before the
meeting. In addition, the notice shall describe how a
commissioner may participate in the meeting electronically or
telephonically.

(d) When notice is given of the possibility of a
commissioner appearing electronically or telephonically, any
commissioner may do so and shall be counted as present for
purposes of a quorum and may fully participate and vote on any
matter coming before the commission. At the commencement
of the meeting, or at such time as any commissioner initially
appears electronically or telephonically, the chair shall identify
for the record all those who are appearing telephonically or
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electronically. Votes by members of the commission who are
not at the physical location of the meeting shall be confirmed by
the chair.

(e) The anchor location, unless otherwise designated in the
notice, shall be at the offices of the Department of Alcoholic
Beverage Control, 1625 South 900 West, Salt Lake City, Utah.
The anchor location is the physical location from which the
electronic meeting originates or from which the participants are
connected. In addition, the anchor location shall have space and
facilities so that interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

R81-1-21. Beer Advertising in Event Venues.

(1) Authority. This rule is pursuant to the commission's
powers and duties as the plenary policymaking body on the
subject of alcoholic beverage control under 32A-1-107, and its
authority to establish guidelines for the advertising of alcoholic
beverages under 32A-12-401(4).

(2) Purpose.

(a)  This rule establishes a "safe harbor" from
administrative action being taken against beer manufacturers
and retailers under the circumstances and conditions below.
This rule is necessary to allow certain advertising relations to
occur even though they have the appearance of violating the
"tied-house" provisions of 32A-12-603, but where the reasons
and purposes for the "tied-house" provisions do not apply.

(b) "Tied-house" provisions have been enacted at both the
federal and state level in response to historical forces and
concerns. The thrust of the laws is to prevent two particular
dangers: the ability and potential ability of large firms to
dominate local markets through vertical and horizontal
integration, and excessive sales of alcoholic beverages produced
by overly aggressive marketing techniques. The principle
method used to avoid these developments was the establishment
ofatriple-tiered distribution system and licensing scheme where
separate and distinct business enterprises engaged in the
production, handling, and final sale of alcoholic beverages. The
laws also prohibited certain economic arrangements and
agreements between each of the three tiers of the distribution
system.

(c) Utah's "tied-house" and trade practice laws prohibit a
beer industry member, directly or indirectly or through an
affiliate, from inducing any beer retailer to purchase alcoholic
beverages from the industry member to the exclusion in whole
or in part of any of those products sold or offered for sale by
other persons by furnishing the retailer signs, money or other
things of value except to the extent allowed under 32A-12-603.
The laws prohibit a beer industry member, directly or indirectly
or through an affiliate, from paying or crediting a beer retailer
for any advertising, display, or distribution service. 32A-12-
603(5). This includes the purchase, by an industry member, of
advertising on signs, scoreboards, programs, scorecards, and the
like at ballparks, racetracks or stadiums, from the retail
concessionaire. See 27 C.F.R. Sec. 6.53 as referenced in 32A-
12-603(5)(a). The laws also prohibit an industry member from
making payments for advertising to a retailer association or a
display company where the resulting benefits flow to the
individual retailers. 32A-12-603(3)(b)(1)(B).

(d) Throughout the state, there are a number of large
facilities which put on or allow events to occur on their
premises. This includes sports arenas, ballparks, raceways,
fairgrounds, equestrian facilities and the like. These facilities
have arecognized area of advertising for sale in connection with
the events and which is standard for their events, e.g., fence
signage at ballparks. Many of these facilities are or have
associated with their on-premise beer retailer, either on an
annual basis, or as a temporary event permit holder. The issue
is thus raised as to the legality of the advertising of beer
products as part of the general advertising where other items are

advertised and the facility is or has within it an on-premise beer
retailer.

(3) Application of the Rule. Ifthe conditions listed below
are met, the reasons and purposes behind the "tied-house"
provisions restricting relations between manufacturers and
retailers do no apply or are not significantly impacted. In
addition, an event facility may be unduly restricted in its ability
to sell advertising and be competitive. This is based upon the
facility's primary purpose being other than the sale of food and
beverages, that advertising is a normal and accepted part of the
business of the facility and the events that occur at the facility,
that beer advertisers would be on equal footing with other
advertisers, and that there is little, if any, likelihood of the
purchasing of advertising space or time either having an impact
on the beer retailing decisions of the retailer or of allowing the
manufacturer to obtain or assert control over the retailer.
Therefore, if the following conditions are met, the sale of
advertising space or time to a beer manufacturer for display at
the facility does not constitute the payment to a retailer for
advertising, display or distribution service, and does not
otherwise constitute the furnishing of any signs, money, or other
things of value to a retailer in violation of the "tied-house"
provisions of 32A-12-603:

(a) The primary purpose of the facility is the hosting or
putting on events, and not the sale or service of food and
beverages, including alcoholic beverages;

(b) The retail licensee operates with a fixed seating
capacity of more than 2,000 persons;

(c) The advertising space or time is purchased only in
connection with events to be held on the premises, and not as
point-of-sale advertising. The advertising space or time is not
located near the beer concession area and does not reference the
on-premise retailer or the availability of beer;

(d) Sales of event advertising space or time and retail beer
sales are handled by different entities or divisions, that are
separate and do not influence each other, and no preference in
terms of beer sales or facilities are extended to a beer advertiser;

(e) The retail licensee serves other brands of malt
beverages or beer than the brand manufactured or sold by the
manufacturer purchasing advertising space or time. Unless
demonstrated for sound business reasons unrelated to "tied-
house" laws, the percentage of taps in a facility may not exceed
by 10% the actual percentage of sales, by brand, in that facility
or the community in the previous year;

(f) The advertising space or time is available to all types
of advertisers, is not limited to any type of product, such as
beer, is pursuant to an established rate card that sets forth the
advertising rates equally available to any other industry member
or (and at rates substantially similar for any) non-industry
advertiser, and the advertising agreement does not provide for
an exclusive right to an advertiser or a right to exclude other
advertisers;

(g) The industry member may not share in the costs or
contribute to the costs of the advertising or promotion of the
beer retailer or the facility, or obtain or have any interest in the
retailer or the facility; and

(h) The purchase of advertising space or time is by written
agreement, a copy of which shall be provided to the department
as a confidential business document, non-public, and only to be
used for enforcement purposes, and the term of the agreement
may not be for a period in excess of three years, including any
right of renewal.

(4) This "safe harbor" is limited to its express terms, does
not undermine or infringe upon general "tied-house"
prohibitions, and shall be strictly construed against its
applicability. This "safe harbor" also does not limit or abrogate
any exception to "tied-house" prohibitions.

R81-1-22. Diplomatic Embassy Shipments and Purchases.
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(1) Purpose. The Vienna Conventions on Diplomatic and
Consular Relations grant foreign diplomatic missions certain
exemptions from federal, state and local taxes. The United
States, by treaty, is a party to the Vienna Conventions, and is
obligated under international law to grant these exemptions
under these agreements to accredited diplomatic missions of
those countries that grant the United States reciprocal privileges.
These privileges include the purchase of alcoholic beverages
duty and tax free subject to certain exceptions such as indirect
taxes normally incorporated in the price of goods or services,
and charges levied for specific services rendered to benefit the
mission.

This rule establishes department guidelines for shipments
and purchases of alcohol by a foreign diplomatic mission with
an accredited embassy having full diplomatic privileges under
the Vienna Conventions that establishes an embassy presence in
the state of Utah (hereafter "accredited foreign diplomatic
mission").

(2) Application of Rule.

(a) Shipments. An accredited foreign diplomatic mission
that establishes an embassy presence in Utah may have or
possess, for official diplomatic use, and not for sale or resale,
alcoholic beverages that have not been purchased in the state of
Utah. Such products may be shipped or transported into the
state of Utah under the following conditions:

(i) The embassy must first obtain the approval of this
department prior to shipping or transporting its alcoholic
beverages into the state.

(i) Alcoholic beverages shipped or transported into the
state must clear U.S. Customs duty free.

(iii) The department shall affix the official state label to
the alcoholic beverages.

(iv) The embassy shall pay the department an
administrative handling fee of $1.00 per smallest unit (bottle,
can, or keg). Payment of handling fees shall be made by the
embassy using an official embassy check or embassy credit
card.

(v) The alcoholic beverages may be used by the embassy
only for official diplomatic functions, and may not be sold or
resold.

(b) Purchases.

(i) Special Orders. An accredited foreign diplomatic
mission that establishes an embassy presence in Utah may
special order from the department alcoholic beverage products
not presently sold in the state of Utah under the following
procedures:

(A) The company or importer supplying the product must
submit a price quotation to the department indicating the case
price (in US dollars) for which it will sell the product to the
state.

(B) The quoted case price must be reasonable (a minimum
of $10.00 per case).

(C) The product will be marked up using the department=s
standard pricing formula (less the state sales tax).

(D) Special orders must be placed by the embassy at least
two months in advance to allow the department sufficient time
to purchase and receive the product for the embassy.

(E) The product must be paid for by the embassy using an
official embassy check or embassy credit card.

(F) The product may be used by the embassy only for
official diplomatic functions, and may not be sold or resold.

(ii) Presently Available Merchandise. An accredited
foreign diplomatic mission that establishes an embassy presence
in Utah may purchase alcoholic beverages that are presently
sold in the state of Utah under the following procedures:

(A) Alcoholic beverage product purchases, other than
large quantity purchases, may be made by the embassy at any
state store. The store shall deduct state sales tax from the
purchase price.

(B) Large quantity purchase orders must be placed by the
embassy at the department's licensee warehouse. The
warehouse shall deduct state sales tax from the purchase price.

(C) The products must be paid for by the embassy using
an official embassy check or embassy credit card.

(D) The product may be used by the embassy only for
official diplomatic functions, and may not be sold or resold.

R81-1-23. Sales Restrictions on Products of Limited
Availability.
(1) Purpose. Some alcoholic beverage products,

especially wines, are of very limited availability from their
manufacturers and suppliers to retailers including the
department. When the department perceives that customer
demand for these limited products may exceed the department=s
current and future stock levels, the department, as a public
agency, may place restrictions on their sales to ensure their fair
distribution to all consumers. This also encourages
manufacturers and suppliers to continue to provide their
products to the department. This rule establishes the procedure
for allocating products of limited availability.

(2) Application of Rule.

(a) The purchasing and wine divisions of the department
shall identify those products that are of limited availability and
designate them as "Limited /Allocated Status" ("L Status")
items. The products shall be given a special "L Status" product
code designation.

(b) "L Status" products on the department's price list, in
stock, or on order, do not have to be sold on demand. Their
sales to the general public and to licensees and permittees may
be restricted. The purchasing and wine divisions of the
department may issue system-wide restrictions directing the
allocation of such products which may include placing limits on
the number of bottles sold per customer.

(c) Signs noting this rule shall be posted in state stores and
package agencies that carry "L Status" products.

R81-1-24. Responsible Alcohol Service Plan.

(1) Authority. This rule is pursuant to the commission's
powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control;
set policy by written rules that establish criteria and procedures
for suspending or revoking licenses; and prescribe the conduct
and management of any premises upon which alcoholic
beverages may be sold, consumed, served, or stored.

(2) Purpose. This rule allows the commission to require
a business licensed by the commission to sell, serve or store
alcoholic beverages for consumption on the licensed premises
that has been found by the commission to have violated any
provision of the Alcoholic Beverage Control Act relating to the
sale, service, or furnishing of alcoholic beverages to an
intoxicated person, or to a person under the age of 21, to have
a written Responsible Alcohol Service Plan.

(3) Definitions.

(a) "Commission" means the Alcoholic Beverage Control
Commission.

(b) "Department" means the Department of Alcoholic
Beverage Control.

(c) "Intoxication" and "intoxicated" are as defined in 32A-
1-105(28).

(d) "Licensed Business" is a person or business entity
licensed by the commission to sell, serve, and store alcoholic
beverages for consumption on the premises of the business.

(e) "Manager" means a person chosen or appointed to
manage, direct, or administer the operations at a licensed
business. A manager may also be a supervisor.

(f) "Responsible Alcohol Service Plan" or "Plan" means
a written set of policies and procedures of a licensed business
that outline measures that will be taken by the business to
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prevent employees of the licensed business from:

(i) over-serving alcoholic beverages to customers;

(i) serving alcoholic beverages to customers who are
actually, apparently, or obviously intoxicated; and

(iii) serving alcoholic beverages to persons under the age
of 21.

(h) "Server" means an employee who actually makes
available, serves to, or provides an alcoholic beverage to a
customer for consumption on the business premises.

(i) "Supervisor" means an employee who, under the
direction of a manager or owner, directs or has the responsibility
to direct, transfer, or assign duties to employees who actually
provide alcoholic beverages to customers on the premises of the
business.

(4) Application of Rule.

(a)(i) The commission may direct that a licensed business
that has been found by the commission to have violated any
provision of the Alcoholic Beverage Control Act relating to the
sale, service, or furnishing of alcoholic beverages to an
intoxicated person, or to a person under the age of 21, submit to
the department a Responsible Alcohol Service Plan.

(ii) The licensee thereafter shall maintain a Plan as a
condition of continued licensing and relicensing by the
commission.

(b) Any Plan at a minimum shall:

(i) outline the policies and procedures of the licensed
business to:

(A) prevent over-service of alcohol;

(B) prevent service of alcohol to persons who are
intoxicated;

(C) prevent service of alcohol to persons under the age of
21;

(D) provide alternate transportation options for problem
customers; and

(E) deal with hostile customers;

(ii) require that all managers, supervisors, servers, security
personnel, and others who are involved in the sale, service or
furnishing of alcohol, agree to follow the policies and
procedures of the Plan;

(iii) require adherence to the Plan as a condition of
employment;

(iv) require a commitment by management to monitor
employee compliance with the Plan;

(v) require periodic training sessions on the house policies
and procedures in the Plan, and on the techniques of responsible
service of alcohol taught in the Alcohol Training and Education
Seminar required by 62A-15-401, such as:

(A) identifying legal forms of ID, checking ID, and
recognizing fake ID;

(B) identifying persons under the age of 21;

(C) discussing the legal definition of intoxication;

(D) identifying behavioral signs of intoxication;

(E) discussing techniques for monitoring and controlling
consumption such as:

(1) drink counting;

(2) slowing down alcohol service;

(3) offering food or nonalcoholic beverages; and

(4) cutting off alcohol service;

(F) discussing third party or "dram shop" liability for the
unlawful service of alcohol to intoxicated persons and persons
under the age of 21 as outlined in 32A-14a-101 through -105;
and

(G)  discussing the potential criminal, civil and
administrative penalties for over-serving alcohol, selling,
serving, or otherwise furnishing alcohol to persons who are
intoxicated, or to persons who are under the age of 21.

(c) The licensed business may choose to include in the
Plan incentives for those employees who deserve special
recognition for their responsible service of alcohol.

(d) The Plan shall be available on the premises of the
licensed business so as to be accessible to all employees of the
licensed business who are involved in the sale, service or
furnishing of alcohol.

(e) The Plan shall be available on the premises of the
licensed business for inspection by representatives of the
commission, department and by law enforcement officers.

(f) Any licensed business that fails to submit to the
department a Plan as directed by the commission pursuant to
Subsection (4)(a), or to have a Plan available for inspection as
required by Subsection (4)(e), shall be subject to the immediate
suspension or revocation of its current license, and shall not be
granted a renewal of its license by the commission.

(g) The department, at the request of a licensed business,
may provide assistance in the preparation of a Plan.

R81-1-25.
Approvals.

(1) Authority. This rule is pursuant to:

(a) the police powers of the state under 32A-1-103 to
regulate the sale, service and consumption of alcoholic
beverages in a manner that protects the public health, peace,
safety, welfare, and morals;

(b) the commission's powers and duties under 32A-1-107
to prescribe the conduct and management of any premises upon
which alcoholic beverages may be sold, consumed, served, or
stored; and

(c) 32A-1-601 through -604 that prescribe the attire and
conduct of sexually-oriented entertainers in premises regulated
by the commission and require them to appear or perform only
in a tavern or social club and only upon a stage or in a
designated area approved by the commission in accordance with
commission rule.

(2) Purpose. This rule establishes guidelines used by the
commission to approve stages and designated performance areas
in a tavern or social club where sexually-oriented entertainers
may appear or perform in a state of seminudity.

(3) Definitions.

(a) "Seminude"”, "seminudity, or ‘"state of
seminudity"means a state of dress as defined in 32A-1- 105(54).

(b) "Sexually-oriented entertainer" means a person defined
in 32A-1-105(55).

(4) Application of Rule.

(a) A sexually-oriented entertainer may appear or perform
seminude only on the premises of a tavern or social club.

(b) A tavern or social club licensee, or an employee,
independent contractor, or agent of the licensee shall not allow:

(i) a sexually-oriented entertainer to appear or perform
seminude except in compliance with the conditions and attire
and conduct restrictions of 32A-1-602 and -603;

(ii) a patron to be on the stage or in the performance area
while a sexually-oriented entertainer is appearing or performing
on the stage or in the performance area; and

(iii) a sexually-oriented entertainer to appear or perform
seminude except on a stage or in a designated performance area
that has been approved by the commission.

(c) Stage and designated performance area requirements.

(i) The following shall submit for commission approval a
floor-plan containing the location of any stage or designated
performance area where sexually-oriented entertainers appear
or perform:

(A) an applicant for a tavern or social club license from
the commission who intends to have sexually-oriented
entertainment on the premises;

(B) a current tavern or social club licensee of the
commission that did not have sexually-oriented entertainment
on the premises when application was made for the license or
permit, but now intends to have such entertainment on the
premises; or

Sexually-Oriented Entertainers and Stage
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(C) a current tavern or social club licensee of the
commission that has sexually-oriented entertainment on the
premises, but has not previously had the stage or performance
area approved by the commission.

(ii) The commission may approve a stage or performance
area where sexually-oriented entertainers may perform in a state
of seminudity only if the stage or performance area:

(A) 1is horizontally separated from the portion of the
premises on which patrons are allowed by a minimum of three
(3) feet, which separation shall be delineated by a physical
barrier or railing that is at least three (3) feet high from the
floor;

(B) is configured so as to preclude a patron from:

(I) touching the sexually-oriented entertainer;

(II) placing any money or object on or within the costume
or the person of any sexually-oriented entertainer;

(ITI) is configured so as to preclude a sexually-oriented
entertainer from touching a patron; and

(IV) conforms to the requirements of any local ordinance
of the jurisdiction where the premise is located relating to
distance separation requirements between sexually-oriented
entertainers and patrons that may be more restrictive than the
requirements of Sections (4)(c)(i) and (ii) of this rule.

(iii) The person applying for approval of a stage or
performance area shall submit with their application:

(A) a diagram, drawn to scale, of the premises of the
business including the location of any stage or performance area
where sexually-oriented entertainers will appear or perform;

(B) a copy of any applicable local ordinance relating to
distance separation requirements between sexually-oriented
entertainers and patrons; and

(C) evidence of compliance with any such applicable local
ordinance.

R81-1-26. Criminal History Background Checks.

(1) Authority. This rule is pursuant to:

(a) the commission's powers and duties under 32A-1-107
to set policy by written rules that establish criteria and
procedures for granting, denying, suspending, or revoking
permits, licenses, and package agencies;

(b) 32A-1-111, 32A-2-101(1)(b),32A-3-103, 32A-4-103,
32A-4-203, 32A-4-304, 32A-4-403, 32A-4a-203, 32A-4a-303,
32A-5-103, 32A-6-103, 32A-7-103, 32A-8-103, 32A-8-503,
32A-9-103, 32A-10-203, 32A-10-303, and 32A-11-103 that
prohibit certain persons who have been convicted of certain
criminal offenses from being employed by the department or
from holding or being employed by the holder of an alcoholic
beverage license, permit, or package agency; and

(c) 32A-1-701 through 704 that allow for the department
to require criminal history background check reports on certain
individuals.

(2) Purpose. This rule:

(a) establishes the circumstances under which a person
identified in the statutory sections enumerated in Subparagraph
(1)(b), must provide the department with a criminal history
background report that shows the person meets the
qualifications of those statutory sections as a condition of
employment with the department, or as a condition of the
commission granting a license, permit, or package agency to an
applicant for a license, permit, or package agency; and

(b) establishes the procedures for the filing and processing
of criminal history background reports.

(3) Application of Rule.

(a)(i) Except to the extent provided in Subparagraphs
(3)(a)(@iv), (v), (vi), and (vii) a person identified in Subparagraph
(1)(b) who has been a resident of the state of Utah for at least
two years, shall submit a fingerprint card to the department, and
consent to a fingerprint criminal background check by Utah
Bureau of Criminal Identification, Department of Public Safety

(hereafter "B.C.L.").

(ii) Except to the extent provided in Subparagraphs
3)(a)(@iv), (v), (vi), and (vii), and (3)(b) through (h), a person
identified in Subparagraph (1)(b) who has been a resident of the
state of Utah for less than two years, shall submit a fingerprint
card to the department, and consent to a fingerprint criminal
background check by the Federal Bureau of Investigation
(hereafter "F.B.I.").

(iii) Except to the extent provided in Subparagraphs
(3)(a)(iv), (v), and (vi), and (vii), (3)(b) through (h), a person
identified in Subparagraph (1)(b) who currently resides outside
the state of Utah shall submit a fingerprint card to the
department, and consent to a fingerprint criminal background
check by the F.B.I.

(iv) A person identified in Subparagraph (1)(b) who
previously submitted a criminal background check as part of the
application process for a different license, permit, or package
agency that was issued by the commission shall not be required
to submit a fingerprint card with the department or provide a
new criminal history background report as part of the
application process for anew license, permit, or package agency
if the person attests that he or she has not been convicted of any
disqualifying criminal offense identified in Subparagraph (1)(b).

(v) Anapplicant for a single event permit under Title 32A,
Chapter 7 shall not be required to submit a fingerprint card or
provide a criminal history background report if the applicant
attests that the persons identified in Subparagraph (1)(b) have
not been convicted of any disqualifying criminal offense.

(vi) Anapplicant for a temporary special event beer permit
under 32A-10-301 to -306 shall not be required to submit a
fingerprint card or provide a criminal history background report
if the applicant attests that the persons identified in
Subparagraph (1)(b) have not been convicted of any
disqualifying criminal offense identified in Subparagraph (1)(b).

(vii) An applicant for employment with benefits with the
department shall be required to submit a fingerprint card and
consent to a fingerprint criminal background check only if the
department has made the decision to offer the applicant
employment with the department.

(b) An application that requires B.C.1. or F.B.I. criminal
history background report(s) may be included on a commission
meeting agenda, and may be considered by the commission for
issuance of a license, permit, or package agency if:

(i) the applicant has completed all requirements to apply
for the license, permit, or package agency other than the
department receiving the required B.C.I. or F.B.I. criminal
history background report(s);

(ii) the applicant attests in writing that he or she is not
aware of any criminal conviction of any person identified in
Subparagraph (1)(b) that would disqualify the applicant from
applying for and holding the license, permit, or package agency;

(iii) the applicant has submitted to the department the
necessary fingerprint card(s) required for the application, and
consented to the fingerprint criminal background check(s) by
the B.C.I. or F.B.L.;

(iv) the applicant at the time of application supplies the
department with a current criminal history background report
conducted by a third-party background check reporting service
on any person for which a B.C.I. or an F.B.I. background check
is required; and

(v) the applicant stipulates in writing that ifa B.C.I. or an
F.B.I report shows a criminal conviction that would disqualify
the applicant from holding the license, permit, or package
agency, the applicant shall immediately surrender the license,
permit, or package agency to the department.

(c) The commission may issue a license, permit, or
package agency to an applicant that has met the requirements of
Subparagraph (3)(b), and the license, permit, or package agency
shall be valid during the period the B.C.I. or F.B.1. is processing
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the criminal history report(s).

(d) The department shall use a unique file tracking system
for such licenses, permits, and package agencies.

(e) If the required B.C.I. or F.B.I. report(s) are not
received by the department within six (6) months of the date the
license, permit, or package agency is issued by the commission,
the licensee, permittee, or package agent shall appear at the next
regular meeting of the commission for a status report, and the
commission may either order the surrender of the license,
permit, or package agency, or may extend the reporting period.

(f) Upon the department's receipt of the B.C.I. or F.B.I.
report(s):

(i) if there is no disqualifying criminal history, the license,
permit, or package agency shall continue for the balance the
license or permit period, or the package agency contract period;
or

(ii) ifthere is a disqualifying criminal history, the license,
permit, or package agency shall be immediately surrendered,
and the commission may enter an order accepting the surrender,
or an order revoking the license, permit, or package agency
depending on the circumstances.

(g) In the case of a license or permit, if the statutory
deadline for renewing the license or permit occurs before receipt
of the B.C.I. or F.B.I. report(s), the licensee or permittee may
file for renewal of the license or permit subject to meeting all of
the requirements in Subparagraphs (3)(b) through (f).

(h) An applicant for employment with benefits with the
department that requires a B.C.1. or an F.B.I. criminal history
background report may be conditionally hired by the department
prior to receipt of the report if:

(i) the applicant attests in writing that he or she is not
aware of any criminal conviction that would disqualify the
applicant from employment with the department;

(i) the applicant has submitted to the department the
necessary fingerprint card(s) required for the application, and
consented to the fingerprint criminal background check(s) by
the B.C.I. or F.B.I;

(iii) the applicant stipulates in writing that if a B.C.I. or an
F.B.I. report shows a criminal conviction that would disqualify
the applicant from employment with the department, the
applicant shall terminate his or her employment with the
department.

R81-1-27. Label Approvals.

(1) Authority. This rule is pursuant to 32A-1-806(2)(c)
and (d) and 32A-1-807 which give the commission the authority
to adopt rules necessary to fully implement certain aspects of
the Malted Beverages Act, 32A-1-801 to -809.

(2) Purpose.

(a) Pursuant to 32A-1-804, effective October 1, 2008, a
manufacturer may not distribute or sell in this state any malted
beverage including beer, heavy beer, and flavored malt beverage
unless the label and packaging of the beverage has been first
approved by the department.

(b) The requirements and procedures for applying for label
and packaging approval are set forth in 32A-1-804 to -806.

(c) This rule:

(i) establishes administrative fees that may be assessed by
the department to process applications for the approval of malt
beverage labels and packaging;

(i1) provides supplemental procedures for applying for and
processing label and package approvals;

(iii) defines the meaning of certain terms in the Malted
Beverages Act; and

(iv) establishes the format of certain words and phrases
required on the containers and packaging of certain flavored
malt beverages.

(3) Application of Rule.

(a) The department shall assess a fee of $30.00 made

payable to the "Department of Alcoholic Beverage Control" for
each application submitted for label and packaging approval.

(b) A complete set of original labels for each size of
container must accompany each application for label and
packaging approval.

(i) This includes all band, strip, front and back labels
appearing on any individual container.

(i1) Original containers will not be accepted.

(iii) If original labels cannot be obtained, the following
will be accepted:

(A) color reproductions that are exact size; or

(B) a copy of the federal certificate of label approval
(COLA) from the Department of Treasury, Tax and Trade
Bureau (Form TTB F5100.31) with the exact size label if
printed in color.

(c) Because a heavy beer and flavored malt beverage
product may be sold only by the department to consumers and
on-premise retailers in this state, label approval for a heavy beer
or flavored malt beverage need not be applied for until the
department has decided to list the product for sale in this state.
Any listing will be contingent on label and packaging approval.

(d) Anapplication for approval is required for any revision
of a previously approved label.

(e) Anapplication for approval is required for any revision
to packaging that significantly modifies the notice that the
product is an alcoholic beverage.

(f) An application for approval is not required for any
revision to packaging that relates to subject matter other than
the required notice that the product is an alcoholic beverage
such as temporary seasonal or promotional themes.

(g) Pursuant to 32A-1-805(6):

(i) the department may revoke any label and packaging
approved by the department prior to October 1, 2008, that does
not comply with the label and packaging requirements of the
Malted Beverage Act;

(ii) the department may delist any heavy beer or flavored
malt beverage product listed by the department prior to October
1, 2008, that does not meet the label and packaging
requirements of the Malted Beverage Act;

(iii) any heavy beer or flavored malt beverage product
listed by the department prior to October 1, 2008, that did not
receive prior label and packaging approval need not submit an
application for label and packaging approval if the label and
packaging meet the requirements of the Malted Beverage Act.

(h) Pursuant to 32A-1-806, effective October 1, 2008, a
flavored malt beverage that is packaged in a manner that is
similar to a label or package used for a nonalcoholic beverage
must bear a prominently displayed label or a firmly affixed
sticker on the container that includes the statement "alcoholic
beverage" or "contains alcohol". Any packaging of a flavored
malt beverage must also prominently include, either imprinted
on the packaging or imprinted on a sticker firmly affixed to the
packaging the statement "alcoholic beverage" or "contains
alcohol". The words in the statement must appear:

(i) in capital letters and bold type;

(i1) in a solid contrasting background;

(iii) on the front of the container and packaging;

(iv) in a format that is readily legible;

(v) separate and apart from any descriptive or explanatory
information; and

(vi) in a type size no smaller than 3 millimeters wide and
3 millimeters high.

(i) Pursuant to 32A-1-806, effective October 1, 2008, the
label on a flavored malt beverage container shall state the
alcohol content as a percentage of alcohol by volume or by
weight. The alcohol content statement may not be abbreviated,
but shall use the complete words "alcohol," "volume," or
"weight". The words in the alcohol content statement must
appear:
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(i) in capital letters and bold type;

(i) in a solid contrasting background;

(iii) in a format that is readily legible; and

(iv) separate and apart from any descriptive or explanatory
information.

R81-1-28. Special Commission Meetings - Fees.

(1) Authority. This rule is pursuant to 32A-1-106(9) that
gives the commission authority to hold special commission
meetings; and 32A-1-107(1) that gives the commission authority
to establish procedures for granting and denying permits and to
prescribe fees payable for permits.

(2) Purpose. This rule authorizes the commission to assess
an administrative fee in addition to the regular permit fee to
cover the additional administrative costs of convening a special
commission meeting to consider the application of an applicant
for a single event permit or temporary special event beer permit
who failed to timely submit the permit application to be
considered at the commission's regularly scheduled monthly
meeting.

(3) Application of Rule.

(a) If the commission agrees to convene a special
commission meeting to accommodate an applicant described in
Section (2), the commission shall assess an administrative fee of
$350 in addition to the regular permit fee.

(b) The administrative fee in Section (3)(a) shall be used
to offset the costs of convening the special meeting including,
but not limited to:

(i) department costs associated with scheduling, arranging,
and providing notice of the special meeting;

(i) department costs associated with any emergency or
electronic meeting held pursuant to R81-1-19 and -20;

(iii) payment of per diem and expenses to commissioners;
and

(iv) any other costs incurred.

(c) The administrative fee in Section (3)(a) shall be paid
prior to the convening of the special commission meeting.

(d) The administrative fee in Section (3)(a) is a non-
refundable fee.

R81-1-29. Disclosure of Conflicts of Interest.

(1) Authority. This rule is pursuant to 32A-12-306 that
prohibits a commissioner from having a conflict of interest in
the performance of the commissioner's duties, and 67-16-9 that
prohibits a public officer from having personal investments in
any business entity which will create a substantial conflict
between the public officer's private interests and public duties.

(2) Purpose. This rule provides procedures for a
commissioner to disclose an existing or potential conflict of
interest to ensure that the decisions of the commission are based
on a fair process.

(3) Application of Rule.

(a) A commissioner shall disclose during a meeting of the
commission any substantial existing or potential conflict of
interest including the existence and nature of a professional,
financial, business, or personal interest with an applicant for a
license or permit or with a licensee or permittee that may impact
the commission member's ability to fairly and impartially vote
on a particular issue involving that applicant, licensee or
permittee.

(b) A commission member who believes he has a
substantial existing or potential conflict of interest that will
impact the commissioner's ability to fairly and impartially vote
on a particular issue shall recuse himself from voting on that
issue.

(¢) If a commission member discloses a substantial
existing or potential conflict of interest and does not recuse
himself from voting on the particular issue, the commission
may, by majority vote, disqualify the commission member from

participating and voting on the particular issue if the
commission believes the conflict of interest is substantial and
will impact the commission member's ability to fairly and
impartially vote on the issue. The affected commission member
may not participate in this vote.

(d) Any declaration of a conflict of interest must be
recorded in the minutes of the meeting.

R81-1-30. Factors for Granting Licenses.

(1) Definition. For purposes of this rule, "license"
includes a license, permit, certificate of approval, and package
agency.

(2) Authority. This rule is pursuant to 32A-1-107(1)(c)
which gives the commission the authority to set policy by
written rules that establish criteria and procedures for granting
a license. It is also based on those statutes throughout the
Alcoholic Beverage Control Act such as 32A-4-104(2)(e) that
give the commission the authority to consider non-statutory
factors or circumstances the commission considers necessary in
granting a license.

(3) Purpose. This rule provides a list of non-statutory
factors the commission considers in granting a license.

(4) Application of Rule. In addition to any statutory factor
for granting a license, the commission also may consider the
following non-statutory factors:

(a) availability of licenses under the quota;

(b) length of time the applicant has been awaiting a
license;

(c) opening date;

(d) whether a seasonal business;

(e) whether the location has been previously licensed or is
a new location;

(f) whether the application involves a change of ownership
of an existing location;

(g) whether the applicant holds other alcohol licenses at
this or other locations;

(h) whether the applicant has a violation history or a
pending violation;

(i) projected alcohol sales -- extent to which the alcohol
license will be utilized;

(j) nature of entertainment; and

(k) public input in support or opposition to granting the
license.

KEY: alcoholic beverages
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32A-10-306(5)
32A-11-103(1)(a)
32A-12-212(1)(b) and ©

R81. Alcoholic Beverage Control, Administration.
R81-3. Package Agencies.
R81-3-1. Definition.

Package agencies are retail liquor outlets operated by
private persons under contract with the department for the
purpose of selling packaged liquor from facilities other than
state liquor stores for off premise consumption. Package
agencies are classified into five types:

Type 1 - A package agency under contract with the
department which is operated in conjunction with a resort
environment (e.g., hotel, ski lodge, summer recreation area).

Type 2 - A package agency under contract with the
department which is in conjunction with another business where
the primary source of income to the operator is not from the sale
of liquor.

Type 3 - A package agency under contract with the
department which is not in conjunction with another business,
but is in existence for the sole purpose of selling liquor.

Type 4 - A package agency under contract with the
department which is located within a facility approved by the
commission for the purpose of selling and delivering liquor to
tenants or occupants of specific rooms which have been leased,
rented, or licensed within the same facility. A type 4 package
agency shall not be open to the general public.

Type 5 - A package agency under contract with the
department which is located within a winery, distillery, or
brewery that has been granted a manufacturing license by the
commission.

The commission may grant type 4 package agency
privileges to a type 1 package agency.

R81-3-2. Change of Location.
Any change of package agency location must be requested
in writing and approved in advance by the commission.

R81-3-3. Bonds.

No part of any surety bond required in Section 32A-3-105,
may be withdrawn during the time the package agency contract
is in effect. Ifthe package agent fails to maintain a valid surety
bond, the package agency contract shall be immediately
suspended until a valid bond is obtained. Failure to obtain a
bond within 30 days of notification by the department of the
delinquency shall result in an automatic rescission of the
package agency contract.

R81-3-4. Change of Package Agent.

Pursuant to Section 32A-3-106(17), any change of the
package agent designated in the department's package agency
agreement is a violation of these rules and shall result in the
immediate termination of the package agency contract.

R81-3-5. Special Orders of Liquor by Public.

(1) Purpose. A special order product is any product not
listed on the department=s product/price list. This rule outlines
the procedures for accepting, processing, ordering and
disbursing special orders.

(2) Application of Rule.

(a) Only type 2 and 3 package agencies may process
special order requests.

(b) Any individual may place a special order at any type
2 or 3 package agency. Special orders may be placed by groups
of individuals, organizations, or retail licensees either at a type
2 or 3 package agency or with the purchasing division of the
department. A special order shall be processed as follows:

(i) A special order form must be filled out and signed by
the customer for each special order product purchased. The
package agency shall forward the form to the department's
purchasing division.

(ii) Special orders may be ordered only by the case, not by
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the bottle. There is no handling fee on special orders.

(iii) Customers should be advised to allow at least two
months between processing and delivery of a special order.

(iv) Special orders for beer will be subject to availability
and according to the distributor's shipping criteria.

(v) If a group, organization, or retail licensee places a
special order, they may designate a particular package agency
or state store to which they want the special order items to be
sent. They shall include the name and telephone number of the
individual who will pick up and pay for the special order
product at that location.

(vi) A special order must include the product name and
distributor or shipper.

(vii) The department=s special order buyer shall obtain a
retail bottle price and call the customer and/or package agent for
clearance to proceed with the order.

(viii) When the special order arrives, the package agency
or state store to which the special order has been sent shall
immediately notify the customer, and the customer shall pick up
the order as soon as possible after notification. The customer
shall pay for and pick up the entire special order. The package
agency or state store is not allowed to warehouse special
ordered products. All merchandise must be cleared from the
system before a reorder on that special order item is allowed.

(ix) Special orders may only be placed by customers.
Package agencies may not place a special order unrelated to a
particular customer as a means to sell unlisted products to the
general public.

(x) Special orders of beer, wine or spirits with lower prices
than quoted to the department on products handled by or similar
to products handled by the department will be allowed only on
two conditions:

(A) the department has the opportunity to purchase the
same product at the same price; or

(B) the individual, group of individuals, organization, or
retail licensee name is part of the design of the front label found
on the product.

R81-3-6. Liquor Returns, Refunds and Exchanges.

(1) Purpose. This rule establishes guidelines for accepting
liquor returns, refunds and exchanges.

(2) Application of Rule.

(a) Unsaleable Product. Unsaleable product includes
product that is spoiled, leaking, contains foreign matter, or is
otherwise defective. The department will accept for refund or
exchange, liquor merchandise that is unsaleable subject to the
following conditions and restrictions:

(i) Returns of unsaleable merchandise are subject to
approval by the package agent to verify that the product is
indeed defective.

(ii) The product must be returned within a reasonable time
of the date of purchase. Discontinued products may not be
returned. Vintages of wine that are not currently being retailed
by the department may not be returned.

(iii) All returned product must have the state stamp
attached to each bottle.

(iv) No refunds shall be given for wines returned due to
spoilage such as corkiness, oxidation, and secondary
fermentation, or due to the customer's unfamiliarity with the
characteristics of the product. Such wines may only be
exchanged for another bottle of the same product. Wine will not
be accepted for refund or exchange if the return is a result of
improper extraction of the cork.

(v) Unsaleable product shall be held at the package agency
and accounted for in the same manner as breakage.

(b) Saleable Product. Package agents are authorized to
accept saleable returned merchandise from licensees, single
event permit holders, convention groups, and individual
customers, subject to the following conditions and restrictions:

(i) Returns of saleable merchandise are subject to approval
by the package agent. The customer may receive a refund or
exchange of product for the return. Large returns will be
accepted from licensees, single event permittees, convention
groups and other organizations only if prior arrangements have
been made with the package agent.

(ii) Returns should be made within a reasonable amount of
time from the date of purchase, and all returned merchandise
must be in good condition with a state stamp attached to every
bottle. Returns of $50.00 or more shall not be accepted without
a receipt. Therefore, it is necessary for cashiers to print a
receipt for all purchases of $50.00 or more. Signs should be
posted at each cash register informing customers of this
requirement. Merchandise shall be refunded at the price paid by
the customer, or the current price, whichever is lower.

(iii) Wine and beer, due to their perishable nature and
susceptibility to temperature changes, should be accepted back
with caution. These products can only be returned if the
package agent has personal knowledge of how they have been
handled and stored.

(iv) Ifthe total amount of the return is more than $500 the
package agent shall fill out a "Returned Merchandise
Acknowledgment Receipt" (LQ-45), and submit a copy to the
office. A refund check will be processed at the office and
mailed to the customer. Customers need to be informed that it
generally takes three to six weeks to process payment.

(v) If the total value of the returned merchandise is more
than $1,000, a 10% restocking fee shall be charged on the total
amount.

(c) Unreturnable Products. The following items may not
be returned:

(i) All limited item wines - wines that are available in very
limited quantities.

(i) Any products that have been chilled, over-heated, or
label-damaged.

(ii1) Outdated (not listed on the department's product/price
list) and discontinued products.

(iv) Merchandise purchased by catering services.

(v) Unsaleable product shall be held at the package agency
and accounted for in the same manner as breakage.

(d) A cash register return receipt shall be completed for
each product return. The following information must be on the
receipt: the customer's name, address, telephone number,
driver's license number, and signature. The cashier must attach
the receipt to the cash register closing report.

R81-3-7. Warning Sign.
All package agencies shall display in a prominent place a
"warning sign" as defined in R81-1-2.

R81-3-8. Identification Guidelines to Purchase Liquor.

All package agencies shall accept only four forms of
identification to establish proof of age for the purchase of liquor
by customers:

(1) A current valid driver's license that includes date of
birth and has a picture affixed and is issued in this state under
Title 53, Chapter 3, Uniform Driver License Act or in
accordance with the laws of another state;

(2) A current valid identification card that includes date of
birth and has a picture affixed issued by this state under Title
53, Chapter 3, Part 8, Identification Card Act, or issued by
another state that is substantially similar to this state's
identification card;

(3) A current valid military identification card that
includes date of birth and has a picture affixed; or

(4) A current valid passport.

If a person's age is still in question after presenting proof
of age, the package agency may require the person to also sign
a "statement of age" form as provided in 32A-1-303. The form
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shall be filed alphabetically by the close of business day, and
shall be maintained on file for a period of three years.

R81-3-9. Promotion and Listing of Products.

(1) An operator or employee of a Type 1, 2, or 3 package
agency, as defined in R81-3-1, may not promote a particular
brand or type of liquor product while on duty at the package
agency. An operator or employee may inform a customer as to
the characteristics of a particular brand or type of liquor,
provided the information is linked to a comparison with other
brands or types.

(2) A package agency may not advertise alcoholic
beverages on billboards except:

(a) a Type 1 package agency, as defined in R81-3-1, may
provide informational signs on the premises of the hotel or
resort directing persons to the location of the hotel's or resort's
Type 1 package agency;

(b) a Type 2 package agency, as defined in R81-3-1, may
provide informational signs on the premises of its business
directing persons to the location of the Type 2 package agency
within the business; and

(c) aType 5 package agency, as defined in R81-3-1, may
advertise the location of the winery, distillery, or brewery and
the Type 5 package agency, and may advertise the alcoholic
beverage products produced by the winery, distillery, or
brewery and sold at the Type 5 package agency under the
guidelines of R81-1-17 for advertising alcoholic beverages.

(3) A package agency may not display price lists in
windows or showcases visible to passersby except:

(a) a Type 1 package agency, as defined in R81-3-1, may
provide a price list in each guest room of the hotel or resort
containing the code, number, brand, size and price of each item
it carries for sale at the Type 1 package agency;

(b) a Type 4 package agency, as defined in R81-3-1, may
provide a price list of the code number, brand, size, and price of
each item it carries for sale to the tenants or occupants of the
specific leased, rented, or licensed rooms within the facility; and

(c) aType 5 package agency, as defined in R81-3-1, may
provide a price list on the premises of the winery, distillery, or
brewery, authorized tasting room, and at the entrance of the
Type 5 package agency of the code, number, brand, size, and
price of each liquor item it carries for sale at the Type 5 package
agency.

R81-3-10. Non-Consignment Inventory.

Type 1, 4 and 5 package agencies shall be on a non-
consignment inventory status where the agency owns the
inventory.

R81-3-11. Application.

An application for a package agency shall be included in
the agenda of the monthly commission meeting for
consideration for issuance of a package agency contract when
the requirements of Sections 32A-3-102, -103, and -105 have
been met, a completed application has been received by the
department, and when the package agency premises have been
inspected by the department. No application fee is required for
type 2 and 3 package agency applicants.

R81-3-12. Evaluation Guidelines of Package Agencies.

Type 2 and 3 package agencies shall:

(1) serve a population of at least 6,000 people comprised
of both permanent residents and tourists;

(2) not be established or maintained within a one mile
radius of another type 2 or 3 package agency unless it can be
clearly demonstrated that it is in the best interest of the state to
establish and maintain the outlet at that location; and

(3) maintain a gross profit to the state of $12,000 annually
to assure adequate service to the public.

R81-3-13. Operational Restrictions.

(1) Hours of Operation.

(a) Type 1, 2, and 5 package agencies may operate from
10:00 a.m. until 12:00 midnight, Monday through Saturday.
However, the actual operating hours may be less in the
discretion of the package agent with the approval of the
department. Type 2 agencies shall be open for business at least
seven hours a day, five days a week, except where closure is
otherwise required by law. Type 5 package agencies may, in
the discretion of the package agent, be open as early as 8:00
a.m. for sales to licensees with the approval of the department.

(b) Type 3 package agencies may operate from 10:00 a.m.
until 10:00 p.m., Monday through Saturday, but may remain
closed on Mondays in the discretion of the package agent.
However, the actual operating hours may be less in the
discretion of the package agent with the approval of the
department, provided the agency operates at least seven hours
a day.

(c) Type 4 package agencies may operate from 10:00 a.m.
until 1:00 a.m., Monday through Friday, and 10:00 a.m. until
12:00 midnight on Saturday. However, the actual operating
hours may be less in the discretion of the package agent with the
approval of the department. A Type 4 package agency in a
resort that is licensed under 32A-4a, may operate 24 hours a
day, Monday through Sunday to provide room service to guests
of the resort.

(d) Any change in the hours of operation of any package
agency requires prior department approval, and shall be
submitted in writing by the package agent to the department.

(e)(i) A package agency shall not operate on a Sunday or
legal holiday except to the extent authorized by 32A-3-106(9)
which allows the following to operate on a Sunday or legal
holiday:

(A) apackage agency located in certain licensed wineries;
and

(B) a package agency held by a resort that is licensed
under 32A-4a that does not sell liquor in a manner similar to a
state store which is limited to a Type 4 package agency.

(ii) If a legal holiday falls on a Sunday, the following
Monday will be observed as the holiday by a Type 2 and 3
package agency.

(2) Size of Outlet. The retail selling space devoted to
liquor sales in a type 2 or 3 package agency must be at least one
hundred square feet.

(3) Inventory Size. Type 2 and 3 package agencies must
maintain at least fifty code numbers of inventory at a retail
value of at least five thousand dollars and must maintain a
representative inventory by brand, code, and size.

(4) Access to General Public. Type 1, 2, and 3 package
agencies must be easily accessible to the general consuming
public.

(5) Purchase of Inventory. All new package agencies, at
the discretion of the department, will purchase and maintain
their inventory of liquor.

R81-3-14. Type 5 Package Agencies.

(1) Purpose. A type 5 package agency is for the limited
purpose of allowing a winery, distillery, or brewery to sell at its
manufacturing location the packaged liquor product it actually
produces to the general public for off-premise consumption.
This rule establishes guidelines and procedures for type 5
package agencies.

(2) Application of Rule.

(a) The package agency must be located on the winery,
distillery, or brewery premises at a location approved by the
commission.

(b) The package agency may only sell products produced
at the winery, distillery, or brewery, and may not carry the
products of other alcoholic beverage manufacturers.
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(c) The product produced by the winery, distillery, or
brewery and sold in the type 5 package agency need not be
shipped from the winery, distillery, or brewery to the
department warehouse and then back to the package agency.
The bottles for sale may be moved directly from the
manufacturer's storage area to the package agency provided that
proper record-keeping is maintained on forms provided by the
department. Records required by the department shall be kept
current and available to the department for auditing purposes.
Records must be maintained for at least three years. The
package agency shall submit to the department a completed
monthly sales report form which specifies the variety and
number of bottles sold from the package agency. This report
must be submitted to the department within the first five
working days of the month. A club or restaurant purchases form
must be filled out for every licensee purchase.

(d) Direct deliveries to licensees are prohibited. Products
must be purchased and picked up by the licensees or their
designated agents at the Type 5 package agency.

(e) The type 5 package agency shall follow the same laws,
rules, policies, and procedures applicable to other package
agencies as to the retail price of products.

(f) The days and hours of sale of the type 5 package
agency shall be in accordance with 32A-3-106(10).

R81-3-15. Refusal of Service.

An employee of the package agency may refuse to sell
liquor to any person whom the employee has reason to believe
is purchasing or attempting to purchase liquor in violation of the
Utah Alcoholic Beverage Control laws. The employee may also
detain the person and hold the person's form of identification in
a reasonable manner and for a reasonable length of time for the
purpose of informing a peace officer of a suspected violation.

R81-3-16. Minors on Premises.

No person under the age of 21 years may enter a package
agency unless accompanied by a parent, legal guardian, or
spouse that is 21 years of age or older. Signs notifying the
public of this rule shall be posted in a prominent place on the
doors or windows of the package agency.

R81-3-17. Consignment Inventory Package Agencies.

(1) Purpose. At the discretion of the department, liquor
may be provided by the department to a Type 2 and Type 3
package agency for sale on consignment pursuant to 32A-3-
106(2)(b).  This rule provides the procedures for such
consignment sales.

(2) Application of the Rule.

(a) Consignment Inventory.

(i) The initial amount of consignment inventory furnished
to the package agency shall be established by the department's
regional manager assigned to the package agency.

(ii) The consignment inventory amount shall be posted to
the department's accounting system as "Consignment Inventory
Account."

(iii) The consignment inventory amount shall be stated in
the department's contract with the package agency.

(iv) Any adjustment to the consignment inventory amount
shall be done through the use of a transfer, authorization, or
payment of money. A copy of the transfer, adjusting
authorization, or evidence of payment shall be included in the
package agency's file.

(v) The consignment inventory amount may be adjusted
from time to time based on the package agency's monthly
average sales. Any adjustment shall be made by a properly
executed amendment to the department's contract with the
package agency.

(b) Payments.

(i) After receipt of a shipment of merchandise, the package

agent shall submit a check to the department within 30 days of
the authorization/transfer date.

(ii) The check shall be annotated with the authorization,
transfer and credit memo numbers to which it applies as
follows: Authorization(s) + or - transfers - credit memos =
check.

(iii)  All delivery discrepancies shall be resolved
immediately by contacting the department's warehouse shipping
manager. Payment shall be made on all authorizations/transfers
by their due date whether or not any discrepancies have been
resolved.

(iv) Any returned checks to the department from a
package agent is grounds to require the package agent to
provide a certified check to pay for future shipments.

(v) If a check for an authorization is not received by the
department within 30 days of its due date, the department may
assess the legal rate of interest on the amount owed, or may
terminate the contract with the package agent and close the
package agency.

(c) Transfers.

(i) Transfers (+ or -) shall be adjusted to the package
agency's next payment due the department.

(ii) Transfer in will add to the amount owed to the
department on the next check due to the department.

(iii) Transfer out will subtract from the amount owed to
the department on the next check due to the department.

(d) Audits.

(i) Any package agency that is on a consignment contract
shall keep a daily log of sales.

(i) The regional manager shall audit the package agency
at least once every six months.

(i) The package agency is subject to a department audit
at any time.

R81-3-18. Type 4 Package Agency Room Service - Mini-
Bottle/187 ml Wine Sales.

(1) Purpose. Pursuant to 32A-1-116, the department may
not purchase or stock alcoholic beverages in containers smaller
than 200 milliliters. except as otherwise allowed by the
commission. The commission hereby allows the limited use of
50 milliliter "mini-bottles" of distilled spirits and 187 milliliter
bottles of wine for room service sales by Type 4 package
agencies located in hotels and resorts. The following conditions
are imposed to ensure that these smaller bottle sales are limited
to patrons of sleeping rooms, and are not offered to the general
public.

(2) Application of Rule.

(a) The department will not maintain a regular inventory
of distilled spirits and wine in the smaller bottle sizes, but will
accept special orders for these products from a Type 4 package
agency. Special orders may be placed with the department's
purchasing division, any state store, or any Type 2 or 3 package
agency.

(b) The Type 4 package agency must order in full case
lots, and all sales are final.

(c) If the hotel/resort has a Type 1 package agency with
Type 4 privileges, the smaller bottle sized products must be
stored in a secure area separate from the Type 1 agency
inventory.

(d) Sale and use of alcohol in the smaller bottle sizes is
restricted to providing room service to guests in sleeping rooms
in the hotel/resort, and may not be used for other purposes, or
be sold to the general public.

(e) Failure of the Type 4 package agency to strictly adhere
to the provisions of this rule is grounds for the department to
terminate its contract with the Type 4 package agency.

R81-3-19. Credit Cards.
(1) Purpose. This rule explains the procedures to be
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followed by consignment package agents in accepting credit
cards for the purchase of alcoholic beverages.

(2) Application of Rule.

(a) Licensee purchases may not be paid by credit card.
The department will accept only checks and cash from
licensees.

(b) Refunds, or exchanges of products of unequal value,
will be handled by crediting the customer's credit card account.
The cash register must be balanced by doing a return at the
register.

(c) The cashier shall examine the security features of the
card such as signatures, account numbers, expiration date,
hologram, etc., before accepting any card.

(d) No sale may be made without the credit card. Merely
having the credit card number available is not acceptable.

(e) All credit cards must be signed by the card holder.

(f) Customers may not use another person's credit card,
including their spouse's card.

(g) Credit card receipts contain confidential information
that needs to be safeguarded. Cashiers should not throw them
in the trash. Consignment package agents and their employees
should consult their regional manager concerning proper storage
and disposal of such receipts.

(h) If for any reason the credit card cannot be scanned, the
credit card number should be hand keyed into the credit card
machine keyboard. An imprinted copy of the credit card must
then be made. The imprinted copy must be signed by the card
holder.

KEY: alcoholic beverages
February 24, 2011 32A-1-107
Notice of Continuation September 6, 202 A-3-106(9)(c)(ii)

R152. Commerce, Consumer Protection.
R152-11. Utah Consumer Sales Practices Act.
R152-11-1. Purposes, Rules of Construction.

A. These substantive rules are adopted by the Director of
the Division of Consumer Protection pursuant to Section 8 of
Chapter 188 of the Laws of Utah, 1973 (Utah Consumer Sales
Practices Act, Utah Code Annotated Section 13-11-1 et seq., as
amended). Without limiting the scope of any section of the
Utah Consumer Sales Practices Act or any other rule, these rules
are intended to promote their purposes and policies. The
purpose and policies of these rules are to:

(1) define with reasonable specificity acts and practices
which violate Section 4 of the Utah Consumer Sales Practices
Act.

(2) protect consumers from suppliers who engage in
referral sellings, commit deceptive acts or practices, or commit
unconscionable acts or practices.

(3) encourage the development of fair consumer sales
practices.

(4) supplement and compliment any other rules
promulgated by the State of Utah or any agency or subdivision
thereof or any other governmental entity.

B. Definitions.

(1) "Advertisement" means any written, visual, or oral
communication made to a consumer by means of newspaper,
magazine, circular, billboard, direct mailing, sign, radio,
television or otherwise, which identifies or represents the terms
of any item of goods, service, franchise, distributorship or
intangible which may be transferred in a consumer transaction.

(2) "Consumer Commodity" means any subject of a
consumer transaction.

(3) "Express Authorization" means the agreement of the
consumer expressed in a form that is evidenced by a written
agreement signed by the consumer or by any electronically
transferred authorization from the consumer that is stored,
recorded, or retained by the supplier, such as a facsimile
transmission, e-mail, telephonic, or other electronic means.

(4) "Fixture" or "Fixtures" means goods or products that
are not readily removable from a permanent structure or land
itself such as shingling, siding and or windows or other like
improvements and which, when they thus become so related to
particular real estate that an interest in them arises under real
estate law.

(5) "Goods" mean all things which are movable at time of
identification to the contract for sale other than the money in
which the price is to be paid and things in action.

(6) "Service" means performance of labor or any act for
the benefit of another.

(7) "Offer" means any attempt to effect, an offer to enter
into a consumer transaction.

(8) "Product" means any goods, services, consumer
commodity, or other property, both tangible and intangible
(except securities and insurance) which is the subject or object
of a consumer transaction.

(9) All other terms used in these regulations shall carry the
same meaning and definition as in the Utah Consumer Sales
Practices Act unless otherwise specified, consistent with that
Act.

R152-11-2. Exclusions and Limitations in Advertisement.

A. Tt is a deceptive act or practice for a supplier in
connection with a consumer transaction, in the sale or offering
for sale of a consumer commodity to make any offer in written
or printed advertising or promotional literature without stating
clearly and conspicuously in close proximity to the words
stating the offer of any material exclusions, reservations,
limitations, modifications, or conditions. The following are
examples of the types of material exclusions, reservations,
limitations, modifications, or conditions of offers which must be
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clearly stated:

(1) An advertisement for any consumer commodity not
disclosing the amount of any additional charge for any of the
features displayed or listed in the advertisement would be
deceptive.

(2) An advertisement for an article of clothing must state
that there is an additional charge for sizes above or below a
certain size if such is the case.

(3) An advertisement which offers floor covering with an
additional charge for room sizes above or below a certain size
must disclose the nature and amount of additional charge.

(4) Anadvertisement for a consumer commodity sold from
more than one outlet under the direct control of the supplier
causing the advertisement to be made must state:

(a) Which outlets within the area served by the publication
in which the advertisement appears either have or do not have
certain features mentioned in the advertisement;

(b) Which outlets within the area served by the publication
in which the advertisement appears charge rates higher than the
rate mentioned in advertisement. For example:

TABLE

"Rug Shampooer - $15.00 a day at
West 3rd Street South Office -
all other locations are more."

(c) Anadvertisement for a consumer commodity sold from
outlets not under the direct control of the supplier causing the
advertisement to be made does not violate Section 2a(4)(a) or
2a(4)(b) of this rule if it states that the consumer commodity is
available only at participating independent dealers.

(5) An advertisement for any consumer commodity
requiring installation must reflect the exact price of the
commodity and ifthe price includes installation or if installation
is additional.

(6) If the advertised price is available only during certain
hours of the day or certain days of the week that fact must be
stated along with the hours and days the price is available.

(7) Ifthe advertisement involves or pictures more than one
consumer commodity (for example: a sofa, cocktail table and
two commodes) and the advertised price applies only if the
complete set is purchased, that fact must be stated.

(8) If there is a minimum amount (or maximum amount)
that must be purchased for the advertised price to apply, that
fact must be stated.

(9) If an advertisement specifies a price for a consumer
commodity which includes a trade-in, that fact must be stated.
For example: a 6 volt battery for $50.00 plus your old battery.

(10) Ifthere are "additional" items that must be purchased
for the advertised price to apply that fact must be so stated.

(11) These examples are intended to be illustrative only
and do not limit the scope of any section of the Utah Consumer
Sales Practices Act or of this or any other rule or regulation.

B. Offers made orally, such as through radio or television
advertising, must include a conspicuously clear and oral
statement of any material exclusions, reservations,
modifications, or conditions.

C. If an error is made in advertising, either by pricing,
wording, picture, or description, it shall be the responsibility of
the supplier to retract or correct the error. A retraction is
necessary when it cannot be shown that the error was due to the
fault of the advertising medium. If it can be documented that
the responsibility rests with the advertising medium, a retraction
by the supplier is not necessary but the supplier may post a
correction in close proximity to the merchandise which was
advertised incorrectly.

R152-11-3. Bait Advertising/Unavailability of Goods.
A. Definitions: For the purposes of this rule, the following

definitions shall apply:

(1) "Raincheck" means a written document evidencing a
consumer's entitlement to purchase advertised items at an
advertised price within the time limits set forth in paragraph d.
of this rule.

(2) "Salesperson" means the supplier or his agent or
employee who interacts personally or directly with a consumer
in negotiating or effecting a consumer transaction.

B. Itshall be a deceptive act or practice in connection with
a consumer transaction for a supplier to offer to sell consumer
commodities when the offer is not a bona fide effort to sell the
advertised consumer commodities. An offer is not bona fide if:

(1) A supplier uses a statement or illustration in any
advertisement which would create in the mind of a reasonable
consumer a false impression of the grade, quality, quantity,
make, value, model, year, size, color, usability, or origin of the
consumer commodities offered or which otherwise
misrepresents the consumer commodities in such a manner that,
on subsequent disclosure or discovery of the true facts, the
consumer is diverted from the advertised consumer
commodities to other consumer commodities. An offer is not
bona fide, even though the true facts are made known to the
consumer before he views the advertised consumer
commodities, if the first contact or interview is secured by
deception.

(2) A supplier discourages the purchase of the advertised
consumer commodities in order to sell other consumer
commodities. This does not however, prohibit the good faith
recommendation concerning a different consumer commodity
as it relates to a consumer's particular or unique needs or
problems concerning the consumer commodity. The following
are examples of acts or practices which raise a presumption that
an offer to sell consumer commodities is not bona fide:

(a) Refusal to show, demonstrate, or sell the consumer
commodities advertised in accordance with the terms of the
advertisement;

(b) Disparagement by the supplier either by acts or words
of the advertised consumer commodities or of the guarantee,
credit terms, availability of service, repairs, or parts, or any
other respects of the consumer commodities;

(c) The failure of a supplier to have available at all outlets
under its direct control, or listed in the advertisement, a
sufficient quantity of the advertised consumer commodities at
the advertised price to meet reasonably anticipated demands,
unless the advertisement clearly and adequately disclosed that
there is a limited quantity of advertised consumer commodities
available and/or that the consumer commodities are available
only at the designated outlets;

(d) The failure to give rainchecks to consumers where the
advertisement does not disclose that there is a limited quantity
or availability of consumer commodities. Suppliers who clearly
and consistently post a raincheck policy for public review shall
be exempt from this section;

(e) The showing or demonstrating of defective, unusable,
or impractical consumer commodities when such defective,
unusable, or impractical nature is not fairly and adequately
disclosed in the advertisement;

(f) The use of a sales plan or method of compensation for
salesperson designed to prevent or discourage them from selling
the advertised consumer commodity. This does not, however,
prohibit the usual and reasonable use of commissions as a
means of compensation;

(g) The demonstration of an advertised consumer
commodity in such a manner that makes the commodity appear
inferior.

(3) A supplier, in the event of a sale to the consumer of the
offered consumer commodities, attempts to persuade a
consumer to repudiate the purchase of the offered commodities
and purchase other consumer commodities in their stead, by any
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means, including but not limited to the following:

(a) Accepting a consideration for the offered consumer
commodities and then switching the consumer to other
commodities;

(b) Delivering offered consumer commodities which are
unusable or impractical for the purposes represented or
materially different from the offered consumer commodities.
The purchase on the part of some consumers of the offered
consumer commodities is not in itself prima facie evidence that
the offer is bona fide.

(4) A supplier represents in any advertisement, which
would create in the mind of the consumer, a false impression
that the offer of goods has been occasioned by a financial or
natural catastrophe when such is not true.

(5) A supplier misrepresents the former price, savings,
quality or ownership of any goods sold.

R152-11-4. Use of the Word "Free" etc.

A. Tt shall be a deceptive act or practice in connection with
a consumer transaction for a supplier to use the word "free" or
other words of similar import or meaning, except when such
representation is, in fact, the case and the cost of the "free"
consumer commodity is not passed on to the consumer by
raising the regular price of the consumer commodity that must
be purchased in connection with the "free" offer.

(1) The meaning of "free".

(a) An offer of "free" consumer commodities is based
upon a regular price for the merchandise or services which must
be purchased by consumers in order to avail themselves of that
which is represented to be "free." Such consumer commodities
are not free if the supplier will directly and immediately
recover, in whole or in part, the costs of the free consumer
commodities by marking up the price of the other consumer
commodities which must be purchased, by the substitution of
inferior consumer commodities, or otherwise.

(b) For the purpose of this rule, all references to the word
"free" shall include within the term all other words of similar
import and meaning. Representative of the word or words to
which this rule is applicable would be the following: "free";
"buy one, get one free"; "two for one sale"; "50% off the
purchase of two"; "gift"; "given without charge"; "bonus" or
other words and terms which tend to convey to the consuming
public the impression that an item of a consumer commodity is
"free".

(2) The meaning of "regular price".

(a) The term "regular price" means the price in the same
quantity, quality, and with the same service, at which the seller
or advertiser of the consumer commodity has openly and
actively sold the consumer commodity in the geographic market
or trade area in which he is making a "free" or similar offer in
the most recent and regular course of business for a reasonably
substantial period of time. For consumer products or services
which fluctuate in price, the "regular price" shall be the lowest
price at which any substantial sales were made during the
aforementioned period of time.

(b) Negotiated sales. If a consumer commodity usually is
sold at a price arrived at through bargaining, rather than at a
regular price, it is improper to represent that another consumer
commodity is being offered "free" with the sale, unless the
supplier is able to establish a mean, average price immediately
prior to the free offer. The same representation is also improper
where there may be a regular price, but where other material
factors such as quantity, quality, or size are arrived at through
bargaining.

(3) Frequency of offers.

(a) In order to establish a regular price over a reasonably
substantial period of time, a single kind of consumer commodity
should not be advertised with a "free" offer in a trade area for
more than six months in any twelve-month period. At least 30

days should elapse before another such offer is promoted in the
same trade area. No more than three such offers should be
made in the same area in any twelve-month period.

B. Disclosure of Conditions. A "free" or similar offer is
deceptive unless all the terms, conditions, and obligations upon
which receipt and retention of the "free" item are contingent are
set forth clearly and conspicuously at the outset of the offer so
as to leave no reasonable probability that the terms of the offer
might be misunderstood.

C. Combination Offer. This rule does not preclude the use
of nondeceptive, "combination" offers in which two or more
items of consumer commodities such as, but not limited to,
toothpaste and a toothbrush, or soap and deodorant, or clothing
and alterations are offered for sale as a single unit at a single
state price, and, in which no representation is made that the
price is being paid for one item and the other is "free."
Similarly, suppliers are not precluded from settling a price for
an item of consumer commodities which also includes
furnishing the consumer with a second, distinct item of
consumer commodities at one inclusive price if no presentation
is made that the latter is free.

D. Introductory Offers. No "free" offers should be made
in connection with the introduction of a new consumer
commodity offered for sale at a specified price unless the
offerer expects in good faith to discontinue the offer after a
limited time and to commence selling the consumer commodity
promoted separately, at the same price at which it was promoted
with a "free" offer.

R152-11-5. Repairs and Services.

A. Ttshall be a deceptive act or practice in connection with
a consumer transaction involving repairs, inspections, or other
similar services for a supplier to:

(1) Fail to obtain the consumer's express authorization for
repairs, inspections, or other services. The authorization shall
be obtained only after the supplier has clearly explained to the
consumer the anticipated repairs, inspection or other services to
be performed, the estimated charges for those repairs,
inspections or other services, and the reasonably expected
completion date of such repairs, inspection or other services to
be performed, including any charge for re-assembly of any parts
disassembled in regards to the providing of such estimate. For
repairs, inspections or other services that exceed a value of $50,
a transcript or copy of the consumer's express authorization
shall be provided to the consumer on or before the time that the
consumer receives the initial billing or invoice for supplier's
performance. This rule is in addition to the requirements of any
other statute or rule;

(2) Fail to obtain the consumer's express authorization for
additional, unforeseen, but necessary, repairs, inspections, or
other services when those repairs, inspections, or other services
amount to ten percent (10%) or more (excluding tax) of the
original estimate. A transcript or copy of the consumer's
express authorization shall be provided to the consumer on or
before the time that the consumer receives the initial billing or
invoice for supplier's performance. This rule is in addition to
the requirements of any other statute or rule;

(3) Fail to re-assemble any parts disassembled for
inspection unless the consumer is so advised, prior to
acceptance for inspection by supplier that there will be a charge
for re-assembly of the parts or that it is not possible to re-
assemble such parts;

(4) Charge for repairs, inspections, or other services which
have not been authorized by the consumer;

(5) In the case of an in-home service call where the
consumer had initially contacted the supplier, to fail to disclose
before the supplier's repairman goes to the consumer's residence
that a service or diagnostic charge will be imposed, even though
no repairs may be effected,;
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(6) Represent that repairs, inspections, or other services
are necessary when such is not the fact;

(7) Represent that repairs, inspections, or other services
must be performed away from the consumer's residence when
such is not the fact;

(8) Represent that repairs, inspections or other services
have been made when such is not the fact;

(9) Represent that the goods being inspected or diagnosed
are in a dangerous condition or that the consumer's continued
use of them may be harmful to him when such is not the fact;

(10) Intentionally understate or misstate materially the
estimated cost of repairs, inspections, or other services;

(11) Fail to provide the consumer with an itemized list of
repairs, inspections, or other services performed and the reason
for such repairs, inspections, or other services, including:

(a) Alist of parts and a statement of whether they are new,
used, rebuilt, or after market, and the cost thereof to the
consumer; and

(b) The number of hours of labor charged, apportioned for
each part, service or repair, and the name or other reasonable
means of identification of the mechanic or repairman
performing the service, provided, however, that the
requirements of (b) shall be satisfied by the statement of a flat
rate price if such repairs are customarily done and billed on a
flat rate price basis and such has been previously disclosed to
the consumer in writing.

(12) Fail to give reasonable written notice before repairs,
inspections, or other services are provided, that replaced or
repaired parts may be inspected or fail to allow the consumer to
inspect replaced or repaired parts on request, unless:

(a) the parts are to be rebuilt or sold by the supplier and
such intended reuse is made known to the consumer by written
notice on the original estimate; or

(b) the parts are to be returned to the manufacturer or
distributor under a written warranty agreement; or

(c) the parts are impractical to return to the consumer
because of size, weight, or other similar factors; or

(d) the consumer waives the return of such parts in writing
after repairs are completed and a total cost is presented.

(13) Fail to provide to the consumer a written, itemized
receipt for any consumer commodities that are left with, or
turned over to, the supplier for repairs, inspections, or other
services. Such receipt shall include:

(a) The exact name and business address of the business
entity (or person, if the entity is not a corporation or partnership)
which will repair or service the consumer commodities.

(b) The name and signature of the person who actually
takes the consumer commodities into custody.

(c) The name of any entity to whom such repairs,
inspections, or other services are sublet including the address,
phone number and a contact person at such entity.

(d) A description including make and model number or
such other features as will reasonably identify the consumer
commodities to be repaired or serviced.

B. Itshall be a deceptive act or practice in connection with
a consumer transaction involving all other services not covered
under Section A for a supplier to:

(1) Intentionally understate or misstate the estimated cost
of the services to be provided;

(2) Fail to obtain the consumer's express authorization
prior to performing services that exceed a value of $50;

(3) Fail to obtain the consumer's express authorization for
any change orders, cost increases, or other amendments to the
parties' contract;

(4) Fail to give the consumer written documentation
containing the terms of any warranty made with respect to labor,
services, products, or materials furnished;

(5) Misrepresent that the supplier has the particular
license, bond, insurance, qualifications, or expertise that is

related to the work to be performed;

(6) Misrepresent that the consumer's present equipment,
material, product, home or a part thereof is dangerous or
defective, or in need of repair or replacement;

(7) Fail to timely complete performance under the contract
as represented unless the cause for the delay is beyond the
supplier's control or the supplier obtains the consumer's express
authorization to the supplier's delay;

(8) Wrongfully refuse to perform any obligation under a
contract with the intent to induce the consumer to agree to pay
a higher price than originally agreed to in the contract; or

(9) Misrepresent or mislead the consumer into believing
that no obligation will be incurred because of the signing of any
document, or that the consumer will be relieved of some or all
obligations under a contract by the signing of any document.

R152-11-6. Prizes.

A. Ttshall be a deceptive act or practice in connection with
a consumer transaction for a supplier to notify in any way a
consumer or prospective consumer that he has (1) won a prize
or will receive anything of value, or (2) been selected, or is
eligible, to win a prize or receive anything of value, if the
receipt of the prize or thing of value is conditioned upon the
consumer's listening to or observing a sales promotional effort
or entering into a consumer transaction, unless the supplier
clearly and explicitly discloses, at the time of notification of the
prize, that an attempt will be made to induce the consumer or
prospective consumer to undertake a monetary obligation
irrespective of whether that obligation constitutes a consumer
transaction. Ifa supplier states or implies a value to the prize or
thing of value the true market value of such prize must be
accurately stated. A supplier must further state that the prize or
thing of value could not benefit the consumer or prospective
consumer without the expenditure of the consumer's or
prospective consumer's time or transportation expense, or that
a salesman will be visiting the consumer's or prospective
consumer's residence; if such is the case.

B. A statement to the effect that the consumer or
prospective consumer must observe or listen to a
"demonstration" or promotional effort in connection with a
consumer transaction does not satisfy the requirements of this
rule, unless it is reasonably clear from the information supplied
to the consumer that the supplier is in the business of making
consumer sales or that the intent is to encourage or induce the
consumer to undertake a monetary obligation irrespective of
whether that obligation constitutes a consumer transaction.

R152-11-7. New for Used.

A. Except as provided in Section 7c¢ and d of this rule, it
shall be a deceptive act or practice in connection with a
consumer transaction for a supplier to represent, directly or
indirectly, that an item of consumer commodity, or that any part
ofan item of consumer commodity, is new or unused when such
is not the fact, or to misrepresent the extent of previous use
thereof, or to fail to make clear and conspicuous disclosures,
prior to time of offer, to the consumer or prospective consumer
that an item of consumer commodity has been used.

B. For the purpose of this rule, "used" shall include
rebuilt, re-manufactured, reconditioned consumer commodity
or parts, thereof, or used either as a demonstrator or as a
consumer commodity by a previous consumer.

C. For the purpose of this rule, a returned consumer
commodity which has not been used by a previous purchaser,
shall be considered new or unused.

D. The disclosure that an item of consumer commodity
has been used or contains used parts as required by Section 7a
may be made by use of words such as, but not limited to,
"used"; "second hand"; ‘"repaired"; '"re-manufactured";
"reconditioned"; "rebuilt"; or "reline"; whichever is applicable
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to the item of consumer commodity involved.

R152-11-8. Substitution of Consumer Commodities.

A. Ttshall be a deceptive act or practice in connection with
a consumer transaction for a supplier to furnish similar
consumer commodities of equal or greater value when there was
no intention to ship, deliver or install the original consumer
commodities ordered. The act ofa supplier in furnishing similar
merchandise of equal or greater value as a good faith substitute
does not violate this rule if such substitution is first approved by
the consumer.

B. For the purpose of this rule, consumer commodities
may not be considered of "equal or greater value" if they are not
substantially similar to the consumer commodity ordered, or are
not fit for the purposes intended, or if the supplier normally
offers the substituted consumer commodities at a lower price
than the "regular price".

C. It will be assumed that a supplier had no intention to
deliver, ship, or install the original ordered or substitute goods
if the supplier fails to ship, deliver or install the goods within 30
days of the date of the order, purchase or of the notice of delay
and fails to notify the purchaser of any delay or further delay;
unless the supplier can show that it has made a good faith effort
to ship, deliver or install the goods or to notify the purchaser of
any delay or further delay within the prescribed period.

R152-11-9. Direct Solicitations.

A. Ttshall be a deceptive act or practice in connection with
a consumer transaction involving any direct solicitation sale for
a supplier to do any of the following:

(1) Solicit a sale without clearly, affirmatively, and
expressly revealing at the time the seller initially contacts the
consumer or prospective consumer, and before making any
other statements or asking any questions, except for a greeting:
the name of the seller, the name or trade name of the company,
corporation or partnership the seller represents, and stating in
general terms the nature of the consumer commodities the seller
wishes to show or demonstrate.

(2) Represent that the consumer or prospective consumer
will receive a discount, rebate, or other benefit for permitting his
home or other property, real or personal, to be used as a so-
called "model home" or "model property" for demonstration or
advertising purposes when such, in fact, is not true;

(3) Represent that the consumer or prospective consumer
has been specially selected to receive a bargain, discount, or
other advantage when such, in fact, is not true;

(4) Represent that the consumer or prospective consumer
is a winner of a contest when such, in fact, is not true;

(5) Represent that the consumer commodities that are
being offered for sale cannot be purchased in any place of
business, but only through direct solicitation, when such, in fact,
is not true;

(6) Represent that the salesman representative, or agent
has authority to negotiate the final terms of a consumer
transaction when such, in fact, is not true;

(7) Sell, lease, or rent consumer goods or services with a
purchase price of $25 or more and fail to furnish the buyer with
a fully completed receipt or copy of any contract pertaining to
such sale at the time of its execution which is in the same
language (e.g. Spanish) as that principally used in the oral sales
presentation and which shows the date of the transaction and the
name and address of the seller.

(8) Except as otherwise provided in the "Home
Solicitations Sales Act", Section 70C-5-102(5) and or the
"Telephone Fraud Prevention Act", Section 13-26-5, to fail to
provide a notice of the buyer's right to cancel within three (3)
business days at the time of purchase if the total of the sale
exceeds $25, unless the supplier's cancellation policy is
communicated to the buyer and the policy offers greater rights

to the buyer than three days, which notice shall be in
conspicuous statement written in dark bold at least 12 point type
on the front page of the purchase documentation, and shall read
as follows: "You, the Buyer, May Cancel This Transaction At
Any Time Prior to Midnight of the Third Business Day (or Time
Period Reflecting the Supplier's Cancellation Policy But Not
Less Than Three Business Days) After the Date of This
Transaction or Receipt of The Product, Whichever is Later."

(a) Paragraph (8) shall not apply to "fixture" solicitation
sales where the supplier:

(i) automatically provides the buyer a right to cancel
within three (3) or more business days from the time of
purchase; or

(ii) automatically provides a refund for return of goods
within three (3) or more business days from the time of
purchase, but prior to installation as a fixture; or

(iii) supplies merchandise to a buyer without prior full
payment and allows the buyer three (3) or more business days
from the time of receipt of the merchandise, but prior to
installation as a fixture to cancel the order and return the
merchandise; or

(iv) discloses its refund/return policy in its advertising,
catalog and contract, and that policy provides for a return of
merchandise within a period of three (3) or more business days
from the time of purchase, but prior to installation as a fixture
or that policy indicates no return or refund will be offered or
made on special merchandise (such as uniquely sized items,
custom made or special ordered items); or

(9) Fail or refuse to honor any valid notice of cancellation
by a consumer and within 30 calendar days after the receipt of
such notice, to: (i) refund all payments made under the contract
or sale; (ii) return any goods or property traded in, in
substantially as good condition as when received by the
supplier; (iii) cancel and return any negotiable instrument
executed by the buyer in connection with the contract or sale
and take any action necessary or appropriate to terminate
promptly any security interest created in the transaction.

B. "Direct Solicitation" means solicitation of a consumer
transaction initiated by a supplier, at the residence or place of
employment of any consumer, and includes a sale or solicitation
of sale made by the supplier by direct mail or telephone or
personal contact at the residence or place of employment of any
consumer. In the case of a subscription or club membership
(e.g., tape, book, or record club) solicitation, "direct
solicitation" means solicitation of the initial consumer
transaction pursuant to a subscription or club membership
agreement, made by the supplier at the residence or place of
employment of any consumer, and includes a solicitation of an
initial sale made by the supplier by direct mail or telephone or
personal contact at the residence or place of employment of any
consumer, but excludes all subsequent consumer transactions
which are provided for in the subscription or club membership
agreement.

C. "Time of Purchase" is defined as the day on which the
buyer signs an agreement or accepts an offer to purchase
consumer goods or services where the total of the sale is $25 or
more.

D. Except for direct solicitations subject to Section 13-26-
5, for the purposes of this rule "business day" does not include
Saturday, Sunday, or a federal or state holiday.

R152-11-10. Deposits and Refunds.

A. Ttshall be a deceptive act or practice in connection with
a consumer transaction for a supplier to accept a deposit unless
the following conditions are met:

(1) The deposit obligates the supplier to refrain for a
specified period of time from offering for sale to any other
person the consumer commodities in relation to which the
deposit has been made by the consumer if such consumer
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commodities are unique; provided that a supplier may continue
to sell or offer to sell consumer commodities on which a deposit
has been made if he has available sufficient consumer
commodities to satisfy all consumers who have made deposits;

(2) All deposits accepted by a supplier must be evidenced
by dated receipts, provided to the consumer at the time of the
transaction, stating the following information:

(a) Description of the consumer commodity, (including
model, model year, when appropriate, make, and color);

(b) The cash selling price;

(c) Allowance on the consumer commodity to be traded in,
if any;

(d) Time during which the option is binding;

(e) Whether the deposit is refundable and under what
conditions; and

(f) Any additional cost such as delivery charge.

(3) For the purpose of this rule "deposit" means any
payment in cash, or of anything of value or an obligation to pay
including, but not limited to, a credit device transaction incurred
by a consumer as a deposit, refundable or non-refundable
option, or as partial payment for consumer commodities.

B. Itshall be a deceptive act or practice in connection with
a consumer transaction when the consumer can provide
reasonable proof of purchase from a supplier for the supplier to
refuse to give refunds for:

(1) Used, damaged or defective products, unless they are
clearly marked "as is" or with some other conspicuous
disclaimer of any implied or express warranty, and also clearly
marked that no refund will be given; or

(2) Non-used, non-damaged or non-defective products
unless:

(a) Such non-refund, exchange or credit policy, including
any applicable restocking fee, is clearly indicated by:

(i) asign posted at the point of display, the point of sale,
the store entrance;

(ii) adequate verbal or written disclosure if the transaction
occurs through the mail, over the telephone, via facsimile
machine, via e-mail, or over the Internet; or

(iii) aclear and conspicuous statement on the first or front
page of any sales document or contract at the time of the sale.

(b) The consumer commodities are food, perishable items,
merchandise which is substantially custom made or custom
finished.

(3) For the purpose of this rule "refund" means cash if
payment were made in cash provided that if payment were made
by check the refund may be delayed until the check has cleared;
and further provided that if payment were made by debit to a
credit card or other account, then refund may be made by an
appropriate credit or refund pursuant to the applicable law.

C. Itshall be a deceptive act or practice in connection with
a consumer transaction for a supplier who has accepted a
deposit and has received from the consumer within a reasonable
time a valid request for refund of the deposit to fail to make the
refund within 30 calendar days after receipt of such request.

(1) In determining the amount required to be refunded
under this rule, the supplier may take into consideration the
nature of the commodity returned, the condition of the
commodity returned, shipping charges if agreed to and any
lawful restocking fee.

(2) For purposes of this rule, "reasonable time" means
within 30 days of the date of the deposit unless a longer period
is justified due to the nature of the commodity returned or any
agreement between the parties.

D. No deposit accepted by a supplier to secure the value
of equipment or materials provided to a consumer for the
consumer's use in any business opportunity where it is
anticipated by either the consumer or the supplier that some
remuneration will be paid to the consumer for services or goods
supplied to the supplier or to some third party in the behalf of

the supplier shall exceed the actual cost of the supplies or
equipment paid by the supplier or any person acting on behalf
of the supplier.

R152-11-11. Franchises, Distributorships, Referral Sales.

A. Definitions. As used in this chapter, the following
words and terms shall have the following meanings, unless
some other meaning is plainly indicated:

(1) "Referral Selling" means any consumer transaction
where the seller gives or offers a rebate or discount to the buyer
as an inducement for a sale in consideration of the buyer's
providing the seller with the names of prospective purchasers.

(2) The term "franchise or distributorship” means a
contract or agreement requiring substantial capital investment,
either expressed or implied, whether oral or written, between
two or more persons:

(a) Wherein a commercial relationship of definite duration
or continuing indefinite duration is involved;

(b) Wherein the purchaser, is granted the right to offer, sell
and distribute consumer commodities manufactured, processed,
distributed or, in the case of services, organized and directed by
the seller; and the purchaser has not been previously engaged in
such business opportunity;

(c) Wherein the franchise or distributorship as an
independent business constitutes a component of seller's
distribution system; or

(d) Wherein the operation of the purchaser's business is
substantially reliant on sellers for the basic supply of consumer
commodities.

B. Franchises and Distributorships. It shall be an unfair or
deceptive act or practice for any person in the trade or
commerce of establishing a franchise, distributorship to:

(1) Misrepresent the prospects or chances for success of a
proposed or existing franchise or distributorship;

(2) Misrepresent by failure to disclose or otherwise, the
known required total investment for such franchise or
distributorship;

(3) Misrepresent or fail to disclose efforts to sell or
establish more franchises or distributorships than is reasonable
to expect the market or market area for the particular franchise
or distributorship to sustain;

(4) Misrepresent the quantity or quality of the products to
be sold or distributed through the franchise or distributorship;

(5) Misrepresent the training and management assistance
available to the franchise or distributorship;

(6) Misrepresent the amount of profits, net or gross, the
franchisee can expect from the operation of the franchise or
distributorship;

(7) Misrepresent the size, choice, potential or demographic
feature of a franchise territory or misrepresent the number of
present or future franchises or distributorships within the
franchise territory;

(8) Misrepresent by failure to disclose or otherwise, the
termination, transfer or renewal provision of a franchise or
distributorship agreement;

(9) Falsely claim or infer that a primary marketer of
trademark products or services sponsors or participates directly
or indirectly in the franchise or distributorship operation;

(10) Assign a so-called exclusive territory encompassing
the same area to more than one franchise;

(11)  Provide vending locations for which written
authorizations have not been granted by the property owners or
lessees of the premises;

(12) Provide vending machines or displays of a brand or
kind different from or inferior to those promised by the seller;

(13) Fail to provide to the purchaser a written contract
which includes the following provisions:

(a) The total financial obligation of the purchaser to the
seller;
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(b) The date of delivery of the purchaser consumer
commodity to the purchaser if the seller is responsible for
delivery of such consumer commodity;

(c) The description and quantity of consumer commodities
to be delivered to the purchaser if the seller is responsible for
delivery of such consumer commodities; and

(d) All other disclosures and provisions required in the
preceding subsections;

(14) Fail to honor his contract as required in this section
with the purchaser.

R152-11-12. Negative Options.

A. A negative option, as defined in 16 C.F.R. 425.1, is a
deceptive act or practice only if the negative option violates 16
C.FR.425.1.

R152-11-13. Travel Packages.

(1) This rule is authorized by Subsection 13-11-8(2). The
purpose of this rule is to define one type of conduct that violates
Subsection 13-11-4(1).

(2) It shall be a deceptive act or practice for a supplier to
offer, knowingly or intentionally, a reduced rate travel package
which:

(a) 1is tendered to a consumer as an incentive for the
performance of some act the consumer has no legal obligation
to perform;

(b) is subject to redemption rules the violation of which
will result in a default which discharges the supplier's obligation
to perform under such rules; and

(c) is structured so that the supplier will only realize a
profit if a majority of the consumers who receive reduced rate
travel package default.

(3)(a) For a supplier to be held liable under this rule, it is
not necessary that he contract directly with a consumer for a
reduced rate travel package. It is a sufficient basis for liability
for the supplier to offer such a package to any person knowing
that a consumer eventually will look to him for performance.

(b) A supplier acts deceptively required by Subsection 13-
11-4(2) when he consciously engages in conduct which
constitutes a deceptive act or practice, even if he is unaware that
such conduct is unlawful.

(4) The definitions appearing in Section 13-11-3 shall
apply to this rule, with the following additional definitions:

(a) "reduced rate" means the payment of funds, whether
styled as fees, taxes, a discounted payment, or otherwise, which
is less than the fair market value of the travel package offered
by a supplier; and

(b) "travel package" means air, land, or sea transportation,
with or without lodging, for pleasure or business purpose within
the scope of the term "consumer transaction".

KEY: advertising, bait and switch, consumer protection,
negative options

February 7, 2011 63G-3-201
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R156. Commerce, Occupational and Professional Licensing.
R156-1. General Rule of the Division of Occupational and
Professional Licensing.
R156-1-101. Title.

This rule is known as the "General Rule of the Division of
Occupational and Professional Licensing."

R156-1-102. Definitions.

In addition to the definitions in Title 58, as used in Title 58
or this rule:

(1) "Active and in good standing" means a licensure status
which allows the licensee full privileges to engage in the
practice of the occupation or profession subject to the scope of
the licensee's license classification.

(2) "Aggravating circumstances" means any consideration
or factors that may justify an increase in the severity of an
action to be imposed upon an applicant or licensee.
Aggravating circumstances include:

(a) prior record of disciplinary action, unlawful conduct,
or unprofessional conduct;

(b) dishonest or selfish motive;

(c) pattern of misconduct;

(d) multiple offenses;

(e) obstruction of the disciplinary process by intentionally
failing to comply with rules or orders of the Division;

(f) submission of false evidence, false statements or other
deceptive practices during the disciplinary process including
creating, destroying or altering records after an investigation has
begun;

(g) refusal to acknowledge the wrongful nature of the
misconduct involved, either to the client or to the Division;

(h) vulnerability of the victim;

(i) lack of good faith to make restitution or to rectify the
consequences of the misconduct involved;

(j) illegal conduct, including the use of controlled
substances; and

(k) intimidation or threats of withholding clients' records
or other detrimental consequences if the client reports or
testifies regarding the unprofessional or unlawful conduct.

(3) "Cancel" or "cancellation" means nondisciplinary
action by the Division to rescind, repeal, annul, or void a license
issued in error. Such action includes rescinding a license issued
to an applicant whose payment of the required application fee
is dishonored when presented for payment, or who has been
issued a conditional license pending a criminal background
check and the check cannot be completed due to the applicant's
failure to resolve an outstanding warrant or to submit acceptable
fingerprint cards.

(4) "Charges" means the acts or omissions alleged to
constitute either unprofessional or unlawful conduct or both by
a licensee, which serve as the basis to consider a licensee for
inclusion in the diversion program authorized in Section 58-1-
404.

(5) "Denial of licensure" means action by the Division
refusing to issue a license to an applicant for initial licensure,
renewal of licensure, reinstatement of licensure or relicensure.

(6)(a) "Disciplinary action" means adverse licensure
action by the Division under the authority of Subsections 58-1-
401(2)(a) through (2)(b).

(b) "Disciplinary action", as used in Subsection 58-1-
401(5), shall not be construed to mean an adverse licensure
action taken in response to an application for licensure. Rather,
asused in Subsection 58-1-401(5), it shall be construed to mean
an adverse action initiated by the Division.

(7) "Diversion agreement" means a formal written
agreement between a licensee, the Division, and a diversion
committee, outlining the terms and conditions with which a
licensee must comply as a condition of entering in and
remaining under the diversion program authorized in Section
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58-1-404.

(8) "Diversion committees" mean diversion advisory
committees authorized by Subsection 58-1-404(2)(a)(i) and
created under Subsection R156-1-404a.

(9) "Duplicate license" means a license reissued to replace
a license which has been lost, stolen, or mutilated.

(10) "Emergency review committees" mean emergency
adjudicative proceedings review committees created by the
Division under the authority of Subsection 58-1-108(2).

(11) "Expire" or "expiration" means the automatic
termination of a license which occurs:

(a) at the expiration date shown upon a license if the
licensee fails to renew the license before the expiration date; or
(b) prior to the expiration date shown on the license:

(i) upon the death of a licensee who is a natural person;

(ii) upon the dissolution of a licensee who is a partnership,
corporation, or other business entity; or

(iii) upon the issuance of a new license which supersedes
an old license, including a license which:

(A) replaces a temporary license;

(B) replaces a student or other interim license which is
limited to one or more renewals or other renewal limitation; or

(C) is issued to a licensee in an upgraded classification
permitting the licensee to engage in a broader scope of practice
in the licensed occupation or profession.

(12) "Inactive" or "inactivation" means action by the
Division to place a license on inactive status in accordance with
Sections 58-1-305 and R156-1-305.

(13) "Investigative subpoena authority" means, except as
otherwise specified in writing by the director, the Division
regulatory and compliance officer, or if the Division regulatory
and compliance officer is unable to so serve for any reason, a
Department administrative law judge, or if both the Division
regulatory and compliance officer and a Department
administrative law judge are unable to so serve for any reason,
a bureau manager designated by the director in writing.

(14) "License" means a right or privilege to engage in the
practice of a regulated occupation or profession as a licensee.

(15) "Limit" or "limitation" means nondisciplinary action
placing either terms and conditions or restrictions or both upon
a license:

(a) issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure; or

(b) issued to a licensee in place of the licensee's current
license or disciplinary status.

(16) "Mitigating circumstances" means any consideration
or factors that may justify a reduction in the severity of an
action to be imposed upon an applicant or licensee.

(a) Mitigating circumstances include:

(i) absence of prior record of disciplinary action, unlawful
conduct or unprofessional conduct;

(ii) personal, mental or emotional problems provided such
problems have not posed a risk to the health, safety or welfare
of the public or clients served such as drug or alcohol abuse
while engaged in work situations or similar situations where the
licensee or applicant should know that they should refrain from
engaging in activities that may pose such a risk;

(iii) timely and good faith effort to make restitution or
rectify the consequences of the misconduct involved;

(iv) full and free disclosure to the client or Division prior
to the discovery of any misconduct;

(v) inexperience in the practice of the occupation and
profession provided such inexperience is not the result of failure
to obtain appropriate education or consultation that the applicant
or licensee should have known they should obtain prior to
beginning work on a particular matter;

(vi) imposition of other penalties or sanctions if the other
penalties and sanctions have alleviated threats to the public
health, safety, and welfare; and

(vii) remorse.

(b) The following factors should not be considered as
mitigating circumstances:

(i) forced or compelled restitution;

(i) withdrawal of complaint by client or other affected
persons;

(iii) resignation prior to disciplinary proceedings;

(iv) failure of injured client to complain; and

(v) complainant's recommendation as to sanction.

(17) "Nondisciplinary action" means adverse licensure
action by the Division under the authority of Subsections 58-1-
401(1) or 58-1-401(2)(c) through (2)(d).

(18) "Peer committees" mean advisory peer committees to
boards created by the legislature in Title 58 or by the Division
under the authority of Subsection 58-1-203(1)(f).

(19) "Probation" means disciplinary action placing terms
and conditions upon a license;

(a) issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure; or

(b) issued to a licensee in place of the licensee's current
license or disciplinary status.

(20) "Public reprimand” means disciplinary action to
formally reprove or censure a licensee for unprofessional or
unlawful conduct, with the documentation of the action being
classified as a public record.

(21) "Regulatory authority" as used in Subsection 58-1-
501(2)(d) means any governmental entity who licenses,
certifies, registers, or otherwise regulates persons subject to its
jurisdiction, or who grants the right to practice before or
otherwise do business with the governmental entity.

(22) "Reinstate" or "reinstatement" means to activate an
expired license or to restore a license which is restricted, as
defined in Subsection (26)(b), or is suspended, or placed on
probation, to a lesser restrictive license or an active in good
standing license.

(23) "Relicense" or "relicensure" means to license an
applicant who has previously been revoked or has previously
surrendered a license.

(24) "Remove or modify restrictions" means to remove or
modify restrictions, as defined in Subsection (25)(a), placed on
a license issued to an applicant for licensure.

(25) "Restrict" or "restriction" means disciplinary action
qualifying or limiting the scope of a license:

(a) issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure in accordance with
Section 58-1-304; or

(b) issued to a licensee in place of the licensee's current
license or disciplinary status.

(26) "Revoke" or "revocation" means disciplinary action
by the Division extinguishing a license.

(27) "Suspend" or "suspension" means disciplinary action
by the Division removing the right to use a license for a period
of time or indefinitely as indicated in the disciplinary order,
with the possibility of subsequent reinstatement of the right to
use the license.

(28) "Surrender" means voluntary action by a licensee
giving back or returning to the Division in accordance with
Section 58-1-306, all rights and privileges associated with a
license issued to the licensee.

(29) "Temporary license" or "temporary licensure" means
a license issued by the Division on a temporary basis to an
applicant for initial licensure, renewal or reinstatement of
licensure, or relicensure in accordance with Section 58-1-303.

(30) "Unprofessional conduct" as defined in Title 58 is
further defined, in accordance with Subsection 58-1-203(1)(e),
in Section R156-1-502.

(31) "Warning or final disposition letters which do not
constitute disciplinary action" as used in Subsection 58-1-
108(3) mean letters which do not contain findings of fact or
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conclusions of law and do not constitute a reprimand, but which
may address any or all of the following:
(a) Division concerns;
(b) allegations upon which those concerns are based;
(c) potential for administrative or judicial action; and
(d) disposition of Division concerns.

R156-1-102a. Global Definitions of Levels of Supervision.

(1) Except as otherwise provided by statute or rule, the
global definitions of levels of supervision herein shall apply to
supervision terminology used in Title 58 and Title R156, and
shall be referenced and used, to the extent practicable, in
statutes and rules to promote uniformity and consistency.

(2) Except as otherwise provided by statute or rule, all
unlicensed personnel specifically allowed to practice a regulated
occupation or profession are required to practice under an
appropriate level of supervision defined herein, as specified by
the licensing act or licensing act rule governing each occupation
or profession.

(3) Except as otherwise provided by statute or rule, all
license classifications required to practice under supervision
shall practice under an appropriate level of supervision defined
herein, as specified by the licensing act or licensing act rule
governing each occupation or profession.

(4) Levels of supervision are defined as follows:

(a) "Direct supervision" and "immediate supervision"
mean the supervising licensee is present and available for face-
to-face communication with the person being supervised when
and where occupational or professional services are being
provided.

(b) "Indirect supervision" means the supervising licensee:

(1) has given either written or verbal instructions to the
person being supervised,

(ii) is present within the facility in which the person being
supervised is providing services; and

(iii) is available to provide immediate face-to-face
communication with the person being supervised as necessary.

(c) "General supervision" means that the supervising
licensee:

(1) has authorized the work to be performed by the person
being supervised;

(i) is available for consultation with the person being
supervised by personal face-to-face contact, or direct voice
contact by telephone, radio or some other means, without regard
to whether the supervising licensee is located on the same
premises as the person being supervised; and

(iii) can provide any necessary consultation within a
reasonable period of time and personal contact is routine.

(5) "Supervising licensee" means a licensee who has
satisfied any requirements to act as a supervisor and has agreed
to provide supervision of an unlicensed individual or a licensee
in a classification or licensure status that requires supervision in
accordance with the provisions of this chapter.

R156-1-103. Authority - Purpose.

This rule is adopted by the Division under the authority of
Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58.

R156-1-106.
Responsibilities.

(1) In accordance with Subsection 58-1-106(2), the
following responses to requests for lists of licensees may
include multiple licensees per request and may include home
telephone numbers and home addresses, subject to the
restriction that the addresses and telephone numbers shall only
be used by a requester for purposes for which the requester is
properly authorized and shall not be sold or otherwise
redisclosed by the requester:

Division - Duties, Functions, and

(a) responses to requests from another governmental
entity, government-managed corporation, a political
subdivision, the federal government, another state, or a not-for-
profit regulatory association to which the Division is a member;

(b) responses to requests from an occupational or
professional association, private continuing education
organizations, trade union, university, or school, for purposes of
education programs for licensees;

(c) responses to a party to a prelitigation proceeding
convened by the Division under Title 78, Chapter 14;

(d) responses to universities, schools, or research facilities
for the purposes of research;

(e) responses to requests from licensed health care
facilities or third party credentialing services, for the purpose of
verifying licensure status for issuing credentialing or
reimbursement purposes; and

(f) responses to requests from a person preparing for,
participating in, or responding to:

(i) anational, state or local emergency;

(ii) a public health emergency as defined in Section 26-
23b-102; or

(iii) a declaration by the President of the United States or
other federal official requesting public health-related activities.

(2) Inaccordance with Subsection 58-1-106(3)(a) and (b),
the Division may deny a request for an address or telephone
number of a licensee to an individual who provides proper
identification and the reason for the request, in writing, to the
Division, if the reason for the request is deemed by the Division
to constitute an unwarranted invasion of privacy or a threat to
the public health, safety, and welfare.

(3) Inaccordance with Subsection 58-1-106(3)(c), proper
identification of an individual who requests the address or
telephone number of a licensee and the reason for the request,
in writing, shall consist of the individual's name, mailing
address, and daytime number, if available.

R156-1-107. Organization of Rules - Content, Applicability
and Relationship of Rules.

(1) The rules and sections in Title R156 shall, to the extent
practicable, follow the numbering and organizational scheme of
the chapters in Title 58.

(2) Rule R156-1 shall contain general provisions
applicable to the administration and enforcement of all
occupations and professions regulated in Title 58.

(3) The provisions of the other rules in Title R156 shall
contain specific or unique provisions applicable to particular
occupations or professions.

(4) Specific rules in Title R156 may supplement or alter
Rule R156-1 unless expressly provided otherwise in Rule R156-
1.

R156-1-109. Presiding Officers.

In accordance with Subsection 63G-4-103(1)(h), Sections
58-1-104, 58-1-106, 58-1-109, 58-1-202, 58-1-203, 58-55-103,
and 58-55-201, except as otherwise specified in writing by the
director, or for Title 58, Chapter 55, the Construction Services
Commission, the designation of presiding officers is clarified or
established as follows:

(1) The Division regulatory and compliance officer is
designated as the presiding officer for issuance of notices of
agency action and for issuance of notices of hearing issued
concurrently with a notice of agency action or issued in
response to a request for agency action, provided that if the
Division regulatory and compliance officer is unable to so serve
for any reason, a bureau manager designated by the director is
designated as the alternate presiding officer.

(2) Subsections 58-1-109(2) and 58-1-109(4) are clarified
with regard to defaults as follows. Unless otherwise specified
in writing by the director, or with regard to Title 58, Chapter 55,
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by the Construction Services Commission, the department
administrative law judge is designated as the presiding officer
for entering an order of default against a party, for conducting
any further proceedings necessary to complete the adjudicative
proceeding, and for issuing a recommended order to the director
or commission, respectively, determining the discipline to be
imposed, licensure action to be taken, relief to be granted, etc.

(3) Except as provided in Subsection (4) or otherwise
specified in writing by the director, the presiding officer for
adjudicative proceedings before the Division are as follows:

(a) Director. The director shall be the presiding officer
for:

(i) formal adjudicative proceedings described in
Subsections R156-46b-201(1)(e), and R156-46b-201(2)(a)
through (c), however resolved, including stipulated settlements
and hearings; and

(ii) informal adjudicative proceedings described in
Subsections R156-46b-202(1)(d), (h),(j), (m), (n), (p), and (1),
and R156-46b-202(2)(a) and (b), however resolved, including
memorandums of understanding and stipulated settlements.

(b) Bureau managers or program coordinators. Except for
Title 58, Chapter 55, the bureau manager or program
coordinator over the occupation or profession or program
involved shall be the presiding officer for:

(i) formal adjudicative proceedings described in
Subsections R156-46b-201(1)(a) through (c), provided that any
evidentiary hearing requested shall be conducted by the
appropriate board who shall be designated as the presiding
officer to act as the fact finder at any evidentiary hearing and
shall issue a recommended order to the Division based upon the
record developed at the hearing determining all issues pending
before the Division to the director for a final order;

(ii)  formal adjudicative proceedings described in
Subsection R156-46b-201(1)(f), for purposes of determining
whether a request for a board of appeal is properly filed as set
forth in Subsections R156-56-105(1) through (4); and

(iii) informal adjudicative proceedings described in
Subsections R156-46b-202(1)(a) through (c), (e), (g), (i), (k),
and (0).

(iv) At the direction of a bureau manager or program
coordinator, a licensing technician or program technician may
sign an informal order in the name of the licensing technician or
program technician provided the wording of the order has been
approved in advance by the bureau manager or program
coordinator and provided the caption "FOR THE BUREAU
MANAGER" or "FOR THE PROGRAM COORDINATOR"
immediately precedes the licensing technician's or program
technician's signature.

(c) Contested Citation Hearing Officer. The regulatory
and compliance officer or other contested citation hearing
officer designated in writing by the director shall be the
presiding officer for the adjudicative proceeding described in
Subsection R156-46b-202(1)(1).

(d) Uniform Building Code Commission. The Uniform
Building Code Commission shall be the presiding officer for the
adjudicative proceeding described in Subsection R156-46b-
202(1)(f) for convening a board of appeal under Subsection 58-
56-8(3), for serving as fact finder at any evidentiary hearing
associated with a board of appeal, and for entering the final
order associated with a board of appeal. An administrative law
judge shall perform the role specified in Subsection 58-1-
109(2).

(e) Residence Lien Recovery Fund Advisory Board. The
Residence Lien Recovery Fund Advisory Board shall be the
presiding officer for adjudicative proceedings described in
Subsection R156-46b-202(1)(g) that exceed the authority of the
program coordinator, as delegated by the board, or are otherwise
referred by the program coordinator to the board for action.

(4) Unless otherwise specified in writing by the

Construction Services Commission, the presiding officers and
process for adjudicative proceedings under Title 58, Chapter 55,
are established or clarified as follows:

(a) Commission.

(i) The commission shall be the presiding officer for all
adjudicative proceedings under Title 58, Chapter 55, except as
otherwise delegated by the commission in writing or as
otherwise provided in this rule; provided, however, that all
orders adopted by the commission as a presiding officer shall
require the concurrence of the director.

(i) Unless otherwise specified in writing by the
commission, the commission is designated as the presiding
officer:

(A) for formal adjudicative proceedings described in
Subsections R156-46b-201(1)(e) and R156-46b-201(2)(a)
through (b), however resolved, including stipulated settlements
and hearings;

(B) informal adjudicative proceedings described in
Subsections R156-46b-202(1)(d), (m), (n), (p), (s) and (t), and
R156-46b-202(2)(b) and (c), however resolved, including
memorandums of understanding and stipulated settlements;

(C) to serve as fact finder and adopt orders in formal
evidentiary hearings associated with adjudicative proceedings
involving persons licensed as or required to be licensed under
Title 58, Chapter 55; and

(D) to review recommended orders of a board, an
administrative law judge, or other designated presiding officer
who acted as the fact finder in an evidentiary hearing involving
a person licensed or required to be licensed under Title 58,
Chapter 55, and to adopt an order of its own. In adopting its
order, the commission may accept, modify or reject the
recommended order.

(iii) If the commission is unable for any reason to act as
the presiding officer as specified, it shall designate another
presiding officer in writing to so act.

(iv) Orders of the commission shall address all issues
before the commission and shall be based upon the record
developed in an adjudicative proceeding conducted by the
commission. In cases in which the commission has designated
another presiding officer to conduct an adjudicative proceeding
and submit a recommended order, the record to be reviewed by
the commission shall consist of the findings of fact, conclusions
oflaw, and recommended order submitted to the commission by
the presiding officer based upon the evidence presented in the
adjudicative proceeding before the presiding officer.

(v) The commission or its designee shall submit adopted
orders to the director for the director's concurrence or rejection
within 30 days after it receives a recommended order or adopts
an order, whichever is earlier. An adopted order shall be
deemed issued and constitute a final order upon the concurrence
of the director.

(vi) If the director or his designee refuses to concur in an
adopted order of the commission or its designee, the director or
his designee shall return the order to the commission or its
designee with the reasons set forth in writing for the
nonconcurrence therein. The commission or its designee shall
reconsider and resubmit an adopted order, whether or not
modified, within 30 days of the date of the initial or subsequent
return, provided that unless the director or his designee and the
commission or its designee agree to an extension, any final
order must be issued within 90 days of the date of the initial
recommended order, or the adjudicative proceeding shall be
dismissed. Provided the time frames in this subsection are
followed, this subsection shall not preclude an informal
resolution such as an executive session of the commission or its
designee and the director or his designee to resolve the reasons
for the director's refusal to concur in an adopted order.

(vii) The record of the adjudicative proceeding shall
include recommended orders, adopted orders, refusals to concur
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in adopted orders, and final orders.

(viii) The final order issued by the commission and
concurred in by the director may be appealed by filing a request
for agency review with the executive director or his designee
within the department.

(ix) The content of all orders shall comply with the
requirements of Subsection 63G-4-203(1)(i) and Sections 63G-
4-208 and 63G-4-209.

(b) Director. The director is designated as the presiding
officer for the concurrence role on disciplinary proceedings
under Subsections R156-46b-202(2)(c) as required by
Subsection 58-55-103(1)(b)(iv).

(c) Administrative Law Judge. Unless otherwise specified
in writing by the commission, the department administrative law
judge is designated as the presiding officer to conduct formal
adjudicative proceedings before the commission and its advisory
boards, as specified in Subsection 58-1-109(2).

(d) Bureau Manager. Unless otherwise specified in
writing by the commission, the responsible bureau manager is
designated as the presiding officer for conducting:

(i)  formal adjudicative proceedings specified in
Subsections R156-46b-201(1)(a) through (c), provided that any
evidentiary hearing requested shall be conducted by the
appropriate board or commission who shall be designated as the
presiding officer to act as the fact finder at any evidentiary
hearing and to adopt orders as set forth in this rule; and

(i1) informal adjudicative proceedings specified in
Subsections R156-46b-202(1)(a) through (¢), (e), (i), (0), (q) and

(1).

(iii) At the direction of a bureau manager, a licensing
technician may sign an informal order in the name of the
licensing technician provided the wording of the order has been
approved in advance by the bureau manager and provided the
caption "FOR THE BUREAU MANAGER" immediately
precedes the licensing technician's signature.

(e) Plumbers Licensing Board. Except as set forth in
Subsection (c) or as otherwise specified in writing by the
commission, the Plumbers Licensing Board is designated as the
presiding officer to serve as the fact finder and to issue
recommended orders to the commission in formal evidentiary
hearings associated with adjudicative proceedings involving
persons licensed as or required to be licensed as plumbers.

(f) Electricians Licensing Board. Except as set forth in
Subsection (c) or as otherwise specified in writing by the
commission, the Electricians Licensing Board is designated as
the presiding officer to serve as the fact finder and to issue
recommended orders to the commission in formal evidentiary
hearings associated with adjudicative proceedings involving
persons licensed as or required to be licensed as electricians.

(g) Alarm System Security and Licensing Board. Except
as set forth in Subsection (c) or as otherwise specified in writing
by the commission, the Alarm System Security and Licensing
Board is designated as the presiding officer to serve as the fact
finder and to issue recommended orders to the commission in
formal evidentiary hearings associated with adjudicative
proceedings involving persons licensed as or required to be
licensed as alarm companies or agents.

R156-1-110. Issuance of Investigative Subpoenas.

(1) All requests for subpoenas in conjunction with a
Division investigation made pursuant to Subsection 58-1-
106(1)(c), shall be made in writing to the investigative subpoena
authority and shall be accompanied by an original of the
proposed subpoena.

(a) Requests to the investigative subpoena authority shall
contain adequate information to enable the subpoena authority
to make a finding of sufficient need, including: the factual basis
for the request, the relevance and necessity of the particular
person, evidence, documents, etc., to the investigation, and an

explanation why the subpoena is directed to the particular
person upon whom it is to be served.

(b) Approved subpoenas shall be issued under the seal of
the Division and the signature of the subpoena authority.

(2) The investigative subpoena authority may quash or
modify an investigative subpoena if it is shown to be
unreasonable or oppressive.

R156-1-205. Peer or Advisory Committees - Executive
Director to Appoint - Terms of Office - Vacancies in Office -
Removal from Office - Quorum Requirements -
Appointment of Chairman - Division to Provide Secretary -
Compliance with Open and Public Meetings Act -
Compliance with Utah Administrative Procedures Act - No
Provision for Per Diem and Expenses.

(1) The executive director shall appoint the members of
peer or advisory committees established under Title 58 or Title
R156.

(2) Except for ad hoc committees whose members shall be
appointed on a case-by-case basis, the term of office of peer or
advisory committee members shall be for four years. The
executive director shall, at the time of appointment or
reappointment, adjust the length of terms to ensure that the
terms of committee members are staggered so that
approximately half of the peer or advisory committee is
appointed every two years.

(3) No peer or advisory committee member may serve
more than two full terms, and no member who ceases to serve
may again serve on the peer or advisory committee until after
the expiration of two years from the date of cessation of service.

(4) If a vacancy on a peer or advisory committee occurs,
the executive director shall appoint a replacement to fill the
unexpired term. After filling the unexpired term, the
replacement may be appointed for only one additional full term.

(5) If a peer or advisory committee member fails or
refuses to fulfill the responsibilities and duties of a peer or
advisory committee member, including the attendance at peer
committee meetings, the executive director may remove the
peer or advisory committee member and replace the member in
accordance with this section. After filling the unexpired term,
the replacement may be appointed for only one additional full
term.

(6) Committee meetings shall only be convened with the
approval of the appropriate board and the concurrence of the
Division.

(7) Unless otherwise approved by the Division, peer or
advisory committee meetings shall be held in the building
occupied by the Division.

(8) A majority of the peer or advisory committee members
shall constitute a quorum and may act in behalf of the peer or
advisory committee.

(9) Peer or advisory committees shall annually designate
one of their members to serve as peer or advisory committee
chairman. The Division shall provide a Division employee to
act as committee secretary to take minutes of committee
meetings and to prepare committee correspondence.

(10) Peer or advisory committees shall comply with the
procedures and requirements of Title 52, Chapter 4, Open and
Public Meetings, in their meetings.

(11) Peer or advisory committees shall comply with the
procedures and requirements of Title 63G, Chapter 4,
Administrative Procedures Act, in their adjudicative
proceedings.

(12) Peer or advisory committee members shall perform
their duties and responsibilities as public service and shall not
receive a per diem allowance, or traveling or accommodations
expenses incurred in peer or advisory committees business,
except as otherwise provided in Title 58 or Title R156.
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R156-1-206. Emergency Adjudicative Proceeding Review
Committees - Appointment - Terms - Vacancies - Removal -
Quorum - Chairman and Secretary - Open and Public
Meetings Act - Utah Administrative Procedures Act - Per
Diem and Expenses.

(1) The chairman of the board for the profession of the
person against whom an action is proposed may appoint the
members of emergency review committees on a case-by-case or
period-of-time basis.

(2) With the exception of the appointment and removal of
members and filling of vacancies by the chairman of a board,
emergency review committees, committees shall serve in
accordance with Subsections R156-1-205(7), and (9) through

(12).

R156-1-301. Application for Licensure - Filing Date -
Applicable Requirements for Licensure - Issuance Date.

(1) The filing date for an application for licensure shall be
the postmark date of the application or the date the application
is received and date stamped by the Division, whichever is
earlier.

(2) Except as otherwise provided by statute, rule or order,
the requirements for licensure applicable to an application for
licensure shall be the requirements in effect on the filing date of
the application.

(3) The issuance date for a license issued to an applicant
for licensure shall be as follows:

(a) the date the approval is input into the Division's
electronic licensure database for applications submitted and
processed manually; or

(b) the date printed on the verification of renewal
certificate for renewal applications submitted and processed
electronically via the Division's Internet Renewal System.

R156-1-302. Consideration of Good Moral Character,
Unlawful Conduct, Unprofessional Conduct, or Other
Mental or Physical Condition.

Pursuant to the provisions of Subsection 58-1-401(1) and
(2), if an applicant or licensee has failed to demonstrate good
moral character, has been involved in unlawful conduct, has
been involved in unprofessional conduct, or has any other
mental or physical condition which conduct or condition, when
considered with the duties and responsibilities of the license
held or to be held, demonstrates a threat or potential threat to the
public health, safety or welfare, the Division may consider
various relevant factors in determining what action to take
regarding licensure including the following:

(1) aggravating circumstances, as defined in Subsection
R156-1-102(2);

(2) mitigating circumstances, as defined in Subsection
R156-1-102(16);

(3) the degree of risk to the public health, safety or
welfare;

(4) the degree of risk that a conduct will be repeated;

(5) the degree of risk that a condition will continue;

(6) the magnitude of the conduct or condition as it relates
to the harm or potential harm;

(7) the length of time since the last conduct or condition
has occurred;

(8) the current criminal probationary or parole status of the
applicant or licensee;

(9) the current administrative status of the applicant or
licensee;

(10) results of previously submitted applications, for any
regulated profession or occupation;

(11) results from any action, taken by any professional
licensing agency, criminal or administrative agency, employer,
practice monitoring group, entity or association;

(12) evidence presented indicating that restricting or

monitoring an individual's practice, conditions or conduct can
protect the public health, safety or welfare;

(13) psychological evaluations; or

(14) any other information the Division or the board
reasonably believes may assist in evaluating the degree of threat
or potential threat to the public health, safety or welfare.

R156-1-305. Inactive Licensure.

(1) In accordance with Section 58-1-305, except as
provided in Subsection (2), a licensee may not apply for
inactive licensure status.

(2) The following licenses issued under Title 58 that are
active in good standing may be placed on inactive licensure
status:

(a) advanced practice registered nurse;

(b) architect;

(c) audiologist;

(d) certified nurse midwife;

(e) certified public accountant emeritus;

(f) certified registered nurse anesthetist;

(g) certified court reporter;

(h) certified social worker;

(i) chiropractic physician;

(j) clinical social worker;

(k) contractor;

(1) deception detection examiner;

(m) deception detection intern;

(n) dental hygienist;

(o) dentist;

(p) direct-entry midwife;

(q) genetic counselor;

(r) health facility administrator;

(s) hearing instrument specialist;

(t) licensed substance abuse counselor;

(u) marriage and family therapist;

(v) naturopath/naturopathic physician;

(W) optometrist;

(x) osteopathic physician and surgeon;

(y) pharmacist;

(z) pharmacy technician;

(aa) physician assistant;

(bb) physician and surgeon;

(cc) podiatric physician;

(dd) private probation provider;

(ee) professional counselor;

(ff) professional engineer;

(gg) professional land surveyor;

(hh) professional structural engineer;

(ii) psychologist;

(jj) radiology practical technician;

(kk) radiology technologist;

(1) security personnel;

(mm) speech-language pathologist; and

(nn) veterinarian.

(3) Applicants for inactive licensure shall apply to the
Division in writing upon forms available from the Division.
Each completed application shall contain documentation of
requirements for inactive licensure, shall be verified by the
applicant, and shall be accompanied by the appropriate fee.

(4) If all requirements are met for inactive licensure, the
Division shall place the license on inactive status.

(5) A license may remain on inactive status indefinitely
except as otherwise provided in Title 58 or rules which
implement Title 58.

(6) An inactive license may be activated by requesting
activation in writing upon forms available from the Division.
Unless otherwise provided in Title 58 or rules which implement
Title 58, each reactivation application shall contain
documentation that the applicant meets current renewal
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requirements, shall be verified by the applicant, and shall be
accompanied by the appropriate fee.

(7) An inactive licensee whose license is activated during
the last four months of a renewal cycle shall, upon payment of
the appropriate fees, be licensed for a full renewal cycle plus the
period of time remaining until the impending renewal date,
rather than being required to immediately renew their activated
license.

(8) A Controlled Substance license may be placed on
inactive status if attached to a primary license listed in
Subsection R156-1-305(2) and the primary license is placed on
inactive status.

R156-1-308a. Renewal Dates.

(1) The following standard two-year renewal cycle
renewal dates are established by license classification in
accordance with the Subsection 58-1-308(1):

TABLE
RENEWAL DATES

(1) Acupuncturist May 31 even years
(2) Advanced Practice Registered Nurse January 31 even years
(3) Alternate Dispute Resolution Provdr September 30 even years

(4) Architect May 31 even years
(5) Athlete Agent September 30 even years
(6) Athletic Trainer May 31 odd years
(7) Audiologist May 31 odd years

(8) Barber

(9) Barber School

(10) Building Inspector

(11) Burglar Alarm Security

(12) C.P.A. Firm

(13) Certified Court Reporter

(14) Certified Dietitian

(15) Certified Medical Language
Interpreter

(16) Certified Nurse Midwife

(17) Certified Public Accountant

(18) Certified Registered
Nurse Anesthetist

(19) Certified Social Worker

(20) Chiropractic Physician

(21) Clinical Social Worker

(22) Construction Trades Instructor

(23) Contractor

(24) Controlled Substance License

September 30 odd years
September 30 odd years
November 30 odd years
November 30 even years
September 30 even years
May 31 even years
September 30 even years

March 31 odd years
January 31 even years
September 30 even years

January 31 even years
September 30 even years
May 31 even years
September 30 even years
November 30 odd years
November 30 odd years
Attached to primary
license renewal
(25) Controlled Substance
Precursor
(26) Controlled Substance Handler
(27) Cosmetologist/Barber
(28) Cosmetology/Barber Schoo
(29) Deception Detection
(30) Dental Hygienist
(31) Dentist
(32) Direct-entry Midwife
(33) Electrician
Apprentice, Journeyman, Master,
Residential Journeyman,
Residential Master
(34) Electrologist
(35) Electrology School
(36) Elevator Mechanic
(37) Environmental Health Scientist
(38) Esthetician
(39) Esthetics School
(40) Factory Built Housing Dealer
(41) Funeral Service Director
(42) Funeral Service
Establishment
(43) Genetic Counselor
(44) Health Facility
Administrator
(45) Hearing Instrument
Specialist
(46) Internet Facilitator

May 31 odd years
May 31 odd years
September 30 odd years
September 30 odd years
November 30 even years
May 31 even years
May 31 even years
September 30 odd years

November 30 even years
September 30 odd years
September 30 odd years
November 30 even years
May 31 odd years
September 30 odd years
September 30 odd years
September 30 even years
May 31 even years
May 31 even years

September 30 even years
May 31 odd years

September 30 even years

September 30 odd years

(47) Landscape Architect May 31 even years

(48) Licensed Practical Nurse January 31 even years

(49) Licensed Substance Abuse May 31 odd years
Counselor

(50) Marriage and Family September 30 even years
Therapist

(51) Massage Apprentice, May 31 odd years

Therapist
Master Esthetician
(53) Medication Aide Certified
(54) Nail Technologist
(55) Nail Technology School

September 30 odd years
March 31 odd years
September 30 odd years
September 30 odd years

(56) Naturopath/Naturopathic May 31 even years
Physician

(57) Occupational Therapist May 31 odd years

(58) Occupational Therapy May 31 odd years

Assistant

(59) Optometrist September 30 even years

(60) Osteopathic Physician and May 31 even years
Surgeon,
Online Prescriber

(61) Outfitter/Hunting Guide May 31 even years

(62) Pharmacy Class A-B-C-D-E
Online Contract Pharmacy

(63) Pharmacist

(64) Pharmacy Technician

September 30 odd years

September 30 odd years
September 30 odd years

(65) Physical Therapist May 31 odd years
(66) Physical Therapist Assistant May 31 odd years
(67) Physician Assistant May 31 even years

(68) Physician and Surgeon,
Online Prescriber

(69) Plumber
Apprentice, Journeyman,
Master, Residential Master,
Residential Journeyman

(70) Podiatric Physician

(71) Pre Need Funeral Arrangement

January 31 even years

November 30 even years
September 30 even years

Sales Agent May 31 even years
(72) Private Probation Provider May 31 odd years
(73) Professional Counselor September 30 even years
(74) Professional Engineer March 31 odd years
(75) Professional Geologist March 31 odd years
(76) Professional Land Surveyor March 31 odd years
(77) Professional Structural March 31 odd years

Engineer

(78) Psychologist September 30 even years

(79) Radiology Technologist, May 31 odd years
Radiology Practical Technician
(80) Recreational Therapy
Technician, Specialist,
Master Specialist May 31 odd years
(81) Registered Nurse January 31 odd years

(82) Respiratory Care
Practitioner

(83) Security Personnel

(84) Social Service Worker

(85) Speech-Language Pathologist

(86) Veterinarian

September 30 even years

November 30 even years
September 30 even years
May 31 odd years

September 30 even years

(2) The following non-standard renewal terms and renewal
or extension cycles are established by license classification in
accordance with Subsection 58-1-308(1) and in accordance with
specific requirements of the license:

(a) Associate Marriage and Family Therapist licenses shall
be issued for a three year term and may be extended if the
licensee presents satisfactory evidence to the Division and the
board that reasonable progress is being made toward passing the
qualifying examinations or is otherwise on a course reasonably
expected to lead to licensure; but the period of the extension
may not exceed two years past the date the minimum supervised
experience requirement has been completed.

(b) Associate Professional Counselor licenses shall be
issued for a three year term and may be extended if the licensee
presents satisfactory evidence to the Division and the board that
reasonable progress is being made toward passing the qualifying
examinations or is otherwise on a course reasonably expected
to lead to licensure.

(c) Certified Social Worker Intern licenses shall be issued
for a period of six months or until the examination is passed
whichever occurs first.

(d) Funeral Service Apprentice licenses shall be issued for
a two year term and may be extended for an additional two year
term if the licensee presents satisfactory evidence to the
Division and the board that reasonable progress is being made
toward passing the qualifying examinations or is otherwise on
a course reasonably expected to lead to licensure.

(e) Psychology Resident licenses shall be issued for a two
year term and may be extended if the licensee presents
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satisfactory evidence to the Division and the board that
reasonable progress is being made toward passing the qualifying
examinations or is otherwise on a course reasonably expected to
lead to licensure; but the period of the extension may not exceed
two years past the date the minimum supervised experience
requirement has been completed.

(f) Hearing Instrument Intern licenses shall be issued for
a three year term and may be extended if the licensee presents
satisfactory evidence to the Division and the Board that
reasonable progress is being made toward passing the qualifying
examination, but a circumstance arose beyond the control of the
licensee, to prevent the completion of the examination process.

(g) Vocational Rehabilitation Counselor licenses will be
renewed annually on March 31.

R156-1-308b. Renewal Periods - Adjustment of Renewal
Fees for an Extended or Shortened Renewal Period.

(1) Except as otherwise provided by statute or as required
to establish or reestablish a renewal period, each renewal period
shall be for a period of two years.

(2) The renewal fee for a renewal period which is extended
or shortened by more than one month to establish or reestablish
a renewal period shall increased or decreased proportionately.

R156-1-308c. Renewal of Licensure Procedures.

The procedures for renewal of licensure shall be as follows:

(1) The Division shall send a renewal notice to each
licensee at least 60 days prior to the expiration date shown on
the licensee's license. The notice shall include directions for the
licensee to renew the license via the Division's website.

(2)(a) Except as provided in Subsection (2)(b), renewal
notices shall be sent by mail deposited in the post office with
postage prepaid, addressed to the last mailing address shown on
the Division's automated license system. Such mailing shall
constitute legal notice. It shall be the duty and responsibility of
each licensee to maintain a current mailing address with the
Division.

(b) If a licensee has authorized the Division to send a
renewal notice by email, a renewal notice may be sent by email
to the last email address shown on the Division's automated
license system. Such mailing shall constitute legal notice. It
shall be the duty and responsibility of a licensee who authorizes
the Division to send a renewal notice by email to maintain a
current email address with the Division.

(3) Renewal notices shall provide that the renewal
requirements are outlined in the online renewal process and that
each licensee is required to document or certify that the licensee
meets the renewal requirements prior to renewal.

(4) Renewal notices shall advise each licensee that a
license that is not renewed prior to the expiration date shown on
the license automatically expires and that any continued practice
without a license constitutes a criminal offense under
Subsection 58-1-501(1)(a).

(5) Licensees licensed during the last four months of a
renewal cycle shall be licensed for a full renewal cycle plus the
period of time remaining until the impending renewal date,
rather than being required to immediately renew their license.

R156-1-308d. Waiver of Continuing Education
Requirements - Renewal Requirements.

(1)(@) In accordance with Subsection 58-1-203(1)(g), a
licensee may request a waiver of any continuing education
requirement established under this title or an extension of time
to complete any requirement on the basis that the licensee was
unable to complete the requirement due to a medical or related
condition, humanitarian or ecclesiastical services, extended
presence in a geographical area where continuing education is
not available, etc.

(b) A request must be submitted no later than the deadline

for completing any continuing education requirement.

(c) Alicensee submitting a request has the burden of proof
and must document the reason for the request to the satisfaction
of the Division.

(d) A request shall include the beginning and ending dates
during which the licensee was unable to complete the
continuing education requirement and a detailed explanation of
the reason why. The explanation shall include the extent and
duration of the impediment, extent to which the licensee
continued to be engaged in practice of his profession, the nature
of the medical condition, the location and nature of the
humanitarian services, the geographical area where continuing
education is not available, etc.

(e) The Division may require that a specified number of
continuing education hours, courses, or both, be obtained prior
to reentering the practice of the profession or within a specified
period of time after reentering the practice of the profession, as
recommended by the appropriate board, in order to assure
competent practice.

(f) While a licensee may receive a waiver from meeting
the minimum continuing education requirements, the licensee
shall not be exempted from the requirements of Subsection 58-
1-501(2)(i), which requires that the licensee provide services
within the competency, abilities and education of the licensee.
Ifalicensee cannot competently provide services, the waiver of
meeting the continuing education requirements may be
conditioned upon the licensee limiting practice to areas in which
the licensee has the required competency, abilities and
education.

R156-1-308e. Automatic Expiration of Licensure Upon
Dissolution of Licensee.

(1) A license that automatically expires prior to the
expiration date shown on the license due to the dissolution of
the licensee's registration with the Division of Corporations,
with the registration thereafter being retroactively reinstated
pursuant to Section 16-10a-1422, shall:

(a) upon written application for reinstatement of licensure
submitted prior to the expiration date shown on the license, be
retroactively reinstated to the date of expiration of licensure;
and

(b) upon written application for reinstatement submitted
after the expiration date shown on the current license, be
reinstated on the effective date of the approval of the application
for reinstatement, rather than relating back retroactively to the
date of expiration of licensure.

R156-1-308f. Denial of Renewal of Licensure -
Classification of Proceedings - Conditional Renewal of
Licensure During Adjudicative Proceedings - Conditional
Initial, Renewal, or Reinstatement Licensure During Audit
or Investigation.

(1) Denial of renewal of licensure shall be classified as a
formal adjudicative proceeding under Rule R156-46b, with
allowance for exceptions.

(2) When arenewal application is denied and the applicant
concerned requests a hearing to challenge the Division's action
as permitted by Subsection 63G-4-201(3)(d)(ii), unless the
requested hearing is convened and a final order is issued prior
to the expiration date shown on the applicant's current license,
the Division shall conditionally renew the applicant's license
during the pendency of the adjudicative proceeding as permitted
by Subsection 58-1-106(1)(h).

(3)(a) When an initial, renewal or reinstatement applicant
under Subsections 58-1-301(2) through (3) or 58-1-308(5) or
(6)(b) is selected for audit or is under investigation, the Division
may conditionally issue an initial license to an applicant for
initial licensure, or renew or reinstate the license of an applicant
pending the completion of the audit or investigation.
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(b) The undetermined completion of a referenced audit or
investigation rather than the established expiration date shall be
indicated as the expiration date of a conditionally issued,
renewed, or reinstated license.

(c) A conditional issuance, renewal, or reinstatement shall
not constitute an adverse licensure action.

(d) Upon completion of the audit or investigation, the
Division shall notify the initial license, renewal, or
reinstatement applicant whether the applicant's license is
unconditionally issued, renewed, reinstated, denied, or partially
denied or reinstated.

(e) A notice of unconditional denial or partial denial of
licensure to an applicant the Division conditionally licensed,
renewed, or reinstated shall include the following:

(i) that the applicant's unconditional initial issuance,
renewal, or reinstatement of licensure is denied or partially
denied and the basis for such action;

(i1) the Division's file or other reference number of the
audit or investigation;

(iii) that the denial or partial denial of unconditional initial
licensure, renewal, or reinstatement of licensure is subject to
review and a description of how and when such review may be
requested,

(iv) that the applicant's conditional license automatically
will or did expire on the expiration date shown on the
conditional license, and that the applicant will not be issued,
renewed, or reinstated unless or until the applicant timely
requests review; and

(v) that if the applicant timely requests review, the
applicant's conditionally issued, renewed, or reinstated license
does not expire until an order is issued unconditionally issuing,
renewing, reinstating, denying, or partially denying the initial
issuance, renewal, or reinstatement of the applicant's license.

R156-1-308g. Reinstatement of Licensure which was Active
and in Good Standing at the Time of Expiration of
Licensure - Requirements.

The following requirements shall apply to reinstatement of
licensure which was active and in good standing at the time of
expiration of licensure:

(1) In accordance with Subsection 58-1-308(5), if an
application for reinstatement is received by the Division
between the date of the expiration of the license and 30 days
after the date of the expiration of the license, the applicant shall:

(a) submit a completed renewal form as furnished by the
Division demonstrating compliance with requirements and/or
conditions of license renewal; and

(b) pay the established license renewal fee and a late fee.

(2) In accordance with Subsection 58-1-308(5), if an
application for reinstatement is received by the Division
between 31 days after the expiration of the license and two
years after the date of the expiration of the license, the applicant
shall:

(a) submit a completed renewal form as furnished by the
Division demonstrating compliance with requirements and/or
conditions of license renewal; and

(b) pay the established license renewal fee and
reinstatement fee.

(3) In accordance with Subsection 58-1-308(6)(a), if an
application for reinstatement is received by the Division more
than two years after the date the license expired and the
applicant has not been active in the licensed occupation or
profession while in the full-time employ of the United States
government or under license to practice that occupation or
profession in any other state or territory of the United States
during the time the license was expired, the applicant shall:

(a) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets

all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(b) provide information requested by the Division and
board to clearly demonstrate the applicant is currently
competent to engage in the occupation or profession for which
reinstatement of licensure is requested;

(c) if the applicant has not been engaged in unauthorized
practice of the applicant's occupation or profession following
the expiration of the applicant's license, pay the established
license fee for a new applicant for licensure; and

(d) if the applicant has been engaged in unauthorized
practice of the applicant's occupation or profession following
the expiration of the applicant's license, pay the current license
renewal fee multiplied by the number of renewal periods for
which the license renewal fee has not been paid since the time
of expiration of license, plus a reinstatement fee.

(4) In accordance with Subsection 58-1-308(6)(b), if an
application for reinstatement is received by the Division more
than two years after the date the license expired but the
applicant has been active in the licensed occupation or
profession while in the full-time employ of the United States
government or under license to practice that occupation or
profession in any other state or territory of the United States
shall:

(a) provide documentation of prior licensure in the State
of Utah;

(b) provide documentation that the applicant has
continuously, since the expiration of the applicant's license in
Utah, been active in the licensed occupation or profession while
in the full-time employ of the United States government or
under license to practice that occupation or profession in any
other state or territory of the United States;

(c) provide documentation that the applicant has
completed or is in compliance with any renewal qualifications;

(d) provide documentation that the applicant's application
was submitted within six months after reestablishing domicile
within Utah or terminating full-time government service; and

(e) pay the established license renewal fee and the
reinstatement fee.

R156-1-308h. Reinstatement of Restricted, Suspended, or
Probationary Licensure During Term of Restriction,
Suspension, or Probation - Requirements.

(1) Reinstatement of restricted, suspended, or probationary
licensure during the term of limitation, suspension, or probation
shall be in accordance with the disciplinary order which
imposed the discipline.

(2) Unless otherwise specified in a disciplinary order
imposing restriction, suspension, or probation of licensure, the
disciplined licensee may, at reasonable intervals during the term
of'the disciplinary order, petition for reinstatement of licensure.

(3) Petitions for reinstatement of licensure during the term
of a disciplinary order imposing restriction, suspension, or
probation, shall be treated as a request to modify the terms of
the disciplinary order, not as an application for licensure.

R156-1-308i. Reinstatement of Restricted, Suspended, or
Probationary Licensure After the Specified Term of
Suspension of the License or After the Expiration of
Licensure in a Restricted, Suspended or Probationary Status
- Requirements.

Unless otherwise provided by a disciplinary order, an
applicant who applies for reinstatement of a license after the
specified term of suspension of the license or after the
expiration of the license in a restricted, suspended or
probationary status shall:

(1) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
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all current qualifications for licensure and compliance with
requirements and conditions of license reinstatement;

(2) pay the established license renewal fee and the
reinstatement fee;

(3) provide information requested by the Division and
board to clearly demonstrate the applicant is currently
competent to be reinstated to engage in the occupation or
profession for which the applicant was suspended, restricted, or
placed on probation; and

(4) pay any fines or citations owed to the Division prior to
the expiration of license.

R156-1-308;j. Relicensure Following Revocation of
Licensure - Requirements.

An applicant for relicensure following revocation of
licensure shall:

(1) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(2) pay the established license fee for a new applicant for
licensure; and

(3) provide information requested by the Division and
board to clearly demonstrate the applicant is currently
competent to be relicensed to engage in the occupation or
profession for which the applicant was revoked.

R156-1-308k. Relicensure Following Surrender of Licensure
- Requirements.

The following requirements shall apply to relicensure
applications following the surrender of licensure:

(1) Anapplicant who surrendered a license that was active
and in good standing at the time it was surrendered shall meet
the requirements for licensure listed in Sections R156-1-308a
through R156-1-308l.

(2) An applicant who surrendered a license while the
license was active but not in good standing as evidenced by the
written agreement supporting the surrender of license shall:

(a) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(b) pay the established license fee for a new applicant for
licensure;

(c) provide information requested by the Division and
board to clearly demonstrate the applicant is currently
competent to be relicensed to engage in the occupation or
profession for which the applicant was surrendered,

(d) pay any fines or citations owed to the Division prior to
the surrender of license.

R156-1-3081. Reinstatement of Licensure and Relicensure -
Term of Licensure.

Except as otherwise governed by the terms of an order
issued by the Division, a license issued to an applicant for
reinstatement or relicensure issued during the last four months
of a renewal cycle shall, upon payment of the appropriate fees,
be issued for a full renewal cycle plus the period of time
remaining until the impending renewal date, rather than
requiring the licensee to immediately renew their reinstated or
relicensed license.

R156-1-310. Cheating on Examinations.

(1) Policy.

The passing of an examination, when required as a
condition of obtaining or maintaining a license issued by the
Division, is considered to be a critical indicator that an applicant

or licensee meets the minimum qualifications for licensure.
Failure to pass an examination is considered to be evidence that
an applicant or licensee does not meet the minimum
qualifications for licensure. Accordingly, the accuracy of the
examination result as a measure of an applicant's or licensee's
competency must be assured. Cheating by an applicant or
licensee on any examination required as a condition of
obtaining a license or maintaining a license shall be considered
unprofessional conduct and shall result in imposition of an
appropriate penalty against the applicant or licensee.

(2) Cheating Defined.

Cheating is defined as the use of any means or
instrumentality by or for the benefit of an examinee to alter the
results of an examination in any way to cause the examination
results to inaccurately represent the competency of an examinee
with respect to the knowledge or skills about which they are
examined. Cheating includes:

(a) communication between examinees inside of the
examination room or facility during the course of the
examination;

(b) communication about the examination with anyone
outside of the examination room or facility during the course of
the examination;

(c) copying another examinee's answers or looking at
another examinee's answers while an examination is in progress;

(d) permitting anyone to copy answers to the examination;

(e) substitution by an applicant or licensee or by others for
the benefit of an applicant or licensee of another person as the
examinee in place of the applicant or licensee;

() use by an applicant or licensee of any written material,
audio material, video material or any other mechanism not
specifically authorized during the examination for the purpose
of assisting an examinee in the examination;

(g) obtaining, using, buying, selling, possession of or
having access to a copy of any portion of the examination prior
to administration of the examination.

(3) Action Upon Detection of Cheating.

(a) The person responsible for administration of an
examination, upon evidence that an examinee is or has been
cheating on an examination shall notify the Division of the
circumstances in detail and the identity of the examinees
involved with an assessment of the degree of involvement of
each examinee;

(b) If cheating is detected prior to commencement of the
examination, the examinee may be denied the privilege of
taking the examination; or if permitted to take the examination,
the examinee shall be notified of the evidence of cheating and
shall be informed that the Division may consider the
examination to have been failed by the applicant or licensee
because of the cheating; or

(c) If cheating is detected during the examination, the
examinee may be requested to leave the examination facility
and in that case the examination results shall be the same as
failure of the examination; however, if the person responsible
for administration of the examination determines the cheating
detected has not yet compromised the integrity of the
examination, such steps as are necessary to prevent further
cheating shall be taken and the examinee may be permitted to
continue with the examination.

(d) If cheating is detected after the examination, the
Division shall make appropriate inquiry to determine the facts
concerning the cheating and shall thereafter take appropriate
action.

(e) Upon determination that an applicant has cheated on an
examination, the applicant may be denied the privilege of
retaking the examination for a reasonable period of time, and
the Division may deny the applicant a license and may establish
conditions the applicant must meet to qualify for a license
including the earliest date on which the Division will again
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consider the applicant for licensure.

R156-1-404a. Diversion Advisory Committees Created.

(1) There are created diversion advisory committees of at
least three members for the professions regulated under Title 58.
The diversion committees are not required to be impaneled by
the director until the need for the diversion committee arises.
Diversion committees may be appointed with representatives
from like professions providing a multi-disciplinary committee.

(2) Committee members are appointed by and serve at the
pleasure of the director.

(3) A majority of the diversion committee members shall
constitute a quorum and may act on behalf of the diversion
committee.

(4) Diversion committee members shall perform their
duties and responsibilities as public service and shall not receive
aper diem allowance, or traveling or accommodations expenses
incurred in diversion committees business.

R156-1-404b. Diversion Committees Duties.

The duties of diversion committees shall include:

(1) reviewing the details of the information regarding
licensees referred to the diversion committee for possible
diversion, interviewing the licensees, and recommending to the
director whether the licensees meet the qualifications for
diversion and if so whether the licensees should be considered
for diversion;

(2) recommending to the director terms and conditions to
be included in diversion agreements;

(3) supervising compliance with all terms and conditions
of diversion agreements;

(4) advising the director at the conclusion of a licensee's
diversion program whether the licensee has completed the terms
of the licensee's diversion agreement; and

(5) establishing and maintaining continuing quality review
of the programs of professional associations and/or private
organizations to which licensees approved for diversion may
enroll for the purpose of education, rehabilitation or any other
purpose agreed to in the terms of a diversion agreement.

R156-1-404c. Diversion - Eligible Offenses.

In accordance with Subsection 58-1-404(4), the
unprofessional conduct which may be subject to diversion is set
forth in Subsections 58-1-501(2)(e) and (f).

R156-1-404d. Diversion - Procedures.

(1) Diversion committees shall complete the duties
described in Subsections R156-1-404b(1) and (2) no later than
60 days following the referral of a licensee to the diversion
committee for possible diversion.

(2) The director shall accept or reject the diversion
committee's recommendation no later than 30 days following
receipt of the recommendation.

(3) If the director finds that a licensee meets the
qualifications for diversion and should be diverted, the Division
shall prepare and serve upon the licensee a proposed diversion
agreement. The licensee shall have a period of time determined
by the diversion committee not to exceed 30 days from the
service of the proposed diversion agreement to negotiate a final
diversion agreement with the director. The final diversion
agreement shall comply with Subsections 58-1-404.

(4) If a final diversion agreement is not reached with the
director within 30 days from service of the proposed diversion
agreement, the Division shall pursue appropriate disciplinary
action against the licensee in accordance with Section 58-1-108.

(5) Inaccordance with Subsection 58-1-404(5), a licensee
may be represented, at the licensee's discretion and expense, by
legal counsel during negotiations for diversion, at the time of
execution of the diversion agreement and at any hearing before

the director relating to a diversion program.

R156-1-404e. Diversion - Agreements for Rehabilitation,
Education or Other Similar Services or Coordination of
Services.

(1) The Division may enter into agreements with
professional or occupational organizations or associations,
education institutions or organizations, testing agencies, health
care facilities, health care practitioners, government agencies or
other persons or organizations for the purpose of providing
rehabilitation, education or any other services necessary to
facilitate an effective completion of a diversion program for a
licensee.

(2) The Division may enter into agreements with impaired
person programs to coordinate efforts in rehabilitating and
educating impaired professionals.

(3) Agreements shall be in writing and shall set forth terms
and conditions necessary to permit each party to properly fulfill
its duties and obligations thereunder. Agreements shall address
the circumstances and conditions under which information
concerning the impaired licensee will be shared with the
Division.

(4) The cost of administering agreements and providing
the services thereunder shall be borne by the licensee benefiting
from the services. Fees paid by the licensee shall be reasonable
and shall be in proportion to the value of the service provided.
Payments of fees shall be a condition of completing the program
of diversion.

(5) In selecting parties with whom the Division shall enter
agreements under this section, the Division shall ensure the
parties are competent to provide the required services. The
Division may limit the number of parties providing a particular
service within the limits or demands for the service to permit the
responsible diversion committee to conduct quality review of
the programs given the committee's limited resources.

R156-1-502. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) surrendering licensure to any other licensing or
regulatory authority having jurisdiction over the licensee or
applicant in the same occupation or profession while an
investigation or inquiry into allegations of unprofessional or
unlawful conduct is in progress or after a charging document
has been filed against the applicant or licensee alleging
unprofessional or unlawful conduct;

(2) practicing a regulated occupation or profession in,
through, or with a limited liability company which has omitted
the words "limited company," "limited liability company," or
the abbreviation "L.C." or "L.L.C." in the commercial use of the
name of the limited liability company;

(3) practicing a regulated occupation or profession in,
through, or with a limited partnership which has omitted the
words "limited partnership," "limited," or the abbreviation
"L.P." or "Ltd." in the commercial use of the name of the
limited partnership;

(4) practicing a regulated occupation or profession in,
through, or with a professional corporation which has omitted
the words "professional corporation" or the abbreviation "P.C."
in the commercial use of the name of the professional
corporation;

(5) using a DBA (doing business as name) which has not
been properly registered with the Division of Corporations and
with the Division of Occupational and Professional Licensing;
or

(6) failing, as a prescribing practitioner, to follow the
"Model Policy for the Use of Controlled Substances for the
Treatment of Pain", 2004, established by the Federation of State
Medical Boards, which is hereby adopted and incorporated by
reference.
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R156-1-503. Reporting Disciplinary Action.

The Division may report disciplinary action to other state
or federal governmental entities, state and federal data banks,
the media, or any other person who is entitled to such
information under the Government Records Access and
Management Act.

KEY: diversion programs, licensing, occupational licensing,

supervision

February 24, 2011 58-1-106(1)(a)

Notice of Continuation March 1, 2007 58-1-308
58-1-501(4)

R156. Commerce, Occupational and Professional Licensing.
R156-55¢. Plumber Licensing Rule.
R156-55¢-101. Title.

This rule is known as the "Plumber Licensing Rule".

R156-55¢-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 55,
as used in Title 58, Chapters 1 and 55 or this rule:

(1) "Board" means the Plumbers Licensing Board.

(2) "Direct supervision", as used in this rule, means
reasonable direction, oversight, inspection, and evaluation of the
work of a person, in or out of the immediate presence of the
supervision person, so as to ensure that the end result complies
with applicable standards.

(3) "Minor plumbing work that is incidental", as used in
Subsection 58-55-305(1)(k)(i) and this rule, means:

(a) repair or replacement of the following residential type
appliances:

(i) dishwashers;

(i1) refrigerators;

(iii) freezers;

(iv) ice makers;

(v) stoves;

(vi) ranges;

(vii) clothes washers; and

(viii) clothes dryers; and

(b) repair or replacement of other plumbing fixtures and
appliances inside the occupied space of a structure, when the
cost of the repair or replacement does not exceed $300 in total
value, including all labor and materials, and including all
changes or additions to the contracted or agreed upon work.

(4) "Minor plumbing work that is incidental", as used in
Subsection 58-55-305(1)(k)(i), does not include installation or
replacement of a water heater.

(5) "Plumber" means apprentice plumber, journeyman
plumber, residential journeyman plumber, master plumber and
residential master plumber.

(6) "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 55, is further defined in accordance with
Subsection 58-1-203(1)(e), in Subsection R156-55¢-501.

R156-55¢-103. Authority - Purpose.

This rule is adopted by the Division under the authority of
Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 55.

R156-55¢-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-55¢-302a. Qualifications for Licensure - Application
Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the application requirements for licensure in Section 58-
55-302 are defined, clarified, or established as follows:

(1) an applicant for licensure shall submit an application
for license only after having met all requirements for licensure
set forth in Section 58-55-302 and this rule; and

(2) the application must be accompanied by all documents
or other evidence required demonstrating the applicant is
qualified for licensure.

R156-55¢-302b. Qualification for Licensure - Training and
Instruction Requirement.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the training and instruction requirements for licensure
in Subsection 58-55-302(3)(c) and (d) are defined, clarified, or
established as follows:

(1) An applicant for a journeyman plumber's license shall



UAC (As of March 1, 2011)

Printed: March 9, 2011

Page 49

demonstrate successful completion of the requirements of either
paragraph (a) or (b):

(a)(i) 8,000 hours of training and instruction in not less
than four years that meets the requirements of Subsections
R156-55¢-302b(4) and (6).

(i) the 8,000 hours shall include 576 clock hours of
related classroom instruction that meets the requirements of
Subsection R156-55¢-302b(5);

(iii) the apprenticeship shall be obtained while licensed as
an apprentice plumber;

(iv) the apprenticeship shall include on the job training and
instruction in nine of the 11 work process areas listed in Table
I; and

(v) the hours obtained in any work process area shall be at
least the number of hours listed in Table 1.

(b)(1) 16,000 hours of on the job training and instruction
in not less than eight years;

(ii) the apprenticeship shall be obtained while licensed as
an apprentice plumber;

(iii) the hours shall include on the job training and
instruction in nine of the 11 work process areas listed in Table
I; and

(iv) the hours obtained in any work process shall be at
least the number of hours listed in Table I.

TABLE I
Training and Instruction

Minimum
Work Process Hours
A. Use of hand tools, equipment and 200
pipe machinery
B. Installation of piping for waste, 2,000
soil, sewer and vent lines
C. Installation of hot and cold water 1,400
for domestic purposes
D. Installation and setting of plumbing 1,200
appliances and fixtures
E. Maintenance and repair of plumbing 600
F. General pipe work including process 600
and industrial hours
G. Gas piping or service piping 400
H. Welding, soldering and brazing
as it applies to the trade 100
I. Service and maintenance of gas 100

controls and equipment

J. Hydronics piping and equipment installation
300

K. Fire suppression system installation 100

(2) An applicant for a residential journeyman plumber's
license shall demonstrate successful completion of the
requirements of paragraph (a) or (b):

(a)(i) 6,000 hours of training and instruction in not less
than three years that meets the requirements of Subsections
R156-55¢-302b(4) and (6).

(i) the 6,000 hours shall include 432 clock hours of
related classroom instruction that meets the requirements of
Subsection R156-55¢-302b(5);

(iii) the 6,000 hours shall be obtained while licensed as an
apprentice plumber;

(iv) the apprenticeship shall include on the job training and
instruction in eight of the ten work process areas listed in Table
II; and

(v) the hours obtained in any work process area shall
include at least the number of hours listed in Table II.

(b)(i) 12,000 hours of experience in not less than six years
which has been documented using a form provided by the
Division;

(ii) the experience shall be obtained while licensed as an
apprentice plumber;

(iii) at least 9,000 hours of experience shall be directly
involved in the plumbing trade;

(iv) the hours shall be in eight of the ten work process
areas listed in Table II; and

(v) the hours obtained in any work process area shall
include at least the number of hours listed in Table II.

TABLE II
Training and Instruction
Minimum

Work Process Hours
A. Use of hand tools, equipment and 100

pipe machinery
B. Installation of piping for waste, 1,600

soil, sewer and vent lines
C. Installation of hot and cold water 1,200

for domestic purposes

D. Installation and setting of plumbing 800
appliances and fixtures

E. Maintenance and repair of plumbing 600
F. Gas piping or service piping 400
G. Service and maintenance of gas 100

controls and equipment

H. Welding, soldering and brazing 100
as it applies to the trade

I. Hydronics piping and equipment
installation 300

J. Fire suppression system installation 100

(3) A licensed residential journeyman plumber applying
for a journeyman plumber's license shall complete 2,000 hours
of on the job training in industrial or commercial plumbing
while licensed as an apprentice plumber, which shall include
successful completion of an approved fourth year course of
classroom instruction.

(4) On the job training and instruction required in this
section shall include measurements of an apprentice's
performance in the plumbing trade.

(5) Formal classroom instruction required by this section
shall meet the following requirements:

(a) instruction shall be conducted by an entity approved by
the Utah Board of Regents, Utah College of Applied
Technology Board of Trustees or by another similar out of state
body that approves formal plumbing educational programs; and

(b) instruction shall be conducted by competent qualified
staff and shall include measures of competency and
achievement level of each apprentice.

(6) Apprentice plumbers shall engage in the plumbing
trades only in accordance with the following:

(a) except as provided in Subsection 58-55-302(3)(e)(ii)
for fourth through tenth year apprentices, while engaging in the
plumbing trade, an apprentice plumber shall be under the
immediate supervision of a journeyman plumber for commercial
or industrial work, and by a residential journeyman or
journeyman plumber for residential work;

(b) the apprentice shall engage in the plumbing trade in
accordance with the instruction of the supervising plumber; and

(c) the apprentice shall work in a ratio of not to exceed
two apprentice plumbers to one supervising plumber.

R156-55¢-302¢. Qualifications for Licensure - Examination



UAC (As of March 1, 2011)

Printed: March 9, 2011

Page 50

Requirements.

In accordance with Subsections 58-1-203(2) and 58-1-
301(3), the examination requirements for licensure in
Subsection 58-55-302(1)(c)(i) are defined, -clarified, or
established as follows:

(1) The applicant shall obtain a score of 70% on the Utah
Plumbers Licensing Examination which shall consist of a
written section and practical section.

(2) Admission to the examinations is permitted after the
applicant has completed all requirements for licensure set forth
in Sections R156-55¢-302a, R156-55¢-302b and R156-55c¢-
302c.

(3)(a) If an applicant fails one or more sections of the
examination, the applicant shall retake any section of the
examination failed.

(b) An applicant may not retake any section of the
examination more than two times and shall wait at least 25 days
between retakes.

(c) If an applicant does not pass any failed section of the
examination upon the second retake or within six months of
initially being approved to test, whichever occurs first, the
applicant's application shall be denied.

(4)(@) On or after December 31, 2010, if an applicant
passes any section of the examination but does not pass the
entire examination, the passing score on any section of the
examination shall be valid for one year from the date the section
of the examination was passed. Thereafter the applicant shall
retake any previously passed section of the examination that is
no longer valid to support any subsequent application for
licensure.

(b) Prior to December 31, 2010, if an applicant passed any
section of the examination but did not pass the entire
examination, the applicant may use any previously passed
section of the examination to pass the entire examination until
December 31, 2011. Thereafter the applicant shall retake the
entire examination.

R156-55¢-302d. Qualifications for Licensure - Master
Supervisory Experience and Education Requirements.

In accordance with Subsections 58-55-302(3)(a)(i)(A) and
58-55-302(3)(b)(1), the minimum supervisory experience
qualifications for licensure as a master plumber and residential
master plumber are established as follows:

(1) An applicant shall demonstrate successful completion
of 4000 hours of supervisory experience that includes each of
the following categories and minimum number of hours:

(a) supervising employees: 700 hours;

(b) supervising construction projects: 700 hours;

(c) cost/price management: 300 hours; and

(d) miscellaneous construction experience: 300 hours in
any one or more of the following: accounting/financial
principles, contract negotiations, conflict resolutions, marketing,
human resources and government regulation pertaining to
business and the construction trades.

(2) The following, or the substantial equivalent thereof, as
determined by the Board in collaboration with the Commission,
shall apply to the minimum supervisory experience
qualifications established in Subsection (1):

(a) supervisory experience shall be obtained while licensed
in the proper license classification as either a journeyman
plumber or a residential journeyman plumber;

(b) supervisory experience shall be obtained as an
employee of a licensed plumbing contractor, whose employer
covers the applicant with workers compensation and
unemployment insurances and deducts federal and state taxes
from the applicant's compensation;

(c) all supervisory experience shall be under the direct
supervision of the applicant's employer; and

(d) no more than 2000 hours of experience may be earned

during any 12-month period.

(3) An associate of applied science or similar or higher
educational degree, in accordance with Subsection 58-55-
302(3)(a)(i)(B), shall fulfill 2000 hours of the 4000 hour
supervisory experience requirement. Such an applicant shall
complete the remaining minimum 2000 hour supervisory
experience listed above in Subsection R156-55¢-302d(1).

(a) The degree shall be accredited by one of the following:

(i) Middle States Association of Colleges and Schools;

(il) New England Association of Colleges and Schools;

(iii) North Central Association of Colleges and Schools;

(iv) Northwest Commission on Colleges and Universities;

(v) Southern Association of Colleges and Schools; or

(vi) Western Association of Schools and Colleges.

(b) The degree shall be in one of the following courses of
study:

(i) accounting;

(ii) apprenticeship;

(iii) business management;

(iv) communications;

(v) computer systems and computer information systems;

(vi) construction management;

(vii) engineering;

(viii) environmental technology;

(ix) finance;

(x) human resources; or

(xi) marketing.

R156-55¢-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 55, is established by rule in
Section R156-1-308a(1).

(2) Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-55¢-303b. Continuing Education - Standards.

(1) Required Hours. Pursuant to Sections 58-55-302.7 and
58-55-303, each licensee shall complete 12 hours of continuing
education during each two year license term. A minimum of
eight hours shall be core education. The remaining four hours
may be professional education.

(2) "Core continuing education" is defined as education
covering:

(a) International Building, Mechanical, Plumbing Codes
and Utah building code amendments as adopted or proposed for
adoption;

(b) the Americans with Disability Act;

(c) medical gas, National Fire Protection Association 13D
and 54; and

(d) hydronics and waste water treatment.

(3) "Professional continuing education" is defined as
education covering:

(a) energy conservation, management training, new
technology, plan reading; and

(b) lien laws and Utah construction registry.

(4) Non-acceptable course subject matter includes the
following types of courses and other similar courses:

(a) mechanical office and business skills, such as typing,
speed reading, memory improvement and report writing;

(b) physical well-being or personal development, such as
personal motivation, stress management, time management, or
dress for success;

(c) presentations by a supplier or a supplier representative
to promote a particular product or line of products; and

(d) meetings held in conjunction with the general business
of the licensee or employer.

(5) The Division may:

(a) waive the continuing education requirements for a
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licensee that is an instructor of an approved education
apprenticeship program; or

(b) waive or defer the continuing education requirements
as provided in Section R156-1-308d.

(6) A continuing education course shall meet the following
standards:

(a) Time. Each hour of continuing education course credit
shall consist of at least 50 minutes of education in the form of
seminars, lectures, conferences, training sessions or distance
learning modules. The remaining ten minutes may be used for
breaks.

(b) Provider. The course provider shall meet the
requirements of this section and shall be one of the following:

(i) arecognized accredited college or university;

(ii) a state or federal agency;

(iii) a professional association or organization involved in
the construction trades; or

(iv) acommercial continuing education provider providing
a program related to the plumbing trade.

(c) Content. The content of the course shall be relevant to
the practice of the plumbing trade and consistent with the laws
and rules of this state.

(d) Objectives. The learning objectives of the course shall
be reasonably and clearly stated.

(e) Teaching Methods. The course shall be presented in a
competent, well organized and sequential manner consistent
with the stated purpose and objective of the program.

(f) Faculty. The course shall be prepared and presented by
individuals who are qualified by education, training and
experience.

(g) Distance learning. A course may be recognized for
continuing education that is provided via internet or through
home study courses provided the course verifies registration and
participation in the course by means of a passing a test which
demonstrates that the participant has learned the material
presented. Test questions shall be randomized for each internet
participant.

(h) Documentation. The course provider shall have a
competent method of registration of individuals who actually
completed the course, shall maintain records of attendance that
are available for review by the Division and shall provide to
individuals completing the course a certificate which contains
the following information:

(i) the date of the course;

(ii) the name of the course provider;

(iii) the name of the instructor;

(iv) the course title;

(v) the hours of continuing education credit;

(vi) the attendee's name;

(vii) the attendee's license number; and

(viii) the signature of the course provider.

(7) On arandom basis, the Division may assign monitors
at no charge to attend a course for the purpose of evaluating the
course and the instructor.

(8) Each licensee shall maintain adequate documentation
as proof of compliance with this section, such as certificates of
completion, course handouts and materials. The licensee shall
retain this proof for a period of three years from the end of the
renewal period for which the continuing education is due. Each
licensee shall assure that the course provider has submitted the
verification of attendance to the continuing education registry
on behalf of the licensee as specified in Subsection (11).
Alternatively, the licensee may submit the course for approval
and pay any course approval fees and attendance recording fees.

(9) Licensees who lecture in approved continuing
education courses shall receive two hours of continuing
education for each hour spent lecturing. However, no lecturing
or teaching credit is available for participation in a panel
discussion.

(10) Licensees who obtain an initial license after March
31st of the renewal year shall not be required to meet the
continuing education requirement for that renewal cycle.

(11) A course provider shall submit continuing education
courses for approval to the continuing education registry and
shall submit verification of attendance and completion on behalf
of licensees attending and completing the program directly to
the continuing education registry in the format required by the
continuing education registry.

(12) The Division shall review continuing education
courses which have been submitted through the continuing
education registry and approve only those courses which meet
the standards set forth under this section.

(13) Continuing Education Registry.

(a) The Division shall designate an entity to act as the
Continuing Education Registry under this rule.

(b) The Continuing Education Registry, in consultation
with the Division and the Commission, shall:

(i) through its internet site electronically receive
applications from continuing education course providers and
shall submit the application for course approval to the Division
for review and approval of only those programs which meet the
standards set forth under this section;

(ii) publish on its website listings of continuing education
programs which have been approved by the Division, and which
meet the standards for continuing education credit under this
rule;

(i) maintain accurate records of qualified continuing
education approved;

(iv) maintain accurate records of verification of attendance
and completion, by individual licensee, which the licensee may
review for compliance with this rule; and

(v) make records of approved continuing education
programs and attendance and completion available for audit by
representatives of the Division.

(c) Fees. The Continuing Education Registry may charge
a reasonable fee to continuing education providers or licensees
for services provided for review and approval of continuing
education programs.

R156-55¢-304. Licensure by Endorsement.

In accordance with the provisions of Section 58-1-302, the
Division may issue an individual a license as an apprentice
plumber, journeyman plumber, residential journeyman plumber,
master plumber or residential master plumber by endorsement,
in accordance with the following:

(1) An applicant for licensure by endorsement as a
journeyman plumber, residential journeyman plumber, master
plumber or residential master plumber has the burden to
demonstrate that the apprenticeship instruction and training, or
experience requirements in lieu of an apprenticeship, and the
examination requirements of the state or jurisdiction in which
the applicant holds licensure are equal to the requirement of this
state or were equal to the requirements of this state at the time
the applicant received licensure in the other state.

(2) An applicant for licensure as an apprentice plumber
who has completed part of apprenticeship training and
instruction in another jurisdiction has the burden to demonstrate
that the apprenticeship program in the other state is equivalent
to an approved apprenticeship program in this state as a
condition of the applicant being given credit for completion of
an apprenticeship program in another state.

R156-55¢-501. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) engaging in the plumbing trade as an apprentice
plumber on a commercial or industrial project when not under
the immediate supervision of a journeyman plumber;

(2) engaging in the plumbing trade as an apprentice
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plumber on a residential project when not under the immediate
supervision of a residential journeyman or journeyman plumber,
except as provided in Subsection 58-55-302(3)(e)(ii);

(3) engaging in the plumbing trade as an apprentice
plumber except in accordance with instructions of the
supervising plumber;

(4) acting as a journeyman plumber or residential
journeyman plumber while supervising more than two
apprentice plumbers;

(5) failure as a licensed plumber to carry a copy of his
current plumber's license on his person or in close proximity to
his person when performing plumbing work or to display that
license upon request of a representative of the Division or any
law enforcement officer; and

(6) failure as a plumbing contractor to certify work
experience and supervisory hours when requested by a plumber
who is or has been an employee of the plumbing contractor.

R156-55¢-601. Proof of Licensure.

Each apprentice, residential journeyman, journeyman
plumber, residential master plumber and master plumber shall:

(1) carry on his person or in close proximity to his person
his current license when he is engaged in the plumbing trade;
and

(2) display his license to a representative of the Division
or any law enforcement officer upon request.

KEY: occupationallicensing, licensing, plumbers, plumbing
February 24, 2011 58-1-106(1)(a)
Notice of Continuation November 8, 2006 58-1-202(1)(a)

58-55-101

R156. Commerce, Occupational and Professional Licensing.
R156-60a. Social Worker Licensing Act Rule.
R156-60a-101. Title.

This rule is known as the "Social Worker Licensing Act
Rule".

R156-60a-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 60,
as used in Title 58, Chapters 1 and 60, or this rule:

(1) "ASWB" means the Association of Social Work
Boards.

(2) "CSW" means a licensed certified social worker.

(3) "Clinical social work concentration and practicum",
"clinical concentration and practicum" "case work", "group
work", or "family treatment course sequence with a clinical
practicum”, "clinical practicum" or "practicum", as used in
Subsections 58-60-205(1)(g) and (2)(d)(ii), means a track of
professional education which is specifically established to
prepare an individual to practice or engage in mental health
therapy.

(4) "LCSW" means a licensed clinical social worker.

(5) "Social work practice methods", as used in Subsection
58-60-205(4)(d)(iii)(A), means a course at an accredited college
or university that includes emphasis on the following:

(a) generalist social work practice at the individual,
family, group, organization, and community levels;

(b) planned client change process and social work roles at
various levels;

(c) application of key values and principles of the National
Association of Social Workers (NASW) Code of Ethics and
resolution of ethical dilemmas; and

(d) evaluation of programs and direct practice in the social
work field.

(6) "SSW" means a licensed social service worker.

(7) "Supervised practice of mental health therapy by a
clinical social worker", as used in Subsection 58-60-202(4)(a),
means that the CSW is under the general supervision of an
LCSW meeting the requirements of Sections R156-60a-302¢
and R156-60a-601.

R156-60a-103. Authority - Purpose.

This rule is adopted by the Division under the authority of
Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 60.

R156-60a-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-60a-302a. Education Requirements for Licensure as
an SSW.

In accordance with Subsection 58-60-205(3)(d)(ii), a
master's degree qualifying an applicant for licensure as an SSW
shall be in a field of social work, psychology, marriage and
family therapy, or professional counseling.

R156-60a-302b. Experience Requirements for Licensure as
an SSW.

In accordance with Subsection 58-60-205(4)(d)(iii), the
2,000 hours of supervised qualifying experience for licensure as
an SSW shall:

(1) be performed as an employee of an agency providing
social work services and activities;

(2) be performed according to a written social work job
description approved by the licensed mental health therapist
supervisor;

(3) be completed over a duration of not less than one year.

R156-60a-302c. Training Requirements for Licensure as an
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LCSW.

Inaccordance with Subsections 58-60-205(1)(e),(f) and (g),
and 58-60-202(4)(a), the 4,000 hours of clinical social work and
mental health therapy training qualifying an applicant for
licensure as an LCSW shall:

(1) be obtained after completion of the education
requirement set forth in Subsections 58-60-205(1)(d) and (g)
and shall not include any clinical practicum hours obtained as
part of the education program;

(2) be completed over a duration of not less than two
years;

(3) be completed while licensed as a CSW;

(4) be completed while the CSW is an employee of a
public or private agency engaged in mental health therapy;

(5) be completed under a program of general supervision
by an LCSW meeting the requirements of Sections R156-60a-
302e and R156-60a-601; and

(6) include the following training requirements:

(a) individual, family, and group therapy;

(b) crisis intervention;

(c) intermediate treatment; and

(d) long term treatment.

R156-60a-302d. Examination Requirements.

(1) In accordance with Subsection 58-60-205(1)(h), the
examination requirements for licensure as an LCSW include
passing the Clinical Examination of the ASWB or the Clinical
Social Workers Examination of the State of California.

(2) In accordance with Subsection 58-60-205(2)(e), the
examination requirements for licensure as a CSW shall include
passing the Masters, Advanced Generalist, or Clinical
Examination of the ASWB.

(3) In accordance with Subsection 58-60-205(4)(e), the
examination requirements for licensure as an SSW shall include
passing the Bachelors Examination of the ASWB.

(4) Applicants for any ASWB exam must pass the exam
within one year from date of the Division's approval for the
applicant to take the exam. If the applicant does not pass the
required exam within one year, the pending license application
shall be denied.

R156-60a-302e.
Supervisor.

In accordance with Subsections 58-60-202(2)(c), 58-60-
202(3)(a) and 58-60-205(1)(e) and (f), in order for an LCSW to
supervise a CSW, the LCSW shall:

(1) be currently licensed in good standing as an LCSW;
and

(2) have engaged in active practice as an LCSW, including
mental health therapy, for a period of not less than two years
prior to supervising a CSW.

Requirements to Become an LCSW

R156-60a-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewal cycle applicable to
licenses under Title 58, Chapter 60, is established by rule in
Section R156-1-308a(1).

(2) Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-60a-304. Continuing Education.

(1) Required Hours. Inaccordance with Subsection 58-60-
105(1) and Section 58-60-205.5, during each two year renewal
cycle commencing on October 1 of each even numbered year:

(a) An LCSW shall be required to complete not fewer than
40 hours of continuing education. A minimum of three of the
40 hours shall be completed in ethics and/or law.

(b) An SSW shall be required to complete not fewer than
20 hours of continuing education of which a minimum of three

contact hours shall be completed in ethics and/or law.

(c) The required number of hours of continuing education
for an individual who first becomes licensed during the two year
renewal cycle shall be decreased in a pro-rata amount.

(d) The Division may defer or waive the continuing
education requirements as provided in Section R156-1-308d.

(2) A continuing education course shall meet the following
standards:

(a) Time. Each hour of continuing education course credit
shall consist of not fewer than 50 minutes of education.
Licensees shall only receive credit for lecturing or instructing
the same course up to two times. Licensees shall receive one
hour of continuing education for every one hour of time spent
lecturing or instructing a continuing education course;

(b) Course Content and Type. A course shall be presented
ina competent, well organized and sequential manner consistent
with the stated purpose and objective of the course;

(i) The content of the course shall be relevant to the
practice of social work and shall be completed in the form of
any of the following course types:

(A) seminar;

(B) lecture;

(C) conference;

(D) training session;

(E) webinar;

(F) internet course;

(G) distance learning course;

(H) specialty certification; or

(I) lecturing or instructing of a continuing education
course;

(ii) The following limits apply to the number of hours
recognized in the following course types during a two year
license renewal cycle:

(A) a maximum of ten hours for lecturing or instructing of
continuing education courses meeting these requirements; and

(B) a maximum of 15 hours for online, distance learning,
or home study courses that include examination and issuance of
a completion certificate;

(c) Course Provider or Sponsor. The course shall be
approved by, conducted by, or under the sponsorship of one of
the following:

(i) arecognized accredited college or university;

(ii) a community mental health agency or entity providing
mental health services under the auspices of the State of Utah;

(iii) a professional association or society involved in the
practice of social work; or

(iv) the Division of Occupational and Professional
Licensing;

(d) Objectives. The learning objectives of the course shall
be clearly stated in course material;

(e) Faculty. The course shall be prepared and presented
by individuals who are qualified by education, training and
experience;

(f) Documentation. Each licensee shall maintain adequate
documentation as proof of compliance with this Section, such
as a certificate of completion, school transcript, course
description, or other course materials. The licensee shall retain
this proof for a period of three years after the end of the renewal
cycle for which the continuing education is due; and

(i) At a minimum, the documentation shall contain the
following:

(A) date of the course;

(B) name of the course provider;

(C) name of the instructor;

(D) course title;

(E) number of hours of continuing education credit; and

(F) course objectives.

(3) Extra Hours of Continuing Education. If a licensee
completes more than the required number of hours of continuing
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education during a two year renewal cycle specified in
Subsection (1), up to ten hours of the excess over the required
number may be carried over to the next two year renewal cycle.
No education received prior to a license being granted may be
carried forward to apply towards the continuing education
required after the license is granted.

R156-60a-308. Reinstatement of an LCSW License which
has Expired Beyond Two Years.

In accordance with Subsection 58-1-308(6) and Section
R156-1-308e, an applicant for reinstatement for licensure as an
LCSW, whose license expired after two years following the
expiration of that license, shall:

(1) upon request, meet with the Board to evaluate the
applicant's ability to safely and competently practice clinical
social work and mental health therapy;

(2) upon recommendation of the Board, establish a plan of
supervision under an approved supervisor which may include up
to 4,000 hours of clinical social work and mental health therapy
training as a CSW before qualifying for reinstatement of the
LCSW license;

(3) pass the Clinical Examination of the ASWB if it is
determined by the Board that examination or reexamination is
necessary to demonstrate the applicant's ability to safely and
competently practice clinical social work and mental health
therapy; and

(4) complete a minimum of 40 hours of continuing
education in subjects determined by the Board as necessary to
ensure the applicant's ability to safely and competently practice
clinical social work and mental health therapy.

R156-60a-309. Exemption from Licensure Clarified.

The exemption specified in Subsection 58-60-107(5) does
not permit an individual to engage in the 4,000 hours of clinical
social work and mental health therapy training without first
becoming licensed as a CSW.

R156-602a-502. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) using the abbreviated title of LCSW unless licensed as
an LCSW;

(2) using the abbreviated title of CSW unless licensed as
a CSW;

(3) using the abbreviated title of SSW unless licensed as
an SSW;

(4) acting as a supervisor or accepting supervision of a
supervisor without complying with or ensuring the compliance
with the requirements of Sections R156-60a-302¢ and R156-
60a-601.

(5) engaging in the supervised practice of mental health
therapy as a licensed CSW unless:

(a) the licensee has completed a clinical practicum as part
of the Council on Social Work Education (CSWE) accredited
master's degree program; and

(b) the scope of practice is otherwise within the licensee's
competency, abilities and education;

(6) engaging in the supervised practice of mental health
therapy when not in compliance with Section R156-60a-302¢
and Subsection R156-60a-601(7);

(7) engaging in or aiding or abetting conduct or practices
which are dishonest, deceptive or fraudulent;

(8) engaging in or aiding or abetting deceptive or
fraudulent billing practices;

(9) failing to establish and maintain professional
boundaries with a client or former client;

(10) engaging in dual or multiple relationships with a
client or former client in which there is a risk of or potential
harm to the client;

(11) engaging in sexual activities or sexual contact with a

client with or without client consent;

(12) engaging in sexual activities or sexual contact with a
former client within two years of documented termination of
services even when there is no risk of exploitation or potential
harm to the client;

(13) engaging in sexual activities or sexual contact with
client's relatives or other individuals with whom the client
maintains a personal relationship when there is a risk of
exploitation or potential harm to the client;

(14) embracing, massaging, cuddling, caressing, or
performing any other act of physical contact with a client when
there is a risk of exploitation or potential harm to the client
resulting from the contact;

(15) engaging in or aiding or abetting sexual harassment
or any conduct which is exploitive or abusive with respect to a
student, trainee, employee, or colleague with whom the licensee
has supervisory or management responsibility;

(16) failing to exercise professional discretion and
impartial judgement required for the performance of
professional activities, duties and functions;

(17) failing to render impartial, objective, and informed
services, recommendations or opinions with respect to custodial
or parental rights, divorce, domestic relationships, adoptions,
sanity, competency, mental health or any other determination
concerning an individual's civil or legal rights;

(18) exploiting a client or former client for personal gain;

(19) exploiting a person who has a personal relationship
with a client for personal gain;

(20) failing to maintain client records including records of
assessment, treatment, progress notes and billing information
for a period of not less than ten years from the documented
termination of services to the client;

(21) failing to provide client records in a reasonable time
upon written request of the client, or legal guardian;

(22) failing to obtain informed consent from the client or
legal guardian before taping, recording or permitting third party
observations of client activities or records;

(23) failing to protect the confidences of other persons
named or contained in the client records; and

(24) failing to abide by the provisions of the Code of
Ethics of the National Association of Social Workers (NASW)
as approved by the NASW 1996 Delegate Assembly and revised
by the 1999 NASW Delegate Assembly, which is adopted and
incorporated by reference.

R156-60a-601. Duties and Responsibilities of an LCSW
Supervisor.

The duties and responsibilities of an LCSW supervisor are
further established as follows:

(1) be professionally responsible for the acts and practices
of the supervisee;

(2) be engaged in a relationship with the supervisee in
which the supervisor is independent from control by the
supervisee and in which the ability of the supervisor to
supervise and direct the practice of the supervisee or is not
compromised,;

(3) Dbe available for advice, consultation, and direction
consistent with the standards and ethics of the profession;

(4) provide periodic review of the client records assigned
to the supervisee;

(5) comply with the confidentiality requirements of
Section 58-60-114;

(6) monitor the performance of the supervisee for
compliance with laws, rules, standards and ethics applicable to
the practice of social work;

(7) supervise only a supervisee who is an employee of a
public or private mental health agency;

(8) supervise not more than three individuals who are
lawfully engaged in mental health therapy training, unless
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otherwise approved by the Division in collaboration with the
Board;

(9) not begin supervision of a CSW until having met the
requirements of Section R156-60a-302¢; and

(10) in accordance with Subsections 58-60-205(1)(¢) and
(f), submit to the Division on forms made available by the
Division:

(a) documentation of the training hours completed by the
CSW; and

(b) an evaluation of the CSW, with respect to the quality
of the work performed and the competency of the CSW to
practice clinical social work and mental health therapy.

R156-60a-602. Supervision - Scope of Practice - SSW.

In accordance with Subsections 58-60-202(2) and (6),
supervision and scope of practice of an SSW is further defined
as follows:

(1) general supervision of an SSW by a licensed mental
health therapist is only required where mental health therapy
services are provided; and

(2) the scope of practice of the SSW shall be in accordance
with a written social work job description approved by the
licensed mental health therapist supervisor, except that the SSW
may not engage in the supervised or unsupervised practice of
mental health therapy.

KEY: licensing, social workers
February 10, 2011
Notice of Continuation August 31, 2009

58-60-201
58-1-106(1)(a)
58-1-202(1)(a)

R156. Commerce, Occupational and Professional Licensing.
R156-60c. Professional Counselor Licensing Act Rule.
R156-60c-101. Title.

This rule is known as the "Professional Counselor
Licensing Act Rule".

R156-60c-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 60,
as used in Title 58, Chapters 1 and 60, or this rule:

(1) "Internship" means:

(a) 900 clock hours of supervised counseling experience
of which 360 hours must be in the provision of mental health
therapy:

(i) in a public or private agency engaged in the clinical
practice of mental health therapy as defined in Subsection 58-
60-102(7); and

(ii) from a supervisor licensed as a mental health therapist
as defined in Section R156-60c-401.

(2) "Practicum" means a supervised counseling experience
in an appropriate setting of at least three semester or four
quarter hours duration for academic credit.

(3) "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 60 is further defined, in accordance with
Subsection 58-1-203(1)(e), in Section R156-60c-502.

R156-60c-103. Authority - Purpose.

This rule is adopted by the Division under the authority of
Subsection 58-1-106(1) to enable the Division to administer
Title 58, Chapter 60, Part 4.

R156-60c-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-60c-302a. Qualifications for Licensure - Education
Requirements.

(1) Pursuant to Subsection 58-60-405(1)(d)(i), the degree
and educational program which prepares one to competently
engage in mental health therapy is established and clarified to
be a masters or doctorate degree in Mental Health Counseling
or an equivalent degree from an institution accredited by the
Council for Accreditation of Counseling and Related
Educational Programs (CACREP) or the Council for Higher
Education Accreditation of the American Council on Education
(CHEA), at the time the applicant obtained the education, which
includes a minimum of 60 semester (90 quarter) hours of
graduate studies and includes the specific course requirements
as specified in Subsection (2).

(2) The core curriculum in Subsection 58-60-405(1)(d)
shall consist of the following courses:

(a) aminimum of two semester or three quarter hours shall
be in ethical standards, issues, behavior and decision-making
based on the standards of the American Counseling Association
(ACA), American Mental Health Counselors Association
(AMHCA), or National Board of Certified Counselors (NBCC);

(b) aminimum of two semester or three quarter hours shall
be in professional roles and functions of a mental health
counselor, trends and history, professional preparation standards
and credentialing;

(c) aminimum of two semester or three quarter hours shall
be in individual theory and shall include several of the
predominant theories, which may include humanistic,
behavioral or cognitive theories of individual therapy;

(d) aminimum of two semester or three quarter hours shall
be in group theory and shall include understanding of group
development and multiple theories regarding group therapy;

(e) a minimum of three semester or four quarter hours
shall be in human growth and development across the life span,
which may include:



UAC (As of March 1, 2011)

Printed: March 9, 2011

Page 56

(i) physical, social and psychosocial development;

(i1) personality development;

(iii) learning theory and cognitive development;

(iv) emotional development;

(f) aminimum of three semester or four quarter hours shall
be in career development;

(g) a minimum of three semester or four quarter hours
shall be in cultural foundations. Examples are:

(i) human diversity;

(i1) multicultural issues and trends;

(iii) gender issues;

(iv) exceptionality;

(v) disabilities; and

(vi) aging;

(h) a minimum of six semester or eight quarter hours shall
be in the application of individual and group therapy and other
therapeutic methods and interventions. Examples are:

(1) building, maintaining and terminating relationships;

(ii) solution-focused and brief therapy;

(iii) crisis intervention;

(iv) prevention of mental illness;

(v) treatment of specific syndromes;

(vi) case conceptualization; and

(vii) referral, supportive and follow-up services;

(i) aminimum of two semester or three quarter hours shall
be in psychopathology and multi-axial diagnosis DSM
classification;

() aminimum of two semester or three quarter hours shall
be in dysfunctional behaviors. Examples are:

(1) addictions;

(ii) substance abuse;

(iii) cognitive dysfunction;

(iv) sexual dysfunction; and

(v) abuse and violence;

(k) aminimum of two semester or three quarter hours shall
be in a foundation course in test and measurement theory
including the theory of test development, variety of test types
and introduction to several tests used in mental health
assessment;

(1) aminimum of two semester or three quarter hours shall
be in an advanced course in assessment of mental status
including the assessment of DSM personality diagnosis;

(m) a minimum of three semester or four quarter hours
shall be in research and evaluation. This shall not include a
thesis, dissertation, or project, but may include:

(1) statistics;

(ii) research methods, qualitative and quantitative;

(iii) use and interpretation of research data;

(iv) evaluation of client change; and

(v) program evaluation;

(n) a minimum of three semester or four quarter hours of
practicum as defined in Subsection R156-60c-102(2);

(o) a minimum of six semester or eight quarter hours of
internship as defined in Subsection R156-60c-102(1); and

(p) a minimum of 17 semester or 25.5 quarter hours of
course work in the behavioral sciences. No more than six
semester or nine quarter hours of credit for thesis, dissertation
or project hours shall be counted toward the required core
curriculum hours in this subsection.

(3) The supplemental course work shall consist of formal
graduate level work meeting the requirements of Subsections (1)
and (2) in regularly offered and scheduled classes. University
based directed reading courses may be approved at the
discretion of the Board.

(4) The following degrees do not prepare a person to
competently engage in mental health therapy: Career
Counseling, College Counseling, Community Counseling,
Gerontological Counseling, School Counseling, Student Affairs,
Rehabilitation Counseling, Music Therapy, Art Therapy, or

Dance Therapy. Applicants who have one of these degrees or
comparable degrees and who complete the classes which have
been included in the Mental Health Counseling degree and as
outlined in Subsection (1) and (2), may request the Division and
the Board to consider their education as equivalent to the
requirements for licensure.  Upon completion of this
substantially equivalent education requirement, the applicant
may be granted a license as a licensed associate professional
counselor under Subsection 58-60-405(2).

(5) An applicant who has met the degree requirements
under Subsection (1) or (4) which prepares one to competently
engage in mental health therapy, but who is deficient in one or
more, but no more than three of the courses provided in
Subsection (2), may be granted a temporary professional
counselor license as a licensed associate professional counselor
extern under Section 58-60-117. Furthermore, the deficient
courses may not include ethics, psychopathology, advanced
mental status, practicum, or internship.

R156-60¢-302b. Qualifications for Licensure - Experience
Requirements.

(1) The professional counselor and mental health therapy
training qualifying an applicant for licensure as a professional
counselor under Subsections 58-60-405(1)(e) and (f) shall:

(a) be completed in not less than two years;

(b) be completed while the applicant is licensed as a
licensed associate professional counselor or licensed associate
professional counselor extern;

(c) be completed while the applicant is an employee, as
defined in Subsection R156-60-102(3), of a public or private
agency engaged in mental health therapy under the supervision
ofa qualified professional counselor, psychiatrist, psychologist,
clinical social worker, registered psychiatric mental health nurse
specialist, physician, or marriage and family therapist; and

(c) be completed under a program of supervision by a
mental health therapist meeting the requirements under Sections
R156-60c-401 and R156-60c-402.

(2) Anapplicant for licensure as a professional counselor,
who is not seeking licensure by endorsement based upon
licensure in another jurisdiction, who has completed all or part
of'the professional counselor and mental health therapy training
requirements under Subsection (1) outside the state may receive
credit for that training completed outside of the state if it is
demonstrated by the applicant that the training completed
outside the state is equivalent to and in all respects meets the
requirements for training under Subsections 58-60-405(1)(e)
and (f), and Subsections R156-60c-302b(1). The applicant shall
have the burden of demonstrating by evidence satisfactory to
the Division and Board that the training completed outside the
state is equivalent to and in all respects meets the requirements
under this Subsection.

R156-60c-302c. Qualifications for Licensure - Examination
Requirements.

(1) Under Subsection 58-60-405(1)(g), an applicant for
licensure as a professional counselor must pass the following
examinations:

(a) the National Counseling Examination of the National
Board for Certified Counselors; and

(b) the National Clinical Mental Health Counseling
Examination of the National Board of Certified Counselors.

R156-60c-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewal cycle applicable to
licenses under Title 58, Chapter 60, is established by rule in
Section R156-1-308a.

(2) Renewal procedures shall be in accordance with
Section R156-1-308c.
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R156-60c-304. Continuing Education.

(1) There is hereby established a continuing education
requirement for all individuals licensed under Title 58, Chapter
60, Part 4, as a professional counselor and licensed associate
professional counselor.

(2) During each two year period commencing September
30th of each even numbered year, a professional counselor or
licensed associate professional counselor shall be required to
complete not fewer than 40 hours of continuing education
directly related to the licensee's professional practice of which
a minimum of six hours must be completed in ethics/law.

(3) The required number of hours of continuing education
for an individual who first becomes licensed during the two year
period shall be decreased in a pro-rata amount equal to any part
of that two year period preceding the date on which that
individual first became licensed.

(4) Continuing education under this section shall:

(a) be relevant to the licensee's professional practice;

(b) be prepared and presented by individuals who are
qualified by education, training and experience to provide
continuing education regarding mental health therapy
professional counseling; and

(¢) have a method of verification of attendance and
completion.

(5) Credit for continuing education shall be recognized in
accordance with the following:

(a) unlimited hours shall be recognized for continuing
education completed in blocks of time of not less than one hour
in formally established classroom courses, seminars, or
conferences;

(b) a maximum of 10 hours per two year period may be
recognized for teaching in a college or university, teaching
qualified continuing education courses in the field of mental
health therapy professional counseling, or supervision of an
individual completing his experience requirement for licensure
in a mental health therapist license classification; and

(c) a maximum of 10 hours per two year period may be
recognized for distance learning, clinical readings, or internet-
based courses directly related to practice as a mental health
therapist or professional counselor.

(6) A licensee shall be responsible for maintaining
competent records of completed continuing professional
education for a period of four years after close of the two year
period to which the records pertain. It is the responsibility of
the licensee to maintain such information with respect to
continuing education to demonstrate it meets the requirements
under this section.

(7) A licensee who documents he is engaged in full-time
activities or is subjected to circumstances which prevent that
licensee from meeting the continuing education requirements
established under this Section may be excused from the
requirement for a period of up to three years. However, it is the
responsibility of the licensee to document the reasons and
justify why the requirement could not be met.

R156-60c-306. License Reinstatement - Requirements.

In addition to the requirements established in Section
R156-1-308e, an applicant for reinstatement of his license after
two years following expiration of that license shall be required
to meet the following reinstatement requirements:

(1) if deemed necessary, meet with the Board for the
purpose of evaluating the applicant's current ability to engage
safely and competently in practice as a professional counselor
and to make a determination of any additional education,
experience or examination requirements which will be required
before reinstatement;

(2) upon the recommendation of the Board, establish a
plan of supervision under an approved supervisor which may
include up to 4,000 hours of professional counselor and mental

health therapy training as a professional counselor-temporary;

(3) pass the National Counseling Examination of the
National Board for Certified Counselors if it is determined by
the Board that current taking and passing of the examination is
necessary to demonstrate the applicant's ability to engage safely
and competently in practice as a professional counselor;

(4) pass the National Clinical Mental Health Counseling
Examination if it is determined by the Board that current taking
and passing of the examination is necessary to demonstrate the
applicant's ability to engage safely and competently in practice
as a professional counselor; and

(5) complete a minimum of 40 hours of professional
education in subjects determined by the Board as necessary to
ensure the applicant's ability to engage safely and competently
in practice as a professional counselor.

R156-60c-401. Requirements to be Qualified as a
Professional Counselor Training Supervisor and Mental
Health Therapist Training Supervisor.

In accordance with Subsections 58-60-405(1)(e) and (f), in
order for an individual to be qualified as a professional
counselor training supervisor or mental health therapist trainer,
the individual shall have the following qualifications:

(1) be currently licensed in good standing in a profession
set forth for a supervisor under Subsection 58-60-405(1)(e) in
the state in which the supervised training is being performed;

(2) have engaged in lawful practice of mental health
therapy as a physician, professional counselor, psychiatrist,
psychologist, clinical social worker, registered psychiatric
mental health nurse specialist, or marriage and family therapist
for not fewer than 4,000 hours in a period of not less than two
years prior to beginning supervision activities; and

(3) be employed by or have a contract with the mental
health agency that employs the supervisee, but not be employed
by the supervisee, nor be employed by an agency owned in total
or in part by the supervisee, or in which the supervisee has any
controlling interest.

R156-60c-402. Duties and Responsibilities of a Supervisor
of Professional Counselor and Mental Health Therapy
Training.

The duties and responsibilities of a licensee providing
supervision to an individual completing supervised professional
counselor and mental health therapy training requirements for
licensure as a professional counselor are to:

(1) be professionally responsible for the acts and practices
of the supervisee which are a part of the required supervised
training;

(2) be engaged in a relationship with the supervisee in
which the supervisor is independent from control by the
supervisee and in which the ability of the supervisor to
supervise and direct the practice of the supervisee is not
compromised;

(3) be available for advice, consultation, and direction
consistent with the standards and ethics of the profession and
the requirements suggested by the total circumstances including
the supervisee's level of training, diagnosis of patients, and
other factors known to the supervisee and supervisor;

(4) provide periodic review of the client records assigned
to the supervisee;

(5) comply with the confidentiality requirements of
Section 58-60-114;

(6) monitor the performance of the supervisee for
compliance with laws, standards, and ethics applicable to the
practice of professional counseling and report violations to the
Division;

(7) supervise only a supervisee who is an employee of a
public or private mental health agency;

(8) submit appropriate documentation to the Division with
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respect to all work completed by the supervisee evidencing the
performance of the supervisee during the period of supervised
professional counselor and mental health therapy training,
including the supervisor's evaluation of the supervisee's
competence in the practice of professional counseling and
mental health therapy;

(9) supervise not more than three supervisees at any given
time unless approved by the Board and Division; and

(10) assure each supervisee is licensed as a licensed
associate professional counselor or licensed associate
professional counselor extern prior to beginning the supervised
training of the supervisee as required under Subsection 58-60-
405(1)(e) and (f).

R156-60c-502. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) acting as a supervisor or accepting supervision duties
of a supervisor without complying with or ensuring the
compliance with the requirements of Sections R156-60c-401
and R156-60c-402;

(2) engaging in the supervised practice of mental health
therapy when not in compliance with Subsections R156-60c-
401(3) and R156-60c-402(7);

(3) engaging in and aiding or abetting conduct or practices
which are dishonest, deceptive or fraudulent;

(4) engaging in or aiding or abetting deceptive or
fraudulent billing practices;

(5) failing to establish and maintain appropriate
professional boundaries with a client or former client;

(6) engaging in dual or multiple relationships with a client
or former client in which there is a risk of exploitation or
potential harm to the client;

(7) engaging in sexual activities or sexual contact with a
client with or without client consent;

(8) engaging in sexual activities or sexual contact with a
former client within two years of documented termination of
services;

(9) engaging in sexual activities or sexual contact at any
time with a former client who is especially vulnerable or
susceptible to being disadvantaged because of the client's
personal history, current mental status, or any condition which
could reasonably be expected to place the client at a
disadvantage recognizing the power imbalance which exists or
may exist between the professional counselor and the client;

(10) engaging in sexual activities or sexual contact with
client's relatives or other individuals with whom the client
maintains a relationship when that individual is especially
vulnerable or susceptible to being disadvantaged because of his
personal history, current mental status, or any condition which
could reasonably be expected to place that individual at a
disadvantage recognizing the power imbalance which exists or
may exist between the professional counselor and that
individual;

(11) engaging in physical contact with a client when there
is a risk of exploitation or potential harm to the client resulting
from the contact;

(12) engaging in or aiding or abetting sexual harassment
or any conduct which is exploitive or abusive with respect to a
student, trainee, employee, or colleague with whom the licensee
has supervisory or management responsibility;

(13) failing to render impartial, objective, and informed
services, recommendations or opinions with respect to custodial
or parental rights, divorce, domestic relationships, adoptions,
sanity, competency, mental health or any other determination
concerning an individual's civil or legal rights;

(14) exploiting a client for personal gain;

(15) using a professional client relationship to exploit a
person that is known to have a personal relationship with a
client for personal gain;

(16) failing to maintain appropriate client records for a
period of not less than ten years from the documented
termination of services to the client;

(17) failing to obtain informed consent from the client or
legal guardian before taping, recording or permitting third party
observations of client care or records;

(18) failing to cooperate with the Division during an
investigation; and

(19) failing to abide by the provisions of the American
Mental Health Counselors Association Code of Ethics, last
amended March 2010, which is adopted and incorporated by
reference.

KEY: licensing, counselors, mental health, professional
counselors
February 24, 2011 58-60-401

Notice of Continuation January 7, 2010 58-1-106(1)(a)

58-1-202(1)(a)
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R156. Commerce, Occupational and Professional Licensing.
R156-69. Dentist and Dental Hygienist Practice Act Rule.
R156-69-101. Title.

This rule is known as the "Dentist and Dental Hygienist
Practice Act Rule."

R156-69-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 69,
as used in Title 58, Chapters 1 and 69 or this rule:

(1) "ACLS" means Advanced Cardiac Life Support.

(2) "ADA" means the American Dental Association.

(3) "ADA CERP" means American Dental Association
Continuing Education Recognition Program.

(4) "Advertising or otherwise holding oneself out to the
public as a dentist" means representing or promoting oneself as
a dentist through any of the following or similar methods:

(a) business names;

(b) business signs;

(c) door or window lettering;

(d) business cards;

(e) letterhead;

(f) business announcements;

(g) flyers;

(h) mailers;

(i) promotions;

(j) advertisements;

(k) radio or television commercials;

(1) listings in printed or online telephone directories; or

(m) any other type of advertisement or promotional
communication.

(5) "BCLS" means Basic Cardiac Life Support.

(6) "ADHA" means the American Dental Hygienists'
Association.

(7) "CPR" means cardiopulmonary resuscitation.

(8) "CRDTS" means the Central Regional Dental Testing
Service, Inc.

(9) "Competency" means displaying special skill or
knowledge derived from training and experience.

(10) "Conscious sedation" means a minimally depressed
level of consciousness that retains the patient's ability to
independently and continuously maintain an airway and respond
appropriately to physical stimulation and verbal command,
produced by a pharmacologic or non-pharmacologic method, or
a combination thereof.

(11) "DANB" means the Dental Assisting National Board,
Inc.

(12) "Deep sedation" means a controlled state of depressed
consciousness, accompanied by partial loss of protective
reflexes, including inability to respond purposefully to verbal
command, produced by a pharmacologic or non-pharmacologic
method, or combination thereof.

(13) "General anesthesia" means a controlled state of
unconsciousness accompanied by partial or complete loss of
protective reflexes, including inability to independently
maintain an airway and respond purposefully to physical
stimulation or verbal command, produced by a pharmacologic
or non-pharmacologic method or a combination thereof.

(14) "NERB" means Northeast Regional Board of Dental
Examiners, Inc.

(15) "PALS" means Pediatric Advanced Life Support.

(16) "Practice of dentistry" in regard to administering
anesthesia is further defined as follows:

(a) aClass I permit allows for local anesthesia which is the
elimination of sensation, especially pain, in one part of the body
by the topical application or regional injection of a drug;

(b) a Class II permit allows for minimal sedation which is
aminimally depressed level of consciousness induced by nitrous
oxide, or by a pharmacological method, or by both, that retains
the patient's ability to independently and consciously maintain

an airway and respond normally to tactile stimulation and verbal
command. Although cognitive function and coordination may
be modestly impaired, ventilatory and cardiovascular functions
are unaffected;

(c) a Class III permit allows for moderate sedation in
which a drug induced depression of consciousness occurs during
which a patient responds purposefully to verbal commands,
either alone or accompanied by light tactile stimulation. No
interventions are required to maintain a patient's airway, and
spontaneous ventilation is adequate. Cardiovascular function is
usually maintained; and

(d) aClass IV permit allows for deep sedation in which a
drug induced depression of consciousness occurs from which a
patient cannot be easily aroused but respond purposefully
following repeated or painful stimulation. The ability to
independently maintain ventilatory function may be impaired.
A patient may require assistance in maintaining an airway and
spontaneous ventilation may be inadequate. Cardiovascular
function is usually maintained.

(17) "Prominent disclaimer" means a disclaimer as
described in and as required by Subsection R156-69-502(2)(ii)
that:

(a) if in writing, is in the same size of lettering as the
largest lettering otherwise contained in an advertisement,
publication, or other communication in which the disclaimer
appears; or

(b) if not in writing, is in the same volume and speed as
the slowest speed and highest volume otherwise included in a
radio or television commercial or other oral advertisement or
promotion in which the disclaimer appears.

(18) "Specialty area" means an area of dentistry proposed
in a formal application by a sponsoring organization to the
Council on Dental Education and Licensure and formally
approved by the ADA as meeting the "Requirements for
Recognition of Dental Specialists". Specialty areas include the
following:

(a) orthodontics;

(b) oral and maxillofacial surgery;

(c) oral and maxillofacial pathology;

(d) pediatric dentistry;

(e) periodontics;

(f) endodontics;

(g) prosthodontics;

(h) dental public health; and

(i) oral and maxillofacial radiology.

(19) "SRTA" means Southern Regional Testing Agency,
Inc.

(20) "Unprofessional conduct,”" as defined in Title 58
Chapters 1 and 69, is further defined, in accordance with
Subsection 58-1-203(1)(e), in Section R156-69-502.

(21) "UDA" means Utah Dental Association.

(22) "UDHA" means Utah Dental Hygienists' Association.

(23) "WREB" means the Western Regional Examining
Board.

R156-69-103. Authority - Purpose.

This rule is adopted by the Division under the authority of
Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 69.

R156-69-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-69-201. Classifications of Anesthesia and Analgesia
Permits - Dentist.

In accordance with Subsection 58-69-301(4)(a), a dentist
may be issued an anesthesia and analgesia permit in the
following classifications:



UAC (As of March 1, 2011)

Printed: March 9, 2011

Page 61

(1) class I permit;

(2) class II permit;

(3) class III permit; and
(4) class IV permit.

R156-69-202. Qualifications for Anesthesia and Analgesia
Permits - Dentist.

In accordance with Subsection 58-69-301(4)(b), the
qualifications for anesthesia and analgesia permits are:

(1) for aclass I permit:

(a) current licensure as a dentist in Utah; and

(b) documentation of current CPR or BCLS certification;

(2) for a class II permit:

(a) current licensure as a dentist in Utah;

(b) documentation of current BCLS certification;

(c) evidence of having successfully completed training in
the administration of nitrous oxide and pharmacological
methods of conscious sedation which conforms to the
Guidelines for Teaching Pain Control and Sedation to Dentists
and Dental Students, published by the American Dental
Association, October 2007, which is incorporated by reference;
and

(d) certification that the applicant will comply with the
scope of practice as set forth in Subsection R156-69-601(2);

(3) for a class III permit:

(a) compliance with Subsections (1)(a) and (2) above;

(b) evidence of current Advanced Cardiac Life Support
(ACLS) certification;

(c) evidence of holding a current Utah controlled
substance license in good standing and a current Drug
Enforcement Administration (DEA) Registration in good
standing;

(d) evidence of having successfully completed
comprehensive predoctoral or post doctoral training in the
administration of conscious sedation which conforms to the
Guidelines for Teaching Pain Control and Sedation to Dentists
and Dental Students, published by the American Dental
Association, October 2007, and a letter from the course director
documenting competency in performing conscious sedation; and
60 hours of didactic education in sedation and successful
completion of 20 cases; and

(e) certification that the applicant will comply the scope of
practice as set forth in Subsection R156-69-601(3); and

(4) for aclass IV permit:

(a) compliance with Subsections (1), (2), and (3) above;

(b) evidence of current ACLS certification;

(c) evidence of having successfully completed advanced
training in the administration of general anesthesia and deep
sedation consisting of not less than one year in a program which
conforms to the Guidelines for Teaching Pain Control and
Sedation to Dentists and Dental Students, published by the
American Dental Association, October 2007, and a letter from
the course director documenting competency in performing
general anesthesia and deep sedation;

(d) documentation of successful completion of advanced
training in obtaining a health history, performing a physical
examination and diagnosis of a patient consistent with the
administration of general anesthesia or deep sedation; and

(e) certification that the applicant will comply with the
scope of practice as set forth in Subsection R156-69-601(4).

R156-69-203. Classification of Anesthesia and Analgesia
Permits - Dental Hygienist.

In accordance with Subsection 58-69-301(4)(a), a dental
hygienist may be issued an anesthesia and analgesia permit in
the classification of local anesthesia.

R156-69-204. Qualifications for Anesthesia and Analgesia
Permits - Dental Hygienist.

In accordance with Subsection 58-69-301(4)(b), the
qualifications for a local anesthesia permit are the following:

(1) current Utah licensure as a dental hygienist or
documentation of meeting all requirements for licensure as a
dental hygienist;

(2) successful completion of a program of training in the
administration of local anesthetics accredited by the
Commission on Dental Accreditation of the ADA;

(3)(a) a passing score on the WREB examination in
anesthesiology; or

(b) documentation of having a current, active license to
administer local anesthesia in another state in the United States;
and

(4) documentation of current CPR or BCLS certification.

R156-69-302b. Qualifications for Licensure - Examination
Requirements - Dentist.

In accordance with Subsections 58-69-302(1)(f) and (g),
the examination requirements for licensure as a dentist are
established as the following:

(1) the WREB examination with a passing score as
established by the WREB;

(2) the NERB examination with a passing score as
established by the NERB;

(3) the SRTA examination with a passing score as
established by the SRTA; or

(4) the CRDTS examination with a passing score as
established by the CRDTS.

R156-69-302¢. Qualifications for Licensure - Examination
Requirements - Dental Hygienist.

In accordance with Subsections 58-69-302(3)(f) and (g),
the examination requirements for licensure as a dental hygienist
are established as the following:

(1) the WREB examination with a passing score as
established by the WREB;

(2) the NERB examination with a passing score as
established by the NERB;

(3) the SRTA examination with a passing score as
established by the SRTA; or

(4) the CRDTS examination with a passing score as
established by the CRDTS.

R156-69-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 69, is established by rule in
Section R156-1-308a.

(2) Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-69-304a. Continuing Education - Dentist and Dental
Hygienist.

In accordance with Section 58-69-304, qualified continuing
professional education requirements are established as the
following:

(1) All licensed dentists and dental hygienists shall
complete 30 hours of qualified continuing professional
education during each two year period of licensure.

(2) Qualified continuing professional education hours for
licensees who have not been licensed for the entire two year
period will be prorated from the date of licensure.

(3) Continuing education under this section shall:

(a) be relevant to the licensee's professional practice;

(b) be prepared and presented by individuals who are
qualified by education, training and experience to provide
dental and dental hygiene continuing education; and

(c) have a method of verification of attendance and
completion.
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(4) Credit for continuing education shall be recognized in
accordance with the following:

(a) unlimited hours shall be recognized for continuing
education completed in blocks of time of not less than 50
minutes in formally established classroom courses, seminars,
lectures, conferences, or training sessions which meet the
criteria listed in Subsection (3) above, and which are approved
by, conducted by or under sponsorship of:

(i) the Division of Occupational and Professional
Licensing;

(ii) recognized universities and colleges;

(iii) professional associations, societies and organizations
representing a licensed profession whose program objectives
relate to the practice of dentistry and dental hygiene; or

(iv) ADA or any subgroup thereof, the ADHA or any
subgroup thereof, an accredited dental, dental hygiene or dental
postgraduate program, a government agency, a recognized
health care professional association or a peer study club;

(b) a maximum of ten hours per two year period may be
recognized for teaching continuing education relevant to
dentistry and dental hygiene;

(c) a maximum of 15 hours per two year period may be
recognized for continuing education that is provided via Internet
or through home study which provides an examination and a
completion certificate;

(d) a maximum of six hours per two year period may be
recognized for continuing education provided by the Division of
Occupational and Professional Licensing; and

(e) qualified continuing professional education may
include up to three hours in practice and office management.

(5) If properly documented that a licensee is engaged in
full time activities or is subjected to circumstances which
prevent that licensee from meeting the continuing education
requirements established under this section, the licensee may be
excused from the requirement for a period of up to three years.
However, it is the responsibility of the licensee to document the
reasons and justify why the requirement could not be met.

(6) Hours for recertification in CPR, BCLS, ACLS and
PALS do not count as continuing education.

(7) A licensee shall be responsible for maintaining
competent records of completed qualified continuing
professional education for a period of four years after close of
the two year period to which the records pertain. It is the
responsibility of the licensee to maintain such information with
respect to qualified continuing professional education to
demonstrate it meets the requirements under this section.

R156-69-502. Unprofessional Conduct.

"Unprofessional Conduct" includes the following:

(1) failing to provide continuous in-operatory observation
by a trained dental patient care staff member for any patient
under nitrous oxide administration;

(2) advertising or otherwise holding oneself out to the
public as a dentist or dental group that practices in a specialty
area unless:

(i) each dentist has successfully completed an advanced
educational program accredited by the ADA's Commission on
Dental Accreditation (or its equivalent if completed prior to
1967) of two or more years in length, as specified by the
Council on Dental Education and Licensure;

(ii) as specified in Subsection 58-69-502(2)(b), the
advertisement or other method of holding oneself out to the
public as a dentist or dental group includes a prominent
disclaimer that the dentist or dentists performing services are
licensed as general dentists or that the specialty services will be
provided by a general dentist;

(iii) the advertisement or other method of holding oneself
out to the public as a dentist or dental group that practices in a
specialty area includes a prominent disclaimer that the dentist or

dentists performing services is a specialist, but not qualified as
a specialist in the specialty area being advertised; or

(iv) otherwise advertising in a specialty area by
representing that a dentist has attained any education, training
or certification in the specialty area when the dentist has not met
the criteria;

(3) advertising in any form that is misleading, deceptive,
or false; including the display of any credential, education, or
training that is inaccurate, or the making of any unsubstantiated
claim of superiority in training, skill, experience, or any other
quantifiable aspect;

(4) prescribing treatments and medications outside the
scope of dentistry;

(5) prescribing for oneself any Schedule II or III
controlled substance;

(6) engaging in practice as a dentist or dental hygienist
without prominently displaying a copy of the current Utah
license;

(7) failing to personally maintain current CPR or BCLS
certification, or employing patient care staff who fail to
maintain current CPR or BCLS certification;

(8) providing consulting or other dental services under
anonymity;

(9) engaging in unethical or illegal billing practices or
fraud, including:

(a) reporting an incorrect treatment date for the purpose of
obtaining payment;

(b) reporting charges for services not rendered;

(c) incorrectly reporting services rendered for the purpose
of obtaining payment;

(d) generally representing a charge to a third party that is
different from that charged to the patient;

(10) failing to establish and maintain appropriate dental
records;

(11) failing to maintain patient records for a period of
seven years;

(12) failing to provide copies of x-rays, reports or records
to a patient or the patient's designee upon written request and
payment of a nominal fee for copies regardless of the payment
status of the services reflected in the record; and

(13) failing to submit a complete report to the Division
within 30 calendar days concerning an incident, in which any
anesthetic or sedative drug was administered to any patient,
which resulted in, either directly or indirectly, the death or
adverse event resulting in patient admission to a hospital.

R156-69-601. Scope of Practice - Anesthesia and Analgesia
Permits.

In accordance with Subsection 58-69-301(4)(a), the scope
of practice permitted under each classification of anesthesia and
analgesia permit includes the following:

(1) A dentist with a class I permit:

(a) may administer or supervise the administration of any
legal form of non-drug induced conscious sedation or drug
induced conscious sedation except:

(i) the administration of inhalation agents including
nitrous oxide; and

(ii) the administration of any drug for sedation by any
parenteral route; and

(b) shall maintain and ensure that all patient care staff
maintain current CPR certification.

(2) A dentist with a class II permit:

(a) may administer or supervise the administration of
nitrous oxide induced conscious sedation in addition to the
privileges granted to one holding a Class I permit; and

(b) shall ensure that:

(i) every patient under nitrous oxide administration is
under continuous in-operatory observation by a member of the
dental patient care staff;
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(i) nitrous oxide and oxygen flow rates and sedation
duration and clearing times are appropriately documented in
patient records;

(iii) reasonable and prudent controls are in place and
followed in regard to nitrous oxide to ensure the health and
safety of patients, dental office personnel, and the general
public;

(iv) the dental facility is equipped with adequate and
appropriate equipment, in good working order, to assess vital
signs; and

(v) equipment used in the administration of nitrous oxide
has a scavenging system and that all gas delivery units have an
oxygen fail-safe system.

(3) A dentist with a class III permit:

(a) may administer or supervise the administration of
parenteral conscious sedation in addition to the privileges
granted one holding a Class I and Class II permit; and

(b) shall ensure that:

(i) the dental facility has adequate and appropriate
monitoring equipment, including pulse oximetry, current
emergency drugs, and equipment capable of delivering oxygen
under positive pressure;

(i1) the patient's heart rate, blood pressure, respirations and
responsiveness are checked at specific intervals during the
anesthesia and recovery period and that these observations are
appropriately recorded in the patient record,

(iii) the dental facility is equipped to treat emergencies
providing immediate access to advanced airway equipment, and
resuscitation medications;

(iv) the above equipment is inspected annually by a
certified technician and is calibrated and in good working order;

(v) inhalation agents' flow rates and sedation duration and
clearing times are appropriately documented in patient records;
and

(vi) aminimum of two persons, with one person constantly
monitoring the patient, are present during the administration of
parenteral conscious sedation as follows:

(A) an operating permittee dentist and a BCLS certified
assistant trained and qualified to monitor appropriate and
required physiologic parameters;

(B) an operating dentist and a permittee dentist; or

(C) an operating permittee dentist and another licensed
professional qualified to administer this class of anesthesia.

(4) A dentist with a class IV permit;

(a) may administer or supervise the administration of
general anesthesia or deep sedation in addition to the privileges
granted one holding a class I, IT and IIT permit; and

(b) shall ensure that:

(i) the dental facility is equipped with precordial
stethoscope for continuous monitoring of cardiac function and
respiratory work, electrocardiographic monitoring and pulse
oximetry, means of monitoring blood pressure, and temperature
monitoring; the preceding or equivalent monitoring of the
patient will be used for all patients during all general anesthesia
or deep sedation procedures; in addition, temperature
monitoring will be used for children;

(i) the dental facility is equipped to treat emergencies
providing immediate access to advanced airway equipment,
resuscitation medications, and defibrillator;

(iii) the above equipment is inspected annually by a
certified technician and is calibrated and in good working order;
and

(iv) three qualified and appropriately trained individuals
are present during the administration of general anesthesia or
deep sedation as follows:

(A) an operating dentist holding a permit under this
classification, an anesthesia assistant trained to observe and
monitor the patient using the equipment required above, and an
individual to assist the operating dentist;

(B) an operating dentist, an assistant to the dentist and a
dentist holding a permit under this classification; or

(C) another licensed professional qualified to administer
this class of anesthesia and an individual to assist the operating
dentist.

(5) Any dentist administering any anesthesia to a patient
which results in, either directly or indirectly, the death or
adverse event resulting in hospitalization of a patient shall
submit a complete report of the incident to the Board within 30
days.

R156-69-602. Practice of Dental Hygiene.

In accordance with Subsection 58-69-102(7)(a)(ix), other
practices of dental hygiene include performing laser bleaching
and laser periodontal debridement.

R156-69-603.
Assistants.

In accordance with Section 58-69-803, the standards
regulating the use of unlicensed individuals as dental assistants
are that an unlicensed individual shall not, under any
circumstance:

(1) render definitive treatment diagnosis;

(2) place, condense, carve, finish or polish restorative
materials, or perform final cementation;

(3) cut hard or soft tissue or extract teeth;

(4) remove stains, deposits, or accretions, except as is
incidental to polishing teeth coronally with a rubber cup;

(5) initially introduce nitrous oxide and oxygen to a
patient for the purpose of establishing and recording a safe
plane of analgesia for the patient, except under the direct
supervision of a licensed dentist;

(6) remove bonded materials from the teeth with a rotary
dental instrument or use any rotary dental instrument within the
oral cavity except to polish teeth coronally with a rubber cup;

(7) take jaw registrations or oral impressions for supplying
artificial teeth as substitutes for natural teeth, except for
diagnostic or opposing models for the fabrication of temporary
or provisional restorations or appliances;

(8) correct or attempt to correct the malposition or
malocclusion of teeth, or make an adjustment that will result in
the movement of teeth upon an appliance which is worn in the
mouth;

(9) perform sub-gingival instrumentation;

(10) render decisions concerning the use of drugs, their
dosage or prescription;

(11) expose radiographs without meeting the following
criteria:

(a) completing a dental assisting course accredited by the
ADA Commission on Dental Accreditation; or

(b) passing one of the following examinations:

(i) the DANB Radiation Health and Safety Examination
(RHS); or

(i) a radiology exam approved by the Board that meets
the criteria established in Section R156-69-604; or

(12) work without a current CPR or BCLS certification.

Use of Unlicensed Individuals as Dental

R156-69-604. Radiology Course for Unlicensed Individuals
as Dental Assistants.

In accordance with Section 58-69-803 and Subsection 58-
54-4.3(2), the radiology course in Subsection R156-69-603(11)
shall include radiology theory consisting of:

(1) orientation to radiation technology;

(2) terminology;

(3) radiographic dental anatomy and pathology (cursory);

(4) radiation physics (basic);

(5) radiation protection to patient and operator;

(6) radiation biology including interaction of ionizing
radiation on cells, tissues and matter;
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(7) factors influencing biological response to cells and
tissues to ionizing radiation and cumulative effects of x-
radiation;

(8) intraoral and extraoral radiographic techniques;

(9) processing techniques including proper disposal of
chemicals; and

(10) infection control in dental radiology.

KEY: licensing, dentists, dental hygienists

February 7, 2011 58-69-101

Notice of Continuation June 19, 2006 58-1-106(1)(a)
58-1-202(1)(a)
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R235. Community and Culture, Olene Walker Housing
Loan Fund.

R235-1. Olene Walker Housing Loan Fund (OWHLF).
R235-1-1. Authority.

(1) Pursuant to Section 9-4-701 et seq., Utah Code, the
Olene Walker Housing Loan Fund Board (OWHLF) determines
how federal and state monies deposited to the fund shall be
allocated and distributed.

(2) An Allocation Plan governs the allocation and
distribution of funds. The Allocation Plan may be amended
from time to time as new guidelines and regulations are issued
or as the Board deems necessary to carry out the goals of the
OWHLF.

R235-1-2. Purpose.

(1) Pursuant to Subsection 9-4-702(1)(a), the Division of
Housing and Community Development (HCD) shall administer
the OWHLEF as the designee of the executive director of the
Department of Community and Culture (DCC).

(2) The objective of the OWHLF is to develop housing
that is affordable to very low, low and moderate-income persons
through a fair and competitive process.

(3) In administering this fund, this rule incorporates by
reference 24 CFR 84-85 as authorized under Utah Code
Annotated Section 9-4-703 through 708.

R235-1-3. Definitions.

In addition to terms defined in Section 9-4-701:

(1) "Application" means the form provided and required
by HCD to be submitted to request funds from the OWHLF.

(2) "Board" means the Olene Walker Housing Loan Fund
Board.

(3) "BRC" means a Board Review Committee(s),
consisting of members selected by the Board.

(4) "Consolidated Plan" means a plan of up to five years
in length that describes community needs, resources, priorities
and proposed activities to be undertaken under certain HUD
programs, including Community Development Block Grant
(CDBG), HOME, Emergency Shelter Grant and Housing
Opportunities for Persons with AIDS (HOPWA).

(5) "Subsidy-layering" means an evaluation of the project
conducted by HCD staff to ensure that the lowest amount of
HOME funds necessary to provide affordable housing are
invested in the project.

(6) "HOME, CDBG, or HOPWA" means HUD programs
that provide funds for housing and community needs.

(7) "Affordable Housing" means assisting persons at or
below 80% of area median income (as defined by HUD) to find
decent, and safe housing at a reasonable cost.

(8) "Loan" means funds provided with the requirement of
repayment of principal and interest over a fixed period of time.

(9) "Grant" means funds provided with no requirement or
expectation of repayment.

(10) "Local Agency" means public housing authorities,
counties, cities, towns, and association of governments.

(11) "Funding Cycle" means period of time in which
OWHLF funds are allocated.

(12) "Allocation Plan" means an annual plan that describes
housing needs, priorities, funding sources, and the process and
policies to request funds from the OWHLF.

R235-1-4. Applicant and Project Eligibility.

(1) The Board shall consider for funding, only those
applications submitted by an eligible applicant as defined in
Section 9-4-706, Utah Code.

(2) The Board shall consider for funding only those
eligible projects as defined in Section 9-4-705, Utah Code and
meet one or more of the following priorities established by the
Board:

(a) Efficiently utilize funds, through cost containment and
resource leveraging,

(b) Provide that largest numbers of units shall charge the
lowest monthly rental amount at levels that are attainable over
the longest periods of time,

(c) Provide the most equitable geographic distribution of
resources,

(d) Provide housing for special-needs populations
including: (i) transitional housing, (ii) elderly and frail elderly
housing, and (iii) housing for physically and mentally disabled
persons,

(e)  Strengthen and expand the abilities of local
governments, non-profits organizations and for-profit
organizations to provide affordable housing,

(f) Assist various Community Housing Development
Organizations (CHDO) in designing and implementing
strategies to create affordable housing, and

(g) Promote partnerships among local government, non-
profit and for-profit organizations, and CHDO.

(h) Meet the goals of the Utah Consolidated Plan and any
local area plans regarding affordable housing.

R235-1-5. Application Requirements.

(1) OWHLF funds shall be distributed in accordance with
an application process defined in this rule. Funds shall be issued
during a scheduled funding cycle. The Board conducts four
cycles during a calendar year.

(2) An applicant seeking to obtain funds shall submit a
completed application form furnished by the Division of HCD
prior to the cycle's deadline.

(3) All completed applications will be reviewed by staff,
which will present the application to the Board Review
Committee (BRC) during the cycle in which the application is
received. Applications will be ranked and scored according to
how completely each application meets the criteria established
by the Board.

(4) Applicants submitting incomplete applications will be
notified of deficiencies. Each incomplete request(s) will be held
in a file, pending submission of all required information by the
applicant.

(5) A decision on each application will generally be made
no later than the award notification date for each cycle. The
Board may delay final decisions in order to accommodate
scheduling and processing problems peculiar to each cycle.

(6) The Board may modify a given cycle and change
submission deadlines to dates other than those previously
scheduled. In doing so, the Board will make reasonable efforts
to inform interested parties of such modifications.

(7) For Single-Family Program applicants, the Board may
delegate responsibilities to local agencies for application intake,
processing, approval, project development, construction
oversight, and management. Local agencies will be governed
by policies and procedures approved by the Board.

R235-1-6. Project Selection Process.

(1) The BRC shall select applications for funding
according to the following process and requirements as outlined
in the Allocation Plan:

(a) Project underwriting and threshold review,

(b) Scoring and documentation review,

(c) Market study and project reasonableness review,

(d) Calculation of OWHLF subsidy amount.

R235-1-7. Funding Approval.

(1) After each application has been processed and the
funding amount has been determined for a given cycle, staff
will present projects to the BRC at its next regularly scheduled
meeting. The BRC shall hear comments from applicants at the
committee meeting and obtain sufficient information to inform
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the full board about the project, its financial structure, and
related general information.

(2) A copy of the BRC recommendation, including all
conditional requirements imposed by the BRC and staff, shall
become a part of the permanent record and placed in the
applicant's file. Recommendations will be presented at the next
regularly scheduled quarterly Board meetings. The board will
approve, deny, or delay the application.

(3) An applicant may request a change in the terms as
outlined in the original motion of the board by reapplying to
HCD, with all updated, applicable financial information
included, in subsequent funding rounds.

R235-1-8. Project Reporting.

(1) All projects receiving funding approval will be
required to provide status reports at a scheduled frequency, in a
format prescribed by the staff, and approved by the Board.

(2) Projects that have not begun construction within one
year from the date of approval for funding must submit to staff
a summary of significant progress made to date and an
explanation of why the project is behind schedule. Staff will
present this information to the BRC.

(3) The BRC may choose to extend the period of the
project, to rescind the approval, or require the project to re-
apply in accordance with current parameters.

R235-1-9. Compliance Monitoring.

(1) Monitoring of the project by HCD staff will be
completed to ensure program compliance. Program non-
compliance or lack of response to inquiries from staff will be
reported to the HCD administration, the Board, HUD, and the
Attorney General's Office as deemed necessary.

R235-1-10. Administration Fees.

(1) The local agencies listed below may use previously
designated funds for project administration costs as approved by
the Board. Such projects are still subject to on-site
administrative supervision, staff oversight, or monitoring by
HDC. The agencies include:

(a) Public Housing Authorities.

(b) Counties, cities and towns.

(c) Associations of Governments.

(2) The agencies shall be expected to demonstrate a
significant level of business management and administrative
experience and ability in order to receive administrative funds.
They shall also demonstrate an acceptable level of background
and experience to perform housing rehabilitation/reconstruction
and implementation functions.

R235-1-11. Financial Subsidy Review.

(1) HCD staff'shall conduct "subsidy layering" reviews on
projects that directly or indirectly receive financial assistance
from the U.S. Department of Agriculture Rural Development
Service ("RD or RDS"), or the U.S. Department of Housing and
Urban Development ("HUD") exclusive of HOME, CDBG, or
HOPWA assistance, (i.e., the "Subsidy Layering Review").

(2) Subsidy Layering Reviews shall be conducted in
accordance with guidelines established by RD and HUD with
respect to the review of any financial assistance provided by or
through these agencies to the project and shall include a review
of:

(a) The amount of equity capital contributed to a project
by investors,

(b) The project costs including developer fees, and

(c) The contractor's profit, syndication costs and rates.

(3) In the course of conducting the review, the staff may
disclose or provide a copy of the application to RD or HUD for
their review and comments and shall take any other action
deemed necessary to satisfy its obligations under the respective

review requirements. HCD staff will accept a review completed
by Utah Housing Corporation (UHC).

R235-1-12. Sharing of Information.

(1) Application information may be shared with
participating lenders, IRS and UHC.

(2) In administering this program, the HCD staff shall
conduct all functions in accordance with the provisions of the
state GRAMA statute and the federal Freedom of Information
Act.

R235-1-13. Portfolio Management.

(1) HCD staff will track the status of the OWHLF
portfolio to assess any problem loans needing special loan
servicing.  Staff will make recommendations to the BRC
regarding loan review, changes, and approvals.

(2) HCD staff will work with the board and the Attorney
General's office to develop policies and procedures to govern
special portfolio management issues such as loan restructuring,
bankruptcies, and asset disposal.

KEY: Olene Walker Housing Loan Fund, affordable
housing, housing development

March 1, 2006

Notice of Continuation February 24, 2011

9-4-704(5)(a)
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R277. Education, Administration.
R277-400. School Emergency Response Plans.
R277-400-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Emergency" means a natural or man-made disaster,
accident, act of war, or other circumstance which could
reasonably endanger the safety of school children or disrupt the
operation of the school.

C. "Emergency Preparedness Plan" means policies and
procedures developed to promote the safety and welfare of
students, protect school property, or regulate the operation of
schools during an emergency occurring within a school district
or a school.

D. "Emergency Response Plan" means a plan developed
by a school district or school to prepare and protect students and
staff in the event of school violence emergencies.

R277-400-2. Authority and Purpose.

A. This rule is authorized under Utah Constitution Article
X Section 3 which vests general control and supervision of
public education in the Board, and Section 53A-1-401(3) which
allows the Board to adopt rules in accordance with its
responsibilities.

B. The purpose of this rule is to establish general criteria
for both Emergency Preparedness and Emergency Response
plans required of schools and school districts in the event of
natural disasters or school violence emergencies. This rule also
directs school districts and charter schools to develop
prevention, intervention, and response measures and to prepare
staff and students to respond promptly and appropriately to
school violence emergencies.

R277-400-3.  Establishing School District Emergency
Preparedness and Emergency Response Plans.

A. By July 1 of each year, each local board of
education/local charter school board shall certify to the Board
that its plan has been practiced at the school level, presented to
and reviewed by its teachers, administrators, students and their
parents, local law enforcement, and public safety representatives
consistent with Section 53A-3-402(18).

B. As a part of a local board of education's/local charter
school board's annual application for Safe and Drug Free School
funds, the local board of education/local charter school board
shall reference its Emergency Response plan.

C. The plan(s) shall be designed to meet individual school
needs and features. A school district may direct schools within
the school district to develop and implement individual plans.

D. The local board of education/local charter school board
shall appoint a committee to prepare plan(s) or modify existing
plan(s) to satisfy this rule. The committee shall consist of
appropriate school and community representatives which may
include school and school district administrators, teachers,
parents, community and municipal governmental officers, and
fire and law enforcement personnel. Governmental agencies
and bodies vested with responsibility for directing and
coordinating emergency services on local and state levels shall
be included on the committee.

E. The local board of education/local charter school board
shall appoint appropriate persons at least once every three years
to review the plan(s).

F. The Board shall develop Emergency Response plan
models under Section 53A-3-402(18)(d).

R277-400-4. Notice and Preparation.

A. A copy of the plan(s) for each school within a school
district shall be filed in the school district superintendent's
office. A charter school plan shall be maintained by the local
charter school board.

B. At the beginning of each school year, parents and staff

shall receive a written notice of relevant sections of school
district and school plans which are applicable to that school.

C.  Each school shall designate an Emergency
Preparedness/Emergency Response week prior to April 30 of
each school year. Community, student, teacher awareness, or
training, such as those outlined in R277-400-7 and 8, would be
appropriate activities offered during the week.

R277-400-5. Plan(s) Content--Educational Services and
Student Supervision.

The plan shall contain measures which assure that, during
an emergency, school children receive reasonably adequate
educational services and supervision during school hours.

A. Evacuation procedures shall assure reasonable care and
supervision of children until responsibility has been
affirmatively assumed by another responsible party.

B. Release of a child below ninth grade at other than
regularly scheduled hours is prohibited unless the parent or
another responsible person has been notified and has assumed
responsibility for the child. An older child may be released
without such notification if a school official determines that the
child is reasonably responsible and notification is not
practicable.

C. School districts and charter schools shall, to the extent
reasonably possible, provide educational services to school
children whose regular school program has been disrupted by an
extended emergency.

R277-400-6. Emergency Preparedness Training.

The plan shall contain measures which assure that school
children receive emergency preparedness training.

A. School children shall be provided with training
appropriate to their ages in rescue techniques, first aid, safety
measures appropriate for specific emergencies, and other
emergency skills.

B. Fire drills:

(1) During each school year, elementary schools shall
conduct fire drills at least once each month during school
sessions. A fire drill in secondary schools shall be conducted at
least every two months, for a total of four fire drills during the
nine month school year. The first fire drill shall be conducted
within the first two weeks of the school year for both
elementary and secondary schools. An exception may be made,
subject to the approval of the local fire chief, to postpone a fire
drill due to severe weather conditions.

(2) Fire drills shall include the complete evacuation of all
persons from the school building or portion thereof used for
educational purposes. An exception may be made for the staff
member responsible for notifying the local fire department and
handling emergency communications.

(3) When required by the local fire chief, the local fire
department shall be notified prior to each drill.

(4) When a fire alarm system is provided, fire drills shall
be initiated by activation of the fire alarm system.

C. Schools shall hold at least one drill for other
emergencies during the school year.

D. Resources and materials available for training shall be
identified in the plan.

R277-400-7. Emergency Response Training.

A. Eachschool district and local charter school board shall
provide an annual training for school district and school
building staff on employees roles, responsibilities and priorities
in the emergency response plan.

B. School districts and local charter school boards shall
require schools to conduct at least one annual drill for school
violence emergencies.

C. School districts and local charter school boards shall
require schools to review existing security measures and
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procedures within their schools and make adjustments as needs
demonstrate and funds are available.

D. School districts and local charter school boards shall
develop standards and protections to the extent practicable for
participants and attendees at school-related activities, with
special attention to those off school property.

E. School districts and schools shall coordinate with local
law enforcement and other public safety representatives in
appropriate drills for school safety emergencies.

R277-400-8. Prevention and Intervention.

A. School districts and local charter school boards shall
provide schools, as part of their regular curriculum,
comprehensive violence prevention and intervention strategies
such as resource lessons and materials on anger management,
conflict resolution, and respect for diversity and other cultures.

B. As part of the violence prevention and intervention
strategies, schools may provide age-appropriate instruction on
firearm safety (not use) including appropriate steps to take if a
student sees a firearm or facsimile in school.

C. School districts and local charter school boards shall
also develop, to the extent resources permit, student assistance
programs such as care teams, school intervention programs, and
interagency case management teams.

D. In developing student assistance programs, school
districts and local charter school boards are encouraged to
coordinate with and seek support from other state agencies and
the Utah State Office of Education.

R277-400-9. Cooperation With Governmental Entities.

A. As appropriate, a local board of education or local
charter school board may enter into cooperative agreements
with other governmental entities to assure proper coordination
and support during emergencies.

B. School districts and local charter school boards shall
cooperate with other governmental entities, as reasonably
feasible, to provide emergency relief services. The plan(s) shall
contain procedures for assessing and providing school facilities,
equipment, and personnel to meet public emergency needs.

C. The plan(s) developed under R277-400-5 shall
delineate communication channels and lines of authority within
the school district, charter school, city, county, and state.

(1) the Board, through its superintendent, is the chief
officer for emergencies involving more than one school district,
charter school, or state or federal aid;

(2) the local board, through its superintendent, is the chief
officer for school district emergencies;

(3) the local charter school board through its director is the
chief officer for local charter school emergencies;

(4) direction and control of emergency operations shall be
exercised by the executive heads of government and school
districts and charter schools. Local governments, school
districts, and charter schools retain their autonomy and identity
throughout all levels of emergency operations;

(5) personnel and resources received from outside sources
shall be incorporated into the structure of the local government,
school district, and charter school.

R277-400-10. Fiscal Procedures.

The plan(s) under R277-400-5 shall address procedures for
recording school district or charter school funds expected for
emergencies, for assessing and repairing damage, and for
seeking reimbursement for emergency expenditures.

KEY: emergency preparedness, disasters, safety, safety
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R277. Education, Administration.

R277-403. Student Reading Proficiency and Notice to
Parents.

R277-403-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "LEA" means a Utah school district or charter school.

C. "Midpoint of the school year" means the last school day
of January as determined by individual LEA calendars.

D. "Notification to parents" for purposes of this rule means
notice by any reasonable means including electronic notice,
notice by telephone, written notice, or personal notice.

E. "Reading below grade level" for purposes of this rule
means that a student requires additional instruction beyond that
provided to typically developing peers in order to close the gap
between the student's current level of reading achievement and
that expected of all students in that grade as determined by valid
and reliable assessment.

F. "Reading remediation interventions" means instruction
or activities or both in reading given to students in addition to
their regular reading instruction, during another time in the
school day, outside school hours, or in the summer, which is
focused on specific needs as identified by reliable and valid
assessments.

G. "USOE" means the Utah State Office of Education.

R277-403-2. Authority and Purpose.

A. This rule is authorized under Utah Constitutional
Article X, Section 3 which vests general control and supervision
over public education in the Board, by Section 53A-1-606.6(2)
which directs the Board to make rules defining reading levels
for specific grades, and by Section 53A-1-401(3) which allows
the Board to make rules in accordance with its responsibilities.

B. The purpose of this rule is to provide notice, reporting
standards and timelines for LEAs and to provide for a report by
the Board to the Education Interim Committee as required under
Section 53A-1-606.6.

R277-403-3. LEA Responsibilities.

A. Before the midpoint of the school year, each LEA or
school within an LEA, shall identify every student currently
enrolled in the school who is in the first, second or third grade
who is not reading at grade level.

B. Each LEA shall notify the parent/legal guardian of each
student identified under R277-403-3A as determined by the
LEA by the midpoint of the school year.

C. An LEA shall use at least two different assessments to
identify students who are not reading at grade level.

D. One assessment shall be determined by the USOE.

E. Each LEA shall select and submit the name or type of
the additional assessment to the USOE that it shall use to
identify students who are not reading at grade level by
September 30, 2010. LEAs need not submit additional
assessment information annually unless they change the
identified assessment.

F. LEAs shall determine the grade level designation for
each selected assessment; the USOE shall provide guidance to
LEAs to assist in their designation of grade level for various
assessments.

G. LEAs shall provide, upon request, information to
parents notified under R277-403-3B of the interventions
available for their students from the LEA.

H. LEAs shall provide, as part of the S3 Report, the
following information:

(1) the number of students in each of grades 1, 2 and 3 that
are reading below grade level; and

(2) the number of students in each grade level that were
reading below grade level who received reading remediation
interventions.

R277-403-4. USOE Responsibilities.

A. The USOE shall provide guidance to LEAs about
available and valid assessments to use in evaluating the reading
grade level of students.

B. The USOE shall assist LEAs in determining expected
reading levels of first, second and third grade students.

C. The USOE shall report and provide data to the
Education Interim Committee consistent with Section 53A-1-
606.6(3).

KEY: students, reading, proficiency
February 22, 2011 Art X, Sec 3
53A-1-606.6(2)

53A-1-401(3)
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R277. Education, Administration.
R277-470. Charter Schools.
R277-470-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Chartering entities" means entities that authorize a
charter school under Section 53A-1a-501.3(2).

C. "Charter schools" means schools acknowledged as
charter schools by chartering entities under Sections 53A-1a-
515, 53A-1a-521, and this rule or by the Board under Section
53A-1a-505.

D. "Charter school application" means the official
chartering document by which a prospective charter school
seeks recognition and funding under Section 53A-1a-505. The
application includes the basic elements of the charter to be
established between the charter school and the chartering board.

E. "Charter school deficiencies" means the following
information:

(1) a charter school is not satisfying financial obligations
as required by Section 53A-1a-505 in the charter school's
written contractual agreement;

(2) a charter school is not providing required
documentation following reasonable warning;

(3) compelling evidence of fraud or misuse of funds by
charter school governing board members or employees.

F. "Charter school founding member" or "founding
member" means an individual who had a significant role in the
initial development of the charter school up until the first
instructional day of school, the first year of operation, as
submitted in writing to the State Charter School Board the first
day of operation.

G. "Charter school governing board" means the board
designated by the charter school to make decisions for the
operation of the school similar to a local board of education.

H. "Days" means calendar days, unless specifically
designated.

I. "Expansion" means a proposed ten percent increase of
students or adding grade level(s) in an operating charter school
at a single location.

J. "Local education agency (LEA)" means a local board of
education, combination of school districts, other legally
constituted local school authority having administrative control
and direction of free public education within the state, or other
entities as designated by the Board, and includes any entity with
state-wide responsibility for directly operating and maintaining
facilities for providing public education.

K. "Northwest Accreditation Commission accreditation"
means the formal process for evaluation and approval under the
Standards for Accreditation of the Northwest Accreditation
Commission or the accreditation standards of the Board,
available from the Utah State Office of Education Accreditation
Specialist. Accreditation ensures that the credits/diploma a
student earns is the result of a quality educational experience.
The purpose of accreditation is to ensure excellence in education
by holding schools accountable to rigorous standards and a
process of continued improvement.

L. "Neighborhood or traditional school" for purposes of
this rule, means a public, non-charter school.

M. "New charter school" as provided in Section 53A-21-
401(5)(d) means any charter school through the first day of its
second year with students, or a satellite school that requires a
new location/campus.

N. "No Child Left Behind (NCLB)" means the federal law
under the Elementary and Secondary Education Act, Title IX,
Part A, 20 U.S.C. 7801.

0. "On-going funds" means funds that are appropriated
annually by the Legislature with the expectation that the funds
shall continue to be appropriated annually.

P. "Satellite school" means a charter school affiliated with
an operating charter school having a common governing board

and a similar program of instruction, but located at a different
site or in a different geographical area. The parent school and
all satellites shall be considered a single local education agency
(LEA) for purposes of public school funding and reporting.

Q. "State Charter School Board" means the board
designated in Section 53A-1a-501.5.

R. "Superintendent" means the State Superintendent of
Public Instruction as designated under 53A-1-301.

S. "Urgent facility need" as provided in Section 53A-21-
401(5)(d) means an unexpected exigency that affects the health
and safety of students such as:

(1) to satisfy an unforeseen condition that precludes a
school's qualification for an occupancy permit; or

(2) to address an unforeseen circumstance that keeps the
school from satisfying provisions of public safety, public health
or public school code.

T. "USOE" means the Utah State Office of Education.

U. "Weighted Pupil Unit (WPU)" means the unit of
measure that is computed in accordance with the Minimum
School Program Act for the purpose of distributing revenue on
a uniform basis for each pupil.

R277-470-2. Authority and Purpose.

A. This rule is authorized under Utah Constitution Article
X, Section 3 which vests general control and supervision over
public education in the Board, Section 53A-1a-513 which
directs the Board to distribute funds for charter school students
directly to the charter school, Section 53A-1-401(3) which
allows the Board to adopt rules in accordance with its
responsibilities, and 20 U.S.C., Section 8063(3) which directs
the Board to submit specific information prior to charter
schools' receipt of federal funds.

B. The purpose of this rule is to establish procedures for
authorizing, funding, and monitoring charter schools and for
repealing charter school authorizations. The rule also
establishes timelines as required by law to provide for adequate
training for beginning charter schools.

R277-470-3.
Students.

A. Local school boards may not approve district-chartered
schools unless they notify the State Charter School Board by
August 15 two years prior to opening of proposed district-
chartered schools and estimated numbers of students.

B. The Board, in consultation with the State Charter
School Board and chartering entities, may approve schools,
expansions and satellite charter schools for the total number of
students authorized under 53A-1a-502.5

C. The number of students requested from all chartering
entities shall be considered as students are allocated by the State
Charter School Board and approved by the Board.

Maximum Authorized Charter School

R277-470-4. Charter School Orientation and Training.

A. All charter school applicants shall attend
orientation/training sessions designated by the State Charter
School Board.

B. Orientation meetings shall be scheduled at least
quarterly and be available electronically, as determined by the
State Charter School Board.

C. Charter schools and applicants that attend
orientation/training sessions shall be eligible for additional
funds, upon approval, in an amount to be determined by the
State Charter School Board provided through federal charter
school funds or a General Fund appropriation to the extent of
funds available. Charter school applicants that attend training
and orientation sessions may receive priority for approval from
the State Charter School Board and the Board.

D. Orientation/training sessions shall provide information
including:
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(1) charter school implementation requirements;

(2) charter school statutory and Board requirements;

(3) charter school financial and data management
requirements;

(4) charter school legal requirements;

(5) federal requirements for charter school funding; and

(6) other items as determined by the State Charter School
Board.

R277-470-5. New or Expanding Charter School Notification
to Prospective Students and Parents.

A. All charter schools opening or expanding by at least ten
percent of overall enrollment or adding one or more grade levels
shall notify all families consistent with the schools' outreach
plans described in the charter agreements of:

(1) anew or expanding charter school's purpose, focus and
governance structure, including names, qualifications, and
contact information of governing board members;

(2) the number of new students that will be admitted into
the school by grade;

(3) the proposed school calendar for the charter school
including at a minimum the first and last days of school,
scheduled holidays, pre-scheduled professional development
days (no student attendance), and other scheduled non-school
days;

(4) the charter school's timelines for acceptance or
rejection of new students consistent with Section S3A-1a-506.5;

(5) the requirement and availability of a State-approved
charter school student application ;

(6) procedures for transferring to or from a charter school,
together with applicable timelines; and

(7) provisions for payment, if required, of a one-time fee
per secondary school enrollment, not to exceed $5.00, consistent
with Section 53A-12-103.

B. Charter schools shall provide written notice of the
information in R277-470-5A consistent with the school's
outreach plan and at least 180 days before the proposed opening
day of school.

C. Charter schools shall have an operative and readily
accessible electronic website providing information required
under R277-470-5A in place. The completed charter school
website shall be provided to the State Charter School Board at
least 180 days prior to the proposed opening day of school. The
State Charter School Board shall require new charter schools to
have websites that may be reviewed by the State Charter School
Board prior to the schools posting the websites publicly.

R277-470-6. Timelines - Charter School Starting Date.

A. The State Charter School Board shall accept a proposed
starting date from a charter school applicant, or the State Charter
School Board shall negotiate and recommend a starting date
prior to recommending final charter approval to the Board.

B. A local or state-chartered school shall be approved by
November 30, two years prior to the school year it intends to
serve students in order to be eligible for state funds.

C. Alocal or state-chartered school shall acquire a facility
and enter into a written agreement, or begin construction on a
new or existing facility no later than January 1 of the year the
school is scheduled to open. Each state-chartered school shall
submit any lease, lease-purchase agreement, or other contract or
agreement relating to the charter school's facilities or financing
the charter school facilities to its chartering entity for review
and advice prior to the charter school entering into the lease,
agreement, or contract, consistent with Section 53A-1a-507(9).

D. If students are not enrolled and attending classes by
October 1, a charter school shall not receive funding from the
state for that school year.

E. Despite a charter school meeting starting dates, a
charter school shall be required to satisfy R277-419

requirements of 180 days and 990 hours of instruction time,
unless otherwise exempted by the Board under 53A-1a-511.

F. The Board may, following review of information,
approve the recommended starting date or determine a different
charter school starting date after giving consideration to the
State Charter School Board recommendation.

R277-470-7.
Deficiencies.
A. Upon receiving credible information of charter school
financial deficiencies, the State Charter School Board shall
immediately direct a review or audit through the charter school
governing board, by State Charter School Board staff, or by an
independent auditor hired by the State Charter School Board.

B. The State Charter School Board or the Board through
the State Charter School Board may direct a charter school
governing board or the charter school administration to take
reasonable action to protect state or federal funds consistent
with Section 53A-1a-510.

C. The State Charter School Board or the Board in
absence of the State Charter School Board action may:

(1) allow a charter school governing board to hold a
hearing to determine financial responsibility and assist the
charter school governing board with the hearing process;

(2) immediately terminate the flow of state funds; or

(3) recommend cessation of federal funding to the school;

(4) take immediate or subsequent corrective action with
employees who are responsible for financial deficiencies; or

(5) any combination of the foregoing (1), (2), (3) and (4).

D. The recommendation by the State Charter School
Board shall be made within 20 school days of receipt of
complaint of deficiency(ies).

E. The State Charter School Board may exercise flexibility
for good cause in making recommendation(s) regarding
deficiency(ies).

F. The Board shall consider and affirm or modify the State
Charter School Board's recommendation(s) for remedying a
charter school's financial deficiency(ies) within 60 days of
receipt of information from the State Charter School Board.

G. In addition to remedies provided for in Section 53A-1a-
509, the State Charter School Board may provide for a
remediation team to work with the school.

Remedying Charter School Financial

R277-470-8.
Training.

A. Charter school business and financial staff shall attend
USOE required business meetings for charter schools.

B. Local charter school board members and directors shall
be invited to all applicable Board-sponsored training, meetings,
and sessions for traditional school district financial
personnel/staff if charter schools supply current staff
information and addresses and indicate the desire to attend.

C. The Board shall work with other education agencies to
encourage their inclusion of charter school representatives at
training and professional development sessions.

D. A charter school shall appoint a business administrator
consistent with Sections 53A-3-302 and 303. The business
administrator shall be responsible for the submission of all
financial and statistical information required by the Board.

E. The Board may interrupt disbursements to charter
schools for failure to comply with financial and statistical
information required by law or Board rules.

F. Charter schools shall comply with the Utah State
Procurement Code, Title 63G, Chapter 6.

G. Charter schools are not eligible for necessarily existent
small schools funding under Section 53A-17a-109(2) and R277-
445.

H. Charter schools shall comply with R277-471, Oversight
of School Inspections.

Charter School Financial Practices and
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R277-470-9.  Procedures and Timelines for Schools
Chartered by Local Boards to Convert to Board-Chartered
Schools.

A. A charter school chartered initially by a local board of
education shall notify the local board that it will seek Board
approval for a state conversion to its charter with adequate
notice for the local board to make staffing decisions.

B. Alocally chartered school shall operate successfully for
at least nine months prior to applying for conversion to a Board
chartered school.

C. A charter school shall submit an application to convert
from a locally chartered school to a Board chartered school to
the State Charter School Board; the State Charter School Board
shall provide an application for schools seeking to convert.

D. The application may require some or all of the
following, depending upon the school's longevity, successful
operation and existing documentation at the USOE:

(1) current board members and founding members;

(2) audit and financial records:

(a) record of state payments received;

(b) record of contributions received by the school from
inception to date;

(c) test scores, including calendar of testing;

(d) current employees: identifying assignments and
licensing status, if applicable;

(e) student lists, including home addresses or uniform
student identifiers for current students;

(f) school calendar for previous school year and
prospective school year;

(g) course offerings, if applicable;

(h) affidavits, signed by all board members providing or
certifying (documentation may be required):

(i) the school's nondiscrimination toward students and
employees;

(ii) the school's compliance with all state and federal laws;

(iii) that all information on application provided is
complete and accurate;

(iv) that school meets/complies with all health and safety
codes/laws;

(v) that the school is current with all required policies
(personnel, salaries, and fees), including board minutes for the
most recent three months;

(vi) that the school is operating consistent with the school's
charter;

(vii) the school's Annual Yearly Progress status under No
Child Left Behind;

(viii) that there are no outstanding lawsuits or judgments
or identifying outstanding lawsuits filed or judgments against
the school;

(ix) that the previous local board of education supports or
does not support conversion;

E. Applications for conversion from locally chartered to
Board chartered shall be considered by the State Charter School
Board within 60 days of submission of complete applications,
including all required documentation.

F. Following approval by the State Charter School Board,
proposals of charter schools seeking conversion approval shall
be submitted to the Board for review.

G. Ifan applicant is not accepted for conversion, the State
Charter School Board shall provide adequate information for the
charter school to review and revise its proposal and reapply no
sooner than nine months from the previous conversion
application.

H. The Board shall consider the conversion application
within 45 days of State Charter School Board approval, or next
possible monthly Board meeting, whichever is sooner.

I.  Final approval or denial of conversion is final
administrative action by the Board.

R277-470-10. Charter Schools and NCLB Funds.

A. Charter schools that desire to receive NCLB funds shall
comply with the requirements of R277-470-11.

B. To obtain its allocation of NCLB formula funds, a
charter school shall complete all appropriate sections of the
Utah Consolidated Application (UCA) and identify its
economically disadvantaged students in the October upload of
the Data Clearinghouse.

C. If the school does not operate a federal school lunch
program, the school:

(1) shall determine the economically disadvantaged status
for its students on the basis of criteria no less stringent than
those established by the U.S. Department of Agriculture for
identifying students who qualify for reduced price lunch for the
fiscal year in question; or

(2) may use the Charter School Declaration of Household
Income form provided by the USOE for this purpose.

D. A school which does not use the form shall maintain
equivalent documentation in its records, which may be subject
to audit.

R277-470-11. Charter School Parental Involvement.

A.  Charter schools shall encourage and provide
opportunities for parental involvement in management decisions
at the school level.

B. Charter schools that elect to receive School LAND
Trust funds shall have a committee consisting of a majority of
parents elected from parents of students currently attending the
charter school that is designated to make decisions about the
School LAND Trust funds consistent with R277-477-3E.

R277-470-12. Charter School Oversight and Monitoring.

A. The State Charter School Board shall provide direct
oversight to the state's Board chartered schools, including:

(1) requiring and using a performance framework adopted
by the State Charter School Board as a framework for
measuring charter school quality;

(2) requiring that all charter schools shall be members of
and accredited by Northwest Accreditation Commission;

(3) annual review of student achievement indicators for all
schools, disaggregated for various student subgroups;

(4) quarterly review of summary financial records and
disbursements and student enrollment;

(5) annual review conducted through site visits or random
audits of personnel matters such as employee licensure and
evaluations;

(6) regular review of other matters specific to effective
charter school operations as determined by the USOE charter
school staff;

(7) audits and investigations of claims of fraud or misuse
of public assets or funds; and

(8) requiring that charter schools are in compliance with
their charter agreement, as maintained by the USOE. It is
presumed that the charter agreement maintained by the USOE
is the final, official and complete agreement.

B. The Board may review or revoke charter school
authorization based upon factors that may include:

(1) failure to meet measures of charter school quality
which includes adherence to a performance framework required
and monitored by the State Charter School Board,

(2) financial deficiencies or irregularities; or

(3) persistently low student achievement inconsistent with
comparable schools; or

(4) failure of the charter school to comply with state law,
Board rules, or directives; or

(5) failure to comply with currently approved charter
commitments.

C. All charter schools shall amend their charters by
January 1, 2011 to include the following statement:
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To the extent that any charter school's charter conflicts
with applicable federal or state law or rule, the charter shall be
interpreted and enforced to comply with such law or rule and all
other provisions of the charter school shall remain in full force
and effect.

D. A charter school shall notify the Board and the
chartering entity of any and all lawsuits filed against the charter
school within 30 days of the filing of the lawsuit.

E. District charter school authorizers shall:

(1) visit a charter school at least once during its first year
of operation;

(2) wisit a charter school as determined in the review
process; and

(3) provide written reports to the charter schools after the
visits.

R277-470-13. Approved Charter School Expansion.

A. The following shall apply to requests for expansion for
approved and operating charter schools:

(1) The school satisfies all requirements of state law and
Board rule.

(2) The approved Charter Agreement shall provide for an
expansion consistent with the request; or

(3) The charter school governing board has submitted a
formal amendment request to the State Charter School Board
that provides documentation that:

(a) the school district in which the charter school is located
has been notified of the proposed expansion in the same manner
as required in Section 53A-1a-505(1);

(b) the school can accommodate the expansion within
existing facilities or that necessary structures will be completed,
meeting all requirements of law and Board rule, by the proposed
date of operation;

(c) the school currently satisfies all requirements of state
law and Board rule including adequate insurance, adequate
parental involvement, compliance with all fiscal requirements,
and adequate services for all special education students at the
school;

(d) students at the school are performing on standardized
assessments at an acceptable level with stable scores or scores
showing an upward trend;

(e) adequate qualified administrators and staff shall be
available to meet the needs of the increased number of students
at the time the expansion is implemented.

B. The charter school governing board shall file a request
with the State Charter School Board for an expansion no later
than April 1 two years prior to the date of the proposed
implementation of the expansion.

C. Expansion requests shall be considered by the State
Charter School Board as part of the total number of charter
school students allowed under 53A-1a-502.5(1).

R277-470-14.
Schools.

A. An existing charter school may submit an amendment
request to the State Charter School Board for a satellite school
no later than April 1 two years prior to the date of the proposed
implementation of the satellite if the charter school fully
satisfies the following:

(1) The school currently satisfies all requirements of state
law and Board rule including adequate insurance, adequate
parental involvement, compliance with all fiscal requirements,
and adequate services for all special education students at the
school;

(2) The school has operated successfully for at least three
years;

(3) Students at the school are performing on standardized
assessments at an acceptable level with stable scores or scores
showing an upward trend;

Satellite School for Approved Charter

(4) The proposed satellite school will provide educational
services, assessment, and curriculum consistent with the
services, assessment, and curriculum currently being offered at
the existing charter school;

(5) The school shall be financially stable; there have been
no repeat findings of deficiencies on required outside audits for
at least two consecutive years;

(6) Adequate qualified administrators, including at least
one onsite administrator, and staff are available to meet the
needs of the proposed student population at the satellite site
school;

(7) The school has had an audit by Charter School Section
staff regarding performance of the current charter agreement,
contractual agreements, and financial records; and

(8) The school provides any additional information or
documentation requested by the Charter School Section staff or
the Board.

(9) A satellite school that receives School LAND Trust
funds shall have a School LAND Trust committee and satisfy
all requirements for School LAND Trust committees consistent
with R277-477.

B. The satellite school amendment request shall include
the following:

(1) Written certification from the charter school governing
board that the charter school currently satisfies all requirements
of state law and Board rule;

(2) A detailed explanation of the governance structure for
the satellite school, including appointed or elected
representation on the governing board, parental involvement
and professional staff involvement in implementing the
educational plan;

(3) Information detailing the grades to be served, the
number of students to be served and general information
regarding the physical facilities anticipated to serve the school;

(4) A detailed financial plan for the satellite school;

(5) A signed acknowledgment by the charter school
governing board certifying board members' understanding that
a physical site for the building must be secured no later than
January 1 of the year the satellite school is scheduled to open;

(a) the securing of the building site must be verified by a
real estate closing document, signed lease agreement, or other
contract indicating a right of occupancy pursuant to R277-470-
7C;

(b) failure to secure a site by the required date may, at the
discretion of the State Charter School Board, delay the opening
of the satellite school for at least one academic year.

(6) Notification to both the school district in which the
charter school is located and the school district of the proposed
satellite school location in the same manner as required in
Section 53A-1a-505(1);

(7) Written certification that no later than 15 days after
securing a building site, the charter school governing board
shall notify the school district in which the charter school
satellite school is located of the school location, grades served,
and anticipated enrollment by grade with a copy of the
notification sent to the State Charter School Board; and

(8) A signed acknowledgment by the charter school
governing board that the board understands the satellite school
shall be held accountable for its own AYP report and
disaggregated financial data and reports.

C. The approval of the satellite school by the State Charter
School Board requires ratification by the State Board of
Education and will expire 24 months following such ratification
if a building site has not been secured for the satellite school.

D. A charter school may not apply for more than three
satellite locations.

R277-470-15. Transportation.
A. Charter schools are not eligible for to-and-from school
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transportation funds.

B. A charter school that provides transportation to students
shall comply with Utah law Section 53-8-211.

C. A school district may provide transportation for charter
school students on a space-available basis on approved routes.

(1) School districts may not incur increased costs or
displace eligible students to transport charter school students.

(2) A charter school student shall board and leave the bus
only at existing designated stops on approved bus routes or at
identified destination schools.

(3) A charter school student shall board and leave the bus
at the same stop each day.

(4) Charter school students and their parents who
participate in transportation by the school district as guests shall
receive notice of applicable district transportation policies and
may forfeit with no recourse the privilege of transportation for
violation of the policies.

R277-470-16. Appeals Criteria and Procedures.

A. Only an operating charter school, a charter school that
has been recommended by the State Charter School Board to the
Board, or a charter school applicant that has met State Charter
School Board requirements for review by the full State Charter
School Board, may appeal State Charter School Board
administrative decisions or recommendations to the Board.

B. Only the following State Charter School Board
administrative decisions or recommendations may be appealed
to the Board:

(1) recommendation for termination of a charter;

(2) recommendation for denial of expansions or satellite
schools;

(3) recommendation for denial of local charter board
proposed changes to approved charters;

(4) recommendation for denial or withholding of funds
from local charter boards; and

(5) recommendation for denial of a charter.

C. No other issues may be appealed.

D. Appeals procedures and timelines

(1) The State Charter School Board shall, upon taking any
of the administrative actions under R277-470-17A:

(a) provide written notice of denial to the charter school or
approved charter school;

(b) provide written notice of appeal rights and timelines to
the local charter board chair or authorized agent; and

(c) post information about the appeals process on the State
Charter School Board website and provide training to
prospective charter school board members and staff regarding
the appeals procedure.

(2) A local charter school board chair or authorized agent
(appellant) may submit a written appeal to the State
Superintendent within 14 calendar days of the State Charter
School Board administrative action or recommendation.

(3) The Superintendent shall, in consultation with the
Board chair, designate three to five Board members and a
hearing officer, who is not a Board member, to act as an
objective hearing panel.

(4) The hearing officer, in consultation with the
Superintendent, shall set a hearing date and provide notice to all
parties, including the State Charter School Board staff and State
Charter School Board.

(5) The Hearing shall be held no more than 45 days
following receipt of the written appeal.

(6) The hearing officer shall establish procedures that
provide fairness for all parties, which may include:

(a) arequest for parties to provide a written explanation of
the appeal and related information and evidence;

(b) a determination of time limits and scope of testimony
and witnesses;

(c) a determination for recording the hearing;

(d) preliminary decisions about evidence; and

(e) decisions about representation of parties.

(7) The hearing panel shall make written findings and
provide an appeal recommendation to the Board no more than
10 calendar days following the hearing.

(8) The Board shall take action on the hearing report
findings at the next regularly scheduled Board meeting.

(9) The recommendation of the State Charter School
Board shall be in place pending the conclusion of the appeals
process, unless the Superintendent in her sole discretion,
determines that the State Charter School Board's
recommendation or failure to act presents a serious threat to
students or an imminent threat to public property or resources.

(10) All parties shall work to schedule and conclude
hearings as fairly and expeditiously as possible.

(11) The Board's acceptance or rejection of the hearing
report is the final administrative action on the issue.

R277-470-17. Miscellaneous Provisions.

A. The State Charter School Board and the Board shall, in
the recommendation and approval process, consider and may
give priority to charter school applications that target
underserved student populations, among traditional public
schools and operating charter schools.

(1) Underserved student populations may include low
income students, students with disabilities, English Language
Learners (ELL), or students in remote areas of the state who
have limited access to the full range of academic courses;

(2) Priority may also be given to charter school applicants
for proposed schools that do not have other charter schools
within the school district; and

(3) Tobe given priority, the charter school application and
proposed employee and site information shall support the
school's designated focus.

B. The State Charter School Board shall provide a form on
its website for individuals to report threats to health, safety, or
welfare of students consistent with 53A-1a-510(3).

(1) Individuals making reports shall be directed to report
suspected criminal activity to local law enforcement and
suspected child abuse to local law enforcement or the Division
of Child and Family Services consistent with 62A-4a-403 and
53A-11-605(4).

(2) Additionally, Individuals may report threats to the
health, safety, or welfare of students to the local charter board.

(a) reports shall be made in writing;

(b) reports shall be timely;

(c) anonymous reports shall not be reviewed further.

(3) Local charter boards shall verify that potential criminal
activity or suspected child abuse has been reported consistent
with state law and this rule.

(4) Local charter boards shall act promptly to investigate
disciplinary action, if appropriate, against students who may be
participants in threatening activities or take appropriate and
reasonable action to protect students or both.

C. The Board shall have authority for final approval of all
charter schools. All charter schools shall be subject to
accountability standards established by the Board and to
monitoring and auditing by the Board.

KEY: education, charter schools
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R277. Education, Administration.

R277-520. Appropriate Licensing and Assignment of
Teachers.

R277-520-1. Definitions.

A. "At will employment" means employment that may be
terminated for any reason or no reason with minimum notice to
the employee consistent with the employer's designated payroll
cycle.

B. "Board" means the Utah State Board of Education.

C. "Comprehensive Administration of Credentials for
Teachers in Utah Schools (CACTUS)" means the electronic file
maintained on all licensed Utah educators. The file includes
information such as:

(1) personal directory information;

(2) educational background;

(3) endorsements;

(4) employment history;

(5) professional development information; and

(6) a record of disciplinary action taken against the
educator.

D. "Composite major" means credits earned in two or
more related subjects, as determined by an accredited higher
education institution.

E. "Core academic subjects or areas" means English,
reading or language arts, mathematics, science, foreign
languages, civics and government, economics, arts, history, and
geography under the Elementary and Secondary Education Act
(ESEA), also known as the No Child Left Behind Act (NCLB),
Title IX, Part A, 20 U.S.C. 7801, Section 9101(11).

F. "Demonstrated competency" means that a teacher shall
demonstrate current expertise to teach a specific class or course
through the use of lines of evidence which may include
completed USOE-approved course work, content test(s), or
years of successful experience including evidence of student
performance.

G. "Eminence" means distinguished ability in rank, in
attainment of superior knowledge and skill in comparison with
the generally accepted standards and achievements in the area
in which the authorization is sought as provided in R277-520-6.

H. "Highly qualified" means a teacher has met the specific
requirements of ESEA, NCLB, Title IX, Part A, 20 U.S.C.
7801, Section 9101(23).

I. J-1 Visa means a visa issued by the U.S. Department of
State to an international exchange visitor who has qualified by
training and experience to work in U.S. schools for a period not
to exceed three years. Such international exchange visitors may
qualify for "highly qualified" status under NCLB only if
assigned within their subject matter competency.

J. "LEA" means a school district or charter school.

K. "Letter of authorization" means a designation given to
an individual for one year, such as an out-of-state candidate or
individual pursuing an alternative license, who has not
completed the requirements for a Level 1, 2, or 3 license or who
has not completed necessary endorsement requirements and who
is employed by a school district. A teacher working under a
letter of authorization who is not an alternative routes to
licensing (ARL) candidate, cannot be designated highly
qualified under R277-520-1H.

L. "Level 1 license" means a Utah professional educator
license issued upon completion of an approved preparation
program or an alternative preparation program, or pursuant to an
agreement under the NASDTEC Interstate Contract, to
candidates who have also met all ancillary requirements
established by law or rule.

M. "Level 2 license" means a Utah professional educator
license issued after satisfaction of all requirements for a Level
1 license as well as completion of Entry Years Enhancements
(EYE) for Quality Teaching - Level 1 Utah Teachers, as
provided in R277-522, a minimum of three years of successful

teaching in a public or accredited private school, and
completion of all NCLB requirements at the time the applicant
is licensed.

N. "Level 3 license" means a Utah professional educator
license issued to an educator who holds a current Utah Level 2
license and has also received, in the educator's field of practice,
National Board certification or a doctorate in education or in a
field related to a content area under R277-501-1M from an
accredited institution.

O. "License areas of concentration" are obtained by
completing an approved preparation program or an alternative
preparation program in a specific area of educational studies
such as Early Childhood (K-3), Elementary 1-8, Middle (5-9),
Secondary (6-12), Administrative/Supervisory, Applied
Technology Education, School Counselor, School Psychologist,
School Social Worker, Special Education (K-12), Preschool
Special Education (Birth-Age 5), Communication Disorders.

P.  "License endorsement (endorsement)’ means a
specialty field or area earned through course work equivalent to
at least an academic minor (with pedagogy) or through
demonstrated competency; the endorsement shall be listed on
the Professional Educator License indicating the specific
qualification(s) of the holder.

Q. "Major equivalency" means 30 semester hours of
USOE and local board-approved postsecondary education credit
or CACTUS-recorded professional development in NCLB core
academic subjects as appropriate to satisfy NCLB highly
qualified status.

R. "No Child Left Behind Act (NCLB)" means the federal
Elementary and Secondary Education Act, P.L. 107-110, Title
IX, Part A, Section 9101(11).

S. "Professional staff cost program funds" means funding
provided to school districts based on the percentage of a
district's professional staff that is appropriately licensed in the
areas in which staff members teach.

T. "State qualified" means that an individual has met the
Board-approved requirements to teach core or non-core courses
in Utah public schools.

U. "SAEP" means State Approved Endorsement Program.
This identifies an educator working on a professional
development plan to obtain an endorsement.

V. "USOE" means the Utah State Office of Education.

R277-520-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution, Article X,
Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-401(3) which gives the
Board authority to adopt rules in accordance with its
responsibilities, and Section 53A-6-104(2)(a) which authorizes
the Board to rank, endorse, or classify licenses. This rule is also
necessary in response to ESEA NCLB.

B. The purpose of this rule is to provide criteria for local
boards to employ educators in appropriate assignments, for the
Board to provide state funding to local school boards for
appropriately qualified and assigned staff, and for the Board and
local boards to satisfy the requirements of ESEA in order for
local boards to receive federal funds.

R277-520-3. Required Licensing.

A. All teachers in public schools shall hold a Utah
educator license along with appropriate areas of concentration
and endorsements.

B. LEAs shall receive assistance from the USOE to the
extent of resources available to have all teachers fully licensed.

C. LEAs are expected to hire teachers who are licensed or
in the process of becoming fully licensed and endorsed. Failure
to ensure that an educator has appropriate licensure consistent
with timelines provided in R277-501 may result in the USOE
withholding all LEA funds related to salary supplements under
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Section 53A-17a-153 and R277-110 and educator quality under
Section 53A-17a-107(2) and R277-486 until teachers are
appropriately licensed.

R277-520-4. Appropriate Licenses with Areas of
Concentration and Endorsements.

A. An early childhood teacher (kindergarten through 3)
shall hold a Level 1, 2, or 3 license with an early childhood
license area of concentration.

B. An elementary teacher (one through 8) shall hold a
Level 1, 2, or 3 license with an elementary license area of
concentration.

C. A secondary teacher (grades 6-12) including high
school, middle-level, intermediate, and junior high schools, shall
hold a Level 1, 2, or 3 license with a secondary license area of
concentration with endorsements in all teaching assignment(s).

D. A teacher with a subject-specific assignment in grades
6, 7 or 8 shall hold a secondary license area of concentration
with endorsement(s) for the specific teaching assignment(s) or
an elementary license area of concentration with the appropriate
subject/content endorsement(s).

E. An elementary (grades 7-8), a secondary or middle-
level teacher may be assigned temporarily in a core or non-core
academic area for which the teacher is not endorsed if the local
board requests and receives a letter of authorization from the
Board and the teacher is placed on an approved SAEP.

F. Secondary educators with special education areas of
concentration may add content endorsement(s) to their educator
licenses consistent with R277-520-11 (SAEP).

G. Educators who have qualified for a J-1 Visa as an
international visitor and have provided documentation of
holding the equivalent of a bachelors degree, subject content
mastery, and appropriate work/graduate training may qualify for
a Utah Level 1 license. Such temporary visitors may be
exempted, at the employer's discretion, from subject content
testing, license renewal requirements, and EYE requirements for
the duration of their visa eligibility.

R277-520-5. Routes to Utah Educator Licensing.

A. In order to receive a license, an educator shall have
completed a bachelors degree at an approved higher education
institution and:

(1) completed an approved institution of higher education
teacher preparation program in the desired area of
concentration; or

(2) completed an approved alternative preparation for
licensing program, under alternative routes to licensing,
consistent with R277-503.

B. An individual may receive a Utah license with an
applied technology area of concentration following successful
completion of a USOE-approved professional development
program for teacher preparation in applied technology
education.

C. An individual may receive a district-specific,
competency-based license under Section 53A-6-104.5 and
R277-520-9.

R277-520-6. Eminence.

A. The purpose of an eminence authorization is to allow
individuals with exceptional training or expertise, consistent
with R277-520-1F, to teach or work in the public schools on a
limited basis. Documentation of the exceptional training,
skill(s) or expertise may be required by the USOE prior to the
approval of the eminence authorization.

B. Teachers with an eminence authorization may teach no
more than 37 percent of the regular instructional load.

C. Teachers working under an eminence authorization
shall never be considered highly qualified.

D. Local boards shall require an individual teaching with

an eminence authorization to have a criminal background check
consistent with Section 53A-3-410(1) prior to employment by
the local board.

E. The local board of education that employs the teacher
with an eminence authorization shall determine the amount and
type of professional development required of the teacher.

F. Alocal board of education that employs teachers with
eminence authorizations shall apply for renewal of the
authorization(s) annually.

G. Eminence authorizations may apply to individuals
without teaching licenses or to unusual and infrequent teacher
situations where a license-holder is needed to teach in a subject
area for which he is not endorsed, but in which he may be
eminently qualified.

R277-520-7. State Qualified Teachers.

A. A teacher has a Utah Level 1, 2 or 3 license or a
district-specific competency-based license.

B. A teacher has an appropriate area of concentration.

C. A teacher in grades 6-12 has the required endorsement
for the course(s) the teacher is teaching by means of:

(1) an academic teaching major from an accredited
postsecondary institution, or a passing score on content test(s)
and pedagogy test(s), if available, or USOE-approved pedagogy
courses; or

(2) an academic major or minor from an accredited
postsecondary institution; or

(3) completion of a personal development plan under an
SAEP in the appropriate subject area(s) as explained under
R277-520-11 with approval from the USOE specialist(s) in the
endorsement subject areas.

D. On an annual basis, local boards/charter school boards
shall request letters of authorization for teachers who are
teaching classes for which they are not endorsed.

R277-520-8. Highly Qualified Teachers.
A. A secondary teacher (7-12) is considered highly
qualified if the teacher meets the requirements of R277-501-4.
B. An elementary/early childhood teacher (grades K-8) is
considered highly qualified if the teacher meets the
requirements of R277-501-5.

R277-520-9.  School District/Charter School Specific
Competency-based Licensed Teachers.

A. The following procedures and timelines apply to the
employment of educators who have not completed the
traditional licensing process under R277-520-6A, B, or C:

(1) A local board/charter school board may apply to the
Board for a school district/charter school specific competency-
based license to fill a position in the district.

(2) The employing school district shall request a school
district/charter school specific competency-based license no
later than 60 days after the date of the individual's first day of
employment.

(3) The application for the school district/charter school
specific competency-based license for an individual to teach one
or more core academic subjects shall provide documentation of:

(a) the individual's bachelors degree; and

(b) for a K-6 grade teacher, the satisfactory results of the
rigorous state test including subject knowledge and teaching
skills in the required core academic subjects under Section 53 A-
6-104.5(3)(ii) as approved by the Board; or

(c) for the teacher in grades 7-12, demonstration of a high
Level of competency in each of the core academic subjects in
which the teacher teaches by completion of an academic major,
a graduate degree, course work equivalent to an undergraduate
academic major, advanced certification or credentialing, results
or scores of a rigorous state core academic subject test in each
of the core academic subjects in which the teacher teaches.
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(4) The application for the school district/charter school
specific competency-based license for non-core teachers in
grades K-12 shall provide documentation of:

(a) a bachelors degree, associates degree or skill
certification; and

(b) skills, talents or abilities specific to the teaching
assignment, as determined by the local board/charter school
board.

(5) Following receipt of documentation, the USOE shall
approve a district/charter school specific competency-based
license.

(6) If an individual employed under a school
district/charter school specific competency-based license leaves
the district before the end of the employment period, the district
shall notify the USOE Licensing Section regarding the end-of-
employment date.

(7) The school district/charter school specific competency-
based license for an individual's district/charter school specific
competency-based license shall be valid only in the
district/charter school that originally requested the school
district/charter school specific competency-based license and for
the individual originally employed under the school
district/charter school specific competency-based license.

B. The written copy of the state-issued district-specific
competency-based license shall prominently state the name of
the school district/charter school followed by
DISTRICT/CHARTER SCHOOL-SPECIFIC COMPETENCY-
BASED LICENSE.

C. A school district/charter school may change the
assignment of a school district/charter school-specific
competency-based license holder but notice to USOE shall be
required and additional competency-based documentation may
be required for the teacher to remain qualified or highly
qualified.

D. School district/charter school specific competency-
based license holders are at-will employees consistent with
Section 53A-8-106(5).

R277-520-10. Routes to Appropriate Endorsements for
Teachers.

Teachers shall be appropriately endorsed for their teaching
assignment(s). To be highly qualified:

A. teachers may obtain the required endorsement(s) with
a major or composite major or major equivalency consistent
with their teaching assignment(s), including appropriate
pedagogical competencies; or

B. teachers who have satisfactorily completed a minimum
of nine semester hours of USOE-approved university level
courses may complete a professional development plan under an
SAEP in the appropriate subject area(s) with approval from
USOE Curriculum specialists; or

C. teachers may demonstrate competency in the subject
area(s) of their teaching assignment(s). In order to be endorsed
through demonstrated competency, the educator shall pass
designated Board-approved content knowledge and pedagogical
knowledge assessments as they become available.

D. individuals shall be properly endorsed consistent with
R277-520-4 or have USOE-approved SAEPs. Otherwise, the
Board may withhold professional staff cost program funds.

R277-520-11. Board-Approved Endorsement Program
(SAEP).

A. Teachers in any educational program who are assigned
to teach out of their area(s) of endorsement and who have at
least nine hours of USOE-approved university level courses
shall participate in an SAEP and make satisfactory progress
within the period of the SAEP as determined by USOE
specialists.

B. The employing school district shall identify teachers

who do not meet the state qualified definition and provide a
written justification to the USOE.

C. Individuals participating in SAEPs shall demonstrate
progress toward completion of the required endorsement(s)
annually, as determined jointly by the school district/charter
school and the USOE.

D. An SAEP may be granted for one two-year period and
may be renewed by the USOE, upon written justification from
the school district, for one additional two-year period.

R277-520-12.  Background Check Requirement and
Withholding of State Funds for Non-Compliance.

A. Educators qualified under any provision of this rule
shall also satisfy the criminal background requirement of
Section 53A-3-410 prior to unsupervised access to students.

B. If LEAs do not appropriately employ and assign
teachers consistent with this rule, they may have state
appropriated professional staff cost program funds withheld
pursuant to R277-486, Professional Staff Cost Formula.

C. Local boards/charter school boards shall report highly
qualified educators in core academic subjects and educators
who do not meet the requirements of highly qualified educators
in core academic subjects beginning July 1, 2003.

KEY: educators, licenses, assignments
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R277. Education, Administration.

R277-602. Special Needs Scholarships - Funding and
Procedures.

R277-602-1. Definitions.

A. "Agreed upon procedure" for purposes of this rule
means the agreed upon procedure as provided for under Section
53A-1a-705(1)(b)(1)(B).

B. "Annual assessment" for purposes of this rule means a
formal testing procedure carried out under prescribed and
uniform conditions that measures students' academic progress,
consistent with Section 53A-1a-705(1)(f).

C. "Appeal" for purposes of the rule means an opportunity
to discuss/contest a final administrative decision consistent with
and expressly limited to the procedures of this rule.

D. "Assessment team" means the individuals designated
under Section 53A-1a-703(1).

E. "Audit of a private school" for purposes of this rule
means a financial audit provided by an independent certified
public accountant, as provided under Section 53A-1a-705(1)(b).

F. "Board" means the Utah State Board of Education.

G. "Days" means school days unless specifically
designated otherwise in this rule.

H. "Disclosure to parents" for purposes of this rule means
the express acknowledgments and acceptance required under
Section 53A-1a-704(5) as part of parent application available
through schools districts.

I. "Eligible student" for purposes of this rule means:

(1) the student's parent resides in Utah;

(2) the student has a disability as designated in 53A-1a-
704(2)(b); and

(3) the student is school age.

(4) Eligible student also means that the student was
enrolled in a public school in the school year prior to the school
year in which the student will be enrolled in a private school,
has an IEP and has obtained acceptance for admission to an
eligible private school; and

(5) The requirement to be enrolled in a public school in the
year prior and have an IEP does not apply if:

(a) the student is enrolled or has obtained acceptance for
admission to an eligible private school that has previously
served students with disabilities; and

(b) an assessment team is able to readily determine with
reasonable certainty that the student has a disability and would
qualify for special education services if enrolled in a public
school and the appropriate level of special education services
which would be provided were the student enrolled in a public
school.

J. "Enrollment" for purposes of this rule means that the
student has completed the school enrollment process, the school
maintains required student enrollment information and
documentation of age eligibility, the student is scheduled to
receive services at the school, the student attends regularly, and
has been accepted consistent with R277-419 and the student's
IEP.

K. "Final administrative action" for purposes of this rule
means the concluding action under Section 53A-1a-701 through
53A-1a-710 and this rule.

L. "Individual education program (IEP)" means a written
statement for a student with a disability that is developed,
reviewed, and revised in accordance with Board Special
Education Rules and Part B of the Individuals with Disabilities
Education Act (IDEA).

M. "Private school that has previously served students
with disabilities" means a school that:

(1) has enrolled students within the last three years under
the special needs scholarship program;

(2) has enrolled students within the last three years who
have received special education services under Individual
Services Plans (ISP from the school district where the school is

geographically located; or

(3) can provide other evidence to the Board that is
determinative of having enrolled students with disabilities
within the last three years.

N. "Special Needs Scholarship Appeals Committee
(Appeals Committee)" means a committee comprised of:

(1) the special needs scholarship coordinator;

(2) the USOE Special Education Director;

(3) one individual appointed by the Superintendent or
designee; and

(4) two Board-designated special education advocates.

O. "USOE" means the Utah State Office of Education.

P. "Warrant" means payment by check to a private school.

R277-602-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of the
public school system under the Board, Section 53A-la-
706(5)(b) which provides for Board rules to establish timelines
for payments to private schools, Section 53A-3-410(6)(b)(i)(c)
which provides for criminal background checks for employees
and volunteers, Section 53A-1a-707 which provides for Board
rules about eligibility of students for scholarships and the
application process for students to participate in the scholarship
program, and by Section 53A-1-401(3) which allows the Board
to adopt rules in accordance with its responsibilities.

B. The purpose of this rule is to outline responsibilities for
parents/students, public schools, school districts or charter
schools, and eligible private schools that accept scholarships
from special needs students and the State Board of Education in
providing choice for parents of special needs students who
choose to have their children served in private schools and in
providing accountability for the citizenry in the administration
and distribution of the scholarship funds.

R277-602-3. Parent/Guardian Responsibilities.

A. If the student is enrolled in a public school or was
enrolled in a public school in the year previous to the year in
which the scholarship is sought, the parent/guardian shall
submit an application, available from the USOE or online at
www.usoe.org, to the school district or charter school within
which the parent/guardian resides.

(1) The parent shall complete all required information on
the application and submit the following documentation with
the application form:

(a) documentation that the parent/guardian is a resident of
the state of Utah;

(b) documentation that the student is at least five years of
age before September 2 of the year of enrollment, consistent
with Section 53A-3-402(6);

(¢) documentation that the student is not more than 21
years of age and has not graduated from high school consistent
with Section 53A-15-301(1)(a);

(d) documentation that the student has satisfied R277-602-
3A or B; and

(e) documentation that the student has official acceptance
at an eligible private school, as defined under Section 53A-1a-
705;

(2) The parent shall sign the acknowledgments and refusal
to consent to services on the application form consistent with
Section 53A-1a-704.

(3) Any intentional falsification, misinformation, or
incomplete information provided on the application may result
in the cancellation of the scholarship to the student and non-
payment to the private school.

B. If the student was not enrolled in a public school in the
year previous to the year in which the scholarship is sought, the
parent/guardian shall submit an application to the school district
in which the private school is geographically located (school
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district responsible for child find under IDEA, Sec. 612(a)(3)).

(1) The parent shall complete all required information on
the application and submit the following documentation with
application form:

(a) documentation that the parent/guardian is a resident of
the state of Utah;

(b) documentation that the student is at least five years of
age, before September 2 of the year of enrollment;

(¢) documentation that the student is not more than 21
years of age and has not graduated from high school consistent
with Section 53A-15-301(1)(a);

(d) documentation that the student has satisfied R277-602-
3A or B; and

(e) documentation that the student has official acceptance
at an eligible private school, as defined under Section 53A-1a-
705.

(2) The parent shall sign the acknowledgments and refusal
to consent to services on the application form consistent with
Section 53A-1a-704.

(3) The parent shall provide documentation of student's
enrollment in an eligible private school as defined under Section
53A-1a-705;

(4) The parent shall participate in an assessment team
meeting to determine if a student would qualify for special
education services and the level of services for which the
student would be eligible if enrolled in a public school.

C. Payment provisions

(1) The parent of a special needs scholarship student
whose application is received on or before July 1 shall be
eligible for quarterly scholarship payments equal to no more
than the amount established in Section 53A-1a-706(2), with
payments beginning on September 1.

(2) The parent of a special needs scholarship student
whose application is received after July 1, but on or before
September 1 that shall be eligible for quarterly scholarship
payments equal to no more than three-fourths of the amount
established in Section 53A-1a-706(2), with payments beginning
on November 1.

(3) The parent of a special needs scholarship student
whose application is received after September 1, but on or
before November 1 shall be eligible for quarterly scholarship
payments equal to no more than one-half of the amount
established in Section 53A-1a-706(2), with payments beginning
on February 1.

(4) The parent of a special needs scholarship student
whose application is received on or before February 15 shall be
eligible for quarterly scholarship payments equal to no more
than one-fourth of the amount established in Section 53A-1a-
706(2), with payments beginning on April 15.

D. A special needs scholarship shall be effective for three
years subject to renewal under Section 53A-1a-704(6).

E. The parent shall, consistent with Section 53A-1a-
706(8), endorse the warrant received by the private school from
the USOE no more than 15 school days after the private school's
receipt of the warrant.

F. The parent shall notify the Board in writing within five
days if:

(1) the student does not continue in enrollment in an
eligible private school for any reason including parent/student
choice, suspension or expulsion of the student; or

(2) the student misses more than 10 consecutive days at
which point the Board may modify the payment to the private
school consistent with R277-419-11J.

G. The parent shall cooperate and respond within 10 days
to an enrollment cross-checking request from the Board.

H. The parent shall notify the Board in writing by July 1
in the second and third year to indicate the student's continued
enrollment.

R277-602-4.
Responsibilities.

A. The school district or charter school that receives the
student's scholarship application consistent with Section 53A-
1a-704(4) shall forward applications to the Board no more than
10 days following receipt of the application.

B. The school district or charter school that received the
student's scholarship application shall:

(1) receive applications from students/parents;

(2) verify enrollment of the student seeking a scholarship
in previous school year within a reasonable time following
contact by the Board,

(3) verify the existence of the student's IEP and level of
service to the USOE within a reasonable time;

(4) provide personnel to participate on an assessment team
to determine:

(a) if a student who was previously enrolled in a private
school that has previously served students with disabilities
would qualify for special education services if enrolled in a
public school and the appropriate level of special education
services which would be provided were the child enrolled in a
public school for purposes of determining the scholarship
amount consistent with Section 53A-1a-706(2);

(b) if a student previously receiving a special needs
scholarship is entitled to receive the scholarship during the
subsequent eligibility period.

C. Special needs scholarship students shall not be enrolled
in public or charter schools for dual enrollment or
extracurricular activities, consistent with the parents'/guardians'
assumption of full responsibility for students' services under
Section 53A-1a-704(5).

D. School districts and charter schools shall cooperate
with the Board in cross-checking special needs scholarship
student enrollment information, as requested by the Board.

E. School district and charter school notification to
students with IEPs:

(1) School districts and charter schools shall provide
written notice to parents or guardians of students who have an
IEP of the availability ofa scholarship to attend a private school
through the Special Needs Scholarship Program.

(2) The written notice shall consist of the following
statement: School districts and charter schools are required by
Utah law, 53A-1a-704(10), to inform parents of students with
IEPs enrolled in public schools, of the availability of a
scholarship to attend a private school through the Carson Smith
Scholarship Program.

(3) The written notice shall be provided no later than 30
days after the student initially qualifies for an IEP.

(4) The written notice shall be provided annually no later
than February 1 to all students who have IEPs.

(5) The written notice shall include the address of the
Internet website maintained by the Board that provides
prospective applicants and their parents with program
information and application forms for the Carson Smith
Scholarship Program.

(6) A school district, school within a school district, or
charter school that has an enrolled student who has an IEP shall
post the address of the Carson Smith Internet website
maintained by the Board on the school district's or school's
website, if the school district or school has one.

School District or Charter School

R277-602-5. State Board of Education Responsibilities.

A. The Board shall provide applications, containing
acknowledgments required under Section 53A-1a-704(5), for
parents seeking a special needs scholarship online, at the Board
offices, at school district or charter school offices, and at charter
schools no later than April 1 prior to the school year in which
admission is sought.

B. The Board shall provide a determination that a private
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school meets the eligibility requirements of Section 53A-1a-705
as soon as possible but no more than 30 days after the private
school submits an application and completed documentation of
eligibility. The Board may:

(1) provide reasonable timelines within the application for
satisfaction of private school requirements;

(2) issue letters of warning, require the school to take
corrective action within a time frame set by the Board, suspend
the school from the program consistent with Section 53A-1a-
708, or impose such other penalties as the Board determines
appropriate under the circumstances.

(3) establish appropriate consequences or penalties for
private schools that:

(a) fail to provide affidavits under Section 53A-1a-708;

(b) fail to administer assessments, fail to report
assessments to parents or fail to report assessments to
assessment team under Section 53a-1a-705(1)(f);

(c) fail to employ teachers with credentials required under
Section 53A-1a-705(g);

(d) fail to provide to parents relevant credentials of
teachers under Section 53A-1a-705(h);

(e) fail to require completed criminal background checks
under Section 53A-3-410(2) and take appropriate action
consistent with information received.

(4) initiate complaints and hold administrative hearings, as
appropriate, and consistent with R277-602.

C. The Board shall make a list of eligible private schools
updated annually and available no later than May 30 of each
year.

D. Information about approved scholarships and
availability and level of funding shall be provided to scholarship
applicant parents/guardians no later than July 30 of each year.

E. The Board shall mail scholarships directly to private
schools as soon as reasonably possible consistent with Section
53A-1a-706(8).

F. Beginning with the 2006-07 school year, the Board may
begin scholarship payments to eligible private schools no earlier
than July 1 but before payment dates established by Section
53A-1a-706(5)(a) if the parent/guardian negotiates a payment
date with the USOE, provides reasonable advance notice to the
USOE and assumes responsibility for transmission of the
payment from the USOE to the private school.

G. If an annual legislative appropriation is inadequate to
cover all scholarship applicants and documented levels of
service, the Board shall establish by rule a lottery system for
determining the scholarship recipients, with preference provided
for under Section 53A-1a-706(1)(c)(i).

H. The Board shall verify and cross-check with school
districts or charter school special needs scholarship student
enrollment information consistent with Section 53A-1a-706(7).

R277-602-6. Responsibilities of Private Schools that Receive
Special Needs Scholarships.

A. Private schools shall submit applications by May 1
prior to the school year in which it intends to enroll scholarship
students.

B. Applications and appropriate documentation from
private schools for eligibility to receive special needs
scholarship students shall be provided to the USOE on forms
designated by the USOE consistent with Section 53A-1a-705(3).

C. Private schools shall satisfy criminal background check
requirements for employees and volunteers consistent with
Section 53A-3-410.

D. Private schools that seek to enroll special needs
scholarship students shall, in concert with the parent seeking a
special needs scholarship for a student, initiate the assessment
team meetings required under Sections 53A-1a-704(3) and 53A-
1a-704(6).

(1) Meetings shall be scheduled at times and locations

mutually acceptable to private schools, applicant parents and
participating public school personnel.

(2) Designated private school and public school personnel
shall maintain documentation of the meetings and the decisions
made for the students.

(3) Documentation regarding required assessment team
meetings, including documentation of meetings for students
denied scholarships or services and students admitted into
private schools and their levels of service, shall be maintained
confidentially by the private and public schools, except the
information shall be provided to the USOE for purposes of
determining student scholarship eligibility, or for verification of
compliance upon request by the USOE.

E. Private schools receiving scholarship payments under
this rule shall provide complete student records in a timely
manner to other private schools or public schools requesting
student records if parents have transferred students under
Section 53A-1a-704(7).

F. Private schools shall notify the Board within five days
if:

(1) the student does not continue in enrollment in an
eligible private school for any reason including parent/student
choice, suspension or expulsion of the student; or

(2) the student misses more than 10 consecutive days of
school.

G. Private schools shall satisfy health and safety laws and
codes under Section 53A-1a-705(1)(d) including:

(1) the adoption of emergency preparedness response
plans that include training for school personnel and parent
notification for fire drills, natural disasters, and school safety
emergencies and

(2) compliance with R392-200, Design, Construction,
Operation, Sanitation, and Safety of Schools.

H. An approved eligible private school that changes
ownership shall submit a new application for eligibility to
receive Carson Smith scholarship payments from the Board; the
application shall demonstrate that the school continues to meet
the eligibility requirements of R277-602.

(1) The application for renewed eligibility shall be
received from the school within 60 calendar days of the change
of ownership.

(2) Ownership changes on the date that an agreement is
signed between previous owner and new owner.

(3) If the application is not received by the USOE within
the 60 days, the new owner/school is presumed ineligible to
receive continued Carson Smith scholarship payments from the
USOE and, at the discretion of the Board, the USOE may
reclaim any payments made to a school within the previous 60
days.

(4) If the application is not received by the USOE within
60 days after the change of ownership, the school is not an
eligible school and shall submit a new application for Carson
Smith eligibility consistent with the requirements and timelines
of R277-602.

R277-602-7. Special Needs Scholarship Appeals.

A. A parent or legal guardian of an eligible student or a
parent or legal guardian of a prospective eligible student may
appeal only the following actions under this rule:

(1) alleged USOE violations of Section 53A-1a-701
through 710 or R277-602; or

(2) alleged USOE violations of required timelines.

B. The Appeals Committee may not grant an appeal
contrary to the statutory provisions of Section 53A-1a-701
through 53A-1a-710.

C. An appeal shall be submitted in writing to the USOE
Special Needs Scholarship Coordinator at: Utah State Office of
Education, 250 East 500 South, P.O. Box 144200, Salt Lake
City, UT 84114-4200.
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(1) The appeal opportunity is expressly limited to an
appeal submitted in writing for USOE consideration. The
appeal opportunity does not include an investigation required
under or similar to an IDEA state complaint investigation.

(2) Appellants have no right to additional elements of due
process beyond the specific provisions of this rule.

(3) Nothing in the appeals process established under R277-
602 shall be construed to limit, replace or adversely affect
parental appeal rights available under IDEA.

D. Appeals shall be made within 15 days of written
notification of the final administrative decision.

E. Appeals shall be considered by the Appeals Committee
within 15 days of receipt of the written appeal.

F. The decision of the Appeals Committee shall be
transmitted to parents no more than ten days following
consideration by the Appeals Committee.

G. Appeals shall be finalized as expeditiously as possible
in the joint interest of schools and students involved.

H. The Appeals Committee's decision is the final
administrative action.

KEY: special needs students, scholarships
February 22, 2011 Art X Sec 3
Notice of Continuation September 24, 20183A-1a-706(5)(b)
53A-3-410(6)(i)(c)
53A-1a-707
53A-1-401(3)
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R309. Environmental Quality, Drinking Water.
R309-100. Administration: Drinking Water Program.
R309-100-1. Purpose.

The purpose of this rule is to set forth the water quality and
drinking water standards for public water systems.

R309-100-2 Authority.

R309-100-3 Definitions.

R309-100-4 General.

R309-100-5 Approval of Plans and Specifications for
Public Water System Projects.

R309-100-6 Feasibility Studies.

R309-100-7 Sanitary Survey and Evaluation of Existing
Facilities.

R309-100-8 Rating System.

R309-100-9 Orders and Emergency Actions.

R309-100-10 Variances.

R309-100-11 Exemptions.

R309-100-2. Authority.

This rule is promulgated by the Drinking Water Board as
authorized by Title 19, Environmental Quality Code, Chapter 4,
Safe Drinking Water Act, Subsection 104 of the Utah Code and
in accordance with 63G-3 of the same, known as the
Administrative Rulemaking Act.

R309-100-3. Definitions.
Definitions for certain terms used in this rule are given in
R309-110 but may be further clarified herein.

R309-100-4. General.

These rules shall apply to all public drinking water systems
within the State of Utah.

(1) A public drinking water system is a system, either
publicly or privately owned, providing water for human
consumption and other domestic uses, which:

(a) Has at least 15 service connections,

(i) Delivery of drinking water, such as by a single well, to
a portion of a platted subdivision or a portion of a contiguous
development, either of which is under the same ownership or
control, shall be considered a single public drinking water
system; and

(ii) A platted subdivision or other contiguous development
of 15 or more lots, under the same ownership or control, is
considered to have the corresponding number of connections as
there are lots; or

(b) Serves an average of at least 25 individuals daily at
least 60 days out of the year.

(1) A ratio of 3.13 persons per connection shall be used to
calculate the individuals served unless, at the time of operation,
more accurate information is available. The ratio is based on
the statewide average persons per residence in the 2000 census.

(i) Notwithstanding the threshold for the number of
service connections set forth in (a), a drinking water system
consisting of at least 8 service connections is considered to
serve 25 people, based on the ratio in (b)(i), and consequently
is classified as a public drinking water system, unless, at the
time of operation, more accurate data can be used.

(iii) The ratio in (b)(i) is only be used to determine
whether, prior to construction or modification, any particular
water system is considered to be a public water system.

(c) Any person or entity may request a review of the
designation of a public water system by submitting
documentation to the Executive Secretary showing that the
drinking water system, upon complete build out, falls below
both thresholds listed in (a) and (b) above. All decisions made
by the Executive Secretary may be appealed to the Drinking
Water Board.

(2) Submetered Properties.

(a) Submetered Properties means a billing process by

which a property owner (or association of property owners, in
the case of co-ops or condominiums) bills tenants based on
metered total water use; the property owner is then responsible
for payment of a water bill from a public water system.

(b) A property owner who installs submeters to track
usage of water by tenants on his or her property shall not be
subject to these rules solely as a result of taking the
administrative act of submetering and billing.

(c) Owners of submetered properties shall receive all their
water from a regulated public water system to qualify under the
terms of R309-105-5 for exemption from monitoring
requirements, except as to the selling of water.

(d) This is not intended to exempt systems where the
property in question has a large distribution system (piping in
excess of 500 feet in length and sized larger than the normal
service lateral based on a fixture unit analysis) serves a large
population or serves a mixed (commercial/residential)
population (e.g. many military installations/facilities or large
mobile home parks or P.U.D's) from regulation as a public
drinking water system as pertains to notifying the Division of
the persons indicated below in (5) or plan review of
modifications or changes to their systems (refer to R309-500).

(3) The term public drinking water system includes
collection, treatment, storage or distribution facilities under
control of the operator and used primarily in connection with
the system. Additionally, the term includes collection,
pretreatment or storage facilities used primarily in connection
with the system but not under such control (see 19-4-102 of the
Utah Code Annotated).

(4) Categories of Public Drinking Water Systems

Public drinking water systems are divided into three
categories, as follows:

(a) "Community water system" (CWS) means a public
drinking water system which serves at least 15 service
connections used by year-round residents or regularly serves at
least 25 year-round residents.

(b)  "Non-transient, non-community water system"
(NTNCWS) means a public water system that is not a
community water system and that regularly serves at least 25 of
the same nonresident persons over six months per year.
Examples of such systems are those serving the same
individuals (industrial workers, school children, church
members) by means of a separate system.

(c) "Transient non-community water system" (TNCWS)
means a non-community public water system that does not serve
25 of the same nonresident persons per day for more than six
months per year. Examples of such systems are those, RV park,
diner or convenience store where the permanent nonresident
staff number less than 25, but the number of people served
exceeds 25.

(d) The distinctions between "Community", "Non-
transient, non-community", and "Transient Non-community"
water systems are important with respect to monitoring and
water quality requirements.

(5) Responsibility

(a) All public drinking water systems must have a person
or organization designated as the owner of the system. The
name, address and phone number of this person or organization
shall be supplied, in writing, to the Board.

(b) The name of the person to be contacted on issues
concerning the operation and maintenance of the system shall
also be provided, in writing, to the Board.

R309-100-5. Approval of Plans and Specifications for Public
Water Supply Projects.

(1) The Executive Secretary must approve, in writing, all
engineering plans and specifications for public drinking water
projects prior to construction.

(2) Refer to R309-105-6 and/or R309-500-6 for further
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requirements.

(3) Operating Permits shall be obtained by the public water
system prior to placing any public drinking water facility into
operation as required in R309-500-9.

R309-100-6. Feasibility Reviews.

(1) Upon the request of the local health department, the
Department of Environmental Quality will conduct a review to
determine the "feasibility" of adequate water supply for any
proposed public water system (e.g. subdivisions, industrial
plants or commercial facilities). Information submitted to the
Department for consideration must be simultaneously submitted
to the local health department. This feasibility review is a
preliminary investigation of the proposed method of water
supply and is done in conjunction with a review of proposed
methods of wastewater disposal.

(2) Refer to the Department of Environmental Quality
publication "Review Criteria for Establishing the Feasibility of
Proposed Housing Subdivisions" available at the Division of
Drinking Water.

R309-100-7. Sanitary Survey, Evaluation, and Corrective
Action of Existing Facilities.

(1) The Executive Secretary, after considering information
gathered during sanitary surveys and facility evaluations, may
make determinations of regulatory significance including:
monitoring reductions or increases, treatment, variances and
exemptions.

(2) CONDUCTING SANITARY SURVEYS

(a) The Executive Secretary shall ensure a sanitary survey
is conducted at least every three years on all public water
systems. The Executive Secretary may reduce this frequency to
once every five years based on outstanding performance on
prior sanitary surveys.

(b) Sanitary surveys conducted by the following
individuals under the circumstances as listed, may be used by
the Executive Secretary for the above determinations:

(1) Division of Drinking Water personnel;

(ii) Utah Department of Environmental Quality District
Engineers;

(iii) local health officials;

(iv) Forest Service engineers;

(v) Utah Rural Water Association staff;

(vi) consulting engineers; and

(vii) other qualified individuals authorized in writing by
the Executive Secretary.

(3) Public water systems must provide the Executive
Secretary, at the Executive Secretary's request, any existing
information that will enable the State to conduct a sanitary
survey.

(4) For the purposes of this subpart, a "sanitary survey", as
conducted by the Executive Secretary, includes but is not
limited to, an onsite review of the water source(s) (identifying
sources of contamination by using results of source water
assessments or other relevant information where available),
facilities, equipment, operation, maintenance, and monitoring
compliance of a public water system to evaluate the adequacy
of the system, its sources and operations and the distribution of
safe drinking water.

(5) The sanitary survey must include an evaluation of the
applicable components listed in paragraphs (5)(a) through (h) of
this section:

(a) Source,

(b) Treatment,

(c) Distribution system,

(d) Finished water storage,

(e) Pumps, pump facilities, and controls,

(f) Monitoring, reporting, and data verification,

(g) System management and operation, and

(h) Operator compliance with State requirements.

(6) CONDITIONS ON CONDUCT OF SANITARY
SURVEYS

In order for the groups of individuals listed in R309-100-
7(2)(b) to conduct sanitary surveys acceptable for consideration
by the Executive Secretary, the following criteria must be met:

(a) Surveys of all systems involving complete treatment
plants must be performed by Division of Drinking Water staff
or others authorized in writing by the Executive Secretary;

(b) Local Health officials may conduct surveys of systems
within their respective jurisdictions;

(c) U.S. Forest Service (USFS) engineers may conduct
surveys of water systems if the system is owned and operated
by the USFS or USFS concessionaires;

(d) Utah Rural Water Association staff may conduct
surveys of water systems if the system's population is less than
10,000;

(e) Consulting Engineers under the direction of a
Registered Professional Engineer;

(f) Other qualified individuals who are authorized in
writing by the Executive Secretary may conduct surveys.

(7) SANITARY SURVEY REPORT CONTENT

The Executive Secretary will prescribe the form and
content of sanitary survey reports and be empowered to reject
all or part of unacceptable reports.

(8) ACCESS TO WATER FACILITIES

Department of Environmental Quality employees after
reasonable notice and presentation of credentials, may enter any
part of a public water system at reasonable times to inspect the
facilities and water quality records, conduct sanitary surveys,
take samples and otherwise evaluate compliance with Utah's
drinking water rules. All others who have been authorized by
the Executive Secretary to conduct sanitary surveys must have
the permission of the water system owner or designated
representative before a sanitary survey may be conducted.

(9) CORRECTIVE ACTION

Public water systems must comply with requirements
found in R309-215-16(3)(a)(iii), R309-215-16(3)(a)(iv), R309-
215-16(3)(a)(v), R309-215-16(3)(a)(vi), and R309-215-
16(3)(a)(vii).

(10) Refer to R309-100-8 and R309-105-6 for further
requirements.

R309-100-8. Rating System.

The Executive Secretary shall assign a rating to each
public water supply in order to provide a concise indication of
its condition and performance. The criteria to be used for
determining a water system's rating shall be as set forth in
R309-400.

R309-100-9. Orders and Emergency Actions.

(1) In situations in which a public water system fails to
meet the requirements of these rules, the Board or the Executive
Secretary may issue an order to a water supplier to take
appropriate protective or corrective measures.

(2) Failure to comply with these rules or with an order
issued by the Executive Secretary or the Board may result in the
imposition of penalties as provided in the Utah Safe Drinking
Water Act.

(3) The Executive Secretary may respond to emergency
situations involving public drinking water, including emergency
situations as described in R309-105-18, in a manner appropriate
to protect the public health. The Executive Secretary's response
may include the following:

(a) Issuing press releases to inform the public of any
confirmed or possible hazards in their drinking water.

(b) Ordering water suppliers to take appropriate measures
to protect public health, including issuance of orders pursuant
to 63G-4-502, if warranted.
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R309-100-10. Variances.

(1) Variances to the requirements of R309-200 of these
rules may be granted by the Board to water systems which,
because of characteristics of their raw water sources, cannot
meet the required maximum contaminant levels despite the
application of best technology and treatment techniques
available (taking costs into consideration).

(2) The variance will be granted only if doing so will not
result in an unreasonable risk to health.

(3) No variance from the maximum contaminant level for
total coliforms are permitted.

(4) No variance from the minimum filtration and
disinfection requirements of R309-525 and R309-530 will be
permitted for sources classified by the Executive Secretary as
directly influenced by surface water.

(6) Within one year of the date any variance is granted, the
Board shall prescribe a schedule by which the water system will
come into compliance with the maximum contaminant level in
question. The requirements of Section 1415 of the Federal Safe
Drinking Water Act, PL 104-182, are hereby incorporated by
reference. The Board shall provide notice and opportunity for
public hearing prior to granting any variance or determining the
compliance schedule. Procedures for giving notice and
opportunity for hearing will be as outlined in 40 CFR Section
142.44.

R309-100-11. Exemptions.

(1) The Board may grant an exemption from the
requirements of R309-200 or from any required treatment
technique if:

(a) Due to compelling factors (which may include
economic factors), the public water system is unable to comply
with contaminant level or treatment technique requirements, and

(b) The public water system was in operation on the
effective date of such contaminant level or treatment technique
requirement, and

(c) The granting of the exemption will not result in an
unreasonable risk to health.

(2) No exemptions from the maximum contaminant level
for total coliforms are permitted.

(3) No exemptions from the minimum disinfection
requirements of R309-200-5(7) will be permitted for sources
classified by the Executive Secretary as directly influenced by
surface water.

(4) Within one year of the granting of an exemption, the
Board shall prescribe a schedule by which the water system will
come into compliance with contaminant level or treatment
technique requirement. The requirements of Section 1416 of the
Federal Safe Drinking Water Act, PL 104-182, are hereby
incorporated by reference.

(5) The Board shall provide notice and opportunity for an
exemption hearing as provided in 40 CFR Section 142.54.

KEY: drinking water, environmental protection,
administrative procedures
February 3, 2011 19-4-104

Notice of Continuation March 22, 2010 63G-4-202
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R309. Environmental Quality, Drinking Water.
R309-215. Monitoring and Water Quality: Treatment Plant
Monitoring Requirements.

R309-215-1. Purpose.

The purpose of this rule is to outline the monitoring and
reporting requirements for public water systems which treat
water prior to providing it for human consumption.

R309-215-2 Authority.

R309-215-3 Definitions.

R309-215-4 General.

R309-215-5 Monitoring Requirements for Groundwater
Disinfection.

R309-215-6 Monitoring Requirements for Miscellaneous
Treatment Plants.

R309-215-7 Surface Water Treatment Plant Evaluations.

R309-215-8 Surface Water Treatment Plant Monitoring
and Reporting.

R309-215-9 Turbidity Monitoring and Reporting.

R309-215-10 Residual Disinfectant Monitoring.

R309-215-11 Waterborne Disease Outbreak.

R309-215-12 Monitoring Requirements for Disinfection
Byproducts Precursors (DBPP).

R309-215-13  Treatment Techniques for control of
Disinfection Byproducts Precursors (DBPP).

R309-215-14 Disinfection Profiling and Benchmarking.

R309-215-15 Enhanced Treatment for Cryptosporidium
(Federal Subpart W).

R309-215-16 Groundwater Rule.

R309-215-2. Authority.

This rule is promulgated by the Drinking Water Board as
authorized by Title 19, Environmental Quality Code, Chapter 4,
Safe Drinking Water Act, Subsection 104 of the Utah Code and
in accordance with 63G-3 of the same, known as the
Administrative Rulemaking Act.

R309-215-3. Definitions.
Definitions for certain terms used in this rule are given in
R309-110 but may be further clarified herein.

R309-215-4. General.

(1) All public water systems are required to monitor their
water to determine if they comply with the requirements for
water quality stated in R309-200. In exceptional circumstances
the Executive Secretary may modify the monitoring
requirements given herein as is deemed appropriate.

(2) The Executive Secretary may determine compliance or
initiate compliance actions based upon analytical results and
other information compiled by authorized representatives.

(3) If the water fails to meet minimum standards, then
certain public notification procedures shall be carried out, as
outlined in R309-220. Water suppliers shall also keep analytical
records in their possession, for a required length of time, as
outlined in R309-105-17.

(4) All samples shall be taken at representative sites as
specified herein for each contaminant or group of contaminants.

(5) For the purpose of determining compliance, samples
may only be considered if they have been analyzed by the State
of Utah primacy laboratory or a laboratory certified by the Utah
State Health Laboratory.

(6) Measurements for pH, temperature, turbidity and
disinfectant residual may, under the direction of the direct
responsible operator, be performed by any water supplier or
their representative.

(7) All samples shall be marked either: routine, repeat,
check or investigative before submission of such samples to a
certified laboratory. Routine, repeat, and check samples shall
be considered compliance purpose samples.

(8) All sample results can be sent to the Division of

Drinking Water either electronically or in hard copy form.

(9) Unless otherwise required by the Board, the effective
dates on which required monitoring shall be initiated are
identical to the dates published in 40 CFR 141 on July 1, 2001
by the Office of the Federal Register

(10) Exemptions from monitoring requirements shall only
be granted in accordance with R309-105-5.

R309-215-5. Monitoring Requirements for Groundwater
Disinfection.

(1) General: Continuous disinfection is recommended for
all drinking water sources. Continuous disinfection shall be
required of all groundwater sources which do not consistently
meet standards of bacteriologic quality. Once required by the
Executive Secretary continuous disinfection shall not be
interrupted nor terminated unless so authorized, in writing, by
the Executive Secretary.

(2) Disinfection Reporting: For each disinfection treatment
facility, plant management shall report information to the
Division as specified in R309-105-16(2)(c).

(3) A water system shall report a malfunction of any
facility or equipment such that a detectable residual cannot be
maintained throughout the distribution system. The system shall
notify the Division as soon as possible, but no later than by the
end of the next business day. The system also shall notify the
Division by the end of the next business day whether or not the
residual was restored to at least 0.2 mg/L within four hours.

R309-215-6. Monitoring Requirements for Miscellaneous
Treatment Plants.

(1) Treatment of the drinking water may be required for
other than inactivation of microbial contaminants or
removal/inactivation of pathogens and viruses. Miscellaneous
treatment methods are outlined in R309-535.

(2) The Executive Secretary may require additional
monitoring as necessary to evaluate the treatment process and
to ensure the quality of the water. The specific analytes,
frequency of monitoring, the reporting frequency and the
sampling location for which monitoring may be required shall
be determined by the following:

(a) the contaminant of concern for which the treatment
process has been installed;

(b) the process control samples required to operate
treatment process being used; and

(c) alternative surrogate sampling when it is either quicker
or less expensive and still provides the necessary information;

(3) For point-of-use or point-of-entry technology the
location of sampling may be at each treatment unit spread out
over time.

(4) If monitoring is required, the Executive Secretary shall
provide the report forms and the water system shall report the
data as required by R309-105-16(3). Alternate forms may be
used as long as prior approval from the Executive Secretary is
obtained.

R309-215-7. Surface Water Treatment Evaluations.

(1) General: Surface water sources or groundwater sources
under direct influence of surface water shall be disinfected
during the course of required surface water treatment.
Disinfection shall not be considered a substitute for inadequate
collection facilities. All public water systems which use a
treatment technique to treat water obtained in whole or in part
from surface water sources or ground water sources under the
direct influence of surface water shall monitor the plant's
operation and report the results to the Division as indicated in
R309-215-7 through R309-215-14. Individual plants will be
evaluated in accordance with the criteria outlined in paragraph
(2) below. Based on information submitted and/or plant
inspections, the plant will receive credit for treatment
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techniques other than disinfection that remove pathogens,
specifically Giardia lamblia and viruses. This credit (log
removal) will reduce the required disinfectant "CT" value which
the plant shall maintain to assure compliance with R309-200-
5(T)(@)(0).

(2) Criteria for Individual Treatment Plant Evaluation:
New and existing water treatment plants shall meet specified
monitoring and performance criteria in order to ensure that
filtration and disinfection are satisfactorily practiced. The
monitoring requirements and performance criteria for turbidity
and disinfection listed above provide the minimum for the
Division to evaluate the plant's efficiency in removing and/or
inactivating 99.9 percent (3-log) of Giardia lamblia cysts and
99.99 percent (4-log) of viruses as required by R309-505-6(2)(a)
and (b).

(3) The Division, upon evaluation of individual raw water
sources, surface water or ground water under the direct
influence of surface water, may require greater than the 3-log,
4-log removal/inactivation of Giardia and viruses respectfully.
If a raw water source exhibits an estimated concentration of 1 to
10 Giardia cysts per 100 liters, 4 and 5-log removal/inactivation
may be required. Ifthe raw water exhibits a concentration of 10
to 100 cysts per 100 liters, 5 and 6-log removal/inactivation may
be required.

If a plant decides to recycle any spent filter backwash
water, thickener supernatant, or liquids from dewatering
processes the Division shall be notified in writing by December
8, 2003 or prior to recycling such waters. Such notification
shall include, at a minimum:

(a) A plant schematic showing the origin of all flows
which are recycled (including, but not limited to, spent filter
backwash water, thickener supernatant, and any liquids from
dewatering processes), the hydraulic conveyance used to
transport them, and the location where they are reintroduced
back into the treatment plant.

(b) Typical recycle flow in gallons per minute (gpm), the
highest observed plant flow experienced in the previous year
(gpm), design flow for the treatment plant (gpm), and Division
approved operating capacity for the plant where the Division has
made such determinations.

(c) Treatment technique (TT) requirement. Any system
that recycles spent filter backwash water, thickener supernatant,
or liquids from dewatering processes shall return these flows
through the processes of a system's existing conventional or
direct filtration system as defined in R309-525 or R309-530 or
at an alternate location approved by the Division by or after
June 8, 2004. If capital improvements are required to modify
the recycle location to meet this requirement, all capital
improvements must be completed no later than June 8, 2006.

(4) The Division, upon individual plant evaluation, may
assign the treatment techniques (coagulation, flocculation,
sedimentation and filtration) credit toward removal of Giardia
cysts and viruses. The greater the number of barriers in the
treatment process, the greater the reduction of pathogens,
therefore lessor credit will be given to processes such as direct
filtration which eliminate one or more conventional barriers.
Plants may monitor turbidity at multiple points in the treatment
process as evidence of the performance of an individual
treatment technique.

(5) The nominal credit that will be assigned certain
conventional processes are outlined in Table 215-1:

TABLE 215-1
CONVENTIONAL PROCESS CREDIT

Log Reduction Credit

Process Giardia Viruses
Conventional Complete

Treatment 2.5 2.0
Direct Filtration 2.0 1.0

Slow Sand Filtration

2
Diatomaceous Earth Filters 1

2.0 .0
2.0 .0

(6) Upon evaluation of information provided by individual
plants or obtained during inspections by Division staff, the
Division may increase or decrease the nominal credit assigned
individual plants based on that evaluation.

(a) Items which would augment the treatment process and
thereby warrant increased credit are:

(1) facilities or means to moderate extreme fluctuations in
raw water characteristics;

(ii) sufficient on-site laboratory facilities regularly used to
alert operators to changes in raw water quality;

(iii) use of pilot stream facilities which duplicate treatment
conditions but allow operators to know results of adjustments
much sooner than if only monitoring plant effluent;

(iv) use of additional monitoring methods such as particle
size and distribution analysis to achieve greater efficiency in
particulate removal;

(v) regular program for preventive maintenance, records
of such, and general good housekeeping; or

(vi) adequate staff of well trained and certified plant
operators.

(b) Items which would be considered a detriment to the
treatment process and thereby warrant decreased credit are:

(i) inadequate staff of trained and certified operators;

(i1) lack of regular maintenance and poor housekeeping;
or

(iii) insufficient on-site laboratory facilities.

R309-215-8. Surface Water Treatment Plant Monitoring
and Reporting.

Treatment plant management shall report the following to
the Division within ten days after the end of each month that the
system serves water to the public, except as otherwise noted:

(1) For each day;

(a) if the plant treats water from multiple sources, the
sources being utilized (including recycled backwash water) and
the ratio for each if blending occurs.

(b) the total volume of water treated by the plant,

(c) the turbidity of the raw water entering the plant,

(d) the pH of the effluent water, measured at or near the
monitoring point for disinfectant residual,

(e) the temperature of the effluent water, measured at or
near the monitoring point for disinfectant residual,

(f) the type and amount of chemicals used in the treatment
process (clearly indicating the weight and active percent of
chemical if dry feeders are used, or the percent solution and
volume fed if liquid feeders are used),

(g) the high and low temperature and weather conditions
(local forecast information may be used, but any precipitation
in the watershed should be further described as light, moderate,
heavy, or extremely heavy), and

(h) the results of any "jar tests" conducted that day

(2) For each filter, each day;

(a) the rate of water applied to each (gpm/sq.ft.),

(b) the head loss across each (feet of water or psi),

(c) length of backwash (if conducted; in minutes), and

(d) hours of operation since last backwashed.

(3) Annually; certify in writing as required by R309-105-
14(1) that when a product containing acrylamide and/or
epichlorohydrin is used, the combination of the amount of
residual monomer in the polymer and the dosage rate does not
exceed the levels specified as follows:

(a) Acrylamide: 0.05%, when dosed at 1 part per million,
and

(b) Epichlorohydrin: 0.01%, when dosed at 20 parts per
million.

Certification may rely on manufacturers data.

(4) Additional record-keeping for plants that recycle.
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The system must collect and retain on file recycle flow
information for review and evaluation by the Division beginning
June 8, 2004 or upon approval for recycling. As a minimum the
following shall be maintained:

(a) Copy of the recycle notification and information
submitted to the Division under R309-215-7(3).

(b) List of all recycle flows and the frequency with which
they are returned.

(c) Average and maximum backwash flow rates through
the filters and the average and maximum duration of the filter
backwash process in minutes.

(d) Typical filter run length and a written summary of how
filter run length is determined.

(e) The type of treatment provided for the recycle flow.

(f) Data on the physical dimensions of the equalization
and/or treatment units, typical and maximum hydraulic loading
rates, type of treatment chemicals used, average dose, frequency
ofuse and frequency at which solids are removed, if applicable.

R309-215-9. Turbidity Monitoring and Reporting.

Public water systems utilizing surface water and ground
water under the direct influence of surface water shall monitor
for turbidity in accordance with this section. Small surface
water systems serving a population less than 10,000 shall
monitor in accordance with subsections (1), (2), (3), (5) and (6).
Large surface water systems serving 10,000 or more population
shall monitor in accordance with subsections (1), (2), (3), (4)
and (6).

(1) Routine Monitoring Requirements for Treatment
Facilities utilizing surface water sources or ground water
sources under the direct influence of surface water.

(a) All public water systems which use a treatment
technique to treat water obtained in whole or in part from
surface water sources or ground water sources under the direct
influence of surface water shall monitor for turbidity at the
treatment plant's clearwell outlet. This monitoring shall be
independent of the individual filter monitoring required by
R309-525-15(4)(b)(vi) and R309-525-15(4)(c)(vii). Where the
plant facility does not have an internal clearwell, the turbidity
shall be monitored at the inlet to a finished water reservoir
external to the plant provided such reservoir receives only water
from the treatment plant and, furthermore, is located before any
point of consumer connection to the water system. If such
external reservoir does not exist, turbidity shall then be
monitored at a location immediately downstream of the
treatment plant filters.

(b) All treatment plants, with the exception of those
utilizing slow sand filtration and other conditions indicated in
section (c) below, shall be equipped with continuous turbidity
monitoring and recording equipment for which the direct
responsible charge operator will validate the continuous
measurements for accuracy in accordance with paragraph (d)
below. These plants shall continuously record the finished
water turbidity of the combined filter effluent as well as each
individual filter. All systems shall be equipped to continuously
monitor the turbidity at each filter unless the treatment plant is
only equipped with two filters and the turbidity is measured at
the combined filter effluent (CFE). If there is a failure in
continuous monitoring equipment the system shall conduct grab
sampling every 4 hours in lieu of continuous monitoring, but for
no more than five working days following the failure of
equipment. Systems serving less than 10,000 population shall
have no more than 14 days to conduct grab samples in lieu of
continuous monitoring in order to correct any failing equipment.
All surface water systems shall monitor the turbidity results of
individual filters at a frequency no greater than every 15
minutes.

(c) Turbidity measurements, as outlined below, shall be
reported to the Division within ten days after the end of each

month that the system serves water to the public. Systems are
required to mark and interpret turbidity values from the
recorded charts at the end of each four-hour interval of
operation (or some shorter regular time interval) to determine
compliance with the turbidity performance criterion. For
systems using slow sand filtration the Executive Secretary may
reduce the sampling frequency to as little as once per day if the
Executive Secretary determines that less frequent monitoring is
sufficient to indicate effective filtration performance. For
systems serving 500 or fewer persons, the Executive Secretary
may reduce the turbidity sampling frequency to as little as once
per day, regardless of the type of filtration treatment used, if the
Executive Secretary determines that less frequent monitoring is
sufficient to indicate effective filtration performance.

The following shall be reported and the required
percentage achieved for compliance:

(i) The total number of interpreted filtered water turbidity
measurements taken during the month;

(ii) The number and percentage of interpreted filtered
water turbidity measurements taken during the month which are
less than or equal to the turbidity limits specified in R309-200-
5(5)(a)(ii) (or increased limit approved by the Executive
Secretary). The percentage of measurements which are less
than or equal to the turbidity limit shall be 95 percent or greater
for compliance; and

(iii) The date and value of any turbidity measurements
taken during the month which exceed S NTU. The system shall
inform the Division as soon as practical, but no later than 24
hours after the exceedance is known, in accordance with R309-
220-6(2)(c) if any turbidity measurements exceed 5 NTU.

(d) The analytical method which shall be followed in
making the required determinations shall be Nephelometric
Method - Nephelometric Turbidity Unit as set forth in the latest
edition of Standard Methods for Examination of Water and
Wastewater, 1985, American Public Health Association et al.,
(Method 214A, pp. 134-136 in the 16th edition). Continuous
turbidity monitoring equipment shall be checked for accuracy
and recalibrated using methods outlined in the above standard
at a minimum frequency of monthly. The direct responsible
charge operator will note on the turbidity report form when
these recalibrations are conducted. For systems that practice
lime softening, the representative combined filter effluent
turbidity sample may be acidified prior to analysis with prior
approval by the Executive Secretary as to the protocol.

(2) Procedures if a Filtered Water Turbidity Limit is
Exceeded

(a) Resampling -

If an analysis indicates that the turbidity limit has been
exceeded, the sampling and measurement shall be confirmed by
resampling as soon as practicable and preferably within one
hour.

(b) If the result of resampling confirms that the turbidity
limit has been exceeded, the system shall collect and have
analyzed at least one bacteriologic sample near the first service
connection from the source as specified in R309-210-5(1)(f).
The system shall collect this bacteriologic sample within 24
hours of the turbidity exceedance. Sample results from this
monitoring shall be included in determining bacteriologic
compliance for that month.

(c) Initial Notification of the Executive Secretary -

If the repeat sample confirms that the turbidity limit has
been exceeded, the supplier shall report this fact to the
Executive Secretary as soon as practical, but no later than 24
hours after the exceedance is known in accordance with the
public notification requirements under R309-220-6(2)(c). This
reporting is in addition to reporting the incident on any monthly
reports.

(3) For the purpose of individual plant evaluation and
establishment of pathogen removal credit for the purpose of
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lowering the required "CT" value assigned a plant, plant
management may do additional turbidity monitoring at other
points to satisfy criteria in R309-215-7(2).

(4) Additional reporting and recordkeeping requirements
for large surface water systems (serving greater than 10,000
population) reporting and recordkeeping requirements.

In addition to the reporting and recordkeeping requirements
sub-sections (1), (2) and (3) above, a large surface water system
that provides conventional filtration treatment or direct filtration
shall report monthly to the Division the information specified in
paragraphs (a) and (b) of this section. In addition to the
reporting and recordkeeping requirements above, a public water
system subject to the requirements of this subpart that provides
filtration approved under R309-530-8 or R309-530-9 shall
report monthly to the Division the information specified in
paragraphs (a) of this section. The reporting in paragraph (a) of
this section is in lieu of the reporting specified above.

(a) Turbidity measurements, as required in R309-200-
5(5)(a), shall be reported within 10 days after the end of each
month the system serves water to the public. Information that
shall be reported includes:

(i) The total number of filtered water turbidity
measurements taken during the month.

(ii) The number and percentage of filtered water turbidity
measurements taken during the month which are less than or
equal to 0.3 NTU or those levels established under R309-200-
5(5)(a)(ii).

(iii) The date and value of any turbidity measurements
taken during the month which exceed 1 NTU for systems using
conventional filtration treatment or direct filtration, or which
exceed the maximum level set by the Executive Secretary under
R309-530-8 or R309-530-9.

(b) Systems shall maintain the results of individual filter
monitoring taken under R309-215-9(1)(b) for at least three
years. Systems shall record the results of individual filter
monitoring every 15 minutes. Systems shall report that they
have conducted individual filter turbidity monitoring within 10
days after the end of each month the system serves water to the
public.  Systems shall report individual filter turbidity
measurement results within 10 days after the end of each month
the system serves water to the public only if measurements
demonstrate one or more of the conditions in paragraphs (b)(i)
through (iv) of this section. Systems that use lime softening
may apply to the Executive Secretary for alternative exceedance
levels for the levels specified in paragraphs (b)(i) through (iv)
of this section if they can demonstrate that higher turbidity
levels in individual filters are due to lime carryover only and not
due to degraded filter performance.

(i) For any individual filter that has a measured turbidity
level of greater than 1.0 NTU in two consecutive measurements
taken 15 minutes apart, the system shall report the filter number,
the turbidity measurement, and the date(s) on which the
exceedance occurred. In addition, the system shall either
produce a filter profile for the filter within 7 days of the
exceedance (if the system is not able to identify an obvious
reason for the abnormal filter performance) and report that the
profile has been produced or report the obvious reason for the
exceedance.

(i) For any individual filter that has a measured turbidity
level of greater than 0.5 NTU in two consecutive measurements
taken 15 minutes apart at the end of the first four hours of
continuous filter operation after the filter has been backwashed
or otherwise taken offline, the system shall report the filter
number, the turbidity, and the date(s) on which the exceedance
occurred. In addition, the system shall either produce a filter
profile for the filter within 7 days of the exceedance (if the
system is not able to identify an obvious reason for the abnormal
filter performance) and report that the profile has been produced
or report the obvious reason for the exceedance.

(iii) For any individual filter that has a measured turbidity
level of greater than 1.0 NTU in two consecutive measurements
taken 15 minutes apart at any time in each of three consecutive
months, the system shall report the filter number, the turbidity
measurement, and the date(s) on which the exceedance
occurred. In addition, the system shall conduct a self-
assessment of the filter within 14 days of the exceedance and
report that the self-assessment was conducted. The self
assessment shall consist of at least the following components:
assessment of filter performance; development of a filter
profile; identification and prioritization of factors limiting filter
performance; assessment of the applicability of corrections; and
preparation of a filter self-assessment report.

(iv) For any individual filter that has a measured turbidity
level of greater than 2.0 NTU in two consecutive measurements
taken 15 minutes apart at any time in each of two consecutive
months, the system shall report the filter number, the turbidity
measurement, and the date(s) on which the exceedance
occurred. In addition, the system shall arrange for and conduct
a comprehensive performance evaluation by the Division or a
third party approved by the Executive Secretary no later than 30
days following the exceedance and have the evaluation
completed and submitted to the Division no later than 90 days
following the exceedance.

(5) Additional reporting and recordkeeping requirements
for surface water systems serving less than 10,000 population.

In addition to the reporting and recordkeeping
requirements sub-sections (1), (2) and (3) above, a surface water
system that provides conventional filtration treatment or direct
filtration shall report monthly to the Division the information
specified in paragraphs (a) and (b) of this section. In addition
to the reporting and recordkeeping requirements above, a public
water system subject to the requirements of this subpart that
provides filtration approved under R309-530-8 or R309-530-9
shall report monthly to the Division the information specified in
paragraphs (a) of this section. The reporting in paragraph (a) of
this section is in lieu of the reporting specified above.

(a) Turbidity measurements, as required in R309-200-
5(5)(a), shall be reported within 10 days after the end of each
month the system serves water to the public. Information that
shall be reported includes:

(i) The total number of filtered water turbidity
measurements taken during the month.

(i) The number and percentage of filtered water turbidity
measurements taken during the month which are less than or
equal to 0.3 NTU or those levels established under R309-200-
5(5)(a)(i).

(iii) The date and value of any turbidity measurements
taken during the month which exceed 1 NTU for systems using
conventional filtration treatment or direct filtration, or which
exceed the maximum level set by the Executive Secretary under
R309-530-8 or R309-530-9.

(b) Systems shall maintain the results of individual filter
monitoring taken under R309-215-9(1)(b) for at least three
years. Systems shall record the results of individual filter
monitoring every 15 minutes. Systems shall report that they
have conducted individual filter turbidity monitoring within 10
days after the end of each month the system serves water to the
public. ~ Systems shall report individual filter turbidity
measurement results within 10 days after the end of each month
the system serves water to the public only if measurements
demonstrate one or more of the conditions in paragraphs (b)(i)
through (iv) of this section. Systems that use lime softening
may apply to the Executive Secretary for alternative exceedance
levels for the levels specified in paragraphs (b)(i) through (iv)
of this section if they can demonstrate that higher turbidity
levels in individual filters are due to lime carryover only and not
due to degraded filter performance.

(i) For any individual filter (or CFE for systems with 2



UAC (As of March 1, 2011)

Printed: March 9, 2011

Page 90

filters that monitor CFE in lieu of individual filters) that has a
measured turbidity level of greater than 1.0 NTU in two
consecutive measurements taken 15 minutes apart, the system
shall report the filter number(s), the corresponding date(s), the
turbidity values which exceeded 1.0 NTU, and the cause (if
known) for the exceedance(s), to the Executive Secretary by the
10th of the following month.

(i) If a system was required to report to the Executive
Secretary for three months in a row and turbidity exceeded 1.0
NTU in two consecutive recordings taken 15 minutes apart at
the same filter (or CFE for systems with 2 filters that monitor
CFE in lieu of individual filters), the system shall conduct a
self-assessment of the filter within 14 days of the day the filter
exceeded 1.0 NTU in two consecutive measurements for the
third straight month unless a CPE as specified in paragraph (iii)
of this section was required. Systems with 2 filters that monitor
CFE in lieu of individual filters must conduct a self assessment
on both filters. The self-assessment must consist of at least the
following components: assessment of filter performance;
development of a filter profile; identification and prioritization
of factors limiting filter performance; assessment of the
applicability of corrections; and preparation of a filter self-
assessment report. Ifa self-assessment is required, the date that
it was triggered and the date that it was completed.

(iii) If a system was required to report to the Executive
Secretary for two months in a row and turbidity exceeded 2.0
NTU in two consecutive measurements taken 15 minutes apart
at the same filter (or CFE for systems with 2 filters that monitor
CFE in lieu of individual filters), the system shall arrange to
have a comprehensive performance evaluation (CPE) conducted
by the Division or a third party approved by the Executive
Secretary no later than 60 days following the day the filter
exceeded 2.0 NTU in two consecutive measurements for the
second straight month. If a CPE is required, the system must
report a CPE required and the date it was triggered. If a CPE
has been completed by the Division or a third party approved by
the Executive Secretary within the 12 prior months or the
system and Division are jointly participating in an ongoing
Comprehensive Technical Assistance (CTA) project at the
system, a new CPE is not required. If conducted, a CPE must
be completed and submitted to the Division no later than 120
days following the day the filter exceeded 2.0 NTU in two
consecutive measurements for the second straight month.

(6) Additional reporting requirements.

(a) If at any time the turbidity exceeds 1 NTU in
representative samples of filtered water in a system using
conventional filtration treatment or direct filtration, the system
shall inform the Division as soon as possible, but no later than
the end of the next business day.

(b) If at any time the turbidity in representative samples of
filtered water exceeds the maximum level set by the Executive
Secretary under R309-530-8 or R309-530-9 for filtration
technologies other than conventional filtration treatment, direct
filtration, slow sand filtration, or diatomaceous earth filtration,
the system shall inform the Division as soon as possible, but no
later than the end of the next business day.

R309-215-10. Residual Disinfectant.

Treatment plant management shall continuously monitor
disinfectant residuals and report the following to the Division
within ten days after the end of each month that the system
serves water to the public, except as otherwise noted:

(1) For each day, the lowest measurement of residual
disinfectant concentration in mg/L in water entering the
distribution system, except that if there is a failure in the
continuous monitoring equipment, grab sampling every 4 hours
may be conducted in lieu of continuous monitoring, but for no
more than 5 working days following the failure of the
equipment. Systems serving 3,300 or fewer persons may take

grab samples in lieu of providing continuous monitoring on an
ongoing basis at the frequencies listed in Table 215.2 below:

TABLE 215-2
RESIDUAL GRAB SAMPLE FREQUENCY

System size by population Samples/day

Less than 500 1
501 to 1,000 2
1,001 to 2,500 3
2,501 to 3,300 4

Note: The day's samples cannot be taken at the same time.
The sampling intervals are subject to Executive Secretary's review
and approval.

(2) The date and duration of each period when the residual
disinfectant concentration in water entering the distribution
system fell below 0.2 mg/L and when the Division was notified
of the occurrence. The system shall notify the Division as soon
as possible, but no later than by the end of the next business
day. The system also shall notify the Division by the end of the
next business day whether or not the residual was restored to at
least 0.2 mg/L within four hours.

(3) The following information on the samples taken in the
distribution system in conjunction with total coliform
monitoring pursuant to R309-210-5:

(a) number of instances where the residual disinfectant
concentration is measured,;

(b) number of instances where the residual disinfectant
concentration is not measured but heterotrophic bacteria plate
count (HPC) is measured;

(c) number of instances where the residual disinfectant
concentration is measured but not detected and no HPC is
measured,

(d) number of instances where no residual disinfectant
concentration is detected and where HPC is greater than 500/ml;

(e) number of instances where the residual disinfectant
concentration is not measured and HPC is greater than 500/ml;

(f) for the current and previous month the system serves
water to the public, the value of "V" in the formula, V =
((ct+d+e)/(atb)) x 100, where a = the value in sub-section (a)
above, b = the value in sub-section (b) above, ¢ = the value in
sub-section (c) above, d = the value in sub-section (d) above,
and e = the value in sub-section (¢) above.

R309-215-11. Waterborne Disease Outbreak.

Each public water system, upon discovering that a
waterborne disease outbreak as defined in R309-110 potentially
attributable to their water system has occurred, shall report that
occurrence to the Division as soon as possible, but no later than
by the end of the next business day.

R309-215-12. Monitoring Requirements for Disinfection
Byproducts Precursors (DBPP).

(1) Routine monitoring. Surface water systems which use
conventional filtration treatment (as defined in R309-110) shall
monitor each treatment plant for TOC no later than the point of
combined filter effluent turbidity monitoring and representative
of the treated water. All systems required to monitor under this
paragraph (1) shall also monitor for TOC in the source water
prior to any treatment at the same time as monitoring for TOC
in the treated water. These samples (source water and treated
water) are referred to as paired samples. At the same time as
the source water sample is taken, all systems shall monitor for
alkalinity in the source water prior to any treatment. Systems
shall take one paired sample and one source water alkalinity
sample per month per plant at a time representative of normal
operating conditions and influent water quality.

(2) Reduced monitoring. Surface water systems with an
average treated water TOC of less than 2.0 mg/L for two
consecutive years, or less than 1.0 mg/L for one year, may



UAC (As of March 1, 2011)

Printed: March 9, 2011

Page 91

reduce monitoring for both TOC and alkalinity to one paired
sample and one source water alkalinity sample per plant per
quarter. The system shall revert to routine monitoring in the
month following the quarter when the annual average treated
water TOC is greater than or equal to 2.0 mg/L.

(3) Compliance shall be determined as specified by R309-
215-13(3). Systems may begin monitoring to determine
whether Step 1 TOC removals can be met 12 months prior to the
compliance date for the system. This monitoring is not required
and failure to monitor during this period is not a violation.
However, any system that does not monitor during this period,
and then determines in the first 12 months after the compliance
date that it is not able to meet the Step 1 requirements in R309-
215-13(2)(b) and shall therefore apply for alternate minimum
TOC removal (Step 2) requirements, is not eligible for
retroactive approval of alternate minimum TOC removal (Step
2) requirements as allowed pursuant to R309-215-13(2)(c) and
is in violation. Systems may apply for alternate minimum TOC
removal (Step 2) requirements any time after the compliance
date. For systems required to meet Step 1 TOC removals, if the
value calculated under R309-215-13(3)(a)(iv) is less than 1.00,
the system is in violation of the treatment technique
requirements and shall notify the public pursuant to R309-220,
in addition to reporting to the Executive Secretary pursuant to
R309-105-16.

R309-215-13.  Treatment Technique for Control of
Disinfection Byproduct Precursors (DBPP).

(1) Applicability.

(a) Surface water systems using conventional filtration
treatment (as defined in R309-110) shall operate with enhanced
coagulation or enhanced softening to achieve the TOC percent
removal levels specified in paragraph (2) of this section unless
the system meets at least one of the alternative compliance
criteria listed in paragraph (1)(b) or (1)(c) of this section.

(b)  Alternative compliance criteria for enhanced
coagulation and enhanced softening systems. Surface Water
Systems using conventional filtration treatment may use the
alternative compliance criteria in paragraphs (1)(b)(i) through
(vi) of this section to comply with this section in lieu of
complying with paragraph (2) of this section. Systems shall still
comply with monitoring requirements in R309-215-12.

(i) The system's source water TOC level, measured
according to R309-200-4(3), is less than 2.0 mg/L, calculated
quarterly as a running annual average.

(ii) The system's treated water TOC level, measured
according to R309-200-4(3), is less than 2.0 mg/L, calculated
quarterly as a running annual average

(iii) The system's source water TOC level, measured
according to R309-200-4(3), is less than 4.0 mg/L, calculated
quarterly as a running annual average; the source water
alkalinity, measured according to R309-200-4(3), is greater than
60 mg/L (as CaCQ,), calculated quarterly as a running annual
average; and either the TTHM and HAAS running annual
averages are no greater than 0.040 mg/L and 0.030 mg/L,
respectively; or prior to the effective date for compliance in
R309-210-8(1)(a), the system has made a clear and irrevocable
financial commitment not later than the effective date for
compliance in R309-210-8(1)(a) to use of technologies that will
limit the levels of TTHMs and HAAS to no more than 0.040
mg/L and 0.030 mg/L, respectively. Systems shall submit
evidence of a clear and irrevocable financial commitment, in
addition to a schedule containing milestones and periodic
progress reports for installation and operation of appropriate
technologies, to the Executive Secretary for approval not later
than the effective date for compliance in R309-210-8(1)(a).
These technologies shall be installed and operating not later than
June 30, 2005. Failure to install and operate these technologies
by the date in the approved schedule will constitute a violation

of National Primary Drinking Water Regulations.

(iv) The TTHM and HAAS running annual averages are
no greater than 0.040 mg/L and 0.030 mg/L, respectively, and
the system uses only chlorine for primary disinfection and
maintenance of a residual in the distribution system.

(v) The system's source water SUVA, prior to any
treatment and measured monthly according to R309-200-4(3),
is less than or equal to 2.0 L/mg-m, calculated quarterly as a
running annual average.

(vi) The system's finished water SUVA, measured
monthly according to R309-200-4(3), is less than or equal to 2.0
L/mg-m, calculated quarterly as a running annual average.

(c) Additional alternative compliance criteria for softening
systems. Systems practicing enhanced softening that cannot
achieve the TOC removals required by paragraph (2)(b) of this
section may use the alternative compliance criteria in
paragraphs (1)(c)(i) and (ii) of this section in lieu of complying
with paragraph (2) of this section. Systems shall still comply
with monitoring requirements in R309-210-8(4).

(i) Softening that results in lowering the treated water
alkalinity to less than 60 mg/L (as CaCO,), measured monthly
according to R309-200-4(3) and calculated quarterly as a
running annual average.

(i1) Softening that results in removing at least 10 mg/L of
magnesium hardness (as CaCOj;), measured monthly according
to R309-200-4(3) and calculated quarterly as an annual running
average.

(2) Enhanced coagulation and enhanced softening
performance requirements.

(a) Systems shall achieve the percent reduction of TOC
specified in paragraph (2)(b) of this section between the source
water and the combined filter effluent, unless the Executive
Secretary approves a system's request for alternate minimum
TOC removal (Step 2) requirements under paragraph (2)(c) of
this section.

(b) Required Step 1 TOC reductions, indicated in the
following table, are based upon specified source water
parameters measured in accordance with R309-200-4(3).
Systems practicing softening are required to meet the Step 1
TOC reductions in the far-right column (Source water alkalinity
>120 mg/L) for the specified source water TOC:

TABLE 215-3
Step 1 Required Removal of TOC by Enhanced Coagulation and
Enhanced Softening for Surface Water Systems Using Conventional
Treatment (notes 1,2)

Source-Water TOC, Source-Water Alkalinity,

mg/L mg/L as CaC03
0-60 >60-120 >120 (Note 3)
(percent) (percent) (percent)
>2.0-4.0 35.0% 25.0% 15.0%
>4.0-8.0 45.0% 35.0% 25.0%
>8.0 50.0% 40.0% 30.0%

Note 1: Systems meeting at least one of the conditions in
paragraph (1)(b)(i)-(vi) of this section are not required to
operate with enhanced coagulation.

Note 2: Softening systems meeting one of the alternative
compliance criteria in paragraph (1)(c) of this section are
not required to operate with enhanced softening.

Note 3: Systems practicing softening shall meet the TOC removal
requirements in this column.

(c) Surface water systems using conventional treatment
systems that cannot achieve the Step 1 TOC removals required
by paragraph (2)(b) of this section due to water quality
parameters or operational constraints shall apply to the
Executive Secretary, within three months of failure to achieve
the TOC removals required by paragraph (2)(b) of this section,
for approval of alternative minimum TOC removal (Step 2)
requirements submitted by the system. If the Executive
Secretary approves the alternative minimum TOC removal (Step
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2) requirements, the Executive Secretary may make those
requirements retroactive for the purposes of determining
compliance. Until the Executive Secretary approves the
alternate minimum TOC removal (Step 2) requirements, the
system shall meet the Step 1 TOC removals contained in
paragraph (2)(b) of this section.

(d)  Alternate minimum TOC removal (Step 2)
requirements. Applications made to the Executive Secretary by
enhanced coagulation systems for approval of alternate
minimum TOC removal (Step 2) requirements under paragraph
(2)(c) of this section shall include, at a minimum, results of
bench- or pilot-scale testing conducted under paragraph (2)(d)(i)
of'this section. The submitted bench- or pilot- scale testing shall
be used to determine the alternate enhanced coagulation level.

(i) Alternate enhanced coagulation level is defined as:
Coagulation at a coagulant dose and pH as determined by the
method described in paragraphs (2)(d)(i) through (v) of this
section such that an incremental addition of 10 mg/L of alum (or
equivalent amount of ferric salt) results in a TOC removal of
less than or equal to 0.3 mg/L. The percent removal of TOC at
this point on the "TOC removal versus coagulant dose" curve is
then defined as the minimum TOC removal required for the
system. Once approved by the Executive Secretary, this
minimum requirement supersedes the minimum TOC removal
required by the table in paragraph (2)(b) of this section. This
requirement will be effective until such time as the Executive
Secretary approves a new value based on the results of a new
bench- and pilot-scale test. Failure to achieve Executive
Secretary set alternative minimum TOC removal levels is a
violation of R309-215-13.

(i) Bench- or pilot-scale testing of enhanced coagulation
shall be conducted by using representative water samples and
adding 10 mg/L increments of alum (or equivalent amounts of
ferric salt) until the pH is reduced to a level less than or equal to
the enhanced coagulation Step 2 target pH shown in the
following table 215-4:

TABLE 215-4
ENHANCED COAGULATION STEP 2 TARGET pH
ALKALINITY TARGET pH
(mg/L as CaCo0,)

0-60 5.5
>60-120 6.3
>120-240 7.0

>240 7.5

(iii) For waters with alkalinities of less than 60 mg/L for
which addition of small amounts of alum or equivalent addition
of iron coagulant drives the pH below 5.5 before significant
TOC removal occurs, the system shall add necessary chemicals
to maintain the pH between 5.3 and 5.7 in samples until the
TOC removal of 0.3 mg/L per 10 mg/L alum added (or
equivalant addition of iron coagulant) is reached.

(iv) The system may operate at any coagulant dose or pH
necessary (consistent with other NPDWRs) to achieve the
minimum TOC percent removal approved under paragraph
(2)(c) of this section.

(v) Ifthe TOC removal is consistently less than 0.3 mg/L
of TOC per 10 mg/L of incremental alum dose at all dosages of
alum (or equivalant addition of iron coagulant), the water is
deemed to contain TOC not amenable to enhanced coagulation.
The system may then apply to the Executive Secretary for a
waiver of enhanced coagulation requirements.

(3) Compliance Calculations.

(a) Surface Water Systems other than those identified in
paragraphs (1)(b) or (1)(c) of this section shall comply with
requirements contained in paragraphs (2)(b) or (2)(c) of this
section.  Systems shall calculate compliance quarterly,
beginning after the system has collected 12 months of data, by
determining an annual average using the following method:

(i) Determine actual monthly TOC percent removal, equal

to: (1 - (treated water TOC/source water TOC)) x 100.

(ii) Determine the required monthly TOC percent removal
(from either the table in paragraph (2)(b) of this section or from
paragraph (2)(c) of this section).

(ii1) Divide the value in paragraph (3)(a)(i) of this section
by the value in paragraph (3)(a)(ii) of this section.

(iv) Add together the results of paragraph (3)(a)(iii) of this
section for the last 12 months and divide by 12.

(v) If the value calculated in paragraph (3)(a)(iv) of this
section is less than 1.00, the system is not in compliance with
the TOC percent removal requirements.

(b) Systems may use the provisions in paragraphs (3)(b)(i)
through (v) of this section in lieu of the calculations in
paragraph (3)(a)(i) through (v) of this section to determine
compliance with TOC percent removal requirements.

(i) In any month that the system's treated or source water
TOC level, measured according to R309-200-4(3), is less than
2.0 mg/L, the system may assign a monthly value of 1.0 (in lieu
of the value calculated in paragraph (3)(a)(iii) of this section)
when calculating compliance under the provisions of paragraph
(3)(a) of this section.

(i) In any month that a system practicing softening
removes at least 10 mg/L of magnesium hardness (as CaCO;),
the system may assign a monthly value of 1.0 (in lieu of the
value calculated in paragraph (3)(a)(iii) of this section) when
calculating compliance under the provisions of paragraph (3)(a)
of this section.

(iii) In any month that the system's source water SUVA,
prior to any treatment and measured according to R309-200-
4(3), is less than or equal to 2.0 L/mg-m, the system may assign
a monthly value of 1.0 (in lieu of the value calculated in
paragraph (3)(a)(iii) of this section) when calculating
compliance under the provisions of paragraph (3)(a) of this
section.

(iv) In any month that the system's finished water SUVA,
measured according to R309-200-4(3), is less than or equal to
2.0 L/mg-m, the system may assign a monthly value of 1.0 (in
lieu of the value calculated in paragraph (3)(a)(iii) of this
section) when calculating compliance under the provisions of
paragraph (3)(a) of this section.

(v) In any month that a system practicing enhanced
softening lowers alkalinity below 60 mg/L (as CaCO;), the
system may assign a monthly value of 1.0 (in lieu of the value
calculated in paragraph (3)(a)(iii) of this section) when
calculating compliance under the provisions of paragraph (3)(a)
of this section.

(c) Surface Water Systems using conventional treatment
may also comply with the requirements of this section by
meeting the criteria in paragraph (1)(b) or (c) of this section.

(4)  Treatment Technique Requirements for DBP
Precursors. The Executive Secretary identifies the following as
treatment techniques to control the level of disinfection
byproduct precursors in drinking water treatment and
distribution systems: For Surface Water Systems using
conventional treatment, enhanced coagulation or enhanced
softening.

R309-215-14. Disinfection Profiling and Benchmarking.

A disinfection profile is a graphical representation of your
system's level of Giardia lamblia or virus inactivation measured
during the course of a year. Community or non-transient non-
community water systems which use surface water or ground
water under the direct influence of surface must develop a
disinfection profile unless the Executive Secretary determines
that a system's profile is unnecessary. The Executive Secretary
may approve the use of a more representative data set for
disinfection profiling than the data set required under R309-
215-14.

(1) Determination of systems required to profile. A public
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water system subject to the requirements of this subpart shall
determine its TTHM annual average using the procedure in
paragraph (1)(a) of this section and its HAAS annual average
using the procedure in paragraph (1)(b) of this section. The
annual average is the arithmetic average of the quarterly
averages of four consecutive quarters of monitoring.

(a) The TTHM annual average shall be the annual average
during the same period as is used for the HAAS annual average.

(i) Those systems that collected data under the provisions
of 40 CFR 141.142 subpart M (Information Collection Rule)
shall use the results of the samples collected during the last four
quarters of required monitoring.

(ii)) Those systems that use grandfathered HAAS
occurrence data that meet the provisions of paragraph (1)(b)(ii)
of this section shall use TTHM data collected at the same time
under the provisions of R309-200-5(3)(c)(vii) and R309-210-9.

(iii) Those systems that use HAAS5 occurrence data that
meet the provisions of paragraph (1)(b)(iii)(A) of this section
shall use TTHM data collected at the same time under the
provisions of R309-200-5(3)(c)(vii) and R309-210-9.

(b) The HAAS annual average shall be the annual average
during the same period as is used for the TTHM annual average.

(i) Those systems that collected data under the provisions
of 40 CFR 141.142 subpart M (Information Collection Rule)
shall use the results of the samples collected during the last four
quarters of required monitoring.

(ii) Those systems that have collected four quarters of
HAAS occurrence data that meets the routine monitoring sample
number and location requirements for TTHM in R309-200-
5(3)(c)(vii) and R309-210-9 and handling and analytical method
requirements of R309-200-4(3) may use those data to determine
whether the requirements of this section apply.

(iii) Those systems that have not collected four quarters of
HAAS occurrence data that meets the provisions of either
paragraph (1)(b)(i) or (ii) of this section by March 16, 1999
shall either:

(A) Conduct monitoring for HAAS that meets the routine
monitoring sample number and location requirements for
TTHM in R309-200-5(3)(c)(vii) and R309-210-9 and handling
and analytical method requirements of R309-200-4(3) to
determine the HAAS annual average and whether the
requirements of paragraph (2) of this section apply. This
monitoring shall be completed so that the applicability
determination can be made no later than March 31, 2000, or

(B) Comply with all other provisions of this section as if
the HAAS monitoring had been conducted and the results
required compliance with paragraph (2) of this section.

(c) The system may request that the Executive Secretary
approve a more representative annual data set than the data set
determined under paragraph (1)(a) or (b) of this section for the
purpose of determining applicability of the requirements of this
section.

(d) The Executive Secretary may require that a system use
a more representative annual data set than the data set
determined under paragraph (1)(a) or (b) of this section for the
purpose of determining applicability of the requirements of this
section.

(e) The system shall submit data to the Executive
Secretary on the schedule in paragraphs (1)(e)(i) through (v) of
this section.

(i) Those systems that collected TTHM and HAAS data
under the provisions of subpart M (Information Collection
Rule), as required by paragraphs (1)(a)(i) and (1)(b)(i) of this
section, shall submit the results of the samples collected during
the last 12 months of required monitoring under 40 CFR section
141.142 (Information Collection Rule) not later than December
31, 1999.

(ii) Those systems that have collected four consecutive
quarters of HAAS occurrence data that meets the routine

monitoring sample number and location for TTHM in R309-
200-5(3)(c)(vii) and R309-210-9 and handling and analytical
method requirements of R309-200-4(3), as allowed by
paragraphs (1)(a)(ii) and (1)(b)(ii) of this section, shall submit
those data to the Executive Secretary not later April 16, 1999.
Until the Executive Secretary has approved the data, the system
shall conduct monitoring for HAAS using the monitoring
requirements specified under paragraph (1)(b)(iii) of this
section.

(i) Those systems that conduct monitoring for HAAS
using the monitoring requirements specified by paragraphs
(1)(a)(iii) and (1)(b)(iii)(A) of this section, shall submit TTHM
and HAAS data not later than April 1, 2000.

(iv) Those systems that elect to comply with all other
provisions of this section as if the HAAS monitoring had been
conducted and the results required compliance with this section,
as allowed under paragraphs (1)(b)(iii)(B) of this section, shall
notify the Executive Secretary in writing of their election not
later than December 31, 1999.

(v) If the system elects to request that the Executive
Secretary approve a more representative annual data set than the
data set determined under paragraph (1)(b)(i) of this section, the
system shall submit this request in writing not later than
December 31, 1999.

(f) Any system having either a TTHM annual average
greater than or equal to 0.064 mg/L or an HAAS annual average
greater than or equal to 0.048 mg/L during the period identified
in paragraphs (1)(a) and (b) of this section shall comply with
paragraph (2) of this section.

(g) The Executive Secretary may only determine that a
system's profile is unnecessary if a system's TTHM and HAAS
levels are below 0.064 mg/L and 0.048 mg/L, respectively. To
determine these levels, TTHM and HAAS samples must be
collected after January 1, 1998, during the month with the
warmest water temperature, and at the point of maximum
residence time in your distribution system. The Executive
Secretary may approve a more representative TTHM and HAAS
data set to determine these levels.

(2) Disinfection profiling.

(a) Any system that is required by paragraph (1) of this
section shall develop a disinfection profile of its disinfection
practice for a period of up to three years. A disinfection profile
consists of the following 3 steps:

(i) The system must collect data for several parameters
from the plant over the course of 12 months. If your system
serves between 500 and 9,999 persons you must begin to collect
data no later than July 1, 2003. If your system serves fewer
than 500 persons you must begin to collect data no later than
January 1, 2004. If your system serves 10,000 persons or
greater than the requirements of R309-215-14(2) are only
required if it meets the criteria in paragraph R309-215-14(1)(f).

(i1) The system must use this data to calculate weekly log
inactivation as discussed in paragraph (d) of this section.

(iii) The system must use these weekly log inactivations
to develop a disinfection profile.

(b) The system shall monitor daily for a period of 12
consecutive calendar months to determine the total logs of
inactivation for each day of operation, based on the CT99.9
values in Tables 1.1-1.6, 2.1, and 3.1 of Section 141.74(b)(3) in
the code of Federal Regulations (also available from the
Division), as appropriate, through the entire treatment plant.
This system shall begin this monitoring not later than April 1,
2000. As a minimum, the system with a single point of
disinfectant application prior to entrance to the distribution
system shall conduct the monitoring in paragraphs (2)(b)(i)
through (iv) of this section. A system with more than one point
of disinfectant application shall conduct the monitoring in
paragraphs (2)(b)(i) through (iv) of this section for each
disinfection segment. The system shall monitor the parameters
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necessary to determine the total inactivation ratio, using
analytical methods in R309-200-4(3), as follows:

(i) The temperature of the disinfected water shall be
measured once per day at each residual disinfectant
concentration sampling point during peak hourly flow.

(ii) If the system uses chlorine, the pH of the disinfected
water shall be measured once per day at each chlorine residual
disinfectant concentration sampling point during peak hourly
flow.

(iii) The disinfectant contact time(s) ("T") shall be
determined for each day during peak hourly flow.

(iv) The residual disinfectant concentration(s) ("C") of the
water before or at the first customer and prior to each additional
point of disinfection shall be measured each day during peak
hourly flow.

(v) For systems serving less than 10,000 persons, the
above parameters shall be monitored once per week on the same
calendar day, over 12 consecutive months for the purposes of
disinfection profiling.

(c) In lieu of the monitoring conducted under the
provisions of paragraph (2)(b) of this section to develop the
disinfection profile, the system may elect to meet the
requirements of paragraph (2)(c)(i) of this section. In addition
to the monitoring conducted under the provisions of paragraph
(2)(b) of this section to develop the disinfection profile, the
system may elect to meet the requirements of paragraph
(2)(c)(ii) of this section.

(i) A PWS that has three years of existing operational data
may submit those data, a profile generated using those data, and
arequest that the Executive Secretary approve use of those data
in lieu of monitoring under the provisions of paragraph (2)(b) of
this section not later than March 31, 2000. The Executive
Secretary shall determine whether these operational data are
substantially equivalent to data collected under the provisions
of paragraph (2)(b) of this section. These data shall also be
representative of Giardia lamblia inactivation through the entire
treatment plant and not just of certain treatment segments. Until
the Executive Secretary approves this request, the system is
required to conduct monitoring under the provisions of
paragraph (2)(b) of this section.

(ii) In addition to the disinfection profile generated under
paragraph (2)(b) of this section, a PWS that has existing
operational data may use those data to develop a disinfection
profile for additional years. Such systems may use these
additional yearly disinfection profiles to develop a benchmark
under the provisions of paragraph (3) of this section. The
Executive Secretary shall determine whether these operational
data are substantially equivalent to data collected under the
provisions of paragraph (2)(b) of this section. These data shall
also be representative of inactivation through the entire
treatment plant and not just of certain treatment segments.

(d) The system shall calculate the total inactivation ratio
as follows:

(i) If the system uses only one point of disinfectant
application, the system may determine the total inactivation
ratio for the disinfection segment based on either of the methods
in paragraph (2)(d)(1)(A) or (2)(d)(1)(B) of this section.

(A) Determine one inactivation ratio (CTcalc/CT,,,)
before or at the first customer during peak hourly flow.

(B) Determine successive CTcalc/CT,,, values,
representing sequential inactivation ratios, between the point of
disinfectant application and a point before or at the first
customer during peak hourly flow. Under this alternative, the
system shall calculate the total inactivation ratio by determining

(CTcalc/CTy,,) for each sequence and then adding the
(CTcalc/CTy,,) values together to determine sum of
(CTcalc/CTyy ).

(ii) If the system uses more than one point of disinfectant
application before the first customer, the system shall determine

the CT value of each disinfection segment immediately prior to
the next point of disinfectant application, or for the final
segment, before or at the first customer, during peak hourly
flow. The (CTcalc/CT,,,) value of each segment and sum of
(CTcalc/CT,,,) shall be calculated using the method in
paragraph (b)(4)(i) of this section.

(iii) The system shall determine the total logs of
inactivation by multiplying the value calculated in paragraph
(2)(d)(i) or (ii) of this section by 3.0.

(e) A system that uses either chloramines and chlorine
dioxide or ozone for primary disinfection shall also calculate the
logs of inactivation for viruses using a method approved by the
Executive Secretary.

(f) The system shall retain disinfection profile data in
graphic form, as a spreadsheet, or in some other format
acceptable to the Executive Secretary for review as part of
sanitary surveys conducted by the Executive Secretary.

(3) Disinfection Benchmarking

(a) Any system required to develop a disinfection profile
under the provisions of paragraphs (1) and (2) of this section
and that decides to make a significant change to its disinfection
practice shall consult with the Executive Secretary prior to
making such change. Significant changes to disinfection
practice are:

(i) Changes to the point of disinfection;

(i) Changes to the disinfectant(s) used in the treatment
plant;

(iii) Changes to the disinfection process; and

(iv) Any other modification identified by the Executive
Secretary.

(b) Any system that is modifying its disinfection practice
shall calculate its disinfection benchmark using the procedure
specified in paragraphs (3)(b)(i) through (ii) of this section.

(i) For each year of profiling data collected and calculated
under paragraph (2) of this section, the system shall determine
the lowest average monthly Giardia lamblia inactivation in each
year of profiling data. The system shall determine the average
Giardia lamblia inactivation for each calendar month for each
year of profiling data by dividing the sum of daily Giardia
lamblia of inactivation by the number of values calculated for
that month.

(ii) The disinfection benchmark is the lowest monthly
average value (for systems with one year of profiling data) or
average of lowest monthly average values (for systems with
more than one year of profiling data) of the monthly logs of
Giardia lamblia inactivation in each year of profiling data.

(c) A system that uses either chloramines, ozone or
chlorine dioxide for primary disinfection must calculate the
disinfection benchmark from the data the system collected for
viruses to develop the disinfection profile in addition to the
Giardia lamblia disinfection benchmark calculated under
paragraph (b)(i) above. This viral benchmark must be
calculated in the same manner used to calculate the Giardia
lamblia disinfection benchmark in paragraph (b)(i).

(d) The system shall submit information in paragraphs
(3)(d)(1) through (iv) of this section to the Executive Secretary
as part of its consultation process.

(i) A description of the proposed change;

(i) The disinfection profile for Giardia lamblia (and, if
necessary, viruses) under paragraph (2) of this section and
benchmark as required by paragraph (3)(b) of this section; and

(iii) An analysis of how the proposed change will affect
the current levels of disinfection.

(iv) Any additional information requested by the
Executive Secretary.

R309-215-15. Enhanced Treatment for Cryptosporidium
(Federal Subpart W).
(1) General requirements.
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(a) The rule requirements of this section establish or
extend treatment technique requirements in lieu of maximum
contaminant levels for Cryptosporidium. These requirements
are in addition to requirements for filtration and disinfection in
R309-200 and other parts of R309-215.

(b) Applicability. The requirements of this subpart apply
to all surface water systems, which are public water systems
supplied by a surface water source and public water systems
supplied by a ground water source under the direct influence of
surface water.

(i) Wholesale systems, as defined in R309-110, must
comply with the requirements of this section based on the
population of the largest system in the combined distribution
system.

(ii) The requirements of this sub-section apply to systems
required by these rules to provide filtration treatment, whether
or not the system is currently operating a filtration system.

(c) Requirements. Systems subject to this subpart must
comply with the following requirements:

(i) Systems must conduct an initial and a second round of
source water monitoring for each plant that treats a surface
water or GWUDI source. This monitoring may include
sampling for Cryptosporidium, E. coli, and turbidity as
described in R309-215-15(2) through R309-215-15(7), to
determine what level, if any, of additional Cryptosporidium
treatment they must provide.

(ii) Systems that plan to make a significant change to their
disinfection practice must develop disinfection profiles and
calculate disinfection benchmarks, as described in R309-215-
15(9) through R309-215-15(10).

(iii) Filtered systems must determine their
Cryptosporidium treatment bin classification as described in
R309-215-15(11) and provide additional treatment for
Cryptosporidium, if required, as described in R309-215-15(12).
Filtered must implement Cryptosporidium treatment according
to the schedule in R309-215-14.

(iv) Systems required to provide additional treatment for
Cryptosporidium must implement microbial toolbox options that
are designed and operated as described in R309-215-15(15)
through R309-215-15(20).

) Systems must comply with the applicable
recordkeeping and reporting requirements described in R309-
215-15(21) through R309-215-15(22).

(vi) Systems must address significant deficiencies
identified in sanitary surveys performed by EPA as described in
R309-215-15(22).

(2) Source Water Monitoring Requirements.

(a) Initial round of source water monitoring. Systems
must conduct the following monitoring on the schedule in
paragraph (c) of this section unless they meet the monitoring
exemption criteria in paragraph (d) of this section.

(i) Filtered systems serving at least 10,000 people must
sample their source water for Cryptosporidium, E. coli, and
turbidity at least monthly for 24 months.

(ii) (A) Filtered systems serving fewer than 10,000 people
must sample their source water for E. coli at least once every
two weeks for 12 months.

(B) A filtered system serving fewer than 10,000 people
may avoid E. coli monitoring if the system notifies the
Executive Secretary that it will monitor for Cryptosporidium as
described in paragraph (a)(iv) of this section. The system must
notify the Executive Secretary no later than 3 months prior to
the date the system is otherwise required to start E. coli
monitoring under R309-215-15(2)(c).

(iii) Filtered systems serving fewer than 10,000 people
must sample their source water for Cryptosporidium at least
twice per month for 12 months or at least monthly for 24 months
if they meet one of the following, based on monitoring
conducted under paragraph (a)(iii) of this section:

(A) For systems using lake/reservoir sources, the annual
mean E. coli concentration is greater than 10 E. coli/ 100 mL.

(B) For systems using flowing stream sources, the annual
mean E. coli concentration is greater than 50 E. coli/ 100 mL.

(C) The system does not conduct E. coli monitoring as
described in paragraph (a)(iii) of this section.

(D) Systems using ground water under the direct influence
of surface water (GWUDI) must comply with the requirements
of paragraph (a)(iv) of this section based on the E. coli level that
applies to the nearest surface water body. If no surface water
body is nearby, the system must comply based on the
requirements that apply to systems using lake/reservoir sources.

(iv) For filtered systems serving fewer than 10,000 people,
the Executive Secretary may approve monitoring for an
indicator other than E. coli under paragraph (a)(ii) of this
section. The Executive Secretary also may approve an
alternative to the E. coli concentration in paragraph (a)(iii)(A),
(B) or (D) of this section to trigger Cryptosporidium
monitoring. This approval by the Executive Secretary must be
provided to the system in writing and must include the basis for
the Executive Secretary's determination that the alternative
indicator and/or trigger level will provide a more accurate
identification of whether a system will exceed the Bin 1
Cryptosporidium level in R309-215-15(11).

(v) Systems may sample more frequently than required
under this section if the sampling frequency is evenly spaced
throughout the monitoring period.

(b) Second round of source water monitoring. Systems
must conduct a second round of source water monitoring that
meets the requirements for monitoring parameters, frequency,
and duration described in paragraph (a) of this section, unless
they meet the monitoring exemption criteria in paragraph (d) of
this section. Systems must conduct this monitoring on the
schedule in paragraph (c) of this section.

(c) Monitoring schedule. Systems must begin the
monitoring required in paragraphs (a) and (b) of this section no
later than the month beginning with the date listed:

(i) Systems that serve at least 100,000 people must:

(A) begin the first round of source water monitoring no
later than October 1, 2006; and

(B) begin the second round of source water monitoring no
later than April 1, 2015.

(ii) Systems that serve from 50,000 to 99,999 people must:

(A) begin the first round of source water monitoring no
later than April 1, 2007; and

(B) begin the second round of source water monitoring no
later than October 1, 2015.

(iii) Systems that serve from 10,000 to 49,999 people
must:

(A) begin the first round of source water monitoring no
later than April 1, 2008; and

(B) begin the second round of source water monitoring no
later than October 1, 2016.

(iv) Systems that serve less than 10,000 people and
monitor for E. coli must:

(A) begin the first round of source water monitoring no
later than October 1, 2008; and

(B) begin the second round of source water monitoring no
later than October 1, 2017.

(C) Applies only to filtered systems.

(v) Systems that serve less than 10,000 people and monitor
for Cryptosporidium must:

(A) begin the first round of source water monitoring no
later than April 1, 2010; and

(B) begin the second round of source water monitoring no
later than April 1, 2019.

(C) Applies to filtered systems that meet the conditions of
paragraph (a)(iii) of this section.

(d) Monitoring avoidance.
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(i) Filtered systems are not required to conduct source
water monitoring under this sub-section if the system will
provide a total of at least 5.5-log of treatment for
Cryptosporidium, equivalent to meeting the treatment
requirements of Bin 4 in R309-215-15(12).

(ii) Ifa system chooses to provide the level of treatment in
paragraph (d)(i) of this section rather than start source
monitoring, the system must notify the Executive Secretary in
writing no later than the date the system is otherwise required to
submit a sampling schedule for monitoring under R309-215-
15(3). Alternatively, a system may choose to stop sampling at
any point after it has initiated monitoring if it notifies the
Executive Secretary in writing that it will provide this level of
treatment. Systems must install and operate technologies to
provide this level of treatment by the applicable compliance
dates in R309-215-15(13).

(e) Plants operating only part of the year. Systems with
surface water plants that operate for only part of the year must
conduct source water monitoring in accordance with this
subpart, but with the following modifications:

(i) Systems must sample their source water only during the
months that the plant operates unless the Executive Secretary
specifies another monitoring period based on plant operating
practices.

(i) Systems with plants that operate less than six months
per year and that monitor for Cryptosporidium must collect at
least six Cryptosporidium samples per year during each of two
years of monitoring. Samples must be evenly spaced
throughout the period the plant operates.

(H)(1) New sources. A system that begins using a new
source of surface water or GWUDI after the system is required
to begin monitoring under paragraph (c) of this section must
monitor the new source on a schedule the Executive Secretary
approves. Source water monitoring must meet the requirements
of this sub-section. The system must also meet the bin
classification and Cryptosporidium treatment requirements of
R309-215-15(11) and (12) for the new source on a schedule the
Executive Secretary approves.

(ii) The requirements of R309-215-15(2)(f) apply to
surface water systems that begin operation after the monitoring
start date applicable to the system's size under paragraph (c) of
this section.

(iii) The system must begin a second round of source
water monitoring no later than 6 years following initial bin
classification under R309-215-15(11).

(g) Failure to collect any source water sample required
under this section in accordance with the sampling schedule,
sampling location, analytical method, approved laboratory, and
reporting requirements of R309-215-15(3) through R309-215-
15(7) is a monitoring violation.

(h) Grandfathering monitoring data. Systems may use
(grandfather) monitoring data collected prior to the applicable
monitoring start date in paragraph (c) of this section to meet the
initial source water monitoring requirements in paragraph (a) of
this section. Grandfathered data may substitute for an
equivalent number of months at the end of the monitoring
period. All data submitted under this paragraph must meet the
requirements in R309-215-15(8).

(3) Sampling schedules.

(a) Systems required to conduct source water monitoring
under R309-215-15(2) must submit a sampling schedule that
specifies the calendar dates when the system will collect each
required sample.

(i) Systems must submit sampling schedules no later than
3 months prior to the applicable date listed in R309-215-
15(2)(c) for each round of required monitoring.

(i) (A) Systems serving at least 10,000 people must
submit their sampling schedule for the initial round of source
water monitoring under R309-215-15(2)(a) to EPA

electronically at https:// intranet.epa.gov/1t2/.

(B) Ifasystem is unable to submit the sampling schedule
electronically, the system may use an alternative approach for
submitting the sampling schedule that EPA approves.

(iii) Systems serving fewer than 10,000 people must
submit their sampling schedules for the initial round of source
water monitoring R309-215-15(2)(a) to the Executive Secretary.

(iv) Systems must submit sampling schedules for the
second round of source water monitoring R309-215-15(2)(b) to
the Executive Secretary.

(v) IfEPA or the Executive Secretary does not respond to
a system regarding its sampling schedule, the system must
sample at the reported schedule.

(b) Systems must collect samples within two days before
or two days after the dates indicated in their sampling schedule
(i.e., within a five-day period around the schedule date) unless
one of the conditions of paragraph (b)(i) or (ii) of this section
applies.

(i) If an extreme condition or situation exists that may
pose danger to the sample collector, or that cannot be avoided
and causes the system to be unable to sample in the scheduled
five-day period, the system must sample as close to the
scheduled date as is feasible unless the Executive Secretary
approves an alternative sampling date. The system must submit
an explanation for the delayed sampling date to the Executive
Secretary concurrent with the shipment of the sample to the
laboratory.

(i))(A) If a system is unable to report a valid analytical
result for a scheduled sampling date due to equipment failure,
loss of or damage to the sample, failure to comply with the
analytical method requirements, including the quality control
requirements in R309-215-15(5), or the failure of an approved
laboratory to analyze the sample, then the system must collect
a replacement sample.

(B) The system must collect the replacement sample not
later than 21 days after receiving information that an analytical
result cannot be reported for the scheduled date unless the
system demonstrates that collecting a replacement sample
within this time frame is not feasible or the Executive Secretary
approves an alternative resampling date. The system must
submit an explanation for the delayed sampling date to the
Executive Secretary concurrent with the shipment of the sample
to the laboratory.

(c) Systems that fail to meet the criteria of paragraph (b)
of this section for any source water sample required under
R309-215-15(2) must revise their sampling schedules to add
dates for collecting all missed samples. Systems must submit
the revised schedule to the Executive Secretary for approval
prior to when the system begins collecting the missed samples.

(4) Sampling locations.

(a) Systems required to conduct source water monitoring
under R309-215-15(2) must collect samples for each plant that
treats a surface water or GWUDI source. Where multiple plants
draw water from the same influent, such as the same pipe or
intake, the Executive Secretary may approve one set of
monitoring results to be used to satisfy the requirements of
R309-215-15(2) for all plants.

(b) (1) Systems must collect source water samples prior to
chemical treatment, such as coagulants, oxidants and
disinfectants, unless the system meets the condition of
paragraph (b)(ii) of this section.

(ii) The Executive Secretary may approve a system to
collect a source water sample after chemical treatment. To
grant this approval, the Executive Secretary must determine that
collecting a sample prior to chemical treatment is not feasible
for the system and that the chemical treatment is unlikely to
have a significant adverse effect on the analysis of the sample.

(c) Systems thatrecycle filter backwash water must collect
source water samples prior to the point of filter backwash water
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addition.

(d) Bank filtration.

(i) Systems that receive Cryptosporidium treatment credit
for bank filtration under R309-200-5(5)(a)(ii) must collect
source water samples in the surface water prior to bank
filtration.

(ii) Systems that use bank filtration as pretreatment to a
filtration plant must collect source water samples from the well
(i.e., after bank filtration). Use of bank filtration during
monitoring must be consistent with routine operational practice.
Systems collecting samples after a bank filtration process may
not receive treatment credit for the bank filtration under R309-
215-15(16)(c).

(e) Multiple sources. Systems with plants that use
multiple water sources, including multiple surface water sources
and blended surface water and ground water sources, must
collect samples as specified in paragraph (e)(i) or (ii) of this
section. The use of multiple sources during monitoring must be
consistent with routine operational practice.

(i) If a sampling tap is available where the sources are
combined prior to treatment, systems must collect samples from
the tap.

(ii) Ifasampling tap where the sources are combined prior
to treatment is not available, systems must collect samples at
each source near the intake on the same day and must follow
either paragraph (e)(ii)(A) or (B) of this section for sample
analysis.

(A) Systems may composite samples from each source
into one sample prior to analysis. The volume of sample from
each source must be weighted according to the proportion of the
source in the total plant flow at the time the sample is collected.

(B) Systems may analyze samples from each source
separately and calculate a weighted average of the analysis
results for each sampling date. The weighted average must be
calculated by multiplying the analysis result for each source by
the fraction the source contributed to total plant flow at the time
the sample was collected and then summing these values.

(f) Additional Requirements. Systems must submit a
description of their sampling location(s) to the Executive
Secretary at the same time as the sampling schedule required
under R309-215-15(3). This description must address the
position of the sampling location in relation to the system's
water source(s) and treatment processes, including pretreatment,
points of chemical treatment, and filter backwash recycle. Ifthe
Executive Secretary does not respond to a system regarding
sampling location(s), the system must sample at the reported
location(s).

(5) Analytical methods.

(a) Cryptosporidium.  Systems must analyze for
Cryptosporidium using Method 1623: Cryptosporidium and
Giardia in Water by Filtration/IMS/FA, 2005, United States
Environmental Protection Agency, EPA-815-R-05-002 or
Method 1622: Cryptosporidium in Water by Filtration/IMS/FA,
2005, United States Environmental Protection Agency, EPA-
815-R-05-001, which are incorporated by reference. You may
obtain a copy of these methods online from http:/
www.epa.gov/safewater/disinfection/It2 or from the United
States Environmental Protection Agency, Office of Ground
Water and Drinking Water, 1201 Constitution Ave., NW,
Washington, DC 20460 (Telephone: 800-426-4791). You may
inspect a copy at the Water Docket in the EPA Docket Center,
1301 Constitution Ave., NW, Washington, DC, (Telephone:
202-566-2426) or at the National Archives and Records
Administration (NARA). For information on the availability of
this material at NARA, call 202-741-6030, or go to:
http://www.archives.gov/federal register/code of federal re
gulations/ibr_locations.html. You may also obtain a copy of
these methods by contacting the Division of Drinking Water at
801-536-4200.

(i) Systems must analyze at least a 10 L sample or a
packed pellet volume of at least 2 mL as generated by the
methods listed in paragraph (a) of this section. Systems unable
to process a 10 L sample must analyze as much sample volume
as can be filtered by two filters approved by EPA for the
methods listed in paragraph (a) of this section, up to a packed
pellet volume of at least 2 mL.

(i) (A) Matrix spike (MS) samples, as required by the
methods in paragraph (a) of this section, must be spiked and
filtered by a laboratory approved for Cryptosporidium analysis
under R309-215-15(6).

(B) If the volume of the MS sample is greater than 10 L,
the system may filter all but 10 L of the MS sample in the field,
and ship the filtered sample and the remaining 10 L of source
water to the laboratory. In this case, the laboratory must spike
the remaining 10 L of water and filter it through the filter used
to collect the balance of the sample in the field.

(iii) Flow cytometer-counted spiking suspensions must be
used for MS samples and ongoing precision and recovery (OPR)
samples.

(b) E. coli. Systems must use methods for enumeration of
E. coli in source water approved in R309-200-4(3) and (4).

(i) The time from sample collection to initiation of
analysis may not exceed 30 hours unless the system meets the
condition of paragraph (b)(ii) of this section.

(ii)) The Executive Secretary may approve on a case-by-
case basis the holding of an E. coli sample for up to 48 hours
between sample collection and initiation of analysis if the
Executive Secretary determines that analyzing an E. coli sample
within 30 hours is not feasible. E. coli samples held between 30
to 48 hours must be analyzed by the Colilert reagent version of
Standard Method 9223B as listed in R309-200-4(3) and (4).

(iii) Systems must maintain samples between 0 deg.C and
10 deg. C during storage and transit to the laboratory.

(c) Turbidity. Systems must use methods for turbidity
measurement approved in R309-200-4(3) and (4).

(6) Approved laboratories.

(a) Cryptosporidium. Systems must have
Cryptosporidium samples analyzed by a laboratory that is
approved under EPA's Laboratory Quality Assurance
Evaluation Program for Analysis of Cryptosporidium in Water
or a laboratory that has been certified for Cryptosporidium
analysis by an equivalent State laboratory certification program.

(b) E. coli. Any laboratory certified by the EPA, the
National Environmental Laboratory Accreditation Conference
or the State for total coliform or fecal coliform analysis under
R309-200-4(3) and (4) is approved for E. coli analysis under
this subpart when the laboratory uses the same technique for E.
coli that the laboratory uses for R309-200-4(3), (4) and in R444-
14-4(1).

(c) Turbidity. Measurements of turbidity must be made by
a party approved by the State.

(7) Reporting source water monitoring results.

(a) Systems must report results from the source water
monitoring required under R309-215-15(2) no later than 10
days after the end of the first month following the month when
the sample is collected.

(b) (i) All systems serving at least 10,000 people must
report the results from the initial source water monitoring
required under R309-215-15(2)(a) to EPA electronically at
https:// intranet.epa.gov/1t2/.

(i) If a system is unable to report monitoring results
electronically, the system may use an alternative approach for
reporting monitoring results that EPA approves.

(c) Systems serving fewer than 10,000 people must report
results from the initial source water monitoring required under
R309-215-15(2)(a) to the Executive Secretary.

(d) All systems must report results from the second round
of source water monitoring required under R309-215-15(2)(b)
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to the Executive Secretary.

(e) Systems must report the applicable information in
paragraphs (e)(i) and (ii) of this section for the source water
monitoring required under R309-215-15(2).

(i) Systems must report the following data elements for
each Cryptosporidium analysis:

(A) PWSID.

(B) Facility ID.

(C) Sample collection date.

(D) Sample type (field or matrix spike).

(E) Sample volume filtered (L), to nearest 1/4 L.

(F) Was 100% of filtered volume examined.

(G) Number of oocysts counted.

(H) For matrix spike samples, systems must also report the
sample volume spiked and estimated number of oocysts spiked.
These data are not required for field samples.

(I) For samples in which less than 10 L is filtered or less
than 100% of the sample volume is examined, systems must
also report the number of filters used and the packed pellet
volume.

(J) For samples in which less than 100% of sample volume
is examined, systems must also report the volume of
resuspended concentrate and volume of this resuspension
processed through immunomagnetic separation.

(i) Systems must report the following data elements for
each E. coli analysis:

(A) PWSID.

(B) Facility ID.

(C) Sample collection date.

(D) Analytical method number.

(E) Method type.

(F) Source type (flowing stream, lake/reservoir, GWUDI).

(G) E. coli/100 mL.

(H) Turbidity. (Systems serving fewer than 10,000 people
that are not required to monitor for turbidity under R309-215-
15(2) are not required to report turbidity with their E. coli
results.)

(8) Grandfathering previously collected data.

(a) (i) Systems may comply with the initial source water
monitoring requirements of R309-215-15(2)(a) by
grandfathering sample results collected before the system is
required to begin monitoring (i.e., previously collected data).
To be grandfathered, the sample results and analysis must meet
the criteria in this section and the Executive Secretary must
approve.

(i) A filtered system may grandfather Cryptosporidium
samples to meet the requirements of R309-215-15(2)(a) when
the system does not have corresponding E. coli and turbidity
samples. A system that grandfathers Cryptosporidium samples
without E. coli and turbidity samples is not required to collect
E. coli and turbidity samples when the system completes the
requirements for Cryptosporidium monitoring under R309-215-
15(2)(a).

(b) E. coli sample analysis. The analysis of E. coli
samples must meet the analytical method and approved
laboratory requirements of R309-215-15(5) through R309-215-
15(6).

(c) Cryptosporidium sample analysis. The analysis of
Cryptosporidium samples must meet the criteria in this
paragraph.

(i) Laboratories analyzed Cryptosporidium samples using
one of the analytical methods in paragraphs (c)(i)(A) through
(D) of this section, which are incorporated by reference. You
may obtain a copy of these methods on-line from the United
States Environmental Protection Agency, Office of Ground
Water and Drinking Water, 1201 Constitution Ave, NW,
Washington, DC 20460 (Telephone: 800-426-4791). You may
inspect a copy at the Water Docket in the EPA Docket Center,
1301 Constitution Ave., NW, Washington, DC, (Telephone:

202-566-2426) or at the National Archives and Records
Administration (NARA). For information on the availability of
this material at NARA, call 202-741-6030, or go to:
http://www.archives.gov/federal register/code of federal re
gulations/ibr_locations.html. You may also obtain a copy of
these methods by contacting the Division of Drinking Water at
801-536-4200.

(A) Method 1623: Cryptosporidium and Giardia in Water
by Filtration/IMS/ FA, 2005, United States Environmental
Protection Agency, EPA-815-R-05-002.

(B) Method 1622: Cryptosporidium in Water by
Filtration/IMS/FA, 2005, United States Environmental
Protection Agency, EPA-815-R-05-001.

(C) Method 1623: Cryptosporidium and Giardia in Water
by Filtration/IMS/ FA, 2001, United States Environmental
Protection Agency, EPA-821-R-01-025.

(D) Method 1622: Cryptosporidium in Water by
Filtration/IMS/FA, 2001, United States Environmental
Protection Agency, EPA-821-R-01-026.

(E) Method 1623: Cryptosporidium and Giardia in Water
by Filtration/IMS/ FA, 1999, United States Environmental
Protection Agency, EPA-821-R-99-006.

(F) Method 1622: Cryptosporidium in Water by
Filtration/IMS/FA, 1999, United States Environmental
Protection Agency, EPA-821-R-99-001.

(ii) For each Cryptosporidium sample, the laboratory
analyzed at least 10 L of sample or at least 2 mL of packed
pellet or as much volume as could be filtered by 2 filters that
EPA approved for the methods listed in paragraph (c)(1) of this
section.

(d) Sampling location. The sampling location must meet
the conditions in R309-215-15(4).

(e) Sampling frequency. Cryptosporidium samples were
collected no less frequently than each calendar month on a
regular schedule, beginning no earlier than January 1999.
Sample collection intervals may vary for the conditions
specified in R309-215-15(3)(b)(i) and (ii) if the system provides
documentation of the condition when reporting monitoring
results.

(i) The Executive Secretary may approve grandfathering
of previously collected data where there are time gaps in the
sampling frequency if the system conducts additional
monitoring the Executive Secretary specifies to ensure that the
data used to comply with the initial source water monitoring
requirements of R309-215-15(2)(a) are seasonally
representative and unbiased.

(ii) Systems may grandfather previously collected data
where the sampling frequency within each month varied. Ifthe
Cryptosporidium sampling frequency varied, systems must
follow the monthly averaging procedure in R309-215-
15(11)(b)(v) when calculating the bin classification for filtered
systems.

(f) Reporting monitoring results for grandfathering.
Systems that request to grandfather previously collected
monitoring results must report the following information by the
applicable dates listed in this paragraph. Systems serving at
least 10,000 people must report this information to EPA unless
the Executive Secretary approves reporting to the Executive
Secretary rather than EPA. Systems serving fewer than 10,000
people must report this information to the Executive Secretary.

(i) Systems must report that they intend to submit
previously collected monitoring results for grandfathering. This
report must specify the number of previously collected results
the system will submit, the dates of the first and last sample, and
whether a system will conduct additional source water
monitoring to meet the requirements of R309-215-15(2)(a).
Systems must report this information no later than the date the
sampling schedule under R309-215-15(3) is required.

(ii) Systems must report previously collected monitoring
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results for grandfathering, along with the associated
documentation listed in paragraphs (f)(ii)(A) through (D) of this
section, no later than two months after the applicable date listed
in R309-215-15(2)(c).

(A) For each sample result, systems must report the
applicable data elements in R309-215-15(7).

(B) Systems must certify that the reported monitoring
results include all results the system generated during the time
period beginning with the first reported result and ending with
the final reported result. This applies to samples that were
collected from the sampling location specified for source water
monitoring under this subpart, not spiked, and analyzed using
the laboratory's routine process for the analytical methods listed
in this section.

(C) Systems must certify that the samples were
representative of a plant's source water(s) and the source
water(s) have not changed. Systems must report a description
of the sampling location(s), which must address the position of
the sampling location in relation to the system's water source(s)
and treatment processes, including points of chemical addition
and filter backwash recycle.

(D) For Cryptosporidium samples, the laboratory or
laboratories that analyzed the samples must provide a letter
certifying that the quality control criteria specified in the
methods listed in paragraph (c)(i) of this section were met for
each sample batch associated with the reported results.
Alternatively, the laboratory may provide bench sheets and
sample examination report forms for each field, matrix spike,
IPR, OPR, and method blank sample associated with the
reported results.

(g) Ifthe Executive Secretary determines that a previously
collected data set submitted for grandfathering was generated
during source water conditions that were not normal for the
system, such as a drought, the Executive Secretary may
disapprove the data. Alternatively, the Executive Secretary may
approve the previously collected data if the system reports
additional source water monitoring data, as determined by the
Executive Secretary, to ensure that the data set used under
R309-215-15(11) represents average source water conditions for
the system.

(h) Ifa system submits previously collected data that fully
meet the number of samples required for initial source water
monitoring under R309-215-15(2)(a) and some of the data are
rejected due to not meeting the requirements of this section,
systems must conduct additional monitoring to replace rejected
data on a schedule the Executive Secretary approves. Systems
are not required to begin this additional monitoring until two
months after notification that data have been rejected and
additional monitoring is necessary.

9) Disinfection Profiling and Benchmarking
Requirements - Requirements when making a significant change
in disinfection practice.

(a) Following the completion of initial source water
monitoring under R309-215-15(2)(a), a system that plans to
make a significant change to its disinfection practice, as defined
in paragraph (b) of this section, must develop disinfection
profiles and calculate disinfection benchmarks for Giardia
lamblia and viruses as described in R309-215-15(10). Prior to
changing the disinfection practice, the system must notify the
Executive Secretary and must include in this notice the
information in paragraphs (a)(i) through (iii) of this section.

(i) A completed disinfection profile and disinfection
benchmark for Giardia lamblia and viruses as described in
R309-215-15(10).

(i) A description of the proposed change in disinfection
practice.

(iii) An analysis of how the proposed change will affect
the current level of disinfection.

(b) Significant changes to disinfection practice are defined

as follows:

(i) Changes to the point of disinfection;

(i) Changes to the disinfectant(s) used in the treatment
plant;

(iii) Changes to the disinfection process; or

(iv) Any other modification identified by the Executive
Secretary as a significant change to disinfection practice.

(10) Developing the disinfection profile and benchmark.

(a) Systems required to develop disinfection profiles under
R309-215-15(9) must follow the requirements of this section.
Systems must monitor at least weekly for a period of 12
consecutive months to determine the total log inactivation for
Giardia lamblia and viruses. If systems monitor more
frequently, the monitoring frequency must be evenly spaced.
Systems that operate for fewer than 12 months per year must
monitor weekly during the period of operation. Systems must
determine log inactivation for Giardia lamblia through the entire
plant, based on CT ,, , values in Tables 1.1 through 1.6, 2.1 and
3.1 of Section 141.74(b) in the code of Federal Regulations as
applicable (available from the Division). Systems must
determine log inactivation for viruses through the entire
treatment plant based on a protocol approved by the Executive
Secretary.

(b) Systems with a single point of disinfectant application
prior to the entrance to the distribution system must conduct the
monitoring in paragraphs (b)(i) through (iv) of this section.
Systems with more than one point of disinfectant application
must conduct the monitoring in paragraphs (b)(i) through (iv) of
this section for each disinfection segment. Systems must
monitor the parameters necessary to determine the total
inactivation ratio, using analytical methods in R309-200-4(3)
and (4).

(i) For systems using a disinfectant other than UV, the
temperature of the disinfected water must be measured at each
residual disinfectant concentration sampling point during peak
hourly flow or at an alternative location approved by the
Executive Secretary.

(i) For systems using chlorine, the pH of the disinfected
water must be measured at each chlorine residual disinfectant
concentration sampling point during peak hourly flow or at an
alternative location approved by the Executive Secretary.

(iii)) The disinfectant contact time(s) (t) must be
determined during peak hourly flow.

(iv) The residual disinfectant concentration(s) (C) of the
water before or at the first customer and prior to each additional
point of disinfectant application must be measured during peak
hourly flow.

(c) Inlieu of conducting new monitoring under paragraph
(b) of this section, systems may elect to meet the requirements
of paragraphs (c)(i) or (ii) of this section.

(i) Systems that have at least one year of existing data that
are substantially equivalent to data collected under the
provisions of paragraph (b) of this section may use these data to
develop disinfection profiles as specified in this section if the
system has neither made a significant change to its treatment
practice nor changed sources since the data were collected.
Systems may develop disinfection profiles using up to three
years of existing data.

(ii) Systems may use disinfection profile(s) developed
under R309-215-14 in lieu of developing a new profile if the
system has neither made a significant change to its treatment
practice nor changed sources since the profile was developed.
Systems that have not developed a virus profile under R309-
251-14 must develop a virus profile using the same monitoring
data on which the Giardia lamblia profile is based.

(d) Systems must calculate the total inactivation ratio for
Giardia lamblia as specified in paragraphs (d)(i) through (iii) of
this section.

(i) Systems using only one point of disinfectant
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application may determine the total inactivation ratio for the
disinfection segment based on either of the methods in
paragraph (d)(1)(i) or (ii) of this section.

(A) Determine one inactivation ratio (CTcalc/CT,,,)
before or at the first customer during peak hourly flow.

(B)  Determine successive CTcale/ CT,,, values,
representing sequential inactivation ratios, between the point of
disinfectant application and a point before or at the first
customer during peak hourly flow. The system must calculate
the total inactivation ratio by determining (CTcalc/CT,,,) for
each sequence and then adding the (CTcalc/ CT,,,) values
together to determine the sum of (CTcalc/CT,, ).

(ii) Systems using more than one point of disinfectant
application before the first customer must determine the CT
value of each disinfection segment immediately prior to the next
point of disinfectant application, or for the final segment, before
or at the first customer, during peak hourly flow. The (CTcalc/
CT,,,) value of each segment and the sum of (CTcalc/CT,,,)
must be calculated using the method in paragraph (d)(i)(B) of
this section.

(iii) The system must determine the total logs of
inactivation by multiplying the value calculated in paragraph
(d)(i) or (d)(ii) of this section by 3.0.

(iv) Systems must calculate the log of inactivation for
viruses using a protocol approved by the Executive Secretary.

(e) Systems must use the procedures specified in
paragraphs (e)(i) and (ii) of this section to calculate a
disinfection benchmark.

(i) Foreach year of profiling data collected and calculated
under paragraphs (a) through (d) of this section, systems must
determine the lowest mean monthly level of both Giardia
lamblia and virus inactivation. Systems must determine the
mean Giardia lamblia and virus inactivation for each calendar
month for each year of profiling data by dividing the sum of
daily or weekly Giardia lamblia and virus log inactivation by
the number of values calculated for that month.

(ii) The disinfection benchmark is the lowest monthly
mean value (for systems with one year of profiling data) or the
mean of the lowest monthly mean values (for systems with more
than one year of profiling data) of Giardia lamblia and virus log
inactivation in each year of profiling data.

(11) Treatment Technique Requirements - Bin
classification for filtered systems.

(a) Following completion of the initial round of source
water monitoring required under R309-215-15(2)(a), filtered
systems must calculate an initial Cryptosporidium bin
concentration for each plant for which monitoring was required.
Calculation of the bin concentration must use the
Cryptosporidium results reported under R309-215-15(2)(a) and
must follow the procedures in paragraphs (b)(i) through (v) of
this section.

(b)(i) For systems that collect a total of at least 48 samples,
the bin concentration is equal to the arithmetic mean of all
sample concentrations.

(ii) For systems that collect a total of at least 24 samples,
but not more than 47 samples, the bin concentration is equal to
the highest arithmetic mean of all sample concentrations in any
12 consecutive months during which Cryptosporidium samples
were collected.

(iii) For systems that serve fewer than 10,000 people and
monitor for Cryptosporidium for only one year (i.e., collect 24
samples in 12 months), the bin concentration is equal to the
arithmetic mean of all sample concentrations.

(iv) For systems with plants operating only part of the year
that monitor fewer than 12 months per year under R309-215-
15(2)(e), the bin concentration is equal to the highest arithmetic
mean of all sample concentrations during any year of
Cryptosporidium monitoring.

(v) If the monthly Cryptosporidium sampling frequency

varies, systems must first calculate a monthly average for each
month of monitoring. Systems must then use these monthly
average concentrations, rather than individual sample
concentrations, in the applicable calculation for bin
classification in paragraphs (b)(i) through (iv) of this section.

(c) Filtered systems must determine their initial bin
classification from the following and using the Cryptosporidium
bin concentration calculated under paragraphs (a) and (b) of this
section:

@) Systems that are required
Cryptosporidium under R309-215-15(2):

(A) with a cryptosporidium concentration of less than
0.075 oocyst/L, the bin classification is Bin 1.

(B) with a cryptosporidium concentration of 0.075
oocysts/L to less than 1.0 oocysts/L, the bin classification is Bin
2.

to monitor for

(C) with a cryptosporidium concentration of 1.0 oocysts/L
to less than 3.0 oocysts/L, the bin classification is Bin 3.

(D) with a cryptosporidium concentration of equal to or
greater than 3.0 oocysts/L, the bin classification is Bin 4.

(ii) Systems serving fewer than 10,000 people and not
required to monitor for Cryptosporidium under R309-215-
15(2)(a)(iii), the concentration of cryptosporidium is not
applicable and their bin classification is Bin 1.

(iii) Based on calculations in paragraph (a) or (d) of this
section, as applicable.

(d) Following completion of the second round of source
water monitoring required under R309-215-15(2)(b), filtered
systems must recalculate their Cryptosporidium bin
concentration using the Cryptosporidium results reported under
R309-215-15(2)(b) and following the procedures in paragraphs
(b)(1) through (iv) of this section. Systems must then
redetermine their bin classification using this bin concentration
and the table in paragraph (c) of this section.

(e)(i) Filtered systems must report their initial bin
classification under paragraph (c) of this section to the
Executive Secretary for approval no later than 6 months after
the system is required to complete initial source water
monitoring based on the schedule in R309-215-15(2)(c).

(ii) Systems must report their bin classification under
paragraph (d) of this section to the Executive Secretary for
approval no later than 6 months after the system is required to
complete the second round of source water monitoring based on
the schedule in R309-215-15(2)(c).

(iii) The bin classification report to the Executive
Secretary must include a summary of source water monitoring
data and the calculation procedure used to determine bin
classification.

(f) Failure to comply with the conditions of paragraph (e)
of this section is a violation of the treatment technique
requirement.

(12) Filtered system additional Cryptosporidium treatment
requirements.

(a) Filtered systems must provide the level of additional
treatment for Cryptosporidium specified in this paragraph based
on their bin classification as determined under R309-215-15(11)
and according to the schedule in R309-215-15(13). The
filtration treatment used by the system in this paragraph must be
utilized in full compliance with the requirements of R309-200-
5(5), R309-200-7, R309-215-8 and 9.

(i) Ifthe system bin classification is Bin 1 and the system
uses:

(A) Conventional filtration treatment including softening
there is no additional cryptosporidium treatment required.

(B) Direct filtration there is no additional cryptosporidium
treatment required.

(C) Slow sand or diatomaceous earth filtration there is no
additional cryptosporidium treatment required.

(D) Alternative filtration technologies there is no
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additional cryptosporidium treatment required.

(ii) Ifthe system bin classification is Bin 2 and the system
uses:

(A) Conventional filtration treatment including softening
there is an additional 1-log cryptosporidium treatment required.

(B) Direct filtration there is an additional 1.5-log
cryptosporidium treatment required.

(C) Slow sand or diatomaceous earth filtration there is an
additional 1-log cryptosporidium treatment required.

(D)  Alternative filtration technologies there is an
additional cryptosporidium treatment required as determined by
the Executive Secretary such that the total Cryptosporidium
removal an inactivation is at least 4.0-log.

(iii) Ifthe system bin classification is Bin 3 and the system
uses:

(A) Conventional filtration treatment including softening
there is an additional 2-log cryptosporidium treatment required.

(B) Direct filtration there is an additional 2.5-log
cryptosporidium treatment required.

(C) Slow sand or diatomaceous earth filtration there is an
additional 2-log cryptosporidium treatment required.

(D)  Alternative filtration technologies there is an
additional cryptosporidium treatment required as determined by
the Executive Secretary such that the total Cryptosporidium
removal an inactivation is at least 5.0-log.

(iv) Ifthe system bin classification is Bin 4 and the system
uses:

(A) Conventional filtration treatment including softening
there is an additional 2.5-log cryptosporidium treatment
required.

(B) Direct filtration there is an additional 3-log
cryptosporidium treatment required.

(C) Slow sand or diatomaceous earth filtration there is an
additional 2.5-log cryptosporidium treatment required.

(D)  Alternative filtration technologies there is an
additional cryptosporidium treatment required as determined by
the Executive Secretary such that the total Cryptosporidium
removal an inactivation is at least 5.5-log.

(b)(i) Filtered systems must use one or more of the
treatment and management options listed in R309-215-15(14),
termed the microbial toolbox, to comply with the additional
Cryptosporidium treatment required in paragraph (a) of this
section.

(i) Systems classified in Bin 3 and Bin 4 must achieve at
least 1-log of the additional Cryptosporidium treatment required
under paragraph (a) of this section using either one or a
combination of the following: bag filters, bank filtration,
cartridge filters, chlorine dioxide, membranes, ozone, or UV, as
described in R309-215-15(15) through R309-215-15(19).

(c) Failure by a system in any month to achieve treatment
credit by meeting criteria in R309-215-15(15) through R309-
215-15(19) for microbial toolbox options that is at least equal to
the level of treatment required in paragraph (a) of this section is
a violation of the treatment technique requirement.

(d) Ifthe Executive Secretary determines during a sanitary
survey or an equivalent source water assessment that after a
system completed the monitoring conducted under R309-215-
15(2)(a) or R309-215-15(2)(b), significant changes occurred in
the system's watershed that could lead to increased
contamination of the source water by Cryptosporidium, the
system must take actions specified by the Executive Secretary
to address the contamination. These actions may include
additional source water monitoring and/or implementing
microbial toolbox options listed in R309-215-15(14).

(13) Schedule for compliance with Cryptosporidium
treatment requirements.

(a) Following initial bin classification under R309-215-
15(11)(c), filtered systems must provide the level of treatment
for Cryptosporidium required under R309-215-15(12) according

to the schedule in paragraph (c) of this section.

(b) Cryptosporidium treatment compliance dates.

(i) Systems that serve at least 100,000 people must comply
with Cryptosporidium treatment requirements no later than
April 1,2012.

(i1) Systems that serve from 50,000 to 99,999 people must
comply with Cryptosporidium treatment requirements no later
than October 1, 2012.

(iii) Systems thatserve from 10,000 to 49,999 people must
comply with Cryptosporidium treatment requirements no later
than October 1, 2013.

(iv) Systems that serve less than 10,000 people must
comply with Cryptosporidium treatment requirements no later
than October 1, 2014.

(v) The Executive Secretary may allow up to an additional
two years for complying with the treatment requirement for
systems making capital improvements.

(c) If the bin classification for a filtered system changes
following the second round of source water monitoring, as
determined under R309-215-15(11)(d), the system must provide
the level of treatment for Cryptosporidium required under
R309-215-15(12) on a schedule the Executive Secretary
approves.

(14) Microbial toolbox options for
Cryptosporidium treatment requirements.

(a) Systems receive the treatment credits listed in the table
in paragraph (b) of this section by meeting the conditions for
microbial toolbox options described in R309-215-15(15)
through R309-215-15(19). Systems apply these treatment
credits to meet the treatment requirements in R309-215-15(12).

(b) The following sub-section summarizes options in the
microbial toolbox and the Cryptosporidium treatment credit
with design and implementation criteria.

(i) Source Protection and Management Toolbox Options:

(A) Watershed control program: 0.5-log credit for
Executive Secretary-approved program comprising required
elements, annual program status report to Executive Secretary,
and regular watershed survey. Specific criteria are in R309-
215-15(15) (a).

(B) Alternative source/intake management: No prescribed
credit. Systems may conduct simultaneous monitoring for
treatment bin classification at alternative intake locations or
under alternative intake management strategies. Specific
criteria are in R309-215-15(15) (b).

(ii) Pre Filtration Toolbox Options:

(A) Presedimentation basin with coagulation: 0.5-log
credit during any month that presedimentation basins achieve a
monthly mean reduction of 0.5-log or greater in turbidity or
alternative Executive Secretary-approved performance criteria.
To be eligible, basins must be operated continuously with
coagulant addition and all plant flow must pass through basins.
Specific criteria are in R309-215-15(16) (a).

(B) Two-stage lime softening: 0.5-log credit for two-stage
softening where chemical addition and hardness precipitation
occur in both stages. All plant flow must pass through both

meeting

stages. Single-stage softening is credited as equivalent to
conventional treatment. Specific criteria are in R309-215-
15(16) (b).

(C) Bank filtration: 0.5-log credit for 25-foot setback; 1.0-
log credit for 50-foot setback; aquifer must be unconsolidated
sand containing at least 10 percent fines; average turbidity in
wells must be less than 1 NTU. Systems using wells followed
by filtration when conducting source water monitoring must
sample the well to determine bin classification and are not
eligible for additional credit. Specific criteria are in R309-215-
15(16) (c).

(iii) Treatment Performance Toolbox Options:

(A) Combined filter performance: 0.5-log credit for
combined filter effluent turbidity less than or equal to 0.15 NTU
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in at least 95 percent of measurements each month. Specific
criteria are in R309-215-15(17) (a).

(B) Individual filter performance: 0.5-log credit (in
addition to 0.5-log combined filter performance credit) if
individual filter effluent turbidity is less than or equal to 0.15
NTU in at least 95 percent of samples each month in each filter
and is never greater than 0.3 NTU in two consecutive
measurements in any filter. Specific criteria are in R309-215-
15(17) (b).

(C) Demonstration of performance: Creditawarded to unit
process or treatment train based on a demonstration to the
Executive Secretary with a Executive Secretary-approved
protocol. Specific criteria are in R309-215-15(17) (c).

(iv) Additional Filtration Toolbox Options:

(A) Bagor cartridge filters (individual filters): Up to 2-log
credit based on the removal efficiency demonstrated during
challenge testing with a 1.0-log factor of safety. Specific
criteria are in R309-215-15(18) (a).

(B) Bagor cartridge filters (in series): Up to 2.5-log credit
based on the removal efficiency demonstrated during challenge
testing with a 0.5-log factor of safety. Specific criteria are in
R309-215-15(18) (a).

(C) Membrane filtration: Log credit equivalent to removal
efficiency demonstrated in challenge test for device if supported
by direct integrity testing. Specific criteria are in R309-215-
15(18) (b).

(D) Second stage filtration: 0.5-log credit for second
separate granular media filtration stage if treatment train
includes coagulation prior to first filter. Specific criteria are in
R309-215-15(18) (c).

(E) Slow sand filters: 2.5-log credit as a secondary
filtration step; 3.0-log credit as a primary filtration process. No
prior chlorination for either option. Specific criteria are in
R309-215-15(18) (d).

(v) Inactivation Toolbox Options:

(A) Chlorine dioxide: Log credit based on measured CT
inrelation to CT table. Specific criteriain R309-215-15(19) (b).

(B) Ozone: Log credit based on measured CT in relation
to CT table. Specific criteria in R309-215-15(19) (b).

(C) UV: Log credit based on validated UV dose in
relation to UV dose table; reactor validation testing required to
establish UV dose and associated operating conditions. Specific
criteria in R309-215-15(19) (d).

(15) Source toolbox components.

(a) Watershed control program. Systems receive 0.5-log
Cryptosporidium treatment credit for implementing a watershed
control program that meets the requirements of this section.

(i) Systems that intend to apply for the watershed control
program credit must notify the Executive Secretary of this intent
no later than two years prior to the treatment compliance date
applicable to the system in R309-215-15(13).

(ii) Systems must submit to the Executive Secretary a
proposed watershed control plan no later than one year before
the applicable treatment compliance date in R309-215-15(13).
The Executive Secretary must approve the watershed control
plan for the system to receive watershed control program
treatment credit. The watershed control plan must include the
elements in paragraphs (a)(ii)(A) through (D) of this section.

(A) Identification of an "area of influence" outside of
which the likelihood of Cryptosporidium or fecal contamination
affecting the treatment plant intake is not significant. This is the
area to be evaluated in future watershed surveys under
paragraph (a)(v)(B) of this section.

(B) Identification of both potential and actual sources of
Cryptosporidium contamination and an assessment of the
relative impact of these sources on the system's source water
quality.

(C) An analysis of the effectiveness and feasibility of
control measures that could reduce Cryptosporidium loading

from sources of contamination to the system's source water.

(D) A statement of goals and specific actions the system
will undertake to reduce source water Cryptosporidium levels.
The plan must explain how the actions are expected to
contribute to specific goals, identify watershed partners and
their roles, identify resource requirements and commitments,
and include a schedule for plan implementation with deadlines
for completing specific actions identified in the plan.

(iii) Systems with existing watershed control programs
(i.e., programs in place on January 5, 2006) are eligible to seek
this credit. Their watershed control plans must meet the criteria
in paragraph (a)(ii) of this section and must specify ongoing and
future actions that will reduce source water Cryptosporidium
levels.

(iv) If the Executive Secretary does not respond to a
system regarding approval of a watershed control plan
submitted under this section and the system meets the other
requirements of this section, the watershed control program will
be considered approved and 0.5 log Cryptosporidium treatment
credit will be awarded unless and until the Executive Secretary
subsequently withdraws such approval.

(v) Systems must complete the actions in paragraphs
(a)(v)(A) through (C) of this section to maintain the 0.5-log
credit.

(A) Submit an annual watershed control program status
report to the Executive Secretary. The annual watershed control
program status report must describe the system's
implementation of the approved plan and assess the adequacy
of the plan to meet its goals. It must explain how the system is
addressing any shortcomings in plan implementation, including
those previously identified by the Executive Secretary or as the
result of the watershed survey conducted under paragraph
(a)(v)(B) of this section. It must also describe any significant
changes that have occurred in the watershed since the last
watershed sanitary survey. If a system determines during
implementation that making a significant change to its approved
watershed control program is necessary, the system must notify
the Executive Secretary prior to making any such changes. If
any change is likely to reduce the level of source water
protection, the system must also list in its notification the
actions the system will take to mitigate this effect.

(B) Undergo a watershed sanitary survey every three years
for community water systems and every five years for non-
community water systems and submit the survey report to the
Executive Secretary. The survey must be conducted according
to State guidelines and by persons the Executive Secretary
approves.

(I) The watershed sanitary survey must meet the following
criteria: encompass the region identified in the Executive
Secretary-approved watershed control plan as the area of
influence; assess the implementation of actions to reduce source
water Cryptosporidium levels; and identify any significant new
sources of Cryptosporidium.

(II) Ifthe Executive Secretary determines that significant
changes may have occurred in the watershed since the previous
watershed sanitary survey, systems must undergo another
watershed sanitary survey by a date the Executive Secretary
requires, which may be earlier than the regular date in
paragraph (a)(v)(B) of this section.

(C) The system must make the watershed control plan,
annual status reports, and watershed sanitary survey reports
available to the public upon request. These documents must be
in a plain language style and include criteria by which to
evaluate the success of the program in achieving plan goals.
The Executive Secretary may approve systems to withhold from
the public portions of the annual status report, watershed control
plan, and watershed sanitary survey based on water supply
security considerations.

(vi) Ifthe Executive Secretary determines that a system is
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not carrying out the approved watershed control plan, the
Executive Secretary may withdraw the watershed control
program treatment credit.

(b) Alternative source. (i) A system may conduct source
water monitoring that reflects a different intake location (either
in the same source or for an alternate source) or a different
procedure for the timing or level of withdrawal from the source
(alternative source monitoring). If the Executive Secretary
approves, a system may determine its bin classification under
R309-215-15(11) based on the alternative source monitoring
results.

(ii) If systems conduct alternative source monitoring under
paragraph (b)(i) of this section, systems must also monitor their
current plant intake concurrently as described in R309-215-
15(2).

(iii) Alternative source monitoring under paragraph (b)(i)
of'this section must meet the requirements for source monitoring
to determine bin classification, as described in R309-215-15(2)
through R309-215-15(7). Systems must report the alternative
source monitoring results to the Executive Secretary, along with
supporting information documenting the operating conditions
under which the samples were collected.

(iv) If a system determines its bin classification under
R309-215-15(11) using alternative source monitoring results
that reflect a different intake location or a different procedure
for managing the timing or level of withdrawal from the source,
the system must relocate the intake or permanently adopt the
withdrawal procedure, as applicable, no later than the applicable
treatment compliance date in R309-215-15(13).

(16) Pre-filtration treatment toolbox components.

(a) Presedimentation. Systems receive 0.5-log
Cryptosporidium treatment credit for a presedimentation basin
during any month the process meets the criteria in this
paragraph.

(i) The presedimentation basin must be in continuous
operation and must treat the entire plant flow taken from a
surface water or GWUDI source.

(i) The system must continuously add a coagulant to the
presedimentation basin.

(iii) The presedimentation basin must achieve the
performance criteria in paragraph (iii)(A) or (B) of this section.

(A) Demonstrates at least 0.5-log mean reduction of
influent turbidity. This reduction must be determined using
daily turbidity measurements in the presedimentation process
influent and effluent and must be calculated as follows:
logl0O(monthly mean of daily influent turbidity) minus
log10(monthly mean of daily effluent turbidity).

(B)  Complies with Executive Secretary-approved
performance criteria that demonstrate at least 0.5-log mean
removal of micron-sized particulate material through the
presedimentation process.

(b) Two-stage lime softening. Systems receive an
additional 0.5-log Cryptosporidium treatment credit for a two-
stage lime softening plant if chemical addition and hardness
precipitation occur in two separate and sequential softening
stages prior to filtration. Both softening stages must treat the
entire plant flow taken from a surface water or GWUDI source.

(c) Bank filtration. Systems receive Cryptosporidium
treatment credit for bank filtration that serves as pretreatment to
a filtration plant by meeting the criteria in this paragraph.
Systems using bank filtration when they begin source water
monitoring under R309-215-15(2)(a) must collect samples as
described in R309-215-15(4)(d) and are not eligible for this
credit.

(i) Wells with a ground water flow path of at least 25 feet
receive 0.5-log treatment credit; wells with a ground water flow
path of at least 50 feet receive 1.0-log treatment credit. The
ground water flow path must be determined as specified in
paragraph (c)(iv) of this section.

(i) Only wells in granular aquifers are eligible for
treatment credit. Granular aquifers are those comprised of sand,
clay, silt, rock fragments, pebbles or larger particles, and minor
cement. A system must characterize the aquifer at the well site
to determine aquifer properties. Systems must extract a core
from the aquifer and demonstrate that in at least 90 percent of
the core length, grains less than 1.0 mm in diameter constitute
at least 10 percent of the core material.

(iii) Only horizontal and vertical wells are eligible for
treatment credit.

(iv) For vertical wells, the ground water flow path is the
measured distance from the edge of the surface water body
under high flow conditions (determined by the 100 year
floodplain elevation boundary or by the floodway, as defined in
Federal Emergency Management Agency flood hazard maps) to
the well screen. For horizontal wells, the ground water flow
path is the measured distance from the bed of the river under
normal flow conditions to the closest horizontal well lateral
screen.

(v) Systems must monitor each wellhead for turbidity at
least once every four hours while the bank filtration process is
in operation. If monthly average turbidity levels, based on daily
maximum values in the well, exceed 1 NTU, the system must
report this result to the Executive Secretary and conduct an
assessment within 30 days to determine the cause of the high
turbidity levels in the well. If the Executive Secretary
determines that microbial removal has been compromised, the
Executive Secretary may revoke treatment credit until the
system implements corrective actions approved by the
Executive Secretary to remediate the problem.

(vi) Springs and infiltration galleries are not eligible for
treatment credit under this section, but are eligible for credit
under R309-215-15(17)(c).

(vii) Bank filtration demonstration of performance. The
Executive Secretary may approve Cryptosporidium treatment
credit for bank filtration based on a demonstration of
performance study that meets the criteria in this paragraph.
This treatment credit may be greater than 1.0-log and may be
awarded to bank filtration that does not meet the criteria in
paragraphs (c)(i)-(v) of this section.

(A) The study must follow a Executive Secretary-
approved protocol and must involve the collection of data on the
removal of Cryptosporidium or a surrogate for Cryptosporidium
and related hydrogeologic and water quality parameters during
the full range of operating conditions.

(B) The study must include sampling both from the
production well(s) and from monitoring wells that are screened
and located along the shortest flow path between the surface
water source and the production well(s).

(17) Treatment performance toolbox components.

(a) Combined filter performance. Systems using
conventional filtration treatment or direct filtration treatment
receive an additional 0.5-log Cryptosporidium treatment credit
during any month the system meets the criteria in this
paragraph. Combined filter effluent (CFE) turbidity must be
less than or equal to 0.15 NTU in at least 95 percent of the
measurements. Turbidity must be measured as described in
R309-200-4(3) and (4).

(b) Individual filter performance. Systems using
conventional filtration treatment or direct filtration treatment
receive 0.5-log Cryptosporidium treatment credit, which can be
in addition to the 0.5-log credit under paragraph (a) of this
section, during any month the system meets the criteria in this
paragraph. Compliance with these criteria must be based on
individual filter turbidity monitoring as described in R309-215-
9(4) or (5), as applicable.

(i) The filtered water turbidity for each individual filter
must be less than or equal to 0.15 NTU in at least 95 percent of
the measurements recorded each month.
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(ii) No individual filter may have a measured turbidity
greater than 0.3 NTU in two consecutive measurements taken 15
minutes apart.

(iii) Any system that has received treatment credit for
individual filter performance and fails to meet the requirements
of paragraph (b)(i) or (ii) of this section during any month does
not receive a treatment technique violation under R309-215-
15(12)(c) if the Executive Secretary determines the following:

(A) The failure was due to unusual and short-term
circumstances that could not reasonably be prevented through
optimizing treatment plant design, operation, and maintenance.

(B) The system has experienced no more than two such
failures in any calendar year.

(c) Demonstration of performance. The Executive
Secretary may approve Cryptosporidium treatment credit for
drinking water treatment processes based on a demonstration of
performance study that meets the criteria in this paragraph. This
treatment credit may be greater than or less than the prescribed
treatment credits in R309-215-15(12) or R309-215-15(16)
through R309-215-15(19) and may be awarded to treatment
processes that do not meet the criteria for the prescribed credits.

(i) Systems cannot receive the prescribed treatment credit
for any toolbox box option in R309-215-15(16) through R309-
215-15(19) if that toolbox option is included in a demonstration
of performance study for which treatment credit is awarded
under this paragraph.

(i) The demonstration of performance study must follow
a Executive Secretary-approved protocol and must demonstrate
the level of Cryptosporidium reduction the treatment process
will achieve under the full range of expected operating
conditions for the system.

(iii) Approval by the Executive Secretary must be in
writing and may include monitoring and treatment performance
criteria that the system must demonstrate and report on an
ongoing basis to remain eligible for the treatment credit. The
Executive Secretary may designate such criteria where
necessary to verify that the conditions under which the
demonstration of performance credit was approved are
maintained during routine operation.

(18) Additional filtration toolbox components.

(a) Bag and cartridge filters.  Systems receive
Cryptosporidium treatment credit of up to 2.0-log for individual
bag or cartridge filters and up to 2.5-log for bag or cartridge
filters operated in series by meeting the criteria in paragraphs
(a)(i) through (x) of this section. To be eligible for this credit,
systems must report the results of challenge testing that meets
the requirements of paragraphs (a)(ii) through (ix) of this section
to the Executive Secretary. The filters must treat the entire plant
flow taken from a surface water source.

(i) The Cryptosporidium treatment credit awarded to bag
or cartridge filters must be based on the removal efficiency
demonstrated during challenge testing that is conducted
according to the criteria in paragraphs (a)(ii) through (a)(ix) of
this section. A factor of safety equal to 1-log for individual bag
or cartridge filters and 0.5-log for bag or cartridge filters in
series must be applied to challenge testing results to determine
removal credit. Systems may use results from challenge testing
conducted prior to January 5, 2006 if the prior testing was
consistent with the criteria specified in paragraphs (a)(ii)
through (ix) of this section.

(i) Challenge testing must be performed on full-scale bag
or cartridge filters, and the associated filter housing or pressure
vessel, that are identical in material and construction to the
filters and housings the system will use for removal of
Cryptosporidium. Bag or cartridge filters must be challenge
tested in the same configuration that the system will use, either
as individual filters or as a series configuration of filters.

(iii)  Challenge testing must be conducted using
Cryptosporidium or a surrogate that is removed no more

efficiently than Cryptosporidium. The microorganism or
surrogate used during challenge testing is referred to as the
challenge particulate. The concentration of the challenge
particulate must be determined using a method capable of
discreetly quantifying the specific microorganism or surrogate
used in the test; gross measurements such as turbidity may not
be used.

(iv) The maximum feed water concentration that can be
used during a challenge test must be based on the detection limit
of the challenge particulate in the filtrate (i.e., filtrate detection
limit) and must be calculated using the following equation:
Maximum Feed Concentration = 1 x 10* x (Filtrate Detection
Limit).

(v) Challenge testing must be conducted at the maximum
design flow rate for the filter as specified by the manufacturer.

(vi) Each filter evaluated must be tested for a duration
sufficient to reach 100 percent of the terminal pressure drop,
which establishes the maximum pressure drop under which the
filter may be used to comply with the requirements of this
subpart.

(vii) Removal efficiency of a filter must be determined
from the results of the challenge test and expressed in terms of
log removal values using the following equation: LRV =
LOG,(Cy)-LOG,((C,) Where: LRV = log removal value
demonstrated during challenge testing; C, = the feed
concentration measured during the challenge test; and C, = the
filtrate concentration measured during the challenge test. In
applying this equation, the same units must be used for the feed
and filtrate concentrations. If the challenge particulate is not
detected in the filtrate, then the term C, must be set equal to the
detection limit.

(viii) Each filter tested must be challenged with the
challenge particulate during three periods over the filtration
cycle: within two hours of start-up of a new filter; when the
pressure drop is between 45 and 55 percent of the terminal
pressure drop; and at the end of the cycle after the pressure drop
has reached 100 percent of the terminal pressure drop. An LRV
must be calculated for each of these challenge periods for each
filter tested. The LRV for the filter (LRV,.,) must be assigned
the value of the minimum LRV observed during the three
challenge periods for that filter.

(ix) If fewer than 20 filters are tested, the overall removal
efficiency for the filter product line must be set equal to the
lowest LRV, among the filters tested. 1f20 or more filters are
tested, the overall removal efficiency for the filter product line
must be set equal to the 10th percentile of the set of LRV,
values for the various filters tested. The percentile is defined by
(i/(n+1)) where i is the rank of n individual data points ordered
lowest to highest. If necessary, the 10th percentile may be
calculated using linear interpolation.

(x) Ifapreviously tested filter is modified in a manner that
could change the removal efficiency of the filter product line,
challenge testing to demonstrate the removal efficiency of the
modified filter must be conducted and submitted to the
Executive Secretary.

(b) Membrane filtration.

(i) Systems receive Cryptosporidium treatment credit for
membrane filtration that meets the criteria of this paragraph.
Membrane cartridge filters that meet the definition of membrane
filtration in R309-110 are eligible for this credit. The level of
treatment credit a system receives is equal to the lower of the
values determined under paragraph (b)(i)(A) and (B) of this
section.

(A) Theremoval efficiency demonstrated during challenge
testing conducted under the conditions in paragraph (b)(ii) of
this section.

(B) The maximum removal efficiency that can be verified
through direct integrity testing used with the membrane
filtration process under the conditions in paragraph (b)(iii) of
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this section.

(ii) Challenge Testing. The membrane used by the system
must undergo challenge testing to evaluate removal efficiency,
and the system must report the results of challenge testing to the
Executive Secretary. Challenge testing must be conducted
according to the criteria in paragraphs (b)(ii)(A) through (G) of
this section. Systems may use data from challenge testing
conducted prior to January 5, 2006 if the prior testing was
consistent with the criteria in paragraphs (b)(ii)(A) through (G)
of this section.

(A) Challenge testing must be conducted on either a full-
scale membrane module, identical in material and construction
to the membrane modules used in the system's treatment facility,
or a smaller-scale membrane module, identical in material and
similar in construction to the full-scale module. A module is
defined as the smallest component of a membrane unit in which
a specific membrane surface area is housed in a device with a
filtrate outlet structure.

(B) Challenge testing must be conducted using
Cryptosporidium oocysts or a surrogate that is removed no more
efficiently than Cryptosporidium oocysts. The organism or
surrogate used during challenge testing is referred to as the
challenge particulate. The concentration of the challenge
particulate, in both the feed and filtrate water, must be
determined using a method capable of discretely quantifying the
specific challenge particulate used in the test; gross
measurements such as turbidity may not be used.

(C) The maximum feed water concentration that can be
used during a challenge test is based on the detection limit of the
challenge particulate in the filtrate and must be determined
according to the following equation: Maximum Feed
Concentration = 3.16 x 10° x (Filtrate Detection Limit).

(D)  Challenge testing must be conducted under
representative hydraulic conditions at the maximum design flux
and maximum design process recovery specified by the
manufacturer for the membrane module. Flux is defined as the
throughput of a pressure driven membrane process expressed as
flow per unit of membrane area. Recovery is defined as the
volumetric percent of feed water that is converted to filtrate over
the course of an operating cycle uninterrupted by events such as
chemical cleaning or a solids removal process (i.e.,
backwashing).

(E) Removal efficiency of a membrane module must be
calculated from the challenge test results and expressed as a log
removal value according to the following equation: LRV =
LOG,((Cy) - LOG,(C,) Where: LRV = log removal value
demonstrated during the challenge test; C, = the feed
concentration measured during the challenge test; and C, = the
filtrate concentration measured during the challenge test.
Equivalent units must be used for the feed and filtrate
concentrations. Ifthe challenge particulate is not detected in the
filtrate, the term C, is set equal to the detection limit for the
purpose of calculating the LRV. An LRV must be calculated
for each membrane module evaluated during the challenge test.

(F) The removal efficiency of a membrane filtration
process demonstrated during challenge testing must be
expressed as a log removal value (LRV ;). If fewer than 20
modules are tested, then LRV 1, is equal to the lowest of the
representative LRVs among the modules tested. If 20 or more
modules are tested, then LRV 1 is equal to the 10th percentile
of the representative LRVs among the modules tested. The
percentile is defined by (i/(n+1)) where i is the rank of n
individual data points ordered lowest to highest. If necessary,
the 10th percentile may be calculated using linear interpolation.

(G) The challenge test must establish a quality control
release value (QCRV) for a non-destructive performance test
that demonstrates the Cryptosporidium removal capability of the
membrane filtration module. This performance test must be
applied to each production membrane module used by the

system that was not directly challenge tested in order to verify
Cryptosporidium removal capability. Production modules that
do not meet the established QCRV are not eligible for the
treatment credit demonstrated during the challenge test.

(H) If a previously tested membrane is modified in a
manner that could change the removal efficiency of the
membrane or the applicability of the non-destructive
performance test and associated QCRV, additional challenge
testing to demonstrate the removal efficiency of, and determine
a new QCRYV for, the modified membrane must be conducted
and submitted to the Executive Secretary.

(iii) Direct integrity testing. Systems must conduct direct
integrity testing in a manner that demonstrates a removal
efficiency equal to or greater than the removal credit awarded
to the membrane filtration process and meets the requirements
described in paragraphs (b)(iii)(A) through (F) of this section.
A direct integrity test is defined as a physical test applied to a
membrane unit in order to identify and isolate integrity breaches
(i.e., one or more leaks that could result in contamination of the
filtrate).

(A) The direct integrity test must be independently applied
to each membrane unit in service. A membrane unit is defined
as a group of membrane modules that share common valving
that allows the unit to be isolated from the rest of the system for
the purpose of integrity testing or other maintenance.

(B) The direct integrity method must have a resolution of
3 micrometers or less, where resolution is defined as the size of
the smallest integrity breach that contributes to a response from
the direct integrity test.

(C) The direct integrity test must have a sensitivity
sufficient to verify the log treatment credit awarded to the
membrane filtration process by the Executive Secretary, where
sensitivity is defined as the maximum log removal value that
can be reliably verified by a direct integrity test. Sensitivity
must be determined using the approach in either paragraph
(b)(iii)(C)(I) or (II) of this section as applicable to the type of
direct integrity test the system uses.

(I) For direct integrity tests that use an applied pressure or
vacuum, the direct integrity test sensitivity must be calculated
according to the following equation: LRV, = LOG,, (Q,
/(VCF X Q,cacr)) Where: LRV, .= the sensitivity of the direct
integrity test; Q, = total design filtrate flow from the membrane
unit; Q, ..., = flow of water from an integrity breach associated
with the smallest integrity test response that can be reliably
measured, and VCF = volumetric concentration factor. The
volumetric concentration factor is the ratio of the suspended
solids concentration on the high pressure side of the membrane
relative to that in the feed water.

(II) For direct integrity tests that use a particulate or
molecular marker, the direct integrity test sensitivity must be
calculated according to the following equation: LRV, =
LOG,(Cy)-LOG,((C,) Where: LRVDIT = the sensitivity of the
direct integrity test; Cf = the typical feed concentration of the
marker used in the test; and Cp = the filtrate concentration of
the marker from an integral membrane unit.

(D) Systems must establish a control limit within the
sensitivity limits of the direct integrity test that is indicative of
an integral membrane unit capable of meeting the removal
credit awarded by the Executive Secretary.

(E) If the result of a direct integrity test exceeds the
control limit established under paragraph (b)(iii)(D) of this
section, the system must remove the membrane unit from
service. Systems must conduct a direct integrity test to verify
any repairs, and may return the membrane unit to service only
if the direct integrity test is within the established control limit.

(F) Systems must conduct direct integrity testing on each
membrane unit at a frequency of not less than once each day
that the membrane unit is in operation. The Executive Secretary
may approve less frequent testing, based on demonstrated
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process reliability, the use of multiple barriers effective for
Cryptosporidium, or reliable process safeguards.

(iv) Indirect integrity monitoring. Systems must conduct
continuous indirect integrity monitoring on each membrane unit
according to the criteria in paragraphs (b)(iv)(A) through (E) of
this section. Indirect integrity monitoring is defined as
monitoring some aspect of filtrate water quality that is
indicative of the removal of particulate matter. A system that
implements continuous direct integrity testing of membrane
units in accordance with the criteria in paragraphs (b)(iii)(A)
through (E) of this section is not subject to the requirements for
continuous indirect integrity monitoring. Systems must submit
a monthly report to the Executive Secretary summarizing all
continuous indirect integrity monitoring results triggering direct
integrity testing and the corrective action that was taken in each
case.

(A) Unless the Executive Secretary approves an alternative
parameter, continuous indirect integrity monitoring must include
continuous filtrate turbidity monitoring.

(B) Continuous monitoring must be conducted at a
frequency of no less than once every 15 minutes.

(C) Continuous monitoring must be separately conducted
on each membrane unit.

(D) If indirect integrity monitoring includes turbidity and
if the filtrate turbidity readings are above 0.15 NTU for a period
greater than 15 minutes (i.e., two consecutive 15-minute
readings above 0.15 NTU), direct integrity testing must
immediately be performed on the associated membrane unit as
specified in paragraphs (b)(iii)(A) through (E) of this section.

(E) If indirect integrity monitoring includes a Executive
Secretary-approved alternative parameter and if the alternative
parameter exceeds a Executive Secretary-approved control limit
for a period greater than 15 minutes, direct integrity testing must
immediately be performed on the associated membrane units as
specified in paragraphs (b)(iii)(A) through (E) of this section.

(c) Second stage filtration. Systems receive 0.5-log
Cryptosporidium treatment credit for a separate second stage of
filtration that consists of sand, dual media, GAC, or other fine
grain media following granular media filtration if the Executive
Secretary approves. To be eligible for this credit, the first stage
of filtration must be preceded by a coagulation step and both
filtration stages must treat the entire plant flow taken from a
surface water or GWUDI source. A cap, such as GAC, on a
single stage of filtration is not eligible for this credit. The
Executive Secretary must approve the treatment credit based on
an assessment of the design characteristics of the filtration
process.

(d) Slow sand filtration (as secondary filter). Systems are
eligible to receive 2.5-log Cryptosporidium treatment credit for
a slow sand filtration process that follows a separate stage of
filtration if both filtration stages treat entire plant flow taken
from a surface water or GWUDI source and no disinfectant
residual is present in the influent water to the slow sand
filtration process. The Executive Secretary must approve the
treatment credit based on an assessment of the design
characteristics of the filtration process. This paragraph does not
apply to treatment credit awarded to slow sand filtration used as
a primary filtration process.

(19) Inactivation toolbox components.

(a) Calculation of CT values. (i) CT is the product of the
disinfectant contact time (T, in minutes) and disinfectant
concentration (C, in milligrams per liter). Systems with
treatment credit for chlorine dioxide or ozone under paragraph
(b) or (c) of this section must calculate CT at least once each
day, with both C and T measured during peak hourly flow as
specified in R309-200-4(3) and (4).

(ii) Systems with several disinfection segments in
sequence may calculate CT for each segment, where a
disinfection segment is defined as a treatment unit process with

a measurable disinfectant residual level and a liquid volume.
Under this approach, systems must add the Cryptosporidium CT
values in each segment to determine the total CT for the
treatment plant.

(b) CT values for chlorine dioxide and ozone. (i) Systems
receive the Cryptosporidium treatment credit listed in this
paragraph by meeting the corresponding chlorine dioxide CT
value for the applicable water temperature, as described in
paragraph (a) of this section.

(i) CT values (MG)(MIN)/L) for Cryptosporidium
inactivation by Chlorine Dioxide listed by the log credit with
inactivation listed by water temperature in degrees Celsius.

(A) 0.25 Log Credit:

(D) less than or equal to 0.5 degrees: 159;

(D) 1 degree: 153;

(III) 2 degrees: 140;

(IV) 3 degrees: 128;

(V) 5 degrees: 107;

(VI) 7 degrees: 90;

(VID) 10 degrees: 69;

(VIID) 15 degrees: 45;

(IX) 20 degrees: 29;

(X) 25 degrees: 19; and

(XI) 30 degrees: 12.

(B) 0.5 Log Credit:

(D) less than or equal to 0.5 degrees: 319;

(II) 1 degree: 305;

(III) 2 degrees: 279;

(IV) 3 degrees: 256;

(V) 5 degrees: 214;

(VI) 7 degrees: 180;

(VID) 10 degrees: 138;

(VIID) 15 degrees: 89;

(IX) 20 degrees: 58;

(X) 25 degrees: 38; and

(XI) 30 degrees: 24.

(C) 1.0 Log Credit:

(D) less than or equal to 0.5 degrees: 637;

(D) 1 degree: 610;

(III) 2 degrees: 558;

(IV) 3 degrees: 511;

(V) 5 degrees: 429;

(VI) 7 degrees: 360;

(VID) 10 degrees: 277;

(VIID) 15 degrees: 179;

(IX) 20 degrees: 116;

(X) 25 degrees: 75; and

(XI) 30 degrees: 49.

(D) 1.5 Log Credit:

(D) less than or equal to 0.5 degrees: 956;

(D) 1 degree: 915;

(III) 2 degrees: 838;

(IV) 3 degrees: 767,

(V) 5 degrees: 643;

(VI) 7 degrees: 539;

(VID) 10 degrees: 415;

(VIID) 15 degrees: 268;

(IX) 20 degrees: 174;

(X) 25 degrees: 113; and

(XI) 30 degrees: 73.

(E) 2.0 Log Credit:

(I) less than or equal to 0.5 degrees: 1275;

(II) 1 degree: 1220;

(III) 2 degrees: 1117;

(IV) 3 degrees: 1023;

(V) 5 degrees: 858;

(VI) 7 degrees: 719;

(VID) 10 degrees: 553;

(VIID) 15 degrees: 357;



UAC (As of March 1, 2011)

Printed: March 9, 2011

Page 107

(IX) 20 degrees: 232;

(X) 25 degrees: 150; and

(XTI) 30 degrees: 98.

(F) 2.5 Log Credit:

(D) less than or equal to 0.5 degrees: 1594;

(II) 1 degree: 1525;

(IIT) 2 degrees: 1396;

(IV) 3 degrees: 1278;

(V) 5 degrees: 1072;

(VI) 7 degrees: 899;

(VII) 10 degrees: 691;

(VIII) 15 degrees: 447,

(IX) 20 degrees: 289;

(X) 25 degrees: 188; and

(XI) 30 degrees: 122.

(G) 3.0 Log Credit:

(D) less than or equal to 0.5 degrees: 1912;

(II) 1 degree: 1830;

(IIT) 2 degrees: 1675;

(IV) 3 degrees: 1534;

(V) 5 degrees: 1286;

(VI) 7 degrees: 1079;

(VII) 10 degrees: 830;

(VIII) 15 degrees: 536;

(IX) 20 degrees: 347,

(X) 25 degrees: 226; and

(XI) 30 degrees: 147.

(F) Systems may use this equation to determine log credit
between the indicated values above: Log credit = (0.001506 x
(1.09116) ™) x CT.

(ii) Systems receive the Cryptosporidium treatment credit
listed in this paragraph by meeting the corresponding ozone CT
values for the applicable water temperature, as described in
paragraph (a) of this section. CT values (MG)(MIN)/L) for
Cryptosporidium inactivation by Ozone listed by the log credit
with inactivation listed by water temperature in degrees Celsius.

(A) 0.25 Log Credit:

(D) less than or equal to 0.5 degrees: 6.0;

(IT) 1 degree: 5.8;

(III) 2 degrees: 5.2;

(IV) 3 degrees: 4.8;

(V) 5 degrees: 4.0;

(VI) 7 degrees: 3.3;

(VID) 10 degrees: 2.5;

(VIII) 15 degrees: 1.6;

(IX) 20 degrees: 1.0;

(X) 25 degrees: 0.6; and

(XI) 30 degrees: 0.39.

(B) 0.5 Log Credit:

(D) less than or equal to 0.5 degrees: 12;

(IT) 1 degree: 12;

(III) 2 degrees: 10;

(IV) 3 degrees: 9.5;

(V) 5 degrees: 7.9;

(VI) 7 degrees: 6.5;

(VID) 10 degrees: 4.9;

(VIII) 15 degrees: 3.1;

(IX) 20 degrees: 2.0;

(X) 25 degrees: 1.2; and

(XI) 30 degrees: 0.78.

(C) 1.0 Log Credit:

(I) less than or equal to 0.5 degrees: 24;

(IT) 1 degree: 23;

(III) 2 degrees: 21;

(IV) 3 degrees: 19;

(V) 5 degrees: 16;

(VI) 7 degrees: 13;

(VII) 10 degrees: 9.9;

(VIII) 15 degrees: 6.2;

(IX) 20 degrees: 3.9;

(X) 25 degrees: 2.5; and

(XI) 30 degrees: 1.6.

(D) 1.5 Log Credit:

(I) less than or equal to 0.5 degrees: 36;

(II) 1 degree: 35;

(III) 2 degrees: 31;

(IV) 3 degrees: 29;

(V) S degrees: 24;

(VD) 7 degrees: 20;

(VID) 10 degrees: 15;

(VIII) 15 degrees: 9.3;

(IX) 20 degrees: 5.9;

(X) 25 degrees: 3.7; and

(XI) 30 degrees: 2.4.

(E) 2.0 Log Credit:

(D) less than or equal to 0.5 degrees: 48;

(II) 1 degree: 46;

(III) 2 degrees: 42;

(IV) 3 degrees: 38;

(V) S degrees: 32;

(VD) 7 degrees: 26;

(VID) 10 degrees: 20;

(VIII) 15 degrees: 12;

(IX) 20 degrees: 7.8;

(X) 25 degrees: 4.9; and

(XI) 30 degrees: 3.1.

(F) 2.5 Log Credit:

(D) less than or equal to 0.5 degrees: 60;

(II) 1 degree: 58;

(III) 2 degrees: 52;

(IV) 3 degrees: 48;

(V) 5 degrees: 40;

(VD) 7 degrees: 33;

(VID) 10 degrees: 25;

(VIII) 15 degrees: 16;

(IX) 20 degrees: 9.8;

(X) 25 degrees: 6.2; and

(XI) 30 degrees: 3.9.

(G) 3.0 Log Credit:

(I) less than or equal to 0.5 degrees: 72;

(IT) 1 degree: 69;

(III) 2 degrees: 63;

(IV) 3 degrees: 57;

(V) S degrees: 47,

(VD) 7 degrees: 39;

(VID) 10 degrees: 30;

(VIII) 15 degrees: 19;

(IX) 20 degrees: 12;

(X) 25 degrees: 7.4; and

(XI) 30 degrees: 4.7.

(F) Systems may use this equation to determine log credit
between the indicated values: Log credit = (0.0397 x
(1.09757)"™) x CT.

(c) Site-specific study. The Executive Secretary may
approve alternative chlorine dioxide or ozone CT values to
those listed in paragraph (b) above on a site-specific basis. The
Executive Secretary must base this approval on a site-specific
study a system conducts that follows a protocol approved by the
Executive Secretary.

(d) Ultraviolet light. Systems receive Cryptosporidium,
Giardia lamblia, and virus treatment credits for ultraviolet (UV)
light reactors by achieving the corresponding UV dose values
shown in paragraph (d)(i) of this section. Systems must validate
and monitor UV reactors as described in paragraph (d)(ii) and
(iii) of this section to demonstrate that they are achieving a
particular UV dose value for treatment credit.

(i) UV dose table. The treatment credits listed in Table
215-5 are for UV light at a wavelength of 254 nm as produced
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by a low pressure mercury vapor lamp. To receive treatment
credit for other lamp types, systems must demonstrate an
equivalent germicidal dose through reactor validation testing, as
described in paragraph (d)(ii). The UV dose values in Table
215-5 are applicable only to post-filter applications of UV in
filtered systems.

TABLE 215-5
UV Dose Table for Cryptosporidium,
Giardia lamblia, and Virus Inactivation Credit

Log Cryptosporidium Giardia lamblia Virus
credit UV dose UV dose UV dose
(md/cm?) (md/cm?) (md/cm?)
0.5 1.6 1.5 39
1.0 2.5 2.1 58
1.5 3.9 3.0 79
2.0 5.8 5.2 100
2.5 8.5 7.7 121
3.0 12 11 143
3.5 15 15 163
4.0 22 22 186

(ii) Reactor validation testing. Systems must use UV
reactors that have undergone validation testing to determine the
operating conditions under which the reactor delivers the UV
dose required in paragraph (d)(i) of this section (i.e., validated
operating conditions). These operating conditions must include
flow rate, UV intensity as measured by a UV sensor, and UV
lamp status.

(A) When determining validated operating conditions,
systems must account for the following factors: UV absorbance
of the water; lamp fouling and aging; measurement uncertainty
of on-line sensors; UV dose distributions arising from the
velocity profiles through the reactor; failure of UV lamps or
other critical system components; and inlet and outlet piping or
channel configurations of the UV reactor.

(B) Validation testing must include the following: Full
scale testing of a reactor that conforms uniformly to the UV
reactors used by the system and inactivation of a test
microorganism whose dose response characteristics have been
quantified with a low pressure mercury vapor lamp.

(C) The Executive Secretary may approve an alternative
approach to validation testing.

(iii) Reactor monitoring.

(A) Systems must monitor their UV reactors to determine
if the reactors are operating within validated conditions, as
determined under paragraph (d)(ii) of this section. This
monitoring must include UV intensity as measured by a UV
sensor, flow rate, lamp status, and other parameters the
Executive Secretary designates based on UV reactor operation.
Systems must verify the calibration of UV sensors and must
recalibrate sensors in accordance with a protocol the Executive
Secretary approves.

(B) To receive treatment credit for UV light, systems must
treat at least 95 percent of the water delivered to the public
during each month by UV reactors operating within validated
conditions for the required UV dose, as described in paragraphs
(d)(i) and (ii) of this section. Systems must demonstrate
compliance with this condition by the monitoring required under
paragraph (d)(iii)(A) of this section.

(20) Reporting requirements.

(a) Systems must report sampling schedules under R309-
215-15(3) and source water monitoring results under R309-215-
15(7) unless they notify the Executive Secretary that they will
not conduct source water monitoring due to meeting the criteria
of R309-215-15(2)(d).

(b) Filtered systems must report their Cryptosporidium bin
classification as described in R309-215-15(11).

(c) Systems must report disinfection profiles and
benchmarks to the Executive Secretary as described in R309-
215-15(9) through R309-215-15(10) prior to making a
significant change in disinfection practice.

(d) Systems must report to the Executive Secretary in
accordance with the following information on the following
schedule for any microbial toolbox options used to comply with
treatment requirements under R309-215-15(12). Alternatively,
the Executive Secretary may approve a system to certify
operation within required parameters for treatment credit rather
than reporting monthly operational data for toolbox options.

(i) Watershed control program (WCP).

(A) Notice of intention to develop a new or continue an
existing watershed control program no later than two years
before the applicable treatment compliance date in R309-215-
15(13).

(B) Watershed control plan no later than one year before
the applicable treatment compliance date in R309-215-15(13).

(C) Annual watershed control program status report every
12 months, beginning one year after the applicable treatment
compliance date in R309-215-15(13).

(D) Watershed sanitary survey report:

(I) For community water systems, every three years
beginning three years after the applicable treatment compliance
date in R309-215-15(13).

(II) For noncommunity water systems, every five years
beginning five years after the applicable treatment compliance
date in R309-215-15(13).

(i) Alternative source/intake management:

(A) Verification that system has relocated the intake or
adopted the intake withdrawal procedure reflected in monitoring
results No later than the applicable treatment compliance date
in R309-215-15(13).

(iii)  Presedimentation:
following:

(A) Continuous basin operation

(B) Treatment of 100% of the flow

(C) Continuous addition of a coagulant

(D) At least 0.5-log mean reduction of influent turbidity
or compliance with alternative Executive Secretary-approved
performance criteria.

(E) Monthly reporting within 10 days following the month
in which the monitoring was conducted, beginning on the
applicable treatment compliance date in R309-215-15(13).

(iv) Two-stage lime softening: Monthly verification of the
following:

(A) Chemical addition and hardness precipitation occurred
in two separate and sequential softening stages prior to
filtration.

(B) Both stages treated 100% of the plant flow.

(C) Monthly reporting within 10 days following the month
in which the monitoring was conducted, beginning on the
applicable treatment compliance date in R309-215-15(13).

(v) Bank filtration:

(A) Initial demonstration of the following no later than the
applicable treatment compliance date in R309-215-15(13).

(I) Unconsolidated, predominantly sandy aquifer

(II) Setback distance of at least 25 ft. (0.5-log credit) or 50
ft. (1.0-log credit).

(B) If monthly average of daily max turbidity is greater
than 1 NTU then system must report result and submit an
assessment of the cause. The report is due within 30 days
following the month in which the monitoring was conducted,
beginning on the applicable treatment compliance date in R309-
215-15(13).

(vi) Combined filter performance:

(A) Monthly verification of combined filter effluent (CFE)
turbidity levels less than or equal to 0.15 NTU in at least 95
percent of the 4 hour CFE measurements taken each month.

(B) Monthly reporting within 10 days following the month
in which the monitoring was conducted, beginning on the
applicable treatment compliance date in R309-215-15(13).

(vii) Individual filter performance. Monthly verification

Monthly verification of the
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of the following:

(A) Individual filter effluent (IFE ) turbidity levels less
than or equal to 0.15 NTU in at least 95 percent of samples each
month in each filter.

(B) No individual filter greater than 0.3 NTU in two
consecutive readings 15 minutes apart.

(C) Monthly reporting within 10 days following the month
in which the monitoring was conducted, beginning on the
applicable treatment compliance date in R309-215-15(13).

(viii) Demonstration of performance.

(A) Results from testing following a Executive Secretary
approved protocol no later than the applicable treatment
compliance date in R309-215-15(13).

(B) As required by the Executive Secretary, monthly
verification of operation within conditions of Executive
Secretary approval for demonstration of performance credit
within 10 days following the month in which monitoring was
conducted, beginning on the applicable treatment compliance
date in R309-215-15(13).

(ix) Bag filters and cartridge filters.

(A) Demonstration that the following criteria are met no
later than the applicable treatment compliance date in R309-
215-15(13).

(I) Process meets the definition of bag or cartridge
filtration;

(II) Removal efficiency established through challenge
testing that meets criteria in this subpart.

(B) Monthly verification that 100% of plant flow was
filtered within 10 days following the month in which monitoring
was conducted, beginning on the applicable treatment
compliance date in R309-215-15(13).

(x) Membrane filtration.

(A) Results of verification testing demonstrating the
following no later than the applicable treatment compliance date
in R309-215-15(13).

(I) Removal efficiency established through challenge
testing that meets criteria in this subpart;

(I) Integrity test method and parameters, including
resolution, sensitivity, test frequency, control limits, and
associated baseline.

(B) Monthly report summarizing the following within 10
days following the month in which monitoring was conducted,
beginning on the applicable treatment compliance date in R309-
215-15(13).

(D) All direct integrity tests above the control limit;

(II) If applicable, any turbidity or alternative Executive
Secretary-approved indirect integrity monitoring results
triggering direct integrity testing and the corrective action that
was taken.

(xi) Second stage filtration: Monthly verification that
100% of flow was filtered through both stages and that first
stage was preceded by coagulation step within 10 days
following the month in which monitoring was conducted,
beginning on the applicable treatment compliance date in R309-
215-15(13).

(xii) Slow sand filtration (as secondary filter): Monthly
verification that both a slow sand filter and a preceding separate
stage of filtration treated 100% of flow from surface water
sources within 10 days following the month in which
monitoring was conducted, beginning on the applicable
treatment compliance date in R309-215-15(13).

(xiii) Chlorine dioxide: Summary of CT values for each
day as described in R309-215-15(19) within 10 days following
the month in which monitoring was conducted, beginning on the
applicable treatment compliance date in R309-215-15(13).

(xiv) Ozone: Summary of CT values for each day as
described in R309-215-15(19) within 10 days following the
month in which monitoring was conducted, beginning on the
applicable treatment compliance date in R309-215-15(13).

(xv) UV:

(A) Validation test results demonstrating operating
conditions that achieve required UV dose no later than the
applicable treatment compliance date in R309-215-15(13).

(B) Monthly report summarizing the percentage of water
entering the distribution system that was not treated by UV
reactors operating within validated conditions for the required
dose as specified in R309-215-15(19) (d) within 10 days
following the month in which monitoring was conducted,
beginning on the applicable treatment compliance date in R309-
215-15(13).

(21) Recordkeeping requirements.

(a) Systems must keep results from the initial round of
source water monitoring under R309-215-15(2)(a) and the
second round of source water monitoring under R309-215-
15(2)(b) until 3 years after bin classification under R309-215-
15(11) for filtered systems for the particular round of
monitoring.

(b) Systems must keep any notification to the Executive
Secretary that they will not conduct source water monitoring
due to meeting the criteria of R309-215-15(2)(d) for 3 years.

(c) Systems must keep the results of treatment monitoring
associated with microbial toolbox options under R309-215-
15(15) through R309-215-15(19) for 3 years.

(22) Requirements for Sanitary Surveys Performed by
EPA. Requirements to respond to significant deficiencies
identified in sanitary surveys performed by EPA.

(a) A sanitary survey is an onsite review of the water
source (identifying sources of contamination by using results of
source water assessments where available), facilities,
equipment, operation, maintenance, and monitoring compliance
of'a PWS to evaluate the adequacy of the PWS, its sources and
operations, and the distribution of safe drinking water.

(b) For the purposes of this section, a significant
deficiency includes a defect in design, operation, or
maintenance, or a failure or malfunction of the sources,
treatment, storage, or distribution system that EPA determines
to be causing, or has the potential for causing the introduction
of contamination into the water delivered to consumers.

(c) For sanitary surve