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R23. Administrative Services, Facilities Construction and designee.
Management. (¢)  "Division" means the Division of Facilities

R23-7. State Construction Contracts and Drug and Alcohol
Testing.
R23-7-1. Purpose.

The purpose of this rule is to comply with the provisions of
Section 63G-6a-1303 of the Utah Procurement Code.

R23-7-2. Authority.

This rule is authorized under Subsection 63A-5-103(1)(e),
which directs the Utah State Building Board to make rules
necessary for the discharge of the duties of the Division of
Facilities Construction and Management as well as Subsection
63G-6a-1303(4) of the Utah Procurement Code.

R23-7-3. Definitions.

(1) The following definitions of Section 63G-6-604 shall
apply to any term used in this Rule R23-7:

(a) "Contractor" means a person who is or may be awarded
a state construction contract.

(b) "Covered individual" means an individual who:

(i) on behalf of a contractor or subcontractor provides
services directly related to design or construction under a state
construction contract; and

(i) is in a safety sensitive position, including a design
position that has responsibilities that directly affect the safety of
an improvement to real property that is the subject of a state
construction contract.

(c) "Drug and alcohol testing policy" means a policy under
which a contractor or subcontractor tests a covered individual to
establish, maintain, or enforce the prohibition of:

(i) the manufacture, distribution, dispensing, possession,
or use of drugs or alcohol, except the medically prescribed
possession and use of a drug; or

(ii) the impairment of judgment or physical abilities due to
the use of drugs or alcohol.

(d) "Random testing" means that a covered individual is
subject to periodic testing for drugs and alcohol:

(i) in accordance with a drug and alcohol testing policy;
and

(ii) on the basis of a random selection process.

(e) "State Executive Entity" means a state executive
branch:

(i) department;

(ii)  division including the Division of Facilities
Construction and Management;

(iii) agency;

(iv) board,;

(v) commission;

(vi) council;

(vil) committee;

(viii) institution; or

(ix) astate institution of higher education, as defined under
Section 53B-3-102.

(f) "State construction contract" means a contract for
design or construction entered into by the Division.

(g)(1) "Subcontractor" means a person under contract with
a contractor or another subcontractor to provide services or
labor for design or construction.

(ii) "Subcontractor" includes a trade contractor or specialty
contractor.

(iii) "Subcontractor" does not include a supplier who
provides only materials, equipment, or supplies to a contractor
or subcontractor.

(2) In addition:

(a) "Board" means the State Building Board established
pursuant to Section 63A-5-101.

(b) "Director" means the Director of the Division,
including, unless otherwise stated, the Director's duly authorized

Construction and Management established pursuant to Section
63A-5-201 as well as entities entering into state construction
contracts under delegation authority by the Board or Director.

R23-7-4. Applicability.

(1) Except as provided in Rule R23-7-5, on and after July
1, 2010, the Division may not enter into a state construction
contract (includes a contract for design or construction) unless
the state construction contract requires that the contractor
(including designer) demonstrate to the Division that the
Contractor:

(a) has and will maintain a drug and alcohol testing policy
during the period of the state construction contract that applies
to the covered individuals hired by the contractor;

(b) posts in one or more conspicuous places notice to
covered individuals hired by the contractor that the contractor
has the drug and alcohol testing policy described in Rule R23-7-
4(1)(a);

(c) subjects the covered individuals to random testing
under the drug and alcohol testing policy described in
Subsection R23-7-4(1)(a) if at any time during the period of the
state construction contract there are ten or more individuals who
are covered individuals hired by the contractor; and

(d) requires that as a condition of contracting with the
contractor, a subcontractor:

(i) has and will maintain a drug and alcohol testing policy
during the period of the state construction contract that applies
to the covered individuals hired by the subcontractor;

(i1) posts in one or more conspicuous places notice to
covered individuals hired by the subcontractor that the
subcontractor has the drug and alcohol testing policy described
in Rule R23-7-4(d)(i); and

(iii) subjects the covered individuals hired by the
subcontractor to random testing under the drug and alcohol
testing policy described in Rule R23-7-4(d)(i) if at any time
during the period of the state construction contract there are 10
or more individuals who are covered individuals hired by the
subcontractor.

(2) A contractor shall demonstrate to the Division under
Rule 23-7-4(1) above, by a provision in the contract where the
contractor acknowledges this Rule R23-7 and agrees to comply
with all aspects of this Rule R23-7 and that the contractor
require this compliance by a subcontractor, which includes
consultants under contract with the designer.

(2)(a) Except as otherwise provided in this Rule R23-7-
4(2), if a contractor or subcontractor fails to comply with Rule
R23-7-4(1), the contractor or subcontractor may be suspended
or debarred in accordance with the Utah Procurement Code,
Title 63G, Chapter 6a, Utah Code.

(b) On and after July 1, 2010, the Division shall include in
a state construction contract a reference to this Rule R23-7.

(c)(i) A contractor is not subject to penalties for the failure
of a subcontractor to comply with Rule R23-7-4(1).

(i) A subcontractor is not subject to penalties for the
failure of a contractor to comply with Rule R23-7-4(1).

(3)(a) The requirements and procedures a contractor shall
follow to comply with Subsection R23-7-4(1)is that the
contractor, by executing the construction contract with the
Division, is deemed to certify to the Division that the contractor,
and all subcontractors under the contractor that are subject to
Rule R23-7-4(1), shall comply with all provisions of this Rule
R23-7 as well as Section 63G-6a-1303 of the Utah Procurement
Code.

(b) A contractor or subcontractor may be suspended or
debarred in accordance with the applicable Utah statutes and
rules, if the contractor or subcontractor violates a provision of
Section 63G-6a-1303 of the Utah Procurement Code or this
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Rule. The contractor or subcontractor shall be provided
reasonable notice and opportunity to cure a violation of 63G-6a-
1303 of the Utah Procurement Code or this Rule before
suspension or debarment of the contractor or subcontractor in
light of the circumstances of the state construction contract or
the violation.

(4) The failure of a contractor or subcontractor to meet the
requirements of Subsection R23-7-4(1):

(a) may not be the basis for a protest or other action from
a prospective bidder, offeror, or contractor under Part 17,
Procurement Appeals Board, or Part 18, Appeals to Court and
Court Proceedings; and

(b) may not be used by a state executive entity, a
prospective bidder, an offeror, a contractor, or a subcontractor
as a basis for an action that would suspend, disrupt, or terminate
the design or construction under a state construction contract.

(5)(a) After the Division enters into a state construction
contract in compliance with Section 63G-6a-1303, the state
(including the Division) is not required to audit, monitor, or take
any other action to ensure compliance with Section 63G-6a-
1303.

(b) The state is not liable in any action related to Section
63G-6a-1303 and this Rule R23-7, including not being liable in
relation to:

(i) a contractor or subcontractor having or not having a
drug and alcohol testing policy;

(ii) failure to test for a drug or alcohol under a contractor's
or subcontractor's drug and alcohol testing policy;

(iii) the requirements of a contractor's or subcontractor's
drug and alcohol testing policy;

(iv) a contractor's or subcontractor's implementation of a
drug and alcohol testing policy, including procedures for:

(A) collection of a sample;

(B) testing of a sample;

(C) evaluation of a test; or

(D) disciplinary or rehabilitative action on the basis of a
test result;

(v) an individual being under the influence of drugs or
alcohol; or

(vi) an individual under the influence of drugs or alcohol
harming another person or causing property damage.

R23-7-5. Non-applicability.

(1) This Rule R23-7 and Section 63G-6a-1303 does not
apply if the State Executive Entity (including the Division)
determines that the application of this Rule R23-7 or Section
63G-6a-1303 would severely disrupt the operation of a
procurement unit to the detriment of the procurement unit or the
general public, including:

(a) jeopardizing the receipt of federal funds;

(b) causing the state construction contract to be a sole
source contract; or

(c) causing the state construction contract to be an
emergency procurement.

R23-7-6. Not Limit Other Lawful Policies.

(1) Ifacontractor or subcontractor meets the requirements
of Section 63G-6a-1303 and this Rule R23-7, Section 63G-6a-
1303 and this Rule R23-7 may not be construed to restrict the
contractor's or subcontractor's ability to impose or implement an
otherwise lawful provision as part of a drug and alcohol testing
policy.

KEY: drug and alcohol testing, contracts, contractors
December 11, 2015 63G-6
Notice of Continuation June 30, 2015
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R23. Administrative Services, Facilities Construction and
Management.

R23-32. Rules of Procedure for Conduct of Utah State
Building Board Meetings.

R23-32-1. Purpose.

The purpose of this Rule R23-32 is to establish procedures
for the conduct of Utah State Building Board meetings and to
assist the public and anyone wishing to address the Building
Board, whether in person or by other established means.

R23-32-2. Authority.

This Rule R23-32 is authorized under Subsection 63A-5-
102(2) which directs that the Building Board "adopt rules of
procedure for the conduct of its meetings." The Building Board
has administrative rulemaking authority under Subsection 63 A-
5-103(1)(e).

R23-32-3. Definitions.

(1) "Attendance" means that person attending a Board
meeting, either in person or through electronic means as
authorized by this Rule.

(2) "Board" means the Utah State Building Board
established under Title 63A, Chapter 5, Utah Code.

(3) "Chair" means the person appointed as Chair of the
Board by the Governor pursuant to Title 63A, Chapter 5, Utah
Code.

(4) "Director" means the Director of the Division of
Facilities Construction and Management or duly authorized
designee.

(5)  "Division" means the Division of Facilities
Construction and Management.

(6) "Electronic meeting" is as defined in Section 52-4-103.

(7) "GOPB Official" means the Director of the Governor's
Office of Planning and Budget or duly authorized designee.

(8) "Open and Public Meetings Laws" means those laws
provided by Title 52, Chapter 4, Utah Code.

(9) "Presiding Officer" means the Chair. The Chair may
choose, either because of unavailability or other reason, an
alternate Presiding Officer.

R23-32-4. Composition of Board.

(1) The Board consists of eight members, seven of whom
are voting members appointed by the Governor for terms of four
years.

(2) The GOPB Official is a nonvoting member of the
Board. As anonvoting member, the GOPB official shall not be
considered as part of the quorum requirement for Board
determinations. The GOPB Official shall advise the Presiding
Officer of any designee appointed prior to any meeting that the
designee will be attending.

R23-32-5. Calling for Meetings.

The Chair or any three voting members may call meetings
of the Board. The Executive Director of the Department of
Administrative Services, Director or GOPB Official may also
call for a meeting upon consent of the Chair.

R23-32-6. Compliance with Open and Public Meeting Laws.

All meetings of the Board shall be conducted in accordance
with the Open and Public Meetings Laws. All meetings are
open to the public unless closed in whole or in part pursuant to
the requirements of the Open and Public Meeting Laws.

R23-32-7. Presiding Officer and Basic Responsibilities.

(1) The Chair shall be the Presiding Officer at all Board
meetings when present in person or through electronic means.

(2) The Chair may choose, either because of unavailability
or other reason, an alternate Presiding Officer.

(3) The Presiding Officer shall be able to make motions

and have a vote on each matter before the Board. The Presiding
Officer may second motions.

(4) Unless otherwise directed by vote of the Board, the
Presiding Officer shall be responsible for the operation of the
meeting, shall have control over the items on the agenda, the
order of the agenda, time limits that are needed, and other
matters that relate to the orderly running of the meeting.

R23-32-8. Administrative and Staff Services.

The Department of Administrative Services shall provide
administrative and staff services to enable the Board to exercise
its powers and discharge its duties, and shall provide necessary
space and equipment for the Board.

R23-32-9. Meetings.

Meetings shall generally be held on the first Wednesday of
the month at 9:00 a.m. at the Utah State Capitol in Salt Lake
City, Utah. During Legislative Sessions, the Chair and Director
may determine another location. The date, time and location
may also be modified by the Chair and Director at any time
when it is in the interest of the Board and the public.

R23-32-10. Notice and Agenda.

(1) Notice shall be given of all meetings in accordance
with the Open and Public Meeting Laws.

(2) The Director and Presiding Officer shall confer a
reasonable time prior to any Board meeting as to the items to be
on the agenda. The Presiding Officer shall ultimately determine
the matters to be on the agenda, unless a vote of the Board has
been undertaken to direct an item to be placed on the agenda.
Board members may also contact the Chair about any request
for agenda items.

(3) The order of business shall be in the order placed on
the agenda, unless the Presiding Officer or vote of the Board
alters the order of business and there is no prejudice to
interested persons that may have intended to attend the meeting.

(4) Members of the Board, the Division, governmental
agencies and the public may submit a request to the Secretary to
the Board that an item be placed on the agenda subject to review
and approval by the Presiding Officer.

(5) Each agenda shall have an item on it regarding whether
there are any matters to be placed on a future agenda.

R23-32-11. Attendance, Quorum and Voting.

(1) The quorum requirement for the Board is set forth in
Utah Code Annotated Title 63A, Chapter 5.

(2) For any determination of the Board, it must be
approved by a majority vote of those voting members present
and it must receive an affirmative vote from at least three
members.

(3) Voting shall be expressed publicly when called for by
the Presiding Officer. An affirmative vote shall be recorded for
all Board members present that neither vote negatively nor
specifically abstain. The number of affirmative, negative and
abstaining votes shall be announced by the Presiding Officer,
and the specific members of such votes shall be recorded by the
Secretary.

(4) Members must be in attendance, including by
electronic means in accordance with this Rule, in order to vote.

R23-32-12. Motions, Second to a Motion, Discussion,
Continuances and Resolutions.

(1) The GOPB Official may make and second motions, but
shall not vote on any motion.

(2) Items may be continued to any subsequent meeting by
vote of the Board.

(3) A second to a motion is required prior to discussion by
Board members.

(4) After a motion is seconded, the Presiding Officer shall
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ask for discussion of the matter. The Presiding Officer shall call
upon those that request to discuss the matter. The Presiding
Officer retains the authority to place reasonable restrictions on
the discussion that assure that the discussion is orderly and
relevant to the motion. After the discussion, or if no Board
member desires to discuss the matter, the Board shall proceed to
vote on the matter without the need for a formal call to question.

(5) The Board may enact resolutions as are appropriate
under their authority.

R23-32-13. Committees.
The Board may appoint committees to investigate or report
on any matter which is of concern to the Board.

R23-32-14. Order at Meetings.

(1) The Presiding Officer shall preserve order and decorum
at all meetings of the Board and shall determine questions of
order, which may be subject to a vote of the Board.

(2) Aperson or persons creating a disturbance or otherwise
obstructing the orderly process of a Board meeting may be
ordered to be ejected from the meeting.

R23-32-15. Robert's Rules of Order.

All matters not covered by this Rule R23-32 shall be
determined by either Robert's Rules of Order, latest published
edition, an abbreviated edition of Robert's Rules of Order as
determined by the Presiding Officer; or with abbreviated
procedures as determined by the Presiding Officer.

R23-32-16. Electronic Meetings.

(1) Purpose. Section 52-4-207 requires any public body
that convenes or conducts an electronic meeting to adopt a rule
governing the use of electronic meetings. This Rule R23-32-15
establishes procedures for conducting Board meetings by
electronic means.

(2) Procedure. The following provisions govern any
meeting at which one or more Board members appear
electronically pursuant to Section 52-4-207:

(a) If one or more members of the Board desire to
participate electronically, such member(s) shall contact the
Director. The Director shall assess the practicality of facility
requirements needed to conduct the meeting electronically in a
manner that allows for the attendance, participation and
monitoring as required by this Rule. If it is practical, the
Presiding Officer shall determine whether to allow for such
electronic participation, and the public notice of the meeting
shall so indicate. In addition, the notice shall specify the anchor
location where the members of the Board not participating
electronically will be meeting and where interested persons and
the public may attend, monitor, and participate in the open
portions of the meeting.

(b) Notice of the meeting and the agenda shall be posted
at the anchor location and be provided in accordance with the
Open and Public Meetings Laws.

(c) Notice of the possibility of an electronic meeting shall
be given to the Board members at least 24 hours before the
meeting. In addition, the notice shall describe how a Board
member may participate in the meeting electronically.

(d) When notice is given of the possibility of a Board
member appearing electronically, any Board member may do so
and any voting Board member, whether at the anchor location
or participating electronically, shall be counted as present for
purposes of a quorum and may fully participate and vote. At the
commencement of the meeting, or at such time as any Board
member initially appears electronically, the Presiding Officer
shall identify for the record all those who are appearing
electronically. Votes by members of the Board who are not at
the anchor location of the meeting shall be confirmed by the
Presiding Officer.

(e) The anchor location is the physical location from
which the electronic meeting originates or from which the
participants are connected. The anchor location shall be
identified in the public notice for the meeting. Unless otherwise
designated in the notice, the anchor location shall be a room in
the Utah State Capitol Hill Complex where the Board would
normally meet if the Board was not holding an electronic
meeting.

(f) The anchor location will have space and facilities so
that interested persons and the public may attend, monitor and
participate in the open portions of the meeting, as appropriate.

R23-32-17. Suspension of the Rules.

By a vote of the Board, and to the extent allowed by law,
any requirement of this Rule R23-32 may be suspended when
necessary to better serve the public in the conduct of a Board
meeting.

KEY: Building Board, conduct, meeting procedures
December 11, 2015 63A-5-102(2)
63A-5-103(1)(e)
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R25. Administrative Services, Finance.
R25-7. Travel-Related Reimbursements
Employees.
R25-7-1. Purpose.

The purpose of this rule is to establish procedures to be
followed by departments to pay travel-related reimbursements
to state employees.

for State

R25-7-2. Authority and Exemptions.

This rule is established pursuant to:

(1) Section 63A-3-107, which authorizes the Division of
Finance to make rules governing in-state and out-of-state travel
expenses; and

(2) Section 63A-3-106, which authorizes the Division of
Finance to make rules governing meeting per diem and travel
expenses for board members attending official meetings.

R25-7-3. Definitions.

(1) "Agency" means any department, division,
commission, council, board, bureau, committee, office, or other
administrative subunit of state government.

(2) "Board" means a board, commission, council,
committee, task force, or similar body established to perform a
governmental function.

(3) "Department" means all executive departments of state
government.

(4) "Finance" means the Division of Finance.

(5) "Home-Base" means the location the employee leaves
from and/or returns to.

(6) "Per diem" means an allowance paid daily.

(7) "Policy" means the policies and procedures of the
Division of Finance, as published in the "Accounting Policies
and Procedures."

(8) "Rate" means an amount of money.

(9) "Reimbursement" means money paid to compensate an
employee for money spent.

(10) "State employee" means any person who is paid on
the state payroll system.

R25-7-4. Eligible Expenses.

(1) Reimbursements are intended to cover all normal areas
of expense.

(2) Requests for reimbursement must be accompanied by
original receipts for all expenses except those for which flat
allowance amounts are established.

R25-7-5. Approvals.

(1) For insurance purposes, all state business travel,
whether reimbursed by the state or not, must have prior approval
by an appropriate authority. This also includes non-state
employees where the state is paying for the travel expenses.

(2) Both in-state and out-of-state travel must be approved
by the Executive Director or designee. The approval of in-state
travel reimbursement forms may be considered as
documentation of prior approval for in-state travel. Prior
approval for out-of-state travel should be documented on form
FI5 - "Request for Out-of-State Travel Authorization".

(3) Exceptions to the prior approval for out-of-state travel
must be justified in the comments section of the Request for
Out-of-State Travel Authorization, form FI 5, or on an
attachment, and must be approved by the Department Director
or the designee.

(4) The Department Director, the Executive Director, or
the designee must approve all travel to out-of-state functions
where more than two employees from the same department are
attending the same function at the same time.

R25-7-6. Reimbursement for Meals.
(1) State employees who travel on state business may be

eligible for a meal reimbursement.

(2) The reimbursement will include tax, tips, and other
expenses associated with the meal.

(3) Allowances for in-state travel differ from those for out-
of-state travel.

(a) The daily travel meal allowance for in-state travel is
$40.00 and is computed according to the rates listed in the
following table.

TABLE 1

In-State Travel Meal Allowances

Meals Rate
Breakfast $10.00
Lunch $14.00
Dinner $16.00
Total $40.00

(b) The daily travel meal allowance for out-of-state travel
is $46.00 and is computed according to the rates listed in the
following table.

TABLE 2

Out-of-State Travel Meal Allowances

Meals Rate

Breakfast $10.00
Lunch $14.00
Dinner $22.00
Total $46.00

(4) When traveling to a Tier I premium location (Atlanta,
Anchorage, Baltimore, Boston, Chicago, Hawaii, New York
City, San Francisco, Seattle, and Washington, DC), the traveler
may choose to accept the per diem rate for out-of-state travel or
to be reimbursed at the actual meal cost, with original receipts,
up to $65 per day.

When traveling to a Tier II premium location (Austin,
Dallas, Houston, Los Angeles, Orlando, and San Diego), the
traveler may choose to accept the per diem rate for out-of-state
travel or to be reimbursed at the actual meal cost, with original
receipts, up to $56 per day.

(a) The traveler will qualify for premium rates on the day
the travel begins and/or the day the travel ends only if the trip is
of sufficient duration to qualify for all meals on that day.

(b) Complimentary meals of a hotel, motel and/or
association and meals included in registration costs are deducted
from the premium location allowance as follows:

Tier I Location

(i) Ifbreakfast is provided deduct $15, leaving a premium
allowance for lunch and dinner of actual up to $50.

(i) If lunch is provided deduct $20, leaving a premium
allowance for breakfast and dinner of actual up to $45.

(iii) If dinner is provided deduct $30, leaving a premium
allowance for breakfast and lunch of actual up to $35.

Tier II Location

(i) If breakfast is provided deduct $13, leaving a premium
allowance for lunch and dinner of actual up to $43.

(i) If lunch is provided deduct $17, leaving a premium
allowance for breakfast and dinner of actual up to $39.

(iii) If dinner is provided deduct $26, leaving a premium
allowance for breakfast and lunch of actual up to $30.

(c) The traveler must use the same method of
reimbursement for an entire day.

(d) Actual meal cost includes tips.

(e) Alcoholic beverages are not reimbursable.

(5) When traveling in foreign countries, the traveler may
choose to accept the per diem rate for out-of-state travel or to be
reimbursed the actual meal cost, with original receipts, not to
exceed the United States Department of State Meal and
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Incidental Expenses (M and IE) rate for their location.

(a) The traveler may combine the reimbursement methods
during a trip; however, they must use the same method of
reimbursement for an entire day.

(b) Actual meal cost includes tips.

(c) Alcoholic beverages are not reimbursable.

(6) The meal reimbursement calculation is comprised of
three parts:

(a) The day the travel begins. The traveler's entitlement is
determined by the time of day the traveler leaves their home
base (the location the employee leaves from and/or returns to),
as illustrated in the following table.

TABLE 3
The Day Travel Begins
1st Quarter

a.m. a.m. p.m. p.m.
12:00-5:59

2nd Quarter 3rd Quarter 4th Quarter

12:00-5:59 6:00-11:59 6:00-11:59
*B, L, D *L, D *D *no meals
In-State

$40.00 $30.00 $16.00 $0
Out-of-State

$46.00 $36.00 $22.00 $0

*B = Breakfast, L = Lunch, D = Dinner

(b) The days at the location.

(i) Complimentary meals of a hotel, motel, and/or
association and meals included in the registration cost are
deducted from the total daily meal allowance. However,
continental breakfasts will not reduce the meal allowance.
Please Note: For breakfast, if a hot food item is offered, it is
considered a complimentary meal, no matter how it is
categorized by the hotel/conference facility. The meal is
considered a "continental breakfast" if no hot food items are
offered.

(i) Meals provided on airlines will not reduce the meal
allowance.

(c) The day the travel ends. The meal reimbursement the
traveler is entitled to is determined by the time of day the
traveler returns to their home base, as illustrated in the following
table.

TABLE 4
The Day Travel Ends

1st Quarter 2nd Quarter 3rd Quarter 4th Quarter

a.m. a.m. p.m. p.m.
12:00-5:59 6:00-11:59 12:00-5:59 6:00-11:59
*no meals *B *B, L *B, L, D
In-State

$0 $10.00 $24.00 $40.00
Out-of-State

$0 $10.00 $24.00 $46.00

*B = Breakfast, L = Lunch, D = Dinner

(7) An employee may be authorized by the Department
Director or designee to receive a taxable meal allowance when
the employee's destination is at least 100 miles from their home
base and the employee does not stay overnight.

(a) Breakfast is paid when the employee leaves their home
base before 6:00 a.m.

(b) Lunch is paid when the trip meets one of the following
requirements:

(i) The employee is on an officially approved trip that
warrants entitlement to breakfast and dinner.

(ii) The employee leaves their home base before 10 a.m.
and returns after 2 p.m.

(iii) The Department Director provides prior written
approval based on circumstances.

(c) Dinner is paid when the employee leaves their home
base and returns at 6 p.m. or later.

(d) The allowance is not considered an absolute right of

the employee and is authorized at the discretion of the
Department Director or designee.

R25-7-7. Meals for Statutory Non-Salaried State Boards.

(1) When a board meets and conducts business activities
during mealtime, the cost of meals may be charged as public
expense.

(2) Where salaried employees of the State of Utah or other
advisors or consultants must, of necessity, attend such a meeting
in order to permit the board to carry on its business, the meals
of such employees, advisors, or consultants may also be paid.
In determining whether or not the presence of such employees,
advisors, or consultants is necessary, the boards are requested to
restrict the attendance of such employees, advisors, or
consultants to those absolutely necessary at such mealtime
meetings.

R25-7-8. Reimbursement for Lodging.

State employees who travel on state business may be
eligible for a lodging reimbursement.

(1) For stays at a conference hotel, the state will reimburse
the actual cost plus tax for both in-state and out-of-state travel.
The traveler must include the conference registration brochure
with the Travel Reimbursement Request, form FI S1A or FI
51B.

(2) For in-state lodging at a non-conference hotel, the state
will reimburse the actual cost up to $70 per night for single
occupancy plus tax except as noted in the table below:

TABLE 5
Cities with Differing Rates

Blanding $75.00 plus tax
Bluff $80.00 plus tax
Brigham City $75.00 plus tax
Bryce Canyon City $75.00 plus tax

Cedar City $75.00 plus tax
Ephraim $75.00 plus tax
Farmington $85.00 plus tax
Fillmore $75.00 plus tax
Garden City $80.00 plus tax
Green River $85.00 plus tax
Kanab $80.00 plus tax
Layton $80.00 plus tax
Logan $80.00 plus tax
Moab $100.00 plus tax
Monticello $80.00 plus tax
Ogden $80.00 plus tax
Park City/Heber City/Midway $90.00 plus tax
Price $75.00 plus tax
Provo/Orem/Lehi/American Fork

Springville $85.00 plus tax

Salt Lake City Metropolitan Area
(Draper to Centerville), Tooele $100.00 plus tax
St. George/Washington/Springdale

Hurricane $80.00 plus tax
Torrey $80.00 plus tax
Tremonton $90.00 plus tax
Vernal/Roosevelt/Ballard/Naples $95.00 plus tax
A11 Other Utah Cities $70.00 plus tax

(3) State employees traveling less than 50 miles from their
home base are not entitled to lodging reimbursement. Miles are
calculated from either the departure home-base or from the
destination to the traveler's home-base. The traveler may leave
from one home-base and return to a different home-base. For
example, if the traveler leaves from their residence, then the
home-base for departure calculations is their residence. If the
traveler returns to where they normally work (ie. Cannon Health
Building), then the home-base for arrival calculations is the
Cannon Health Building.

(a) In some cases, agencies must use judgement to
determine a traveler's home-base. The following are some things
to consider when determining a traveler's home-base.

(1) Is the destination less than 50 miles from the traveler's
home or normal work location? If the destination is less than 50
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miles from either the traveler's home or from their normal work
location, then generally the employee should not be reimbursed
for lodging.

(i) Is there a valid business reason for the traveler to go to
the office (or to some other location) before driving to the
destination?

(iii) Is the traveler required to work at the destination the
next day?

(iv) Is the traveler going directly home after the trip, or is
there a valid business reason for the traveler to first go to the
office (or to some other location)?

(iv) Even if "it is not specifically against policy", would
the lodging be considered necessary, reasonable and in the best
interest of the State?

(4) When the State of Utah pays for a person from out-of-
state to travel to Utah, the in-state lodging per diem rates will
apply.

(5) For out-of-state travel stays at a non-conference hotel,
the state will reimburse the actual cost per night plus tax, not to
exceed the federal lodging rate for the location. These
reservations must be made through the State Travel Office.

(6) The state will reimburse the actual cost per night plus
tax for in-state or out-of-state travel stays where the
department/traveler makes reservations through the State Travel
Office.

(7) Lodging is reimbursed at the rates listed in Table 5 for
single occupancy only. For double state employee occupancy,
add $20, for triple state employee occupancy, add $40, for
quadruple state employee occupancy, add $60.

(8) Exceptions will be allowed for unusual circumstances
when approved in writing by the Department Director or
designee prior to the trip.

(a) For out-of-state travel, the approval may be on the form
FI 5.

(b)  Attach the written approval to the
Reimbursement Request, form FI 51B or FI 51D.

(9) A proper receipt for lodging accommodations must
accompany each request for reimbursement.

(a) The tissue copy of the charge receipt is not acceptable.

(b) A proper receipt is a copy of the registration form
generally used by motels and hotels which includes the
following information: name of motel/hotel, street address,
town and state, telephone number, current date, name of
person/persons staying at the motel/hotel, date(s) of occupancy,
amount and date paid, signature of agent, number in the party,
and (single, double, triple, or quadruple occupancy).

(10) When lodging is required, travelers should stay at the
lodging facility nearest to the meeting/training/work location
where state lodging per diem rates are accepted in order to
minimize transportation costs.

(11) Travelers may also elect to stay with friends or
relatives or use their personal campers or trailer homes instead
of staying in a hotel.

(a) With proof of staying overnight away from home on
approved state business, the traveler will be reimbursed the
following:

(i) $25 per night with no receipts required or

(ii) Actual cost up to $40 per night with a signed receipt
from a facility such as a campground or trailer park, not from a
private residence.

(12) Travelers who are on assignment away from their
home base for longer than 90 days will be reimbursed as
follows:

(a) First 30 days - follow regular rules for lodging and
meals. Lodging receipt is required.

(b) After 30 days - $46 per day for lodging and meals. No
receipt is required.

Travel

R25-7-9. Reimbursement for Incidentals.

State employees who travel on state business may be
eligible for a reimbursement for incidental expenses.

(1) Travelers will be reimbursed for actual out-of-pocket
costs for incidental items such as baggage tips, transportation
costs, maid service, and bellman.

(a) Tips for doormen and meals are not reimbursable.

(b) No other gratuities will be reimbursed.

(¢) Include an original receipt for each individual
incidental item above $19.99.

(2) The state will reimburse incidental ground
transportation and parking expenses.

(a) Travelers shall document all official business use of
taxi, bus, parking, and other ground transportation including
dates, destinations, parking locations, receipts, and amounts.

(b) Personal use of such transportation to restaurants is not
reimbursable.

(c) The maximum that airport parking will be reimbursed
is the economy lot parking rate at the airport they are flying out
of. A receipt is required for amounts of $20 or more.

(3) Registration should be paid in advance on a state
warrant or with a state purchase card.

(a) A copy of the approved FI 5 form must be included
with the Payment Voucher for out-of-state registrations.

(b) Ifatraveler must pay the registration when they arrive,
the agency is expected to process a Payment Voucher and have
the traveler take the state warrant with them.

(4) Telephone calls related to state business are
reimbursed at the actual cost.

(a) The traveler shall list the amount of these calls
separately on the Travel Reimbursement Request, form FI 51A
or FI 51B.

(b) The traveler must provide an original lodging receipt
or original personal phone bill showing the phone number
called and the dollar amount for business telephone calls and
personal telephone calls.

(5) Allowances for personal telephone calls made while
out of town on state business overnight may be based on the
number of nights away from home. The traveler must provide
an original lodging receipt or original personal phone bill
showing the phone number called and the dollar amount for
personal telephone calls.

(a) Four nights or less - actual amount up to $2.50 per
night.

(b) Five to eleven nights - actual amount up to $20.00

(c) Twelve nights to thirty nights - actual amount up to
$30.00

(d) More than thirty days - start over

(6) Actual laundry expenses up to $18.00 per week will be
allowed for trips in excess of six consecutive nights, beginning
after the sixth night out.

(a) The traveler must provide receipts for the laundry
expense.

(b) For use of coin-operated laundry facilities, the traveler
must provide a list of dates, locations, and amounts.

(7) An amount of $5 per day will be allowed for travelers
away in excess of six consecutive nights beginning after the
sixth night out.

(a) This amount covers miscellaneous incidentals not
covered in this rule.

(b) This allowance is not available for travelers going to
conferences.

(8) Travel on a Weekend during Trips of More Than 10
Nights' Duration - A department may provide for employees to
return home on a weekend when a trip extends longer than ten
nights. Reimbursements may be given for costs allowed by
these policies.

R25-7-10. Reimbursement for Transportation.
State employees who travel on state business may be
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eligible for a transportation reimbursement.

(1) Air transportation is limited to Air Coach or Excursion
class. Priority seating charges will not be reimbursed unless
preapproved by the department director or designee.

(a) All reservations (in-state and out-of-state) should be
made through the State Travel Office for the least expensive air
fare available at the time reservations are made.

(b) Only one change fee per trip will be reimbursed.

(c) The explanation for the change and any other exception
to this rule must be given and approved by the Department
Director or designee.

(d) In order to preserve insurance coverage and because of
federal security regulations, travelers must fly on tickets in their
names only.

(2) Travelers may be reimbursed for mileage to and from
the airport and long-term parking or away-from-the-airport
parking.

(a) The maximum reimbursement for parking, whether
travelers park at the airport or away from the airport, is the
economy lot parking rate at the airport they are flying out of.

(b) The parking receipt must be included with the Travel
Reimbursement Request, form FI S1A or FI 51B for amounts of
$20 or more.

(c) Travelers may be reimbursed for mileage to and from
the airport to allow someone to drop them off and to pick them
up.

(3) Travelers may use private vehicles with approval from
the Department Director or designee.

(a) Only one person in a vehicle may receive the
reimbursement, regardless of the number of people in the
vehicle.

(b) Reimbursement for a private vehicle will be at the rate
of 38 cents per mile or 56 cents per mile if a state vehicle is not
available to the employee.

(i) To determine which rate to use, the traveler must first
determine if their department has an agency vehicle (long-term
leased vehicle from Fleet Operations) that meets their needs and
is reasonably available for the trip (does not apply to special
purpose vehicles). Ifreasonably available, the employee should
use an agency vehicle. If an agency vehicle that meets their
needs is not reasonably available, the agency may approve the
traveler to use either a daily pool fleet vehicle or a private
vehicle. Ifa daily pool fleet vehicle is not reasonably available,
the traveler may be reimbursed at 56 cents per mile.

(ii) Ifa trip is estimated to average 100 miles or more per
day, the agency should approve the traveler to rent a daily pool
fleet vehicle if one is reasonably available. Doing so will cost
less than if the traveler takes a private vehicle. If the agency
approves the traveler to take a private vehicle, the employee will
be reimbursed at the lower rate of 38 cents per mile.

(c) Agencies may establish a reimbursement rate that is
more restrictive than the rate established in this Section.

(d) Exceptions must be approved in writing by the Director
of Finance.

(e) Mileage will be computed using Mapquest or other
generally accepted map/route planning website, or from the
latest official state road map and will be limited to the most
economical, usually traveled routes.

(f) If the traveler uses a private vehicle on official state
business and is reimbursed for mileage, parking charges may be
reimbursed as an incidental expense.

(g) An approved Private Vehicle Usage Report, form FI
40, should be included with the department's payroll
documentation reporting miles driven on state business during
the payroll period.

(h) Departments may allow mileage reimbursement on an
approved Travel Reimbursement Request, form FI 51A or FI
51B, if other costs associated with the trip are to be reimbursed
at the same time.

(4) A traveler may choose to drive instead of flying if
preapproved by the Department Director or designee.

(a) Ifthe traveler drives a state-owned vehicle, the traveler
may be reimbursed for meals and lodging for a reasonable
amount of travel time; however, the total cost of the trip must
not exceed the equivalent cost of the airline trip. The traveler
may also be reimbursed for incidental expenses such as toll fees
and parking fees.

(b) If the traveler drives a privately-owned vehicle,
reimbursement will be at the rate of 38 cents per mile or the
airplane fare, whichever is less, unless otherwise approved by
the Department Director or designee.

(i) The lowest fare available within 30 days prior to the
departure date will be used when calculating the cost of travel
for comparison to private vehicle cost.

(i) An itinerary printout which is available through the
State Travel Office is required when the traveler is taking a
private vehicle.

(iii) The traveler may be reimbursed for meals and lodging
for a reasonable amount of travel time; however, the total cost
of the trip must not exceed the equivalent cost of an airline trip.

(iv) If the traveler uses a private vehicle on official state
business and is reimbursed for mileage, parking charges may be
reimbursed as an incidental expense.

(c) When submitting the reimbursement form, attach a
schedule comparing the cost of driving with the cost of flying.
The schedule should show that the total cost of the trip driving
was less than or equal to the total cost of the trip flying.

(d) If the travel time taken for driving during the
employee's normal work week is greater than that which would
have occurred had the employee flown, the excess time used
will be taken as annual leave and deducted on the Time and
Attendance System.

(5) Use of rental vehicles must be approved in writing in
advance by the Department Director or designee.

(a) An exception to advance approval of the use of rental
vehicles shall be fully explained in writing with the request for
reimbursement and approved by the Department Director or
designee.

(b) Detailed explanation is required if a rental vehicle is
requested for a traveler staying at a conference hotel.

(c) When making rental car arrangements through the
State Travel Office, reserve the vehicle you need. Upgrades in
size or model made when picking up the rental vehicle will not
be reimbursed.

(i) State employees should rent vehicles to be used for
state business in their own names, using the state contract so
they will have full coverage under the state's liability insurance.

(ii) Rental vehicle reservations not made through the State
Travel Office must be approved in advance by the Department
Director or designee.

(iii) The traveler will be reimbursed the actual rate charged
by the rental agency.

(iv) The traveler must have approval for a rental car in
order to be reimbursed for rental car parking.

(6) Travel by private airplane must be approved in
advance by the Department Director or designee.

(a) The pilot must certify to the Department Director or
designee that the pilot is certified to fly the plane being used for
state business.

(b) If the plane is owned by the pilot/employee, the pilot
must certify the existence of at least $500,000 of liability
insurance coverage.

(c) Ifthe plane is a rental, the pilot must provide written
certification from the rental agency that the insurance covers the
traveler and the state as insured. The insurance must be
adequate to cover any physical damage to the plane and at least
$500,000 for liability coverage.

(d) Reimbursement will be made at 56 cents per mile.
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(e) Mileage calculation is based on air mileage and is
limited to the most economical, usually-traveled route.

(7) Travel by private motorcycle must be approved prior
to the trip by the Department Director or designee. Travel will
be reimbursed at 20 cents per mile.

(8) A car allowance may be allowed in lieu of mileage
reimbursement in certain cases. Prior written approval from the
Department Director, the Executive Director of the Department
of Administrative Services, and the Governor is required.

KEY: air travel, per diem allowances, state employees,
transportation

December 22, 2015 63A-3-107
Notice of Continuation April 15, 2013 63A-3-106
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R33. Administrative Services, Purchasing and General
Services.

R33-4. General Procurement Provisions, Prequalifications,
Specifications, and Small Purchases.

R33-4-101. Prequalification of Potential Vendors.

General procurement provisions, including prequalification
of potential vendors, approved vendor lists, and small purchases
shall be conducted in accordance with the requirements set forth
in Sections 63G-6a-402 through 408. All definitions in the Utah
Procurement Code shall apply to this Rule unless otherwise
specified in this Rule. This administrative rule provides
additional requirements and procedures and must be used in
conjunction with the Procurement Code.

R33-4-101a. Vendors with Exclusive Authorization to Bid.
(1) The requirements of this rule shall only apply when a
procurement unit issues a prequalification for potential vendors
as set forth in Utah Code 63G-6a-403 for all qualified,
responsive and responsible vendors with an exclusive
dealership, franchise, distributorship, or other arrangement, from
amanufacturer identifying the vendor as the only one authorized
to submit bids or quotes for the specified procurement item
within the State of Utah or a region within the State of Utah.

(a) Under the provisions of this rule, no vendor described
in (1) may be excluded from the list of prequalified vendors,
unless a determination is made by the procurement unit that a
vendor is not qualified, responsive or responsible.

(b) The request for statements of qualifications shall
indicate that all vendors on the prequalified vendor list will be
invited to submit bids or quotes.

(2) After the prequalified list has been compiled, a
procurement unit may award a contract by obtaining bids or
quotes from all vendors on the prequalified list taking into
consideration a best value analysis that includes, as applicable:

(a) cost;

(b) compatibility with existing equipment, technology,
software, accessories, replacement parts, or service;

(c) training, knowledge and experience of employees of
the procurement unit and of the vendors;

(d) past performance of vendors and pertaining to the
procurement item being purchased;

(e) the costs associated with transitioning from an existing
procurement item to a new procurement item; or

(f) other factors determined in writing by the chief
procurement officer or head of a procurement unit with
independent procurement authority.

(3) Procurement units must follow the requirements in
R33-4-110 when obtaining quotes and the requirements in Part
6 of the Utah Procurement Code when obtaining bids.

(4) An exception to the requirements of this rule may be
authorized by the chief procurement officer or head of a
procurement unit with independent procurement authority.

R33-4-102. Thresholds for Approved Vendor Lists.

(1) Public entities may establish approved vendor lists in
accordance with the requirements of Sections 63G-6a-403 and
63G-6a-404.

(a) Contracts or purchases from an approved vendor list
may not exceed the following thresholds:

(i) Construction Projects: $2,500,000 per contract, for
direct construction costs, including design and allowable
furniture or equipment costs, awarded using an invitation for
bids or a request for proposals;

(ii)  Professional and General Services, including
architectural and engineering services: $100,000; and

(iii) Information Technology: $500,000

(b) Thresholds for other approved vendor lists may be
established by the Chief Procurement Officer, or as applicable,
the head of a procurement unit with independent procurement

authority.

R33-4-103. Specifications.

(1) Public entities shall include in solicitation documents
specifications for the procurement item(s).

(2) Specifications shall be drafted with the objective of
clearly describing the procurement unit's requirements and
encouraging competition.

(a) Specifications shall emphasize the functional or
performance criteria necessary to meet the needs of the
procurement unit.

(3) Persons with a conflict of interest, or who anticipate
responding to the proposal for which the specifications are
written, may not participate in writing specifications.
Procurement units may retain the services of a person to assist
in writing specifications, scopes of work, requirements,
qualifications, or other components of a solicitation. However
the person assisting in writing specifications shall not, at any
time during the procurement process, be employed in any
capacity by, nor have an ownership interest in, an individual,
public or private corporation, governmental entity, partnership,
or unincorporated association bidding on or submitting a
proposal in response to the solicitation.

(a) Rule R33-4-104(3) does not apply to the following:

(i) adesign build construction project; and

(i1) other procurements determined in writing by the chief
procurement officer, or as applicable, the head of a procurement
unit with independent procurement authority.

(b) Violations of this Rule R33-4-104(3) may result in:

(i) the bidder or offeror being declared ineligible for award
of the contract;

(i) the solicitation being canceled,;

(iii) termination of an awarded contract; or

(iv) any other action determined to be appropriate by the
chief procurement officer, or as applicable, the head of a
procurement unit with independent procurement authority.

(4) Brand Name or Equal Specifications.

(a) Brand name or equal specifications may be used when:

(i) "or equivalent" reference is included in the
specification; and,

(i) as many other brand names as practicable are also
included in the specification.

(b) Brand name or equal specifications shall include a
description of the particular design and functional or
performance characteristics which are required. Specifications
unique to the brands shall be described in sufficient detail that
another person can respond with an equivalent brand.

(c) When a manufacturer's specification is used in a
solicitation, the solicitation shall state the minimum acceptable
requirements of an equivalent. When practicable, the
procurement unit shall name at least three manufacturer's
specifications.

(5) Brand Name Sole Source Requirements.

(a) If only one brand can meet the requirement, the
procurement unit shall conduct the procurement in accordance
with 63G-6a-802 and shall solicit from as many providers of the
brand as practicable; and.

(b) If there is only one provider that can meet the
requirement, the procurement unit shall conduct the
procurement in accordance with Section 63G-6a-802.

R33-4-104. Small Purchases.

Small purchases shall be conducted in accordance with the
requirements set forth in Section 63G-6a-408. This
administrative rule provides additional requirements and
procedures and must be used in conjunction with the
Procurement Code.

(1) "Small Purchase" means a procurement conducted by
a procurement unit that does not require the use of a standard
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procurement process.

(2) Small Purchase thresholds:

(a) The "Individual Procurement” threshold is a maximum
amount of $1,000 for a procurement item;

(i) For individual procurement item(s) costing up to
$1,000, an entity subject to these rules may select the best
source by direct award and without seeking competitive bids or
quotes.

(b) The single procurement aggregate threshold is a
maximum amount of $5,000 for multiple procurement item(s)
purchased from one source at one time; and

(¢) The annual cumulative threshold from the same source
is a maximum amount of $50,000.

(3) Whenever practicable, the Division of Purchasing and
General Services and entities subject to these rules shall use a
rotation system or other system designed to allow for
competition when using the small purchases process.

R33-4-105. Small Purchases Threshold for Design
Professional Services.

(1) The small purchase threshold for design professional
services is a maximum amount of $100,000.

(2) Design professional services may be procured up to a
maximum of $100,000, by direct negotiation after reviewing the
qualifications of a minimum of three design professional firms.

(3) Procurement units that are subject to these rules shall
include minimum specifications when using the small purchase
threshold for design professional services.

(4) Executive Branch procurement units, to the extent they
do not have independent procurement authority, shall involve
the Division of Purchasing in the qualification process described
under Section 63G-6a-403, the approved vendor list process
described under Section 63G-6a-404, and the evaluation and fee
negotiation process described in Part 15 of the Utah
Procurement Code in the procurement of design professional
services.

(5) A procurement unit using this rule must comply with
the following:

(a) Utah Code 63G-6a-408 (8) -- Prohibition against
dividing a procurement into one or more smaller procurements;

(b) Utah Code 63G-6a, Part 24 -- Unlawful Conduct and
Penalties;

(c) R33-24-104 -- Socialization with Vendors and
Contractors;

(d) R33-24-105 -- Financial Conflict of Interests
Prohibited;

(e) R33-24-106 -- Personal Relationship, Favoritism, or
Bias Participation Prohibitions; and

(f) All other applicable laws and rules.

R33-4-106. Small Purchases Threshold for Construction
Projects.

(1) The small construction project threshold is a maximum
0f'$2,500,000 for direct construction costs, including design and
allowable furniture or equipment costs;

(2) Procurement units subject to these rules shall include
minimum specifications when using the small purchases
threshold for construction projects.

(3) Executive Branch procurement units, to the extent they
do not have independent procurement authority, shall involve
the Division of Purchasing in the qualification process described
under Section 63G-6a-403, the approved vendor list process
described under Section 63G-6a-404, and the obtaining of
quotes, bids or proposals in the procurement of small
construction projects.

(4) The chief procurement officer, or as applicable, the
head of a procurement unit with independent procurement
authority, may procure small construction projects up to a
maximum of $25,000 by direct award without seeking

competitive bids or quotes after documenting that all building
code approvals, licensing requirements, permitting and other
construction related requirements are met. The awarded
contractor must certify that it is capable of meeting the
minimum specifications of the project.

(5) The chief procurement officer, or as applicable, the
head of a procurement unit with independent procurement
authority, may procure small construction projects costing more
than $25,000 up to a maximum of $100,000 by obtaining a
minimum of two competitive quotes that include minimum
specifications and shall award to the contractor with the lowest
quote that meets the specifications after documenting that all
applicable building code approvals, licensing requirements,
permitting and other construction related requirements are met.

(6) Under this Rule, the chief procurement officer or head
of a procurement unit with independent procurement authority
shall procure small construction projects costing more than
$100,000 up to a maximum of $2.5 million through a two-stage
process. Stage one, qualify vendors under Section 63G-6a-403
and develop an Approved Vendor List under Section 63G-6a-
404. Stage two, issue to all vendors, qualified and approved in
stage one, an invitation for bids or request for proposals and use
the procedures set forth therein to award a contract.

(7) A procurement unit using this rule must comply with
the following:

(a) Utah Code 63G-6a-408 (8) -- Prohibition against
dividing a procurement into one or more smaller procurements;

(b) Utah Code 63G-6a, Part 24 -- Unlawful Conduct and
Penalties;

(¢) R33-24-104 -- Socialization with Vendors and
Contractors;

(d) R33-24-105 -- Financial Conflict of Interests
Prohibited,

(e) R33-24-106 -- Personal Relationship, Favoritism, or
Bias Participation Prohibitions; and

(f) All other applicable laws and rules.

R33-4-107. Quotes for Small Purchases from $1,001 to
$50,000.

(1) For procurement item(s) where the cost is greater than
$1,000 but up to a maximum of $5,000, an entity subject to
these rules shall obtain a minimum of two competitive quotes
that include minimum specifications and shall purchase the
procurement item from the responsible vendor offering the
lowest quote that meets the specifications.

(2) For procurement item(s) where the cost is greater than
$5,000 up to a maximum of $50,000, a procurement unit with
independent procurement authority that is subject to these rules
or the Division of Purchasing and General Services on behalf of
an executive branch procurement unit without independent
procurement authority, as applicable, shall obtain a minimum of
two competitive quotes that include minimum specifications and
shall purchase the procurement item from the responsible
vendor offering the lowest quote that meets the specifications.

(3) For procurement item(s) costing over $50,000, a
procurement unit with independent procurement authority that
is subject to these rules or the Division of Purchasing and
General Services on behalf of an executive branch procurement
unit without independent procurement authority, as applicable,
shall conduct an invitation for bids or other procurement
process outlined in the Utah Procurement Code.

(4) Limited Purchasing Delegation for Small Purchases.
The Division of Purchasing and General Services may delegate
limited purchasing authority for small purchases costing more
than $5,000 up to a maximum of $50,000, to an executive
branch procurement unit provided that the executive branch
procurement unit enters into an agreement with the Division
outlining the duties and responsibilities of the unit to comply
with applicable laws, rules, policies and other requirements of
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the Division.

(5) The names of the vendors offering quotations and bids
and the date and amount of each quotation or bid shall be
recorded and maintained as a governmental record.

(6) A procurement unit using this rule must comply with
the following:

(a) Utah Code 63G-6a-408 (8) -- Prohibition against
dividing a procurement into one or more smaller procurements;

(b) Utah Code 63G-6a, Part 24 -- Unlawful Conduct and
Penalties;

(c) R33-24-104 -- Socialization with Vendors and
Contractors;

(d) R33-24-105 -- Financial Conflict of Interests
Prohibited;

(e) R33-24-106 -- Personal Relationship, Favoritism, or
Bias Participation Prohibitions; and

(f) All other applicable laws and rules.

R33-4-108. Small Purchases of Professional Service
Providers and Consultants.

(1) The small purchase threshold for professional service
providers and consultants is a maximum amount of $100,000.

(2) Afterreviewing the qualifications of a minimum of two
professional service providers or consultants, the chief
procurement officer, or as applicable, the head of a procurement
unit with independent procurement authority, may obtain
professional services or consulting services:

(a) up to a maximum of $50,000 by direct negotiation; or

(b) over $50,000 up to a maximum of $100,000 by
obtaining a minimum of two quotes.

(3) Executive Branch procurement units, to the extent they
do not have independent procurement authority, shall involve
the Division of Purchasing at the beginning of the quote or
solicitation process, in the procurement of professional services
or consulting services.

(4) A procurement unit using this rule must comply with
the following:

(a) Utah Code 63G-6a-408 (8) -- Prohibition against
dividing a procurement into one or more smaller procurements;

(b) Utah Code 63G-6a, Part 24 -- Unlawful Conduct and
Penalties;

(¢) R33-24-104 -- Socialization with Vendors and
Contractors;

(d) R33-24-105 -- Financial Conflict of Interests
Prohibited;

(e) R33-24-106 -- Personal Relationship, Favoritism, or
Bias Participation Prohibitions;

(f) R33-4-103(3) -- Persons with a conflict of interest, or
who anticipate responding to the proposal for which the
specifications are written, may not participate in writing
specifications; and

(g) All other applicable laws and rules.

R33-4-109. Procedures When Two Bids, Quotes, or
Statement of Qualifications Cannot Be Obtained.

(1) The requirement that a procurement unit obtain a
minimum of two bids, quotes, or statements of qualifications is
waived when only one vendor submits a bid, provides a quote,
or submits a statement of qualifications under the following
circumstances:

(a) A solicitation meeting the public notice requirements
of Utah Code 63G-6a-406 results in only one vendor willing to
bid, provide quotes, or submit a statement of qualifications;

(b) Vendors on amultiple award contract, prequalification,
or approved vendor list fail to bid, provide quotes, or submit
statements of qualifications; or

(c) A procurement unit makes a reasonable effort to invite
all known vendors to bid, provide quotes, or submit statements
of qualifications and all but one of the invited vendors contacted

fail to bid, provide quotes, or submit statements of
qualifications.

(i) Reasonable effort shall mean:

(A) Public notice under Utah Code 63G-6a-406;

(B) An electronic or manual search for vendors within the
specific industry, fails to identify any vendors willing to submit
bids or provide quotes;

© Contacting industry-specific associations or
manufacturers for the names of vendors within that industry; or

(D) A determination by the chief procurement officer, or
as applicable, the head of a procurement unit with independent
procurement authority that a reasonable effort has been made.

(2) Before accepting a bid or quote from only one vendor,
the chief procurement officer, or as applicable, the head of a
procurement unit with independent procurement authority, shall
consider:

(a) whether pricing is fair and reasonable as set forth in
R33-6-109(1);

(b) canceling the procurement as set forth in R33-9-103;
and

(c) bid security requirement as set forth in R33-11-202.

(3) The chief procurement officer, or as applicable, the
head of a procurement unit with independent procurement
authority, shall maintain records documenting the circumstances
and reasons why fewer than two bids, quotes, or statements of
qualifications were obtained.

R33-4-110. Use of Electronic, Telephone, or Written Quotes.

(1) Quote means an informal purchasing process which
solicits pricing information from several sources.

(2) Quotation means a statement of price, terms of sale,
and description of goods or services offered by a vendor to a
procurement unit; and

(a) A quotation is nonbinding and does not obligate a
procurement unit to make a purchase or a vendor to make a sale.

(3) Electronic quote means a price quotation provided by
a vendor through electronic means such as the internet, online
sources, email, an interactive web-based market center, or other
technology.

(4) A procurement unit may use electronic, telephone, or
written quotes to obtain pricing and other information for a
procurement item within the small purchase or approved vendor
threshold limits established by rule provided:

(a) Quotations are for the same procurement item,
including terms of sale, description, and quantity of goods or
services;

(b) It is disclosed to the vendor that the quote is for a
governmental entity and an inquiry is made as to whether the
vendor is willing to provide a price discount to a governmental
entity; and

(c) The procurement unit maintains a public record that
includes:

(i) The name of each vendor supplying a quotation; and

(i) The amount of each vendor's quotation.

(5) An executive branch procurement unit, subject to this
rule:

(a) May obtain electronic, telephone, or written quotations
for a procurement item costing less than $5,000;

(b) Shall send a request to obtain quotations for a
procurement item costing more than $5,000 to the division of
state purchasing;

(i) The division shall obtain quotations for executive
branch procurement units for procurement items costing more
than $5,000; and

(c) May not obtain quotations for a procurement item
available on state contract unless otherwise specified in the
terms of a solicitation or contract or authorized by rule or
statute.
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R33. Administrative Services, Purchasing and General
Services.

R33-7. Request for Proposals.

R33-7-101. Conducting the Request for Proposals Standard
Procurement Process.

Request for Proposals shall be conducted in accordance
with the requirements set forth in Sections 63G-6a-701 through
63G-6a-711, Utah Procurement Code. All definitions in the
Utah Procurement Code shall apply to this Rule unless
otherwise specified in this Rule. This administrative rule
provides additional requirements and procedures and must be
used in conjunction with the Procurement Code.

R33-7-102. Content of the Request for Proposals.

(1) In addition to the requirements set forth under Section
63G-6a-703, the request for proposals solicitation shall include:

(a) adescription of the format that offerors are to use when
submitting a proposal including any required forms; and

(b) instructions for submitting price.

(2) The conducting procurement unit is responsible for all
content contained in the request for proposals solicitation
documents, including:

(a) reviewing all schedules, dates, and timeframes;

(b) approving content of attachments;

(c) providing the issuing procurement unit with redacted
documents, as applicable;

(d) assuring that information contained in the solicitation
documents is public information; and

(e) understanding the scope of work, all evaluation criteria,
requirements, factors, and formulas to be used in determining
the scoring of proposals; and

(f)  for executive branch procurement units the
requirements of Section 63G-6a-402(6).

R33-7-103. Multiple Stage RFP Process.

(1) In addition to the requirements set forth under Section
63G-6a-710, the multiple stage request for proposals solicitation
shall include:

(a) adescription of the stages and the criteria and scoring
that will be used to evaluate proposals at each stage; and

(b) the methodology used to determine which proposals
shall be disqualified from additional stages.

R33-7-104. Exceptions to Terms and Conditions Published
in the RFP.

(1) Offerors requesting exceptions and/or additions to the
Standard Terms and Conditions published in the RFP must
include the exceptions and/or additions with the proposal
response.

(2) Exceptions and/or additions submitted after the date
and time for receipt of proposals will not be considered unless
there is only one offeror that responds to the RFP, the
exceptions and/or additions have been approved by the Attorney
General's Office or other applicable legal counsel, and it is
determined by the head of the issuing procurement unit that it is
not beneficial to the procurement unit to republish the
solicitation.

(3) Offerors may not submit requests for exceptions and/or
additions by reference to a vendor's website or URL

(4) A procurement unit may refuse to negotiate exceptions
and/or additions:

(a) that are determined to be excessive;

(b) that are inconsistent with similar contracts of the
procurement unit;

(c) to warranties, insurance, indemnification provisions
that are necessary to protect the procurement unit after
consultation with the Attorney General's Office or other
applicable legal counsel;

(d) where the solicitation specifically prohibits exceptions

and/or additions; or

(e) that are not in the best interest of the procurement unit.

(5) Ifnegotiations are permitted, a procurement unit may
negotiate exceptions and/or additions with offerors, beginning
in order with the offeror submitting the fewest exceptions and/or
additions to the offeror submitting the greatest number of
exceptions and/or additions. Contracts may become effective as
negotiations are completed.

(6) If, in the negotiations of exceptions and/or additions
with a particular offeror, an agreement is not reached, after a
reasonable amount of time, as determined by the procurement
unit, the negotiations may be terminated and a contract not
awarded to that offeror and the procurement unit may move to
the next eligible offeror.

R33-7-105. Protected Records.

(1)(a) The following are protected records and may be
redacted by the vendor subject to the procedures described
below in accordance with the Governmental Records Access
and Management Act (GRAMA) Title 63G, Chapter 2 of the
Utah Code. (a) Trade Secrets, as defined in Section 13-24-2 of
the Utah Code.

(b) Commercial information or non-individual financial
information subject to the provisions of Section 63G-2-305(2).

(c) Other Protected Records under GRAMA.

(2) Process For Requesting Non-Disclosure. Any person
requesting that a record be protected shall include with the
proposal or submitted document:

(a) awritten indication of which provisions of the proposal
or submitted document are claimed to be considered for
business confidentiality or protected (including trade secrets or
other reasons for non-disclosure under GRAMA); and

(b) a concise statement of the reasons supporting each
claimed provision of business confidentiality or protected.

R33-7-106. Notification.

(1) A person who complies with Rule R33-7-105 shall be
notified by the procurement unit prior to the public release of
any information for which a claim of confidentiality has been
asserted.

(2) Except as provided by court order, the procurement
unit to whom the request for a record is made under GRAMA,
may not disclose a record claimed to be protected under Rule
R33-7-105 but which the procurement unit or State Records
Committee determines should be disclosed until the period in
which to bring an appeal expires or the end of the appeals
process, including judicial appeal, is reached. This Rule R33-7-
106 does not apply where the claimant, after notice, has waived
the claim by not appealing or intervening before the State
Records Committee. To the extent allowed by law, the parties
to a dispute regarding the release of a record may agree in
writing to an alternative dispute resolution process.

(3) Any allowed disclosure of public records submitted in
the request for proposal process will be made only after the
selection of the successful offeror(s) has been made public in
compliance with Section 63G-6a-709.5.

R33-7-107. Process for Submitting Proposals with Protected
Business Confidential Information.

(1) If an offeror submits a proposal that contains
information claimed to be business confidential or protected
information, the offeror must submit two separate proposals:

(a) One redacted version for public release, with all
protected business confidential information either blacked-out
or removed, clearly marked as "Redacted Version"; and

(b) One non-redacted version for evaluation purposes
clearly marked as "Protected Business Confidential."

(i) Pricing may not be classified as business confidential
and will be considered public information.
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(ii) An entire proposal may not be designated as
"PROTECTED", "CONFIDENTIAL" or "PROPRIETARY" and
shall be considered non-responsive unless the offeror removes
the designation.

R33-7-201. Pre-Proposal Conferences and Site Visits.

(1) Mandatory pre-proposal conferences and site visits
may be held to explain the procurement requirements in
accordance with the following:

(a) Except as authorized in writing by the chief
procurement officer or the head of a procurement unit with
independent procurement authority, pre-proposal conferences
and site visits must require mandatory attendance by all offerors.

(b) Except as authorized in writing by the chief
procurement officer or the head of a procurement unit with
independent procurement authority, pre-proposal conferences
and site visits allowing optional attendance by offerors are not
permitted.

(c) A pre-proposal conference may be attended via the
following:

(i) attendance in person;

(ii) teleconference participation;

(iii) webinar participation;

(iv) participation through other electronic media approved
by the chief procurement officer or head of a procurement unit
with independent procurement authority.

(d) Mandatory site visits must be attended in person.

(e) All pre-proposal conferences and site visits must be
attended by an authorized representative of the person or vendor
submitting a proposal and as may be further specified in the
procurement documents.

(f) The solicitation must state that failure to attend a
mandatory pre-proposal conference shall result in the
disqualification of any offeror that does not have an authorized
representative attend the entire duration of the mandatory pre-
proposal conference.

(g) The solicitation must state that failure to attend a
mandatory site visit shall result in the disqualification of any
offeror that does not have an authorized representative attend
the entire duration of the mandatory site visit.

(h) At the discretion of the conducting procurement unit,
audio or video recordings of pre-proposal conferences and site
visits may be used.

(i) Listening to or viewing audio or video recordings of a
mandatory pre-proposal conference or site visit may not be
substituted for attendance. If the chief procurement officer or
the head of a procurement unit with independent procurement
authority grants an exception to the mandatory requirement in
writing, the procurement unit may require all offerors that do not
have an authorize representative in attendance for the entire pre-
proposal conference or site visit to review any audio or video
recording made.

(2)(a) Ifa pre-proposal conference or site visit is held, the
conducting procurement unit shall maintain:

(i) an attendance log including the name of each attendee,
the entity the attendee is representing, and the attendee's contact
information;

(ii) minutes of the pre-proposal conference or site visit;
and

(iii) copies of any documents distributed by the conducting
procurement unit to the attendees at the pre-proposal conference
or site visit.

(b) The issuing procurement unit shall publish as an
addendum to the solicitation:

(i) the attendance log;

(i) minutes of the pre-proposal conference or site visit;

(iii) copies of any documents distributed to attendees at the
pre-proposal conference or site visit; and

(iv) any verbal modifications made to any of the

solicitation documents. All verbal modifications to the
solicitation documents shall be reduced to writing.

R33-7-301. Addenda to Request for Proposals.

Addenda to the Request for Proposals may be made for the
purpose of:

(a) making changes to:

(i) the scope of work;

(i1) the schedule;

(iii) the qualification requirements;

(iv) the criteria;

(v) the weighting; or

(vi) other requirements of the Request for Proposal.

(b) Addenda shall be published within a reasonable time
prior to the deadline that proposals are due, to allow prospective
offerors to consider the addenda in preparing proposals.
Publication at least 5 calendar days prior to the deadline that
proposals are due shall be deemed a reasonable time. Minor
addenda and urgent circumstances may require a shorter period
of time.

(2) After the due date and time for submitting a response
to Request for Proposals, at the discretion of the chief
procurement officer or head of a procurement unit with
independent procurement authority, addenda to the Request for
Proposals may be limited to offerors that have submitted
proposals, provided the addenda does not make a substantial
change to the Request for Proposals that, in the opinion of the
chief procurement officer or head of a procurement unit with
independent procurement authority likely would have impacted
the number of Offerors responding to the original publication of
the Request for Proposals.

R33-7-401. Modification or Withdrawal of Proposal Prior
to Deadline.

A proposals may be modified or withdrawn prior to the
established due date and time for responding.

R33-7-402. Proposals and Modifications, Delivery and Time
Requirements.

Except as provided in Rule R33-7-402(3), the following
shall apply:

(1) proposals and modifications to a proposal submitted
electronically or by physical delivery, after the established due
date and time, will not be accepted for any reason.

(2) When submitting a proposal or modification to a
proposal electronically, offerors must allow sufficient time to
complete the online forms and upload documents. The
solicitation will end at the closing time posted in the electronic
system. If an offeror is in the middle of uploading a proposal
when the closing time arrives, the system should stop the
process and the proposal or modification to a proposal will not
be accepted.

(3) When submitting a proposal or modification to a
proposal by physical delivery (U.S. Mail, courier service, hand-
delivery, or other physical means) offerors are solely responsible
for meeting the deadline. Delays caused by a delivery service
or other physical means will not be considered as an acceptable
reason for a proposal or modification to a proposal being late.

(a) All proposals or modifications to proposals received by
physical delivery will be date and time stamped by the
procurement unit.

(4) To the extent that an error on the part of the
procurement unit or an employee of a procurement unit results
in a proposal or modification to a proposal not being received
by the established due date and time, the proposal or
modification to a proposal shall be accepted as being on time.

R33-7-403. Errors in Proposals.
The following shall apply to the correction or withdrawal
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of an unintentionally erroneous proposal, or the cancellation of
an award or contract that is based on an unintentionally
erroneous proposal. A decision to permit the correction or
withdrawal of a proposal or the cancellation of an award or a
contract shall be supported in a written document, signed by the
chief procurement officer or head of a procurement unit with
independent procurement authority.

(1) Mistakes attributed to an offeror's error in judgment
may not be corrected.

(2) Unintentional errors not attributed to an offeror's error
in judgment may be corrected if it is in the best interest of the
procurement unit and correcting the error maintains the fair
treatment of other offerors.

(a) Examples include:

(i) missing signatures,

(i) missing acknowledgement of an addendum;

(iii) missing copies of professional licenses, bonds,
insurance certificates, provided that copies are submitted by the
deadline established by the chief procurement officer or head of
a procurement unit with independent procurement authority to
correct this mistake;

(iv) typographical errors;

(v) mathematical errors not affecting the total proposed
price; or

(vi) other errors deemed by the chief procurement officer
or head of a procurement unit with independent procurement
authority to be immaterial or inconsequential in nature.

(3) Unintentional errors discovered after the award of a
contract may only be corrected if, after consultation with the
chief procurement officer or head of a procurement unit with
independent procurement authority and the attorney general's
office or other applicable legal counsel, it is determined that the
correction of the error does not violate the requirements of the
Utah Procurement Code or these administrative rules.

R33-7-501. Evaluation of Proposals.

(1) The evaluation of proposals shall be conducted in
accordance with Part 7 of the Utah Procurement Code.

(2) Anevaluation committee may ask questions of offerors
to clarify proposals provided the questions are submitted and
answered in writing. The record of questions and answers shall
be maintained in the file.

(3)(a) The evaluation of cost in an RFP shall be based on
the entire term of the contract, excluding renewal periods.

(b) Unless an exception is authorized in writing by the
chief procurement officer or head of a procurement unit with
independent procurement authority, cost should not be divided
or evaluated on any other basis than the entire term of the
contract, excluding renewal periods.

(c) Whenever practicable, the evaluation of cost should
include maintenance and service agreements, system upgrades,
apparatuses, and other components associated with the
procurement item.

R33-7-501a. Minimum Score Thresholds.

(1) Anexecutive branch conducting procurement unit shall
establish minimum score thresholds to advance proposals from
one stage in the RFP process to the next, including contract
award.

(2) Minimum score thresholds must be set forth in the RFP
and clearly describe the minimum score threshold that proposals
must achieve in order to advance to the next stage in the RFP
process or to be awarded a contract.

(3)(a) Thresholds may be based on:

(i) Minimum scores for each evaluation category;

(i1) The total of each minimum score in each evaluation
category based on the total points available; or

(ii1) A combination of (i) and (ii).

(b) Thresholds may not be based on:

(1) A natural break in scores that was not defined and set
forth in the RFP; or
(i1) A predetermined number of offerors.

R33-7-502. Correction or Withdrawal of Proposal.

(1) In the event an offeror submits a proposal that on its
face appears to be impractical, unrealistic or otherwise in error,
the chief procurement officer or head of a procurement unit with
independent procurement authority may contact the offeror to
either confirm the proposal, permit a correction of the proposal,
or permit the withdrawal of the proposal, in accordance with
Section 63G-6a-706.

(2) Offerors may not correct errors, deficiencies, or
incomplete responses in a proposal that has been determined to
be not responsible, not responsive, or that does not meet the
mandatory minimum requirements stated in the request for
proposals in accordance with Section 63G-6a-704.

R33-7-503. Interviews and Presentations.

(1) Interviews and presentations may be held as outlined
in the RFP.

(2) Offerors invited to interviews or presentations shall be
limited to those offerors meeting minimum requirements
specified in the RFP.

(3) Representations made by the offeror during interviews
or presentations shall become an addendum to the offeror's
proposal and shall be documented. Representations must be
consistent with the offeror's original proposal and may only be
used for purposes of clarifying or filling in gaps in the offeror's
proposal.

(4) The chief procurement officer or head of a
procurement unit with independent procurement authority shall
establish a date and time for the interviews or presentations and
shall notify eligible offerors of the procedures. Interviews and
presentations will be at the offeror's expense.

R33-7-601. Best and Final Offers.

Best and Final Offers shall be conducted in accordance
with the requirements set forth in Section 63G-6a-707.5, or the
Utah Procurement Code. This administrative rule provides
additional requirements and procedures and must be used in
conjunction with the Procurement Code.

(1) The best and final offers (BAFO) process is an
optional step in the evaluation phase of the request for proposals
process in which offerors are requested to modify their
proposals.

(a) An evaluation committee may request best and final
offers when:

(1) no single proposal addresses all the specifications;

(ii) all or a significant number of the proposals received
are unclear and the evaluation committee requires further
clarification;

(iii) additional information is needed in order for the
evaluation committee to make a decision;

(iv) the differences between proposals in one or more
categories are too slight to distinguish;

(v) all cost proposals are too high or over the budget;

(vi) multiple contract awards are necessary to achieve
regional or statewide coverage for a procurement item under an
RFP and there are insufficient cost proposals within the budget
to award the number of contracts needed to provide regional or
statewide coverage.

(2) Only offerors meeting the minimum qualifications or
scores described in the RFP are eligible to respond to best and
final offers.

(3) Proposal modifications submitted in response to a
request for best and final offers may only address the specific
issues and/or sections of the RFP described in the request for
best and final offers.
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(a) Offerors may not use the best and final offers process
to correct deficiencies in their proposals not addressed in the
request for best and final offers issued by the procurement unit.

(4) When a request for best and final offers is issued to
reduce cost proposals, offerors shall submit itemize cost
proposals clearly indicating the tasks or scope reductions that
can be accomplished to bring costs within the available budget.

(a) The cost information of one offeror may not be
disclosed to competing offerors during the best and final offers
process and further, such cost information shall not be shared
with other offerors until the contract is awarded.

(b) A procurement unit shall ensure that auction tactics are
not used in the discussion process, including discussing and
comparing the costs and features of other proposals.

(5) The best and final offers process may not be conducted
as part of the contract negotiation process. It may only be
conducted during the evaluation phase of the RFP process.

(6) A procurement unit may not use the best and final
offers process to allow offerors a second opportunity to respond
to the entire request for proposals.

(7) If a proposal modification is made orally during the
interview or presentation process, the modification must be
confirmed in writing.

(8) A request for best and final offers issued by a
procurement unit shall:

(a) comply with all public notice requirements provided in
Section 63G-6a-406;

(b) include a deadline for submission that allows offerors
a reasonable opportunity for the preparation and submission of
their responses;

(c) indicate how proposal modifications in response to a
request for best and final offers will be evaluated;

(9) Ifan offeror does not submit a best and final offer, its
immediately previous proposal will be considered its best and
final offer;

(10) Unsolicited best and final offers will not be accepted
from offerors.

R33-7-701. Cost-benefit Analysis Exception: CM/GC.

(1) A cost-benefit analysis is not required if the contract is
awarded solely on the qualifications of the construction
manager/general contractor and the management fee described
in Section 63G-6a-708 provided:

(a) acompetitive process is maintained by the issuance of
a request for proposals that requires the offeror to provide , at a
minimum:

(i) a management plan;

(ii) references;

(iii) statements of qualifications; and

(iv) a management fee.

(b) the management fee contains only the following:

(i) preconstruction phase services;

(ii) monthly supervision fees for the construction phase;
and

(iii) overhead and profit for the construction phase.

(c) the evaluation committee may, as described in the
solicitation, weight and score the management fee as a fixed rate
or a fixed percentage of the estimated contract value.

(d) the contract awarded must be in the best interest of the
procurement unit.

R33-7-701a. Cost-Benefit Analysis.

(1) A cost-benefit analysis conducted under Utah Code
63G-6a-708 shall be based on the entire term of the contract,
excluding any renewal periods.

R33-7-702. Only One Proposal Received.
(1) If only one proposal is received in response to a
request for proposals, the evaluation committee shall score the

proposal and:

(a) conduct a review to determine if:

(i) the proposal meets the minimum requirements;

(ii) pricing and terms are reasonable as set forth in R33-
12-603 and R33-12-604; and

(iii) the proposal is in the best interest of the procurement
unit.

(b) if the evaluation committee determines the proposal
meets the minimum requirements, pricing and terms are
reasonable, and the proposal is in the best interest of the
procurement unit, the procurement unit shall issue a justification
statement as set forth in 63G-6a-708 and may make an award.

(c) If an award is not made, the procurement unit may
either cancel the procurement or resolicit for the purpose of
obtaining additional proposals.

R33-7-703. Evaluation Committee Procedures for Scoring
Criteria Other Than Cost.

(1)(@) In accordance with Utah Code 63G-6a-704, the
conducting procurement unit shall conduct an initial review of
any applicable pass/fail minimum requirements set forth in the
RFP to determine whether proposals are responsive and
responsible or in violation of the Utah Procurement Code prior
to submitting proposals to the evaluation committee. Examples
of pass/fail minimum requirements include:

(i) Timeliness of receipt of proposals

(i1) Qualifications;

(iii) Certifications;

(iv) Licensing;

(v) Experience;

(vi) Compliance with State or Federal regulations;

(vii) Services provided,

(viii) Product availability;

(ix) Equipment;

(x) Other pass/fail minimum requirements set forth in the
RFP.

(b) The evaluation committee may not evaluate proposals
deemed non-responsive, nonresponsible or disqualified for
violations of the Utah Procurement Code under (1)(a).

(¢) In accordance with Utah Code 63G-6a-704, an
evaluation committee may, after the initial pass/fail review by
the conducting procurement unit or at any time during the RFP
process, reject a proposal if it is determined that the person
submitting the proposal is not responsible or the proposal is not
responsive.

(2) In accordance with Utah Code 63G-6a-707, the
evaluation committee shall evaluate each responsive and
responsible proposal that has not been disqualified from
consideration under the provisions of this chapter, using the
criteria described in the request for proposals using the
following procedures:

(a) Prior to the scoring of proposals, a procurement officer
from the issuing procurement unit will meet with the evaluation
committee and any staff that will have access to the proposals
to:

(i) discuss the evaluation and scoring process to ensure
that each committee member has a clear understanding of the
scoring process and how points will be assigned;

(i1) discuss requirements regarding conflicts of interests,
the appearance of impropriety, and the importance of
confidentiality;

(iv) discuss the scoring sheet and evaluation criteria set
forth in the RFP; and

(v) provide a copy of Administrative Rule R33-7-703 to
the evaluation committee and any staff that will have access to
the proposals.

(b) Once the proposals have been received and it is clear
which offerors are involved in the RFP process, all members of
the evaluation committee must sign a written statement
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certifying that they do not have a conflict of interest as set forth
in Utah Code 63G-6a-707 and administrative rule R33-24-107

(3) Unless an exception is authorized by the head of the
issuing procurement unit, in order to avoid cost influencing the
evaluation committee's scoring of non-price criteria, in
accordance with Utah Code 63G-6a-707, costs may not be
revealed to the evaluation committee until after the committee
has finalized its scoring on all other technical non-price criteria
in the RFP.

(4) After receipt of proposals, each committee member
shall independently, as described in R33-7-705, read and score
each proposal based on the technical non-price criteria set forth
in the RFP to assess the completeness, quality, and desirability
of each proposal.

(a) proposals must be evaluated solely on the stated criteria
listed in the RFP.

(i) past performance ratings and references may be
considered if listed as evaluation criteria in the RFP;

(ii) personal bias based on prior experience with a
procurement item or the offeror cannot be considered in scoring
proposals, except as provided in the RFP;

(iii) personal favoritism for a vendor or bias against a
vendor cannot be considered in scoring proposals; and

(iv) subsections (ii) and (iii) shall not be construed to
prevent a committee member from having a bias based on their
review of a proposal in regard to the criteria in the solicitation.
Evaluators are encouraged to request technical support from the
conducting procurement unit or the issuing procurement unit
when conducting their independent assessments and scoring.

(b) any request for technical support shall be submitted in
writing to the conducting procurement unit or the issuing
procurement unit.

(c) After the proposals have been evaluated and scored by
individual committee members, the entire committee shall meet
to discuss the proposals, if applicable conduct interviews,
resolve any factual disagreements, and arrive at the final scoring.
All committee members must be present to take any official
action.

(i) If a committee member does not attend an evaluation
committee meeting, the member shall be removed from the
evaluation committee and the remainder of the committee may
proceed with the evaluation, provided there are at least three
evaluation committee members remaining.

(d) During committee discussions, each member may
change their initial scoring. If additional information or
clarification is needed from an offeror, the committee may, with
approval by the issuing procurement unit, request information
or clarification from an offeror. Such request will only be
approved if it can be done in a manner that is fair to all offerors.

(e) At any time during the evaluation process, the
evaluation committee may, with the approval of the issuing
procurement unit, request best and final offers from responsible
and responsive offerors and evaluate those offers in accordance
with Utah Code 63G-6a-708 and Administrative Rule R33-7-
601.

(5) The evaluation committee may tally the final scores for
criteria other than cost to arrive at a consensus score by the
following methods:

(a) total of all of the points given by individual committee
members; or

(b) an average of the individual scores.

(c) The evaluation committee shall turn in a completed
sheet, signed and dated by each evaluation committee member.

(6) The evaluation committee shall submit its final
recommended scores for all criteria other than cost to the issuing
procurement unit.

(7) The issuing procurement unit shall follow the
procedures set forth in Utah Code 63G-6a-707(5) pertaining to
the following:

(@ reviewing the evaluation committee's final
recommended scores for each proposal for all criteria other than
cost;

(b) scoring cost based on the applicable scoring formula;
and

(c) calculating the total combined score for each
responsive and responsible proposal.

(8) The evaluation committee and the conducting
procurement unit shall prepare the cost justification statement
and any applicable cost-benefit analysis in accordance with
Utah Code 63G-6a-708.

(9) The issuing procurement unit's role as a non-voting
member of the evaluation committee will be to facilitate the
evaluation process within the guidelines of the Utah
procurement code and administrative rule.

(10) The issuing procurement unit may replace any
member on the committee or reconstitute the committee in any
way the issuing procurement unit deems appropriate to cure any
impropriety. If the impropriety cannot be cured by replacing a
member, then a new committee may be appointed or the
procurement cancelled.

R33-7-704. Scoring of Evaluation Criteria, Other Than
Cost, for Proposals Meeting Mandatory Minimum
Requirements.

(1) The scoring of evaluation criteria, other than cost, for
proposals meeting the mandatory minimum requirements in an
RFP shall be based on a one through five point scoring system.

(2) Points shall be awarded to each applicable evaluation
category as set forth in the RFP, including but not limited to:

(a) Technical specifications;

(b) Qualifications and experience;

(c) Programming;

(d) Design;

(e) Time, manner, or schedule of delivery;

(f) Quality or suitability for a particular purpose;

(g) Financial solvency;

(h) Management and methodological plan; and

(1) Other requirements specified in the RFP.

(3) Scoring Methodology:

(a) Five points (Excellent): The proposal addresses and
exceeds all of the requirements described in the RFP;

(b) Four points (Very Good): The proposal addresses all
of the requirements described in the RFP and, in some respects,
exceeds them;

(c) Three points (Good): The proposal addresses all of the
requirements described in the RFP in a satisfactory manner;

(d) Two points (Fair): The proposal addresses the
requirements described in the RFP in an unsatisfactory manner;
or

(e) One point (Poor): The proposal fails to addresses the
requirements described in the RFP or it addresses the
requirements inaccurately or poorly.

R33-7-705. Evaluation Committee Members Required to
Exercise Independent Judgment.

(1)(a) Evaluators are required to exercise independent
judgment in a manner that is not dependent on anyone else's
opinions or wishes.

(b) Evaluators must not allow their scoring to be
inappropriately influenced by another person's wishes that
additional or fewer points be awarded to a particular offeror.

(c) Evaluators may seek to increase their knowledge before
scoring by asking questions and seeking appropriate information
from the conducting procurement unit or issuing procurement
unit. Otherwise, evaluators should not discuss proposals or the
scoring of proposals with other persons not on the evaluation
committee.

(2)(a) The exercise of independent judgment applies not
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only to possible inappropriate influences from outside the
evaluation committee, but also to inappropriate influences from
within the committee. It is acceptable for there to be discussion
and debate within the committee regarding how well a proposal
meets the evaluation criteria. However, open discussion and
debate may not lead to coercion or intimidation on the part of
one committee member to influence the scoring of another
committee member.

(b) Evaluators may not act on their own or in concert with
another evaluation committee member to inappropriately steer
an award to a favored vendor or to disfavor a particular vendor.

(c) Evaluators are required to report any attempts by others
to improperly influence their scoring to favor or disfavor a
particular offeror.

(d) Ifan evaluator feels that the evaluator's independence
has been compromised, the evaluator must recuse himself or
herself from the evaluation process.

R33-7-802. Publicizing Awards.

(1) In addition to the requirements of Section 63G-6a-
709.5, the following shall be disclosed after receipt of a
GRAMA request and payment of any lawfully enacted and
applicable fees:

(a) the contract(s) entered into as a result of the selection
and the successful proposal(s), except for those portions that are
to be non-disclosed under Rule R33-7-105;

(b) the unsuccessful proposals, except for those portions
that are to be non-disclosed under Rule R33-7-105;

(c) the rankings of the proposals;

(d) the names of the members of any selection committee
(reviewing authority);

(e) the final scores used by the selection committee to
make the selection, except that the names of the individual
scorers shall not be associated with their individual scores or
rankings.

(f) the written justification statement supporting the
selection, except for those portions that are to be non-disclosed
under Rule R33-7-105.

(2) After due consideration and public input, the following
has been determined by the Procurement Policy Board to impair
governmental procurement proceedings or give an unfair
advantage to any person proposing to enter into a contract or
agreement with a governmental entity, and will not be disclosed
by the governmental entity at any time to the public including
under any GRAMA request:

(a) the names of individual scorers/evaluators in relation
to their individual scores or rankings;

(b) any individual scorer's/evaluator's notes, drafts, and
working documents;

(c) non-public financial statements; and

(d) past performance and reference information, which is
not provided by the offeror and which is obtained as a result of
the efforts of the governmental entity. To the extent such past
performance or reference information is included in the written
justification statement; it is subject to public disclosure.

KEY: government purchasing, request for proposals,
standard procurement process

August 7, 2015 63G-6a
Notice of Continuation July 8, 2014
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R33. Administrative Services, Purchasing and General
Services.

R33-13. General Construction Provisions.

R33-13-101. Purpose.

The purpose of this rule is to comply with the provisions of
Sections 63G-6a-1302 and 1303 of the Utah Procurement Code.
All definitions in the Utah Procurement Code shall apply to this
Rule unless otherwise specified in this Rule.  This
administrative rule provides additional requirements and
procedures and must be used in conjunction with the Utah
Procurement Code.

R33-13-201. Construction Management Rule.

As required by Section 63G-6a-1302, this rule contains
provisions applicable to:

(1) selecting the appropriate method of management for
construction contracts;

(2) documenting the selection of a particular method of
construction contract management; and

(3) the selection of a construction manager/general
contractor.

R33-13-202. Application.

The provisions of Rules R33-13-201 through R33-13-205
shall apply to all procurements of construction. Rule R33-4-106
establishes the requirements and thresholds for small
construction projects. Construction procurement bid security
and bonding requirements are contained in Part 11 of the Utah
Procurement Code and Rule R33-11.

R33-13-203.
Management.

(1) This section contains provisions applicable to the
selection of the appropriate type of construction contract
management.

(2) Itis intended that the chief procurement officer or head
of a procurement unit with independent procurement authority
have sufficient flexibility in formulating the construction
contract management method for a particular project to fulfill
the needs of the procurement unit. The methods for achieving
the purposes set forth in this rule are not to be construed as an
exclusive list.

(3) Before choosing the construction contracting method
to use, a careful assessment must be made by the chief
procurement officer or head of a procurement unit with
independent procurement authority of requirements the project
shall consider, at a minimum, the following factors:

(a) when the project must be ready to be occupied;

(b) the type of project, for example, housing, offices, labs,
heavy or specialized construction;

(c) the extent to which the requirements of the
procurement unit and the way in which they are to be met are
known,;

(d) the location of the project;

(e) the size, scope, complexity, and economics of the
project;

(f) the amount and type of financing available for the
project, including whether the budget is fixed or what the source
of funding is, for example, general or special appropriation,
federal assistance moneys, general obligation bonds or revenue
bonds, lapsing/nonlapsing status and legislative intent language;

(g) the availability, qualification, and experience of the
procurement unit's personnel to be assigned to the project and
how much time the procurement unit's personnel can devote to
the project;

(h) the availability, qualifications and experience of
outside consultants and contractors to complete the project
under the various methods being considered;

(1) the results achieved on similar projects in the past and

Methods of Construction Contract

the methods used; and

(j) the comparative advantages and disadvantages of the
construction contracting method and how they might be adapted
or combined to fulfill the needs of the procuring agencies.

(5) The following descriptions are provided for the more
common construction contracting management methods which
may be used by the procurement unit. The methods described
are not all mutually exclusive and may be combined on a
project. These descriptions are not intended to be fixed in
respect to all construction projects. In each project, these
descriptions may be adapted to fit the circumstances of that
project.

(a) Single Prime (General) Contractor. The single prime
contractor method is typified by one business, acting as a
general contractor, contracting with the procurement unit to
timely complete an entire construction project in accordance
with drawings and specifications provided by the procurement
unit. Generally the drawings and specifications are prepared by
an architectural or engineering firm under contract with the
procurement unit. Further, while the general contractor may
take responsibility for successful completion of the project,
much of the work may be performed by specialty contractors
with whom the prime contractor has entered into subcontracts.

(b) Multiple Price Contractors. Under the multiple prime
contractor method, the procurement unit contracts directly with
a number of general contractors or specialty contractors to
complete portions of the project in accordance with the
procurement unit's drawings and specifications. The
procurement unit may have primary responsibility for successful
completion of the entire project, or the contracts may provide
that one or more of the multiple prime contractors has this
responsibility.

(c) Design-Build. In a design-build project, an entity,
often a team of a general contractor and a designer, contract
directly with a procurement unit to meet the procurement unit's
requirements as described in a set of performance specifications
and/or a program. Design responsibility and construction
responsibility both rest with the design-build contractor. This
method can include instances where the design-build contractor
supplies the site as part of the package.

(d) Construction Manager Not at Risk. A construction
manager is a person experienced in construction that has the
ability to evaluate and to implement drawings and specifications
as they affect time, cost, and quality of construction and the
ability to coordinate the construction of the project, including
the administration of change orders as well as other
responsibilities as described in the contract.

(e) Construction Manager/General — Contractor
(Construction Manager at Risk). The procurement unit may
contract with the construction manager early in a project to
assist in the development of a cost effective design. In a
Construction Manager/General Contractor (CM/GC) method,
the CM/GC becomes the general contractor and is at risk for all
the responsibilities of a general contractor for the project,
including meeting the specifications, complying with applicable
laws, rules and regulations, that the project will be completed on
time and will not exceed a specified maximum price.

R33-13-204.
Documentation.

The chief procurement officer or head of a procurement
unit with independent procurement authority shall include in the
contract file a written statement describing the facts that led to
the selection of a particular method of construction contract
management for each project.

Selection of Construction Method

R33-13-205. Special Provisions Regarding Construction
Manager/General Contractor.
(1) In the selection of a construction manager/general
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contractor, a standard procurement process as defined in Section
63G-6a-103 may be used or an exception allowed under Part 8
of the Utah Procurement Code.

(2) When the CM/GC enters into any subcontract that was
not specifically included in the construction manager/general
contractor's cost proposal, the CM/GC shall procure the
subcontractor(s) by using a standard procurement process as
defined in Section 63G-6a-103 of the Utah Procurement Code
or an exception to the requirement to use a standard
procurement process, described in Part 8 of the Utah
Procurement Code.

(3)(a) Asused in this Rule R33-13-205 (6), "management
fee" includes only the following fees of the CM/GC:

(i) preconstruction phase services;

(ii) monthly supervision fees for the construction phase;
and

(iii) overhead and profit for the construction phase.

(b) When selecting a CM/GC for a construction project,
the evaluation committee:

(i) may score a CM/GC based upon criteria contained in
the solicitation, including qualifications, performance ratings,
references, management plan, certifications, and other project
specific criteria described in the solicitation;

(ii) may, as described in the solicitation, weight and score
the management fee as a fixed rate or as a fixed percentage of
the estimated contract value;

(iii) may, at any time after the opening of the responses to
the request for proposals, have access to, and consider, the
management fee proposed by the offerors; and

(iv) except as provided in Section 63G-6a-707, may not
know or have access to any other information relating to the cost
of construction submitted by the offerors, until after the
evaluation committee submits its final recommended scores on
all other criteria to the issuing procurement unit.

R33-13-301. Drug and Alcohol Testing Required for State
Contracts: Definitions.

(1) The following definitions shall apply to any term used
in Rules R-13-301 through R33-13-304:

(a) "Contractor" means a person who is or may be awarded
a state construction contract.

(b) "Covered individual" means an individual who:

(i) on behalf of a contractor or subcontractor provides
services directly related to design or construction under a state
construction contract; and

(ii) is in a safety sensitive position, including a design
position, that has responsibilities that directly affect the safety
of an improvement to real property that is the subject of a state
construction contract.

(c) "Drug and alcohol testing policy" means a policy under
which a contractor or subcontractor tests a covered individual to
establish, maintain, or enforce the prohibition of:

(i) the manufacture, distribution, dispensing, possession,
or use of drugs or alcohol, except the medically prescribed
possession and use of a drug; or

(ii) the impairment of judgment or physical abilities due to
the use of drugs or alcohol.

(d) "Random testing" means that a covered individual is
subject to periodic testing for drugs and alcohol:

(i) in accordance with a drug and alcohol testing policy;
and

(ii) on the basis of a random selection process.

(e) For purposes of Subsection R33-13-302(5), "state"
includes any of the following of the state:

(i) adepartment;

(i1) a division;

(iii) an agency;

(iv) aboard including the Procurement Policy Board;

(v) a commission;

(vi) acouncil;

(vii) a committee; and

(viii) an institution, including a state institution of higher
education, as defined under Section 53B-3-102.

(f) "State construction contract" means a contract for
design or construction entered into by a state public
procurement unit that is subject to this Rule R33-13-302
through R33-13-304.

(g)(i) "Subcontractor" means a person under contract with
a contractor or another subcontractor to provide services or
labor for design or construction.

(ii) "Subcontractor" includes a trade contractor or specialty
contractor.

(iii)) "Subcontractor" does not include a supplier who
provides only materials, equipment, or supplies to a contractor
or subcontractor.

(2) In addition:

(a) "Board" means the Procurement Policy Board created
under provisions of the Utah Procurement Code.

(b) "State Public Procurement Unit" means a State of Utah
public procurement unit that is subject to Section 63G-6a-1303.

(c) "State" as used throughout this Rule R33-13-302
through R33-13-304 means the State of Utah except that it also
includes those entities described in Subsection R33-13-
302(1)(e) as the term "state" is used in Subsection R33-13-
302(5).

R33-13-302. Drug and Alcohol Testing.

(1) Except as provided in Section R33-13-303, on and
after July 1, 2010, a State Public Procurement Unit may not
enter into a state construction contract (includes a contract for
design or construction) unless the state construction contract
requires the following:

(a) A contractor shall demonstrate to the State Public
Procurement Unit that the contractor:

(i) has and will maintain a drug and alcohol testing policy
during the period of the state construction contract that applies
to the covered individuals hired by the contractor;

(i) posts in one or more conspicuous places notice to
covered individuals hired by the contractor that the contractor
has the drug and alcohol testing policy described in Subsection
R33-13-302(1)(a)(i); and

(iii) subjects the covered individuals to random testing
under the drug and alcohol testing policy described in
Subsection R33-13-302(1)(a)(i) if at any time during the period
of the state construction contract there are ten or more
individuals who are covered individuals hired by the contractor.

(b) A contractor shall demonstrate to the State Public
Procurement Unit, which shall be demonstrated by a provision
in the contract where the contractor acknowledges these Rules
R-33-13-302 through 304 and agrees to comply with all aspects
of these Rules R-33-13-302 through 304, that the contractor
requires that as a condition of contracting with the contractor,
a subcontractor, which includes consultants under contract with
the designer:

(i) has and will maintain a drug and alcohol testing policy
during the period of the state construction contract that applies
to the covered individuals hired by the subcontractor;

(i) posts in one or more conspicuous places notice to
covered individuals hired by the subcontractor that the
subcontractor has the drug and alcohol testing policy described
in Subsection R33-13-302(1)(b)(i); and

(iii) subjects the covered individuals hired by the
subcontractor to random testing under the drug and alcohol
testing policy described in Subsection R33-13-302(1)(b)(i) if at
any time during the period of the state construction contract
there are ten or more individuals who are covered individuals
hired by the subcontractor.

(2)(a) Except as otherwise provided in this Subsection
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R33-13-302(2), if a contractor or subcontractor fails to comply
with Subsection R33-13-302(1), the contractor or subcontractor
may be suspended or debarred in accordance with these Rules
R33-13-302 through R33-13-304.

(b) On and after July 1, 2010, a State Public Procurement
Unit shall include in a state construction contract a reference to
these Rules R33-13-302 through R33-13-304.

(c)(i) A contractor is not subject to penalties for the failure
of a subcontractor to comply with Subsection R33-13-302(1).

(ii) A subcontractor is not subject to penalties for the
failure of a contractor to comply with Subsection R33-13-
302(1).

(3)(a) The requirements and procedures a contractor shall
follow to comply with Subsection R33-13-302(1) is that the
contractor, by executing the construction contract with the State
Public Procurement Unit, is deemed to certify to the State Public
Procurement Unit that the contractor, and all subcontractors
under the contractor that are subject to Subsection R33-13-
302(1), shall comply with all provisions of these Rules R33-13-
302 through R33-13-304 as well as Section 63G-6a-1303; and
that the contractor shall on a semi-annual basis throughout the
term of the contract, report to the State Public Procurement Unit
in writing information that indicates compliance with the
provisions ofthese Rules R33-13-302 through R33-13-304 and
Section 63G-6a-1303.

(b) A contractor or subcontractor may be suspended or
debarred in accordance with the applicable Utah statutes and
rules, if the contractor or subcontractor violates a provision of
Section 63G-6a-1303. The contractor or subcontractor shall be
provided reasonable notice and opportunity to cure a violation
of Sections 63G-6a-1303 before suspension or debarment of the
contractor or subcontractor in light of the circumstances of the
state construction contract or the violation. The greater the risk
to person(s) or property as a result of noncompliance, the shorter
this notice and opportunity to cure shall be, including the
possibility that the notice may provide for immediate
compliance if necessary to protect person(s) or property.

(4) The failure of a contractor or subcontractor to meet the
requirements of Subsection R33-13-302(1):

(a) may not be the basis for a protest or other action from
a prospective bidder, offeror, or contractor under the Utah
Procurement Code; and

(b) may not be used by a State Public Procurement Unit,
a prospective bidder, an offeror, a contractor, or a subcontractor
as a basis for an action that would suspend, disrupt, or terminate
the design or construction under a state construction contract.

(5)(a) After a State Public Procurement Unit enters into a
state construction contract in compliance with Section 63G-6a-
1303, the state is not required to audit, monitor, or take any
other action to ensure compliance with Section 63G-6a-1303.

(b) The state is not liable in any action related to Section
63G-6a-1303 and these Rules R33-13-302 through R33-13-304,
including not being liable in relation to:

(i) a contractor or subcontractor having or not having a
drug and alcohol testing policy;

(ii) failure to test for a drug or alcohol under a contractor's
or subcontractor's drug and alcohol testing policy;

(iii) the requirements of a contractor's or subcontractor's
drug and alcohol testing policy;

(iv) a contractor's or subcontractor's implementation of a
drug and alcohol testing policy, including procedures for:

(A) collection of a sample;

(B) testing of a sample;

(C) evaluation of a test; or

(D) disciplinary or rehabilitative action on the basis of a
test result;

(v) an individual being under the influence of drugs or
alcohol; or

(vi) an individual under the influence of drugs or alcohol

harming another person or causing property damage.

R33-13-303. Non-applicability.

(1) These Rules R33-13-302 through R33-13-304 and
Section 63G-6a-1303 does not apply if the State Public
Procurement Unit determines that the application of these Rules
R33-13-302 through R33-13-304 or Section 63G-6a-1303
would severely disrupt the operation of a state agency to the
detriment of the state agency or the general public, including:

(a) jeopardizing the receipt of federal funds;

(b) the state construction contract being a sole source
contract; or

(c) the state construction contract being an emergency
procurement.

R33-13-304. Not Limit Other Lawful Policies.

If a contractor or subcontractor meets the requirements of
Section 63G-6a-1303 and these Rules R33-13-302 through
R33-13-304, this Rule R33-13 may not be construed to restrict
the contractor's or subcontractor's ability to impose or
implement an otherwise lawful provision as part of a drug and
alcohol testing policy.

KEY: construction management, general construction
provisions, drug and alcohol testing, state contracts

July 8, 2014 63G-6a
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R33. Administrative Services, Purchasing and General
Services.

R33-26. State Surplus Property.

R33-26-101. State Surplus Property - General.

This rule sets forth policies and procedures which govern
the acquisition and disposition of state and federal surplus
property, and vehicles. It applies to all state and local public
agencies and eligible non-profit educational and health
institutions when dealing with federal surplus property. It also
applies to all state agencies unless specifically exempted by law
and to the general public when dealing with state surplus

property.

R33-26-102. Requirements.

Under the provisions of Section 63A, Chapter 2, Section
103, the Division of Purchasing and General Services shall
manage and administer the State's surplus property program,
including:

(1) The federal surplus property program as the Utah State
Agency for Surplus Property and in compliance with 41 CFR
102-37 and Public Law 94-519 through a State Plan of
Operation. The standards and procedures governing the contract
between the state and the federal government are contained in
the Plan of Operation.

(2) The disposition of state owned surplus property,
including vehicles and non-vehicle surplus property.

(3) Information technology equipment.

R33-26-103. Definitions.

(1) Terms used in the Surplus Property Rules are defined
in Section 63A-2-101.5.

(2) In addition:

(a) "All-terrain type I vehicle" means any motor vehicle 52
inches or less in width, having an unladen dry weight of 1,500
pounds or less, traveling on three or more low pressure tires,
having a seat designed to be straddled by the operator, and
designed for or capable of travel over unimproved terrain;

(b) "All-terrain type II vehicle" means any other motor
vehicle, not defined in Subsection (2), (11), or (22), designed
for or capable of travel over unimproved terrain and includes a
class A side-by-side vehicle. "All-terrain type II vehicle" does
not include golf carts, any vehicle designed to carry a person
with a disability, any vehicle not specifically designed for
recreational use, or farm tractors as defined under Section 41-
la-102.

(3) "Aircraft" means any contrivance now known or in the
future invented, used, or designed for navigation of or flight in
the air.

(4) "Bundled sale" means the act of packaging or grouping
multiple State surplus property items together for the purpose of
offering those items for sale in a single transaction in which the
buyer receives all surplus property items bundled together and
sold in the transaction.

(5) "Camper" means any structure designed, used, and
maintained primarily to be mounted on or affixed to a motor
vehicle that contains a floor and is designed to provide a mobile
dwelling, sleeping place, commercial space, or facilities for
human habitation or for camping.

(6) "Disposition" means the act of selling, disposing, or
transferring state-owned vehicle and non-vehicle property,
declared to be surplus property, to the care, custody, or
possession of another person.

(7) "Division" means the Division of Purchasing and
General Services within the Department of Administrative
Services created under Section 63A-2-101.

(8) "Farmtractor" means every motor vehicle designed and
used primarily as a farm implement for drawing plows, mowing
machines, and other implements of husbandry.

(9) "Motorboat" means any vessel propelled by machinery,

whether or not the machinery is the principal source of
propulsion.

(10) "Motorcycle" means a motor vehicle having a saddle
for the use of the rider and designed to travel on not more than
three wheels in contact with the ground.

(11) "Motor vehicle" means a self-propelled vehicle
intended primarily for use and operation on the highways.

(12) "Oftf-highway vehicle" means any snowmobile, all-
terrain type I vehicle, all-terrain type II vehicle, or motorcycle.

(13) Asused in this section "Personal handheld electronic
device":

(a) means an electronic device that is designed for
personal handheld use and permits the user to store or access
information, the primary value of which is specific to the user
of the device; and,

(b) includes a mobile phone, pocket personal computer,
personal digital assistant, wireless, or similar device.

(14) "Personal Watercraft" means a motorboat that is:

(a) less than 16 feet in length;

(b) propelled by a water jet pump; and

(c) designed to be operated by a person sitting, standing or
kneeling on the vessel, rather than sitting or standing inside the
vessel.

(15)(a) "Pickup truck" means a two-axle motor vehicle
with motive power manufactured, remanufactured, or materially
altered to provide an open cargo area.

(b) "Pickup truck" includes motor vehicles with the open
cargo area covered with a camper, camper shell, tarp, removable
tarp, or similar structure.

(16) "Reconstructed vehicle" means every vehicle type
required to be registered in this state that is materially altered
from its original construction by the removal, addition, or
substitution of essential parts, new or used.

(17)(a) "Recreational vehicle" means a vehicular unit other
than a mobile home, primarily designed as a temporary dwelling
for travel, recreational, or vacation use, that is either self-
propelled or pulled by another vehicle.

(b) "Recreational vehicle" includes:

(i) atravel trailer;

(ii) a camping trailer;

(iii) a motor home;

(iv) a fifth wheel trailer; and

(v) avan.

(18) "Road tractor" means every motor vehicle designed
and used for drawing other vehicles and constructed so it does
not carry and load either independently or any part of the weight
of a vehicle or load this is drawn.

(19) "Sailboat" means any vessel having one or more sails
and propelled by wind.

(20) "Semitrailer" means every vehicle without motive
power designed for carrying persons or property and for being
drawn by a motor vehicle and constructed so that some part of
its weight and its load rests or is carried by another vehicle.

(21)(a) "Special mobile equipment" means every vehicle:

(i) not designed or used primarily for the transportation of
persons or property;

(ii) not designed to operate in traffic; and

(iii) only incidentally operated or moved over the
highways.

(b) "special mobile equipment" includes:

(i) farm tractors;

(ii) on or off-road motorized construction or maintenance
equipment including backhoes, bulldozers, compactors, graders,
loaders, road rollers, tractors, and trenchers;

(iii) ditch-digging apparatus; and

(iv) forklifts, warehouse equipment, golf carts, electric
carts, etc.

(22) "Trailer" means a vehicle without motive power
designed for carrying persons or property and for being drawn
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by a motor vehicle and constructed so that no part of its weight
rests upon the towing vehicle.

(23) "Travel trailer," "camping trailer," or "fifth wheel
trailer" means a portable vehicle without motive power,
designed as a temporary dwelling for travel, recreational, or
vacation use that does not require a special highway movement
permit when drawn by a self-propelled motor vehicle.

(24) "Truck tractor" means a motor vehicle designed and
used primarily for drawing other vehicles and not constructed to
carry a load other than a part of the weight of the vehicle and
load that is drawn.

(25) "USASP" means Utah State Agency for Surplus
Property.

(26) "Vehicle" means:

(a) as defined in Rule R33-25-103:

(i) all-terrain vehicle type I and II,

(ii) aircraft,

(iii) camper,

(iv) farm tractor,

(v) motor boat,

(vi) motorcycle,

(vii) motor vehicle,

(viii) off highway vehicle,

(ix) personal watercraft,

(x) pickup truck,

(xi) reconstructed vehicle,

(xii) recreational vehicle,

(xiii) road tractor,

(xiv) sailboat,

(xv) semitrailer,

(xvi) special mobile equipment,

(xvii) trailer,

(xviii) travel trailer,

(xix) truck tractor,

(xx) vessel; and

(27) "Vessel" means every type of watercraft, other than a
seaplane on the water, used or capable of being used as a means
of transportation on water.

R33-26-201. Non-vehicle Disposition Procedures.

(1) State-owned non-vehicle personal property shall not be
destroyed, sold, transferred, traded-in, traded, discarded,
donated or otherwise disposed of unless the procedures set forth
in this Rule are followed.

(2) This rule applies to and includes any residue that may
be remaining from agency cannibalization of property.

(3) When a department or agency of state government
determines that state-owned non-vehicle personal property is in
excess to current needs, it will:

(a) transfer the non-vehicle surplus property directly to
another department or agency of the state without involvement
of the division; or

(b) notify state surplus property that the department or
agency has surplus property.

R33-26-202. Disposal of State-Owned Surplus Electronic
Data Devices.

(1) For the purpose of this rule, Electronic Data Device
means an electronic device capable of downloading, storing or
transferring State-owned data. Electronic Data Devices include:

(a) Computers;

(b) Tablets (iPads, Surface Pro, Google Nexus, Samsung
Galaxy, etc.);

(c) Smart phones;

(d) Personal Digital Assistants (PDAs);

(e) Digital copiers and multifunction printers;

(f) Flash drives and other portable data storage devices;
and

(g) Other similar devices.

(2) The State has determined that the security risk of a
potential data breach resulting from the improper disposal or
sale of an electronic data device, as defined in this rule,
outweigh the potential revenue that may be received by the State
from the sale of an electronic data device deemed surplus
property. Therefore, the State has adopted this Administrative
Rule regarding the proper disposal of State-owned surplus
electronic data devices:

(a) Each State agency shall ensure that all surplus State-
owned electronic data devices are disposed of in accordance
with the following procedures.

(b) Surplus State-owned electronic devices defined under
this Rule may not be sold or gifted via on-line auction or any
other means.

(c) Surplus State-owned electronic data devices must be
disposed of through the vendor under contract with the State,
unless a separate contractual agreement has been entered into
with the manufacturer or supplier of the device for proper
destruction and disposal.

(d) The Division of Purchasing shall enter into a contract
with a vendor for the destruction and proper disposal of all
State-owned surplus electronic data devices.

(e) Proper disposal includes:

(i) Recycling components and parts after the State-owned
electronic data device has been destroyed to the point that State-
owned data cannot be retrieved;

(i) Disposal in a landfill approved for electronic waste
after the State-owned electronic data device has been destroyed
to the point that State-owned data cannot be retrieved; or

(iii) Computers, digital copiers and multifunction printers
that have had the hard drive destroyed may be resold by the
contractor.

(f) State agencies shall request assistance from the
Department of Technology Services (DTS) to destroy the hard
drives of computers and other State-owned surplus electronic
data devices purchased through DTS prior to the agency
transferring the devices to the vendor under contract with the
State.

(g) State agencies shall contact the vendor under contract
with the State to destroy and properly dispose of all other State-
owned surplus electronic data communication devices.

R33-26-203. Information Technology Equipment.

(1) Subject to Subsections R33-26-202(1) and (2), State-
owned information technology equipment may be transferred
directly to public institutions, such as schools and libraries, by
the owning agency, contingent upon certification and approval
from the Department of Technology Services that all State-
owned data has been removed from the equipment.

(2) Subject to Subsections R33-26-202(1) and (2),
pursuant to the provisions of Section 63A-2-407, state-owned
information technology equipment may be transferred directly
to non-profit entities for distribution to, and use by, persons
with a disability as defined in Subsection 62A-5-101(9).
However, interagency transfers shall have priority over transfers
under this subsection.

(3) Prior to submitting information technology equipment
to the state surplus property contractor, another department or
agency, or donating it directly to public institutions or non-
profit entities, agencies shall comply with the provisions of
Section R33-26-202.

(4) Subject to Subsections R33-26-202(1) and (2), except
as it relates to a vehicle or federal surplus property, the transfer
of surplus property from one agency directly to another does not
require approval by the division, the director of the division, or
any other person.

R33-26-204. Federal Surplus Property.
(1) Federal Surplus Property is not available for sale to the



UAC (As of January 1, 2016)

Printed: February 20, 2016

Page 25

general public. Donation of federal surplus property shall be
administered in accordance with the procedures identified in the
State Plan of Operation for the Federal Property Assistance
Program.

(2) Public auctions of federal surplus property are
authorized under certain circumstances and conditions. The
division shall coordinate such auctions when deemed necessary
or appropriate. Federal surplus property auctions are primarily
conducted online, but are regulated and accomplished by the
U.S. General Services Administration.

R33-26-205. Related Party Transactions.

(1) The division has a duty to the public to ensure that
State-owned surplus property is disposed of in accordance with
Section 63A-2. A conflict of interest may exist or appear to
exist when a related party attempts to purchase surplus property.

(2) A related party is defined as someone who may fit into
any of the following categories pertaining to the surplus
property in question:

(a) has purchasing authority;

(b) has maintenance authority;

(c) has disposition or signature authority;

(d) has authority regarding the disposal price;

(e) has access to restricted information; and

(f) has perceived to be a related party using other criteria
which may prohibit independence.

R33-26-206. Priorities.

(1) Public agencies are given priority for the purchase of
state-owned surplus property.

(2) Property that is determined by the Division to be
unique, in short supply or in high demand by public agencies
may be held for a period of up to 30 days before being offered
for sale to the general public by surplus property.

(3) For this Rule, the entities listed below, in priority
order, are considered to be public agencies:

(a) state Agencies;

(b) state Universities, Colleges, and Community Colleges;

(c) other tax supported educational agencies or political
subdivisions in the State of Utah including cities, towns,
counties and local law enforcement agencies;

(d) other tax supported educational entities; then

(e) non-profit health and educational institutions.

(4) State-owned personal property that is not purchased by
or transferred to public agencies may be offered for public sale.

(5) The division shall make the determination as to
whether property is subject to hold period. The decision shall
consider the following:

(a) the cost to the state;

(b) the potential liability to the state;

(c) the overall best interest of the state.

R33-26-301. Accounting and Reimbursement Procedures.

(1) The division will record and maintain records of all
transactions related to the acquisition and sale of all state and
federal surplus property.

(2) The division may maintain a federal working capital
reserve not to exceed one year's operating expenses. In the event
the division accumulates funds in excess of the allowable
working capital reserve, they will reduce the Retained Earnings
balance accordingly. The only exception is where the division
is accumulating excess funds in anticipation of the purchase of
new facilities or capital items. Prior to the accumulation of
excess funds, the division must obtain the written approval of
the Executive Director of the Department of Administrative
Services.

R33-26-302. Reimbursement.
(1) Reimbursement to state agencies from the sale of their

vehicles and non-vehicle items will be made through the
Division of Finance on interagency transfers or warrant
requests. The division is authorized to deduct operating costs
from the selling price of all vehicles and non-vehicle items. In
all cases property will be priced to sale for fair market value.
Items that are not marketable for whatever reason may be
discounted in price or disposed of by abandonment, donation,
or sold as scrap.

(2) Payment for vehicles, non-vehicle items, information
technology equipment, federal surplus property, and personal
handheld devices shall be as follows:

(a) payment received from public purchasers may be in the
form of cash and/or certified funds, authorized bank financial
cards, and personal checks. Personal checks may not be
accepted for amounts exceeding $100. Two-party checks shall
not be accepted,;

(b) payment received from governmental entities, school
districts, special districts, and higher education institutions shall
be in the form of agency or subdivision check or purchasing
card;

(c) payment made by governmental entities, school
districts, special districts, and higher education institutions shall
be at the time of purchase and prior to removal of the property
purchased; or

(d) the division director or designee may make exceptions
to the payment provisions of this rule for good cause. A good
cause exception requires a weighing of:

(i) the cost to the state;

(i1) the potential liability to the state; and

(iii) the overall best interest of the state.

(3) The division shall initiate formal collection procedures
in the event that a check from the general public, state
subdivisions, or other agencies is returned to the division for
"insufficient funds":

(a) in the event that a check is returned to the division is
returned for "insufficient fund," the division may:

(i) prohibit the debtor from making any future purchases
from the division until the debt is paid in full; and

(ii) have the division accountant send a certified letter to
the debtor stating that the debtor has 15 days to pay the full
amount owed with cash or certified funds, including any and all
additional fees associated with the collection process, such as
returned check fees; and if the balance is not paid within the 15
day period, the matter will be referred to the Office of State
Debt Collection for formal collection proceedings.

(b) debts for which payments have not been received in
full within the 15 day period referred to above, shall be assigned
to the Office of State Debt Collection in accordance with
statute.

R33-26-401. Public Sale of State-Owned Vehicles.

(1) State-owned excess vehicles may be purchased at any
time by the general public, subject to any holding period that
may be assigned by the division and subject to the division's
operating days and hours.

(2) Federal surplus property auctions to the general public
may be accomplished on occasions and subject to the limitations
as indicated previously.

(3) The frequency of public auctions, for either State-
owned vehicles or federal surplus property will be regulated by
current law as applicable, the volume of items held in inventory
by the division, and the profitability of conducting auctions
versus other approaches to disposing of surplus property.

(4) State-owned vehicles available for sale may not have
any ancillary or component parts or equipment removed,
destroyed, or detached, from the vehicle prior to sale without the
approval of the division.

(5) State agencies are prohibited from removing ancillary
or component parts or equipment from vehicles intended for
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surplus unless:

(a) the state agency intends on using the ancillary or
component parts or equipment on other agency vehicles;

(b) the state agency in possession of the vehicle intends to
transfer the ancillary or component parts or equipment to
another state agency; or

(c) the state agency has obtained prior approval from the
division to remove ancillary or component parts or equipment
from the vehicle intended for surplus.

R33-26-601. Utah State Agency for Surplus Property
Adjudicative Proceedings.

As required by the Utah Administrative Procedures Act,
this Rule provides the procedures for adjudicating disputes
brought before the division under the authority granted by
Section 63A-2-401 and Section 63G-4, et seq.

R33-26-602. Proceedings to Be Informal.

All matters over which the division has jurisdiction
including bid validity determination and sales issues, which are
subject to Title 63G, Chapter 4, will be informal in nature for
purposes of adjudication. The Director of the Division of
Purchasing and General Services or his designee will be the
presiding officer.

R33-26-603. Procedures Governing Informal Adjudicatory
Proceedings.

(1) No response need be filed to the notice of agency
action or request for agency action.

(2) The division may hold a hearing at the discretion of the
director of the Division of Purchasing and General Services or
his designee unless a hearing is required by statute. A request
for hearing must be made within ten days after receipt of the
notice of agency action or request for agency action.

(3) Only the parties named in the notice of agency action
or request for agency action will be permitted to testify, present
evidence and comment on the issues.

(4) A hearing will be held only after timely notice of the
hearing has been given.

(5) No discovery, either compulsory or voluntary, will be
permitted except that all parties to the action shall have access
to information and materials not restricted by law.

(6) No person may intervene in an agency action unless
federal statute or rule requires the agency to permit intervention.

(7) Any hearing held under this rule is open to all parties.

(8) Within thirty days after the close of any hearing, the
director of the Division of Purchasing and General Services or
his designee shall issue a written decision stating the decision,
the reasons for the decision, time limits for filing an appeal with
the director of the superior agency, notice of right of judicial
review, and the time limits for filing an appeal to the appropriate
district court.

(9) The decision rendered by the Director of the Division
of Purchasing and General Services or his designee shall be
based on the facts in the division file and if a hearing is held, the
facts based on evidence presented at the hearing.

(10) The agency shall notify the parties of the agency order
by promptly mailing a copy thereof to each at the address
indicated in the file.

(11) Whether a hearing is held or not, an order issued
under the provisions of this rule shall be the final order and then
may be appealed to the appropriate district court.

R33-26-701. Disposition of State Surplus Property.

(1) The Division shall administer the disposition of State
surplus property through the following methods:

(a) Online auction;

(b) Live auction;

(c) Pick up, sale, and disposal;

(d) Disposal;

(e) Destruction;

(f) Direct sale to the public; or

(g) Another method approved by the Director of the
Division.

(2) State agencies shall complete an SP-1 Form and
electronically transmit it to State Surplus Property

(a) Completion of Form SP-1 meets the requirements set
forth in Utah Code 63A-2-401(7) for a state agency to declare
State property as surplus.

(b) The SP-1 Form may be accessed at
http://purchasing.utah.gov/stateagencylinks.html.

(c) Information required on SP-1 Form

(A) a minimum of two digital photographs for each State
surplus property item being listed for sale

(B) a brief description of the State surplus property item
detailing its condition

(C) an estimate of the Sate surplus property's value

(D) the location of the State surplus property; an

(E) the contact information of the person assigned by the
state agency to assist the public with the transaction.

(3) Online auction shall be the primary method used for
the disposition of non-vehicle state surplus property.

(a) Online auctions shall be administered by State Surplus
Property.

(b) Each state agency will be responsible for

(i) Storing State surplus property on site until the online
auction has been completed and the State surplus property is

(A) picked up by the person to whom the item has been
sold to via online auction

(B) disposed of or donated by the state agency

(C) picked up by the vendor under contract with State
Surplus Property; o

(D) picked up by a local vendor under contract with the
state agency,

(i) Assigning an employee of the agency to assist the
public with the online auction including:

(A) answering questions about the State surplus property
item

(B) providing directions

(C) scheduling the pickup

(D) other miscellaneous tasks; an

(iii) Developing internal policies regarding employees

(A) assisting the public with lifting and transporting State
surplus property items

(B) transporting State surplus property items with a
minimal value of less than $100 to charities for donation

(C) receiving State surplus property items with a minimal
value of less than $100 as a donation by the state agency

(c) A state agency may seek an exception from the
requirement to dispose of surplus property through online
auction in accordance with Utah Code 63A-2-401(3).

(i) State agencies that are granted an exception must

(A) complete an SP-1 Form and transmit it to State
Surplus Property; and

(B) coordinate with State Surplus Property to schedule a
date and time for State surplus property items to be picked.

(4) The Division shall administer the disposition of
surplus state owned vehicles through any method identified in
R33-26-701(1).

(a) Surplus vehicles may be sold at the agency location or
delivered to State Surplus Property for disposition.

(5)(a) For agencies along the Wasatch Front, State Surplus
Property will contract with a vendor to pick up State surplus
property items with a minimal value of less than $100 that
cannot be disposed of by a state agency as waste in the trash,
donated to a charity, or donated to an employee of the state
agency.

(b) For agencies with offices outside the Wasatch Front,
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the agency may contract with a local vendor using the Small
Purchase set forth in Utah Code 63G-6a-408 and Administrative
Rule R33-4-104 to dispose of State surplus property items with
aminimal value of less than $100 that cannot be disposed of by
a state agency as waste in the trash, donated to a charity, or
donated to an employee of the state agency.

R33-26-801. Donation, Disposal, or Destruction of State
Surplus Property.

(1)(a) State surplus property with a minimal value of less
than $100 may be disposed of as waste by a state agency in
accordance with Utah Code 63A-2-411.

(b) State surplus property items that do not appreciate in
value, with an initial purchase price of less than $100 or deemed
to be valued at less than $100 by the State Surplus Property
manager:

(1) may be disposed of as waste by a state agency by the
means described in Utah Code 63A-2-411(3); or

(ii) State surplus Property items with a minimal value may
be packaged together and sold as a bundled sale.

KEY: government purchasing, procurement rules, state
surplus property, general procurement provisions
December 23, 2015 63A-2
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R68. Agriculture and Food, Plant Industry.
R68-8. Utah Seed Law.
R68-8-1. Authority.
Promulgated under authority of Sections 4-2-2, 4-16-3 and
4-17-3.

R68-8-2. Noxious Weed Seeds and Weed Seed Restrictions.

It shall be unlawful for any person, firm, or corporation to
sell, offer, or expose for sale or distribute in the State of Utah
any agricultural, vegetable, flower, tree and shrub seeds, or
seeds for sprouting for seeding purposes which:

A. Contain, either in part or in whole, any prohibited
noxious weed seeds.

1. "Prohibited" noxious weed seeds are the seeds of any
plant determined by Utah Commissioner of Agriculture and
Food to be injurious to public health, crops, livestock, land, or
other property and which is especially troublesome and difficult
to control.

2. Utah prohibited noxious weed seeds are as follows:

TABLE

Bermudagrass (Except in Cynodon dactylon (L.)
Washington County) Pers.
Bindweed (Wild Morning-glory) Convolvulus spp.

Black henbane Hyoscyamus niger (L.)
Broad-leaved Peppergrass (Tall Lepidium latifolium L.
Whitetop)

Canada Thistle Cirsium arvense (L.)
Scop.
Linaria dalmatica (L.)
Miller
Centaurea diffusa (Lam.)
Cardadia spp.

Dalmation Toadflax

Diffuse Knapweed
Hoary cress

Houndstongue Cynoglossum

officinale (L.)
Dyers Woad Isatis Tinctoria L.
Oxeye daisy Chrysanthemum

leucanthemum (L.)
including but not
limited to Johnson
Grass (Sorghum
halepense (L.)
Pers.) and Sorghum
Almum (Sorghum
almum, Parodi).
Conium maculatum (L.)
Euphorbia esula L.
Taeniatherum
caput-medusae (L.)
Nevski)
Carduus nutans L.
Lythrum salicaria L.
Agropyron repens (L.)
Beauv.
Centaurea repens L.
Tamarix ramosissima
Ledeb.
Onopordum acanthium L.
Centaurea maculosa
Lam.
Centaurea virgata Lam. Ssp
squarrosa Gugle.
Hypericum
perforatum (L.)
potentilla recta L.

Perennial Sorghum spp.

Poison Hemlock
Leafy Spurge
Medusahead

Musk Thistle
Purple Loosestrife
Quackgrass

Russian Knapweed
SaltCedar (Tamarix)

Scotch Thistle (Cotton Thistle)
Spotted Knapweed

Squarrose Knapweed
St. Johnswort, common

Sulfur cinquefoil

Yellow Starthistle Centaurea
solstitialis L.
Yellow toadflax Linaria vulgaris (Mill.)

B. Contain any restricted weed seeds in excess of
allowable amounts:

1. The following weed seeds shall be allowed in all crop
seed, but shall be restricted not to exceed a maximum of 27 such
seeds per pound, either as a single species or in combination:

TABLE
Dodder Cuscuta app.
Halogeton Halogeton glomeratus (M. Bieb.)

Jointed goatgrass Aegilops cylindrica (Host.)

Iva axillaris Pursh.
Avena fatua L.

Poverty Weed
Wild Oats

2. The following maximum percentage of weed seeds by
weight shall be allowed:

a. Two percent (2.0%) of Cheat (Bromus secalinus), Chess
(Bromus brizaformis), (B. commutatus), (B. mollis), Japanese
Brome (Bromus japonicus) and Downy Brome (Bromus
tectorum) either as a single species or in combination in grass
seeds.

b. One percent (1.0%) of any weed seeds not listed in 2.a.
above in grass, flower, tree and shrub seeds.

c. One half of one percent (0.50%) in all other kinds or
types of seeds.

R68-8-3. Special Labeling Provisions.

A. Prepackaged containers must be labeled in accordance
with requirements applying to the specific kind(s) of seed in
said prepackaged container as provided by Section 4-16-4.

B. Seed weighed from bulk containers, including jars,
cans, bins, etc., in the presence of the customer and sold in
quantities of five pounds or less will be exempt from the full
labeling provisions; provided, that the container from which the
seed is taken is fully and properly labeled in accordance with the
provisions of the law and regulations thereunder. Labels on
such seed containers must be attached thereto and must be kept
in a conspicuous place. The name and address of the supplier
or vendor must be plainly printed on all lots of seed sold from
bulk containers along with the required labeling and name of
substance used in treatment, if any. Ifthe seed was treated, the
appropriate treatment labeling must be on both the master
container from which the seed is weighed and on each receiving
container. The vendor must also mark on any receiving
container, when requested by the purchaser, any additional
labeling information required by the laws and regulations
thereunder.

C. If responsibility is accepted therefore, it shall be
permissible under the law for the local merchant or distributor
of seed in this State to adopt and use the analysis furnished by
the original seller to remain attached to the proper container of
such seed for a period not to exceed nine calendar months for
vegetable, flower, tree, and shrub seeds and eighteen calendar
months for agricultural seeds or in the case of hermetically
sealed seed, thirty-six calendar months, after which time said
local dealer or distributor must retest or have retested any
remaining seed in his possession, remove the original analysis
label and attach a new analysis label or place an appropriately
printed permanently adhering sticker on the original label
bearing the lot number, percent of germination and date of test.

D. Any vegetable or flower seeds in packets or containers
of one pound or less and preplanted containers offered, exposed
for sale, or distributed in the State of Utah, must be labeled with
the date of test or the current calendar year for which the seed
is packed.

R68-8-4. Treated Seed - Use of Highly Toxic, Moderately
Toxic, and Low Toxicity Substances and Labeling of
Containers.

Any agricultural, vegetable, flower, or tree and shrub seed
or mixture thereof that has been treated, shall be labeled in type
no smaller than eight point to indicate that such seed has been
treated and to show the name of any substance or a description
of any process (other than application of a substance) used to
treat such seed. The label shall contain the required information
in any form that is clearly legible and complies with Section 4-
16-5, Federal Laws which apply, and the following paragraphs
of this regulation which are subsequently applicable. The
information may be on the seed analysis tag, on a separate tag,
or printed on each container in a conspicuous manner.

A. Names of Substances.
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1. The required name of the substance used in treatment
shall be the commonly accepted coined, chemical (generic), or
abbreviated chemical name. Commonly accepted coined names
are not private trademarks and are available for use by the public
and are commonly recognized as names of particular substances.

2. Examples of commonly accepted chemical (generic)
names are: blue-stone, calcium carbonate, cuprous oxide, zinc
hydroxide, hexachlorobenzene and ethyl mercury acetate. The
terms "mercury" or "mercurial" may be used to represent all
types of mercurial compounds. Examples of commonly
accepted abbreviated chemical names are BHC (1,2,3,4,5,6,
Hexachloroclohexane) and DDT (Dichloro diphenyl
trichloroethane).

B. Treatment Coloring.

Any substance which is toxic in nature used in the
treatment of seed shall be distinctly colored so as to be readily
discernible.

C. Labeling.

Containers of treated seed shall, in addition to the name of
the treatment substance used be labeled in accordance with
Subsection R68-8-4(C), and shall bear appropriate signal words
and warning statements required according to the relative
toxicity of the chemical(s) applied. In addition, all seed treated
with a chemical seed treatment shall bear the statement, "Keep
out of Reach of Children."

1. Labeling Seed Treated with Highly Toxic Substances.

a. Seed treated with a chemical substance, designated by
the Environmental Protection Agency or the Commissioner as
ahighly toxic substance, shall be labeled to conspicuously show
the words, "TREATED SEED," together with the name of the
substance. Example: "THIS SEED TREATED WITH (name of
substance)," or "(name of substance) TREATED". The labeling
shall also bear in red coloring the signal words, "DANGER-
POISON," and arepresentation of a skull and crossbones at least
twice the size of the type used for the name of the substance.
The label shall also include in red letters additional
precautionary statements stating hazards to humans and other
vertebrate animals, special steps or procedures which should be
taken to avoid poisoning, and wording to inform physicians of
proper treatment for poisoning.

b. All bags, sacks, or other containers of seed which have
been or are being used to contain seeds treated with "highly
toxic" substances, shall be identified with the words "DANGER
POISON," and a representation of a skull and crossbones. The
printing shall be directly printed or impregnated on or into the
containers, or applied by other means approved by the
department, as to be permanent. Any such container in which
seed treated with highly toxic substances has been contained,
except for future similar use for seed, shall not again be used to
contain any food, feed, or agricultural products, without the
prior written approval of the department.

2. Labeling Seed Treated with Moderately Toxic
Substances.

Seed treated with a chemical substance designated as
moderately toxic, shall be labeled with the words, "TREATED
SEED," together with the name of the substance. Examples:
"THIS SEED TREATED WITH (name of substance)" or "(name
of substance) TREATED." The label shall also bear the signal
word, "WARNING". Additional precautionary statements
describing hazards to humans and other vertebrate animals, and
special handling procedures to avoid poisoning shall also appear
in the labeling.

3. Labeling Seed Treated with Low Toxicity Substances.

Seed treated with a chemical designated as low toxicity, or
comparatively free from danger shall be labeled with the words,
"TREATED SEED" together with the name of the substance.
Example: "THIS SEED IS TREATED (name of substance)", or
"(name of substance) TREATED." The label shall also bear the
signal word, "CAUTION". Additional precautionary statements

describing hazards to humans and other vertebrate animals, and
special handling procedures to avoid poisoning shall also appear
in the labeling.

4. Effective Warning.

Any words or terms used on the label which tend to reduce
the effectiveness of the warning statements required by section
4-16-5 and this regulation are construed to be misleading.

5. Bulk Seed.

In the case of seed in bulk, the information required on the
labels of packaged seed shall appear on the invoice or other
records accompanying and pertaining to such seed.

D. Treatment by Custom Applicators.

The provisions of this regulation shall apply to seed which
has been treated by custom applicators, or in a custom manner,
even though the transfer of ownership is not intended on said
seed.

E. Changes in Federal Law.

The kinds of chemicals declared highly toxic, moderately
toxic, or low toxicity and their approved uses on seed must of
necessity be in conformity with applicable federal laws and
regulations. Ifat any time the federal government prohibits the
use of such substances on seed or makes other changes affecting
seed then the provisions of this regulation are considered to be
modified to the extent necessary to conform to such federal laws
and regulations.

R68-8-5. Inoculated Seed.

The term "inoculant" means a commercial preparation
containing nitrogen-fixing bacteria applied to seed. Seed
claimed to be inoculated shall be labeled to show the month and
year beyond which the inoculant on the seed is no longer
claimed to be effective.

R68-8-6. Weight or Seed Count Requirements.

Net weight on all containers is required except that
preplanted containers, mats, tapes, or other planting devices
shall state the minimum number of seeds in the container. All
weight labeling shall be consistent with the requirements of the
Weights and Measures Law and rules. Under appropriate
circumstances when a seed tag is used, the weight information
may appear on the seed tag rather than on the seed bag. The
term "weight" shall be understood and construed to mean the net
weight of the commodity.

R68-8-7. Labeling of Agricultural Seed Varieties.

A. The following kinds of agricultural seeds shall be
labeled to show the variety name or the words, "Variety Not
Stated."

Alfalfa

Bahiagrass

Beans, field

Beets, field

Brome, smooth

Broomcorn

Clover, crimson

Clover, red

Clover, white

Corn, field

Corn, pop

Cotton

Cowpea

Crambe

Fescue, tall

Flax

Lespedeza, striate

Millet, foxtail

Millet, pearl

Oat

Pea, field
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Peanut

Rice

Rye

Safflower

Sorghum

Sorghum-Sudangrass

Sudangrass hybrid

Soybean

Sudangrass

Sunflower

Tobacco

Trefoil, birdsfoot

B. The following kinds of agriculture seeds shall be
labeled to show the variety name:

Barley

Triticale

Wheat, Common

Wheat, durum

C. When two or more varieties are present in excess of five
percent and are named on the label, the name of each variety
shall be accompanied by the percentage of each.

R68-8-8. Labeling of Lawn Seed Mixtures.
A. Format. When labeling lawn and turf seed mixtures as
provided by Section 4-16-4, the following format shall be used:

TABLE
Grass Seed Mixture
Lot 77-7
PURE SEED GERMINATION
42.20% Kentucky Bluegrass 80%
28.37% Annual Ryegrass 85%
11.90% Creeping Red Fescue 85%
5.43% White Dutch Clover 75%
HARD SEED 10%

.50% Weed Seed Tested: July 1979
1.60% Other crop seed
10.00% Inert matter

Noxious weed seed-none

John Doe Seed Company, Inc.

1977 Bell Street, Salt Lake City, Utah 84000
Net Weight: 5 pounds

B. Agricultural seed other than seed required to be named
on the label shall be designated as "other crop seed" or "crop
seed." If a mixture contains no crop seed, the statement
"contains no other crop seed," may be used.

C. The headings "pure seed" and "germination" or "germ,"
shall be used in the proper place.

D. The word "mixed" or "mixture" shall be stated with the
name of the mixture.

R68-8-9.
Standards.

A. Vegetable seeds are the seeds of the following, and the
minimum germination standards are as indicated:

Vegetable Seeds and Minimum Germination

TABLE
KIND MINIMUM
PERCENT
GERMINATION
STANDARD
Artichoke--Cynara scolymus 60
Asparagus--Asparagus officinalis 70*
Bean, garden--Phaseolus vulgaris 70*
Bean, asparagus--Vigna sequipedalis 75%
Bean, lima--Phaseolus lunatus var. 70*
macrocarpus
Bean, runner--Phaseolus coccineus 75
Beet--Beta vulgaris 65
Broadbean--Vicia fava 75

Broccoli--Brassica oleracea var. botrytis 75

Page 30
Brussels sprouts--Brassica oleracea var. 70
gemmifera
Burdock, great--Arctium lappa 60
Cabbage--Brassica oleracca var. capitata 75
Cabbage, Chinese--Brassica Pekinensis 75
Cabbage, tronchuda--Brassica oleracea 75

var. tronchuda
Cantalope (see Muskmelon)

Cardoon--Cynara cardunculus 60
Carrot--Daucus carota 55
Cauliflower--Brassica oleracea var. 75
botrytis
Celery and celeriac--Apium graveolens var. 55
dulce and repaceum
Chard, Swiss--Beta vulgaris var. cicla 65
Chicory--Cichorium intybus 65
Chives--Allium schoenoprasum 50
Citron--Citrullus lanatus var. citroides 65
Collards--Brassica oleracea var. acephala 80
Corn, Sweet--Zea mays 75
Cornsalad (Fetticus--Valerianella locusta) 70
Cowpea--Vigna sinensis 75
Cress, garden--lepidium sativum 75
Cress, Upland--Barbarea verna 60
Cress, Water--Rorippa nasturtium-acquaticum 40
Cucumber--Cucumis sativus 80
Dandelion--Taraxacum officinals 60
Eggplant--Solanum melongena 60
Endive--Cichorium endivia 70
Herbs--(all kinds and varieties not listed) 50
Kale--Brassica spp. 75
Kohlrabi--Brassica oleracea var. gongylodes 75
Leek--A11ium porrum 60
Lettuce--Lactuca sative 80
Muskmelon (Cantalope)--Cucumis melo 75
Mustard, India--Brassica juncea 75
Mustard, spinach--Brassica perviridis 75
Okra--Hibiscus esculentus 50
Onion--Allium cepa 70
Onion, Welsh--AlTium fistulosum 70
Pak-choi--Brassica chinensis 75
Parsley--Petroselinum crispum 60
Parsnip--Pastinaca sativa 60
Pea, garden--Pisum sativum 80*
Pepper--Capsicum spp. 55
Pumpkin--Cacurbita pepo 75
Radish--Raphanus sativus 75
Rhubard--Rheum rhaponticum 60
Rutabaga--Brassica napus var. napobrassica 75
Salsify--Tragapogon porrifolius 75
Sorrel--Rumex spp 65
Soybean--Glycine max. L. 75
Spinach--Spinacia oleracea 60
Spinach, New Zealand--Tetragonia expansa 40
Squash--Cucurbita pepo 75
Tomato--Lycopersicon esculentum 75
Tomato, husk--Physalis spp 50
Turnip--Brassica rapa 80
Watermelon--Citrullus vulgaris 70

*Including hard seeds

R68-8-10.
Standards.

The kinds of flower seeds listed below are those for which
standard testing procedures have been prescribed and which are
therefore required to be labeled in accordance with the
germination labeling provisions of Section 4-16-4. The
percentage listed opposite each kind is the germination standard
for that kind. For the kinds marked with an asterisk, this
percentage is the total percentage of germination and percentage
of hard seed.

Flower Seeds and Minimum Germination

TABLE
KIND MINIMUM
GERMINATION
STANDARDS
Archillea (The Pearl)--Achillea ptarmica 50
African daisy--Dimorphotheca aurantiaca 55
African Violet--Saintpaulia SPP 30
Ageratum--Ageratum mexicanum 60
Agrostemma (rose campion)--Agrostemma 65
coronaria
Alyssum-Alyssum compactum, A. 60
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maritimum, A. procumbens, A. saxatile

Amaranthus--Amaranthus spp.

Anagalis (pimpernel)--Anagalis
arvensis, Anagalis coerulea, Anagalis
grandiflora

Anemone--Anemone coronaria, A. pulsatilla

Angel's trumpet--Datura arborea

Arabis--Arabis alpina

Arctotis (African lilac daisy)--

Arctotis grandis

Armeria--Armeria formosa

Asparagus, fern--Asparagus plumosus

Asparagus, sprenger--Asparagus sprengeri

Aster, China--Callistephus chinensis,
except Pompom, Powderpuff and
Princess types

Aster, China--Callistephus chinensis,
Pompom, Powderpuff and Princess types.

Aubrietia--Aubrietia deltoides

Baby Smilax--Asparagus asparagoides

Balsam--Impatiens balsamina

Begonia--(Begonia fibrous rooted)

Begonia--(Begonia tuberous rooted)

Bells of Ireland--Molucella laevis

Brachycome (swan river daisy)--

Brachycome iberidifolia

Browallia--Browallia elata and B
speciosa

Buphthalmum (willowleaf oxeye)--

Buphthalmum salicifolium

Calceolaria--Calceolaria spp

Calendula--Calendula officinalis

California Poppy--Eschscholtzia
california

Calliopsis--Coreopsis bicolor, C.
drummondi, C. elegans

Campanula:

Cantebury bells--Campanula medium

Cup and Saucer bellflower--Campanula
calycanthema

Carpathian bellflower--Campanula
carpatica

Peach bellflower--Campanula persicifolia

Candytuft, annual--Iberis amara, I.
umbellata

Candytuft, perennial--Iberis
gibraltarica I. sempervirens

Caster bean--Richinus communis

Cathedral bells--Cobaea scandens

Celosis--Celosia argentea

Centaurea: Basketflower--Centaurea
americana, Cornflower-C. cyanus,
Dusty Miller--C. candidissima, Roya
centaurea C. imperialis, Sweet
Sultan--C. moschata, Velvet centaurea
C. gymnocarpa

Cerastium (snow in summer)--Cerastium
biebersteini and C. tomentosum

Chinese forget-me-not--Cynoglossum
amabile

Chrysanthemum, annual--Chrysanthemum
carinatum, C. coronarium, C. segetum

Cineraria--Senecio cruentus

Clarkia--Clarkia elegans

Cleome--Cleome gigantea

Coleus--Coleus blumei

Columbine--Aquilegia spp

Coral Bells--Heuchera sanquinea

Coreopsis, perennial--Coreopsis
lanceolata

Corn, Ornamental--Zea Mays

Cosmos: Sensation, Mammoth and
Crested type--Cosmos bipinnatus;
Klondyke type-C. sulphureus

Crossandra--Crossandra infundibuliformis

Dahlia--Dahlia spp

Daylily--Hemerocallis spp.

Delphinium, perennial; Belladonna
and Bellamosum types: Cardinal
larkspur--Delphinium cardinale;
Chinesis types; Pacific Giant, Gold
Medal and other hybrids of D. elatum

Dianthus:

Carnation--Dianthus caryophyllus

China pinks--Dianthus chinensis,
Heddewigi, Heddensis

Grass pinks--Dianthus plumarius

Maiden pinks--Dianthus deltoides

Sweet William--Dianthus barbatus

65
60

55
60
60

45
55
50
55
55

50

45
25
70
60
50
60

60
65

60
60
65
60

65

60
60
60

50

50
65

55

60
65
65
60

65

55

40

60
65
65
65
50
55
40

75
65

50
55
45
55

60
70

60
60
70

Sweet Wivelsfield--Dianthus allwoodi

Didiscus (blue Tace flower)--Didiscus
coerulea

Doronicum (leopard's bane)--Doronicum
caucasicum

Dracena--Cracena indivisa

Dragon Tree--Dracaena Draco

English daisy--Bellis perennis

Flax, Golden--Linum flavum, Flowering
flax L. grandiflorum, perennial flax

L. perenne
Flowering Maple--Abutilon spp.
Foxglove--Digitalis spp
Gaillardia, annual--Gallardia

pulchella, G. picta; perennial G.

grandiflora
Gerbera (transvaal daisy)--Gerbera

jamesoni
Geum--Geum spp
Gilia--Gilia spp
Gloriosa daisy (rudbeckia) Echinacea
purpurea and Rudbeckia hirta
Gloxinia--Sinningia speciosa
Godetia--Godetia amonea, G. grandiflora
Gourds: Yellow flowered--Cucurbita
pepo; White flowered Lagenaria
sisceraria; Dishcloth-Luffa cylindrica
Gypsophila, annual Baby's breath--

Gypsophila elegans; perennial Baby's

breath-G. paniculata, G. pacifica,

G. repens
Helenium--Helenium autummale
Helichrysum--Helichrysum monstrosum
Heliopsis--Heliopsis scabra
Heliotrope--Heliotropium spp
Helipeterum (Acroclinum)--Helipeterum

roseum
Hesperis (sweet rocket)--Hesperis

matronalis
Hollyhock--Althea rosea
Hunnemannia (Mexican tulip poppy)--

Hunnemannia fumariaefolia
Hyacinth bean--Dolichos Toblab
Impatiens--Impatiens holstii, I. sultani
Ipomea: Cypress vine--Ipomea

quamoclit; Moonflower-I. noctiflora;

Morning glories, Cardinal climber,

Hearts and Honey vine--Ipomea spp
Jerusalem cross (Maltese cross)--

Lychnis chalcedonica
Job's tears--Ciox lacryma-jobi
Kochia (Mexican fire bush)--Kochia

childsii
Larkspur, annual--Delphinium ajacia
Lantana--Lantana camara, L. hybrida
Lilium (regal 1ily)--Lilium regale
Linaria--Linaria spp
Lobelia--Lobelia erinus
Lunaria, honesty--Lunaria annua
Lupine--Lupinus spp
Marigold--Tagetes spp
Marvel of Peru (Four-0'clock)--

Mirabilis jalapa
Matricaria (feverfew)--Matricaria spp
Migonette--Reseda odorata
Myosotis--Myosotis alpestris,

M. oblongata, M. pulastris
Nasturtium--Tropeaolum spp
Nemesia--Nemesia spp
Nemophila--Nemophila insignis
Nemophila, spotted--Nemophila maculata
Nicotiana--Nicotiana affinis, N.

sanderae, N. sylvestris
Nierembergia--Nierembergia spp
Nigella--Nigella damascena
Pansy--Viola tricolor
Penstemon--Penstemon barbatus, P.

grandiflorus, P. laevigatus, P.

pupescens
Petunia--Petunia spp
Phacelia--Phacelia campanularia, P.

minor, P. tanacetifolia
Phlox, annual--Phlox drummondii all
types and varieties
Physalis--Physalis spp
Plantycodon (balloon flower)--

Platycodon grandiflorum
Plumbago, cape--Plumbago capensis
Ponytail--Beaucarnea Recurvata

60
65

60

55
40
55
60

35
60
45

60

65
65
60

40
65
70

70

40
60
55
35
60

65

65*
60

70%*
55
75%

70

70
55

60
35
50
65
65
65
65*
65
60

60
55
50

60
65
70
60
65

55
55
60
60

45

65

55

60
60

50
40
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Poppy: Shirley poppy--Papaver rhoeas, 60
Iceland poppy P. nudicaule, Orienta
poppy-P. orientale, Tulip poppy P.

glaucum
Portulaca--Portulaca grandiflora 65
Primula (primrose)--Primula spp 50
Pyrethrum (painted daisy)--Pyrethrum 60
coccineum
Salpiglossis--Salpigloss's 60
gloxinaeflora, S. sinuata
Salvia--Scarlet Sage--Salvia spendens, 50
Mealycup Sage (blue bedder)--Salvia
farinacea
Saponaria--Saponaria ocymoides, S. 60
vaccaria
Scabiosa, annual--Scabiosa atropurpurea 50
Scabiosa, perennial--Scabiosa caucasica 40
Scizanthus--Schizanthus spp 60
Sensitive plant (mimosa)--Mimosa pudica 65*
Shasta Daisy-Chrysanthemum maximum, 65
C. Teucanthemum
Silk Oak--Grevillea Robusta 25
Snapdragon--Antirrhinum spp 55
Solanum--Solanum spp 60
Statice--Statice sinuata S. suworowii 50
(flower heads)
Stocks: Common--Matthiola incana, 65
Evening Scented-Matthiola bicornis
Sunflower--Helianthus spp 65
Sunrose--Helianthemum spp 30
Sweet pea, annual and perennial other 75%

than dwarf bush-Lathyrus odoratus, L.
latifolius

Sweet pea, dwarf bush--Lathyrus odoratus 65*
Tahoka daisy--Machacanthera tanacetifolia 60
Thunbergia--Thunbergia alata 60
Torch flower--Tithonia speciosa 70
Torenia (wishbone flower)--Torenia 70
fournieri
Tritoma--Kniphofia spp 65
Verbena, annual--Verbena hybrida 35
Vinca (periwinkle)--Vinca rosea 60
Viola--Viola carnuta 55
Virginian stocks--Malcolmia maritima 65
Wallflower--Cheiranthus allioni, C. 65
cheiri
Yucca (Adamsneedle)--Yucca filamentosa 50
Zinnia (except linearis and creeping)--
Zinnia augustifolia, Z. elegans, Z. 65

grandifloria, Z. gracillima, Z.
haageana, Z. multiflora, Z. pumila

Zinnia, linearis and creeping-- 50
Zinnia linearis, Sanvitalia procumbens
A11 other kinds 50

* Including hard seeds

R68-8-11. Labeling of Flower Seeds.

Flower seeds shall be labeled with the name of the kind and
variety or a statement of type and performance characteristics as
prescribed by Section 4-16-4.

A. Seeds of Plants Grown Primarily for Their Blooms.

1. Single Name. Seeds of a single name variety shall be
labeled to show the kind and variety name. For example:
"Marigold, Butterball."

2. Single Type and Color. Seeds ofa single type and color
for which there is no special variety name shall be labeled to
show either the type of plant or the type of color of bloom. For
example: "Scabiosa, Tall, Large Flowered, Double, Pink."

3. Assortment of Colors. Seeds consisting of an
assortment of mixture of colors or varieties of a single kind shall
be labeled to show the kind name, the type of plant, and the
types of bloom. In addition, it shall be clearly indicated that the
seed is mixed or assorted. An example of labeling such a
mixture or assortment is-"Marigold, Dwarf, Double French,
Mixed colors."

4. Assortment of Kinds. Seeds consisting of an assortment
of mixture of kinds shall be labeled to clearly indicate that the
seed is assorted or mixed and the specific use of the assortment
of mixture shall be indicated. For example: "Cut Flower
Mixture," or "Rock Garden Mixture." Such statements as "Wild
Flower Mixture," "General Purpose Mixture," "Wonder

Mixture," or any other statement which fails to indicate the
specific use of the seed shall not meet the requirements of this
provision unless the specific use of the mixture is also stated.
B. Seeds of Plants Grown for Ornamental Purposes Other
Than Their Blooms. Seeds of plants grown for ornamental
purposes other than their blooms shall be labeled to show the
kind and variety, or the kind together with a descriptive
statement concerning the ornamental part of the plant. For
example: "Ornamental Gourds, Small Fruited, Mixed."

R68-8-12.  Application of Germination Standards to
Mixtures of Kinds of Flower Seeds.

A mixture of kinds of flower seeds will be considered to be
below standard if the germination of any kind or combination of
kinds constituting 25 % or more of the mixture by number is
below standard for the kind or kinds.

R68-8-13. Tree and Shrub Seed Labeling.

The information in the following example shall be used for
all tree and shrub seeds for which standard testing procedures
are prescribed.

TABLE
Common Name: Lot#:
Genus: Species:
Origin: State: County: Elevation:
Date Collected or Tested: Month: Year:
Pure Seed: % Weed Seed: % Inert Matter:
Other crop seed: % Germination: % Hard Seed:
Net Weight:
Name:
Address:

If the kind of seed to be labeled is not one for which
standard testing procedures are prescribed, the information on
germination and hard seeds may be omitted from the example
shown above.

R68-8-14. Hermetically Sealed Seed Containers.

The 36-month provision on the date of test in Section 4-16-
5 will apply to hermetically sealed agricultural and vegetable
seed when the following conditions have been met:

A. The seed was packaged within nine months after
harvest.

B. The container used does not allow water vapor
penetration through any wall, including the seals, greater than
0.05 grams of water per 24 hours per 100 square inches of
surface at 100 degrees F. with a relative humidity on one side of
90 percent and on the other side 0 percent. Water vapor
penetration (WVP) is measured by the standards adopted by the
U. S. Bureau of Standards as: WVP=gm H,0/24 hr./100 sq.
in./100 degrees F./90% RHV. 0%RH

C. The seed in the container does not exceed the
percentage of moisture, on a wet weight basis, as listed below:

TABLE

1. AGRICULTURAL SEEDS PERCENT
Beet, field

Beet, sugar

Bluegrass, Kentucky

Clover, Crimson

Fescue, Red

Ryegrass perennial

A11 other agricultural seed
Mixtures of above

0 o~ ~
cocoocococouw,

2. VEGETABLE SEEDS PERCENT
Bean, garden
Bean, Tima

Beet

Broccoli
Brussel sprouts
Cabbage

oINS~~~
cocoowmoo
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Carrots
Cauliflower
Celeriac
Celery
Chard, Swiss
Chinese cabbage
Chives
Collards
Corn, sweet
Cucumber
Eggplant
Kale
Kohlrabi
Leek

Lettuce
Muskmelon
Mustard, India
Onion

Onion, Welsh
Parsley
Parsnip

Pea

Pepper
Pumpkin
Radish
Rutabaga
Spinach
Squash
Tomato
Turnip
Watermelon
A11 other vegetable seed
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D. The container is conspicuously labeled in not less than
eight point type to indicate:

1. That the container is hermetically sealed.

2. That the seed has been preconditioned as to moisture
content, and

3. The calendar month and year in which the germination
test was completed.

E. The percentage of germination of the vegetable seed at
the time of packaging was equal to or above the standards
specified in Section R68-8-9.

R68-8-15. Rules for Seed Testing.

Rules for testing seeds shall be the same as those found in
the current "Rules For Testing Seeds" recommended by the
Association of Official Seed Analysts. For seeds not listed in
the "Rules for Testing Seed," procedures for testing shall be
determined by the State Seed Analyst based upon the most
authoritative seed testing information available. For seed not
listed in the "Rules for Testing Seeds," procedures for testing
shall be determined by the State Seed Analyst based upon the
most authoritative seed testing information available. Utah
Department of Agriculture and Food has a copy of the "Rules
for Testing Seeds", on file in the Seed Laboratory.

R68-8-16. Labeling of Chemical Tests for Viability
(Tetrazolium).

The results of tetrazolium tests performed in accordance
with the current "Rules For Testing Seeds" of the Association of
Official Seed Analysts shall be recognized for labeling purposes.

R68-8-17. Labeling of Seed Distributed to Wholesalers.

A wholesaler, whose predominant business is to supply
seed to other distributors rather than to consumers, shall label
seed as follows:

A. Containers. Ifthe seed is in containers, the information
required in Section 4-16-4 need not be shown on each container
provided, that:

1. The lot designation is shown on an attached label or by
stenciling or printing on container.

2. The required information for labeling accompanies such
shipment.

B. Bulk. In the case of seed in bulk, the information
required in Section 4-16-4 shall appear in the invoice or other
records accompanying and pertaining to such seed.

R68-8-18. Inspector's Duties.

It shall be the duty of the District Agricultural Inspectors,
either in person or by deputy, to quarantine any lots of seed
which contain weed seeds in violation of current regulations of
the Department of Agriculture and Food. Such seed may be
recleaned under the supervision of any official representative of
the Utah State Department of Agriculture and Food, and if
found to meet the requirements of the current regulations of the
Department of Agriculture and Food with respect to weed seed
content, the same may be released for distribution, otherwise,
such seed will be destroyed. It shall be the duty of the District
Agricultural Inspectors, either in person or by deputy, to
quarantine any lots of seed which do not comply with the
labeling provisions of Section 4-16-4, and Section R68-8. Such
seeds shall remain quarantined and shall not be offered for sale
until they are properly labeled to meet the above requirements.

R68-8-19. Sampling.

A. General Procedure

1. In order to secure a representative sample, equal
portions shall be taken from evenly distributed parts of the
quantity of seed or screenings to be sampled. Access shall be
had to all parts of that quantity.

2. For free-flowing seed in bags or bulk, a probe or trier
shall be used. For small free-flowing seed in bags, a probe or
trier long enough to sample all portions of the bag shall be used.

3. Non-free-flowing seed, such as certain grass seed,
uncleaned seed, or screenings which are difficult to sample with
a probe or trier, shall be sampled by thrusting the hand into the
bulk and withdrawing representative portions.

4. The portions shall be combined into a composite sample
or samples.

5. As the seed or screening is sampled, each portion shall
be examined and whenever there appears to be lack of
uniformity, additional samples shall be taken to show such lack
of uniformity as may exist.

B. Bulk. Bulk seeds or screenings shall be sampled by
inserting a probe or thrusting the hand into the bulk, as
circumstances require, to obtain a composite sample of at least
as many cores or handfuls of seed or screenings as if the same
quantity were in bags of an ordinary size. The cores or handfuls
of seed which comprise the composite sample shall be taken
from well distributed points throughout the bulk.

C. Bags.

1. In quantities of six bags or less, each bag shall be
sampled.

2. In quantities of more than six bags, five bags plus at
least 10% of the number of bags in the lot shall be sampled,
rounding numbers with decimals to the nearest whole number.
Regardless of the lot size, it is not necessary to sample more
than thirty bags. Example:

TABLE

No. Bags in Lot 7 10 23 50 100 200 300 400
No. Bags to Sample 6 6 7 10 15 25 30 30

3. Samples shall be drawn from unopened bags except
under circumstances where the identity of the seed has been
preserved.

D. Small Containers. Seed in small containers shall be
sampled by taking the entire unopened containers in sufficient
number to supply a minimum size sample as required in
Subsection R68-8-19(E). The contents of a single container or
the combined contents of multiple containers of the same lot
shall be considered representative of the entire lot of seed
sampled.

E. Size of Samples. The following are minimum weights
of samples of seed to be submitted for analysis, test, or
examination:
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1. Grass seed not otherwise mentioned, white or alsike
clover, or seeds not larger than these - two ounces
(approximately 55 grams).

2. Alfalfa, bromegrasses, crimson or red clover, flax,
lespedezas, millet, rape, ryegrass or seeds of similar size - five
ounces (approximately 150 grams).

3. Proso, sudangrass, or seeds of similar size - one pound.
(Approximately 500 grams).

4. Cereals, sorghums, vetches or seeds of similar or larger
size - two pounds (approximately 1000 grams).

5. Vegetable and flower seed - at least 400 seeds per
sample.

6. Tree and shrub seed - at least 600 seeds per sample for
germination purposes. If a purity or noxious-weed seed
examination is required, the amount of sample shall be at least
the size of that required for seeds of similar size in Subsections
R68-8-19(E)(1), (2), (3), and (4).

7. Screenings - two quarts.

R68-8-20. Records.

The term "Complete Records," as it pertains to Section 4-
16-11, shall be construed to mean information which relates to
origin, germination, purity, variety, and treatment of each lot of
seed transported or delivered for transportation within this State.
Such information shall include seed samples and records of
declaration, labels, purchases, sales, cleaning, bulking, handling,
storage, analysis, tests, and examinations. The complete record
kept by each person for each lot of seed consists of the
information pertaining to his own transactions and the
information received from others pertaining to their transactions
with respect to each lot of seed.

R68-8-21. Advertising.

The name of a kind or kind and variety of seed and any
descriptive terms pertaining thereto shall be correctly
represented in any advertisement of seed.

A. Name of Kind or Kind and Variety. The representation
of the name of a kind or kind and variety of seed in any
advertisement subject to the act shall be confirmed to the name
of the kind or kind and variety determined in accordance with
Section 4-16-2 associated with words or terms that create a
misleading impression as to the history or characteristics of the
kind or kind and variety. Descriptive terms and firm names may
be used in kind and variety names; provided, that the descriptive
terms or firm names are a part of the kind or variety of seed; for
example, Stringless Green Pod, Detroit Dark Red, Black Seed
Simpson, and Henderson Bush Lima. Seed shall not be
designated as hybrid seed in any advertisement subject to the act
unless it comes within the definition of "Hybrid" in Section 4-
16-2.

B. Characteristics of Kind or Variety. Terms descriptive
as to color, shape, size, habit of growth, disease resistance, or
other characteristics of the kind or variety, may be associated
with the name of the kind or variety; provided, that it is done in
amanner which clearly indicates the descriptive term is not part
of the name of'the kind or variety; for example, Oshkosh pepper
(yellow) Copenhagen Market (round head) cabbage, and
Kentucky Wonder pole bean.

C. Description of Quality and Origin. Terms descriptive
of quality or origin and terms descriptive of the basis for
representations made may be associated with the name of the
kind or variety of seed; provided, that the terms are clearly
identified as being other than part of the name of the kind or
variety; for example: Blue Tag Gem Barley, Idaho Origin
Alfalfa, and Grower's Affidavit of Variety Atlas Sorghum.

D. Description of Manner of Production or Processing.
Terms descriptive of the manner or method of production or
processing the seed may be associated with the name of the kind
or variety of seed, providing such terms are not misleading.

E. Separation of Brand Names from Kind and Variety
Names. Brand names and terms taken from trademarks may be
associated with the name of the kind and variety or mixtures of
kinds or blends of varieties of seed as an indication of source;
provided, that the terms are clearly indicated as being other than
part of the name of the kind and variety, mixture or blend. For
example: Valley Brand Blend 15 Alfalfa, or River Brand
Golden Cross Corn.

R68-8-22. Seed Screenings.

It shall be unlawful for any person, company, or
corporation to sell, offer for sale, barter, give away, or otherwise
dispose of any screenings containing more than 6 whole
prohibited noxious weed seeds per pound and/or more than 27
whole restricted weed seeds per pound; except that screenings
containing such seeds may be moved or sold to a mill or plant
for processing in such a manner which will reduce the number
of whole weed seeds to within the above stated tolerances. Each
container or shipment of screenings shall be labeled with the
words "Screenings for Processing - Not For Seeding or
Feeding" and with the name and address of the consignor and
consignee.

R68-8-23. Fees For Testing Services.

Charges for testing samples, representing seed sold or
offered for sale in Utah, or other services performed by the state
seed laboratory, shall be determined by the department pursuant
to Subsection 4-2-2(2). A current listing of approved fees may
be obtained upon request from Utah State Department of
Agriculture and Food.

KEY: inspections
July 2, 2008 4-2-
Notice of Continuation December 17, 2015
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R81. Alcoholic Beverage Control, Administration.
R81-2. State Stores.
R81-2-1. Reserved.

Reserved.

R81-2-2. Liquor Returns, Refunds and Exchanges.

(1) Purpose. This rule establishes guidelines for accepting
liquor returns, refunds and exchanges.

(2) Application of Rule.

(a) Unsaleable Product. Unsaleable product includes
product that is spoiled, leaking, contains foreign matter, or is
otherwise defective. The department will accept for refund or
exchange liquor merchandise that is unsaleable subject to the
following conditions and restrictions:

(i) Returns of unsaleable merchandise are subject to
approval by the store manager to verify that the product is
indeed defective.

(ii) The product must be returned within a reasonable time
of the date of purchase. Discontinued products may not be
returned. Vintages of wine that are not currently being retailed
by the department may not be returned.

(iii) No refunds shall be given for wines returned due to
spoilage such as corkiness, oxidation, and secondary
fermentation, or due to the customer's unfamiliarity with the
characteristics of the product. Such wines may only be
exchanged for another bottle of the same product. Wine will not
be accepted for refund or exchange if the return is a result of
improper extraction of the cork.

(b) Saleable Product. Store managers are authorized to
accept saleable returned merchandise from licensees, single
event permit holders, convention groups, and individual
customers, subject to the following conditions and restrictions:

(1) Returns of saleable merchandise are subject to approval
by the store manager. The customer may receive a refund or
exchange of product for the return. Large returns will be
accepted from licensees, single event permittees, convention
groups and other organizations only if prior arrangements have
been made with the store manager.

(i1) Returns should be made within a reasonable amount of
time from the date of purchase, and all returned merchandise
must be in good condition. Returns of $50.00 or more shall not
be accepted without a receipt. Therefore, it is necessary for
cashiers to print a receipt for all purchases of $50.00 or more.
Signs should be posted at each cash register informing
customers of this requirement. Merchandise shall be refunded
at the price paid by the customer, or the current price, whichever
is lower.

(iii) Wine and beer, due to their perishable nature and
susceptibility to temperature changes, should be accepted back
with caution. These products can only be returned if the store
manager has personal knowledge of how they have been
handled and stored.

(iv) Ifthe total amount of the return is more than $500 the
store manager shall fill out a A Returned Merchandise
Acknowledgment Receipt (LQ-45), and submit a copy to the
office. A refund check will be processed at the office and
mailed to the customer. Customers need to be informed that it
generally takes three to six weeks to process payment.

(v) Ifthe total value of the returned merchandise is more
than $1,000, a 10% restocking fee shall be charged on the total
amount.

(c) Unreturnable Products. The following items may not
be returned:

(i) Alllimited item wines - wines that are available in very
limited quantities.

(ii) Any products that have been chilled, over-heated, or
label-damaged.

(iii) Outdated (not listed on the department's product/price
list) and discontinued products.

(iv) Merchandise purchased by catering services.

(d) A cash register return receipt shall be completed for
each product return. The following information must be on the
receipt: the customer's name, address, telephone number,
driver's license number, and signature. The cashier must attach
the receipt to the cash register closing report.

R81-2-3. Warning Sign.
All state stores shall display in a prominent place a
"warning sign" as defined in R81-1-2.

R81-2-4. Identification Guidelines to Purchase Liquor.

The department accepts only four forms ofidentification to
establish proof of age for the purchase of liquor by customers:

(1) A current valid driver's license that includes date of
birth and has a picture affixed and is issued in this state under
Title 53, Chapter 3, Uniform Driver License Act, or in
accordance with the laws of another state;

(2) A current valid identification card that includes date of
birth and has a picture affixed issued by this state under Title
53, Chapter 3, Part 8, Identification Card Act, or issued by
another state that is substantially similar to this state's
identification card;

(3) A current valid military identification card that
includes date of birth and has a picture affixed; or

(4) A current valid passport.

If a person's age is still in question after presenting proof
of age, the department may require the person to also sign a
"statement of age" form as provided in 32B-1-405. The form
shall be filed alphabetically by the close of the business day, and
shall be maintained on file for a period of three years.

R81-2-5. Advertising.

The advertising or promotion of liquor products within
state stores is prohibited. An employee may inform the
customer as to the characteristics of a particular brand or type of
liquor, provided the information is linked to a comparison with
other brands or types.

R81-2-6. Refusal of Service.

An employee of the store may refuse to sell liquor to any
person whom the employee has reason to believe is purchasing
or attempting to purchase liquor in violation of Utah Alcoholic
Beverage Control laws. The employee may also detain the
person and hold the person's form of identification in a
reasonable manner and for a reasonable length of time for the
purpose of informing a peace officer of a suspected violation.

R81-2-7. Minors on Premises.

No person under the age of 21 years may enter a state
liquor store unless accompanied by a parent, legal guardian, or
spouse that is 21 years of age or older. Signs notifying the
public of this rule shall be posted in a prominent place on the
doors or windows of the state liquor store.

R81-2-8. Payment for Liquor.

(1) Accepting Licensee Payments: Pursuant to 32B-5-
303(1)(c), this rule requires that payments collected from
licensees for the purchase of liquor come from the licensee and
authorizes the agency to make internal department policies in
accordance with 32B-2-206(1), (2) and (5) for the acceptance of
payments for liquor.

R81-2-9. Reserved.
Reserved.

R81-2-10. State Store Hours.
(1) Authority and purpose: As authorized by 32B-2-
503(5)(b), this rule establishes the days and hours for state
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stores operations.

(2) Authorized days of operation: State stores may not
operate on any day prohibited by 32B-2-503(5)(a).

(3) Authorized hours of operation: Pursuant to 32B-2-
202(1) (b) and (k) and in accordance 32B-2-206(1) and(2), this
rule authorizes the director to set hours of operations for each
state store and establish internal department policies for sales
during operational hours based on the following factors.

(a) the locality of the store;

(b) tourist traffic;

(c) demographics;

(d) population to be served;

(e) customer demand in the area;

(f) whether the store is designed for licensee sales; and

(g) budgetary constraints.

R81-2-11. Industry Members in State Stores.

An industry member, as defined in 32B-4-702, shall be
limited to the customer areas of a state store except as follows:

(1) An industry member may be allowed in the storage
area of a state store with the approval of the store manager for
the limited purpose of stocking the industry member's own
products; and

(2) An industry member may be allowed in the office or
other suitable area of a state store with the approval of the store
manager for the purpose of discussing the industry member's
products.

R81-2-12. Store Site Selection.

This rule is promulgated pursuant to Section 32B-2-
202(1)(c)(i1)) which requires that criteria and procedures be
established for determining the location of a state store: Prior
to the commission establishing a new state store, the Operations
and Procurement Subcommittee will determine the feasibility of
a new site, weigh options and consider the investigation and
recommendation of the department as outlined in 32B-2-502
then make its recommendation to the commission.

KEY: alcoholic beverages
December 24, 2015 32B-2-202
Notice of Continuation May 10, 2011
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R151. Commerce, Administration.
R151-4. Department of Commerce Administrative
Procedures Act Rule.
R151-4-101. Title and Organization.
This rule (R151-4) is:
(1) known as the "Department
Administrative Procedures Act Rule;" and
(2) organized into the following Parts:
(a) Part 1, General Provisions (R151-4-101 through R151-
4-114);
(b) Part 2, Pleadings (R151-4-201 through R151-4-205);
(c) Part 3, Motions (R151-4-301 through R151-4-305);
(d) Part 4, Filing and Service (R151-4-401 through R151-
4-402;
(e) Part 5, Discovery - Formal Proceedings (R151-4-501
through R151-4-516);
(f) Part 6, Depositions - Formal Proceedings (R151-4-601
through R151-4-611);
(g) Part 7, Hearings (R151-4-701 through R151-4-712);
(h) Part 8, Orders (R151-4-801 through R151-4-803); and
(1) Part 9, Agency Review and Judicial Review (R151-4-
901 through R151-4-907).

of Commerce

R151-4-102. Definitions.

In addition to the definitions in Title 63G, Chapter 4,
Administrative Procedures Act, as used in this rule (R151-4):

(1) "Agency head" means the executive director of the
department or the director of a division.

(2) "Applicant" means a person who submits an
application.

(3) "Application" means a request for:

(a) licensure;

(b) certification;

(c) registration;

(d) permit; or

(e) other right or authority granted by the department.

(4) "Department" means:

(a) the Utah Department of Commerce; or

(b) a division of the department.

(5) "Division" means a division of the department.

(6) "Electronic" means a:

(a) facsimile transmission; or

(b) PDF file attached to an email.

(7) "Intervenor" means a person permitted to intervene in
an adjudicative proceeding before the department.

(8) "Motion" means a request for any action or reliefin an
adjudicative proceeding.

(9) "Party in interest:"

(a) includes:

(1) aparty;

(i1) a relative of a party; or

(iii) an individual with a financial interest in the outcome
of the proceeding; and

(b) does not include:

(i) a party's counsel; or

(i) an employee of a party's counsel.

(10) "Petition" means the charging document setting forth:

(a) statement of jurisdiction;

(b) statement of one or more allegations;

(c) statement of legal authority; and

(d) request for relief.

(11) "Pleadings" include the following along with any
response:

(a) notice of agency action or request for agency action;

(b) the petition, motions, briefs or other documents filed
by the parties to an adjudicative proceeding;

(c) arequest for agency review or agency reconsideration;

(d) motions, briefs or other documents filed by the parties
on agency review; and

(e) aresponse submitted to a pleading.

R151-4-103. Authority.

This rule (R151-4) is adopted under Subsection 63G-4-
102(6) and Section 13-1-6 to define, clarify, or establish the
procedures that govern adjudicative proceedings before the
department.

R151-4-104. Supplementing Provisions.
Any provision of this rule (R151-4) may be supplemented
by a division rule unless expressly prohibited by this rule.

R151-4-105. Purpose and Scope.

(1) This rule (R151-4) is intended to secure the just,
speedy, and economical determination of all issues presented in
adjudicative proceedings before the department.

(2) In the event of a conflict between this rule and a
statute, the statute governs.

R151-4-106. Utah Rules of Civil Procedure.

The Utah Rules of Civil Procedure and related case law are
persuasive authority in this rule (R151-4), but may not, except
as otherwise provided by Title 63G, Chapter 4, Administrative
Procedures Act or by this rule, be considered controlling
authority.

R151-4-107. Computation of Time.

(1) Periods of time in department proceedings shall:

(a) exclude the first day of the act, event, or default from
which the time begins to run; and

(b) include the last day unless it is a Saturday, Sunday, or
legal holiday, in which event the period runs until the end of the
next day that is not a Saturday, Sunday, or legal holiday.

(2) When a period of time is less than seven days,
Saturdays, Sundays, and legal holidays are excluded.

(3)(a)(i) When a period of time runs after the service of a
document by mail, three days shall be added to the end of the
prescribed period.

(i) Except as provided in R151-4-107(1)(b), these three
days include Saturdays, Sundays, and legal holidays.

(b) No additional time is provided if service is
accomplished by electronic means.

(4) Subsection (3) does not apply to a request for agency
review filing made pursuant to Subsection R151-4-901(1).

R151-4-108. Timeliness of Administrative Proceedings.

In both informal and formal proceedings, the hearing date
shall be scheduled to provide for the hearing to be concluded
not more than 180 calendar days after the day on which:

(1) the notice of agency action is issued; or

(2) the initial decision with respect to a request for agency
action is issued.

R151-4-109.
Hearing.

(1) When ruling on a motion or request for extension of
time or continuance of a hearing, the presiding officer shall
consider:

(a) whether there is good cause for granting the extension
or continuance;

(b) the number of extensions or continuances the
requesting party has already received;

(c) whether the extension or continuance will work a
significant hardship upon the other party;

(d) whether the extension or continuance will be
prejudicial to the health, safety or welfare of the public; and

(e) whether the other party objects to the extension or
continuance.

(2)(@)

Extension of Time and Continuance of

Except as provided in R151-4-109(2)(b), an
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extension of a time period or a continuance of a hearing may not
result in the hearing being concluded more than 240 calendar
days after the day on which:

(i) the notice of agency action was issued; or

(i) the initial decision with respect to a request for agency
action was issued.

(b) Notwithstanding R151-4-109(2)(a), an extension of a
time period or a continuance may exceed the time restriction in
R151-4-109(2)(a) only if:

(i)(A) a party provides an affidavit or certificate signed by
a licensed physician verifying that an illness of the party, the
party's counsel, or a necessary witness precludes the presence of
the party, the party's counsel, or a necessary witness at the
hearing;

(B) counsel for a party withdraws shortly before the final
hearing, unless the presiding officer finds the withdrawal was
for the purpose of delaying the hearing, in which case the
hearing will go forward with or without counsel,;

(C) a parallel criminal proceeding or investigation exists
based on facts at issue in the administrative proceeding, in
which case the continuance must address the expiration of the
continuance upon the conclusion of the criminal proceeding; or

(D) the board or commission designated to act as the fact-
finder at hearing is unavailable to meet on a date that:

(I) allows the parties a reasonable period of time for
discovery, motion practice, or hearing preparation; and

(II) falls within the 240-day deadline for resolution; and

(ii) the presiding officer finds that injustice would result
from failing to grant the extension or continuance.

(c)(i) If the presiding officer considers that extenuating
circumstances not contemplated in R151-4-109(2)(b) justify a
continuance beyond the 240-day deadline, the presiding officer
shall file a written request for continuance with the Executive
Director.

(ii) A party may not directly petition the Executive
Director for a continuance.

(iii) The Executive Director's decision on the presiding
officer's request for continuance shall be issued on an
interlocutory basis, not subject to a request for reconsideration
or judicial review until after a final order on the merits is issued.

(d) The failure to conclude a hearing within the required
time period is not a basis for dismissal.

(3) The presiding officer may not grant an extension of
time or continuance that is not authorized by statute or rule.

R151-4-110. Representation of Parties.

(1) A party may:

(a) be represented by counsel who is an active member of
a state bar if counsel submits a written notice of appearance;

(b) represent oneself individually; or

(c) ifnot an individual, represent itself through an officer
or employee.

(2) Counsel licensed by the bar of a state other than Utah
shall submita certificate of good standing from the relevant state
bar.

R151-4-111. Review of Emergency Orders.

Unless otherwise provided by statute or rule:

(1)(@) A division shall schedule a hearing to determine
whether an emergency order should be affirmed, set aside, or
modified based on the standards in Section 63G-4-502 if:

(i) the division has previously:

(A) commenced an emergency adjudicative proceeding in
the matter; and

(B) issued an order in accordance with Section 63G-4-502
that results in a continued impairment of the affected party's
rights or legal interests; and

(ii) the affected party timely submits a written request for
a hearing.

(b) A hearing under this rule (R151-4-111) shall be
conducted in conformity with Section 63G-4-206.

(2)(a) Upon request for a hearing under this rule, the
Division shall conduct a hearing as soon as reasonably practical
but not later than 20 days from the receipt of a written request
unless the Division and the party requesting the hearing agree
in writing to conduct the hearing at a later date.

(b) The Division has the burden of proof to establish, by
a preponderance of the evidence, that the requirements of
Section 63G-4-502 have been met.

(3)(a) Except as otherwise provided by statute, the division
director or designee shall select an individual or body of
individuals to act as presiding officer at the hearing.

(b) An individual who directly participated in issuing the
emergency order may not act as the presiding officer.

(4)(a) Within 15 calendar days after the day on which the
hearing to consider the emergency order concludes, the
presiding officer shall issue an order in accordance with Section
63G-4-208.

(b) The order of the presiding officer is subject to agency
review.

R151-4-112. Declaratory Orders.

(1)(a) A petition for the issuance of a declaratory order
under Section 63G-4-503 shall be filed with the agency head
who has primary jurisdiction to enforce or implement the
statute, rule, or order for which a declaratory order is sought.

(b) The petition shall:

(i) set forth:

(A) the question to be answered;

(B) the facts and circumstances related to the question;

(C) the statute, rule, or order to be applied to the question;
and

(D) whether oral argument is sought in conjunction with
the petition; and

(i) comply with Part 2, Pleadings.

(2)(a) Ifthe agency head issues a declaratory order without
setting the matter for an adjudicative proceeding, the order shall
be based on:

(i) areview of the petition;

(i1) oral argument, if any;

(iii) laws and rules applicable to the petition;

(iv) applicable records maintained by the department; and

(v) other relevant information reasonably available to the
department.

(b) Ifthe agency head sets the matter for an adjudicative
proceeding, the department shall issue a notice of adjudicative
proceeding under Subsection 63G-4-201(2)(a).

(3) The department may not issue a declaratory order in
any of the following classes of circumstances:

(a) questions involving circumstances set forth in
Subsection 63G-4-503(3)(a)(ii) or (3)(b);

(b) questions that are not within the jurisdiction of the
department;

(c) questions that have been addressed by the department
in an order, rule, or policy;

(d) questions that can be addressed by informal advice;

(e) questions that are addressed by statute;

(f) questions that would be more properly addressed by
statute or rule;

(g) questions that arise out of pending or anticipated
litigation in a civil, criminal, or administrative forum; or

(h) questions that are irrelevant, insignificant,
meaningless, or spurious.

(4) The recipient of a declaratory order may request
agency review.

R151-4-113. Record of an Adjudicative Proceeding.
The record of an adjudicative proceeding includes:
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(1) the pleadings and exhibits filed by the parties;
(2) the recording of a hearing;

(3) atranscript of a hearing; and

(4) orders or other documents issued:

(a) by a presiding officer; or

(b) on agency review or reconsideration.

R151-4-114. Informal Adjudicative Proceedings in General.

(1) Any provision of R151-4 that is specific to a formal
adjudicative proceeding is not mandatory for an informal
adjudicative proceeding.

(2) By rule or order a division may apply a provision
applicable to a formal adjudicative proceeding to an informal
adjudicative proceeding, except that a provision relating to
discovery, including depositions, may not be applied to an
informal adjudicative proceeding.

R151-4-201. Docket Number and Title.

(1) The department shall assign a docket number to each
notice of agency action and, where appropriate, to each request
for agency action.

(2) At a minimum the docket number shall consist of:

(a) aletter code identifying where the matter originated, as
follows:

(i) CORP-Corporations;

(i1) CP-Consumer Protection;

(iii) DOPL-Occupational and Professional Licensing,
including additional designations that division may implement
for diversion, lien recovery fund, or other programs;

(iv) NAFA-New Automobile Franchise Act;

(v) PVFA-Powersport Vehicle Franchise Act;

(vi) RE-Real Estate;

(vii) AP-Real Estate Appraisers;

(viii) MG-Mortgage; and

(ix) SD-Securities;

(b) a numerical code indicating the calendar year the
matter arises; and

(c) another number indicating chronological position
among notices of agency action or requests for agency action
filed during the year.

(3) The department shall give each adjudicative
proceeding a title in substantially the following form:

TABLE I

BEFORE THE (DIVISION)
OF THE DEPARTMENT OF COMMERCE
OF THE STATE OF UTAH

In the Matter of
(the application,
petition or license
of John Doe) No. AA-2000-001

R151-4-202. Content and Size of Pleadings.

Pleadings shall:

(1) Dbe double-spaced, typewritten, and presented on
standard 8 1/2 x 11 inch white paper; and

(2) contain:

(a) aclear and concise statement of the allegations or facts
relied upon as the basis for the pleading; and

(b) an appropriate request for relief when relief is sought.

(Notice of Agency Action)
(Request for Agency Action)

R151-4-203. Signing of Pleadings.

(1) Pleadings shall be signed by the party or the party's
representative and shall show the signer's address.

(2) The signature is a certification that:

(a) the signer has read the pleading; and

(b) to the best of the signer's knowledge and belief, there
is good ground to support the pleading.

R151-4-204. Amendments to Pleadings.

(1)(a) A party may amend a pleading once as a matter of
course at any time before a responsive pleading is served.

(b) A party that does not qualify to amend a pleading
under (1)(a) may amend a pleading only by leave of the
presiding officer or by written consent of the adverse party.

(2) A party shall respond to an amended pleading within
the later of:

(a) the time remaining for response to the original
pleading; or

(b) ten days after service of the amended pleading.

(3) Defects in a pleading that do not affect substantial
rights of a party need not be amended and shall be disregarded.

R151-4-205. Response to a Notice of Agency Action.

(1) Arespondent in a formal adjudicative proceeding shall
file a response to the notice of agency action.

(2)(a) Arespondentin aninformal adjudicative proceeding
may file a response to a notice of agency action.

(b) The presiding officer may, by a written order, require
a respondent in an informal adjudicative proceeding to submit
a response.

(3) Unless a different date is established by law or rule the
following shall be filed within 30 days after the mailing date of
the notice:

(a) aresponse to a notice of agency action; or

(b) anotice of receipt of request for agency action.

R151-4-301. General Provisions.

(1) A party may file a motion that is relevant and timely.

(2) All motions shall be filed in writing unless the
necessity for a motion arises at a hearing and could not have
been anticipated prior to the hearing.

(3) Subsection 63G-4-102(4)(b) may not be construed to
prohibit a presiding officer from granting a timely motion to
dismiss for

(a) failure to prosecute;

(b) failure to comply with this rule (R151-4), except where
this rule expressly provides that a matter is not a basis for
dismissal;

(c) failure to establish a claim upon which relief may be
granted; or

(d) other good cause basis.

R151-4-302. Motion to Dismiss.

(1) A motion to dismiss on a ground described in Rule
12(b)(1) through (7) of the Utah Rules of Civil Procedure shall
be filed prior to filing a responsive pleading.

(2) In a case that is under agency review:

(a) A motion to dismiss may be brought for:

(i) failure to comply with a jurisdictional deadline;

(i) failure to file a hearing transcript; or

(iii) failure to file a required memorandum.

(b) A motion to dismiss may not be brought on an
allegation or argument as to:

(i) the sufficiency of a pleading or a memorandum in
support thereof;

(i1) the sufficiency of the evidence; or

(iii) any other issue that requires substantive analysis.

R151-4-303. Memoranda and Affidavits.

(1) The presiding officer shall permit and may require
memoranda and affidavits in support of, or in response to, a
motion.

(2) Unless otherwise governed by a scheduling order
issued by the presiding officer:

(a) memoranda or affidavits in support of a motion shall
be filed concurrently with the motion;

(b) memoranda or affidavits in response to a motion shall
be filed no later than 10 days after service of the motion; and
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(c) a final reply shall be filed no later than five days after
service of the response.

R151-4-304. Oral Argument.

(1) The presiding officer may permit or require oral
argument on a motion.

(2) Oral argument on a motion shall be scheduled to take
place no more than 10 days after the last day on which the party:

(a) who did not make the motion could have filed a
response if that party does not file a response; or

(b) the party who made the motion:

(i) replies to the opposing party's response to the motion;
or

(ii) could have replied to the opposing party's response to
the motion.

R151-4-305. Ruling on a Motion.

(1) The presiding officer shall verbally rule on a motion at
the conclusion of oral argument whenever possible.

(2) When a presiding officer verbally rules on a motion,
the presiding officer shall issue a written ruling within 30
calendar days after the day on which the presiding officer makes
the verbal ruling.

(3) If the presiding officer does not verbally rule on a
motion at the conclusion of oral argument, the presiding officer
shall issue a written ruling on the motion no more than 30
calendar days after:

(a) oral argument; or

(b) if'there is no oral argument, the final submission on the
motion as outlined in R151-4-304(2).

(4) The failure of the presiding officer to comply with the
requirements of R151-4-305:

(a) is not a basis for dismissal of the matter; and

(b) may not be considered an automatic denial or grant of
the motion.

R151-4-306. Motion to Recuse or Disqualify a Board or
Commission Member.

(1)(a) A motion to recuse or disqualify a Board or
Commission member must be filed no later than 14 days prior
to the scheduled hearing before the Board or Commission and
may include affidavits supporting the basis for the motion.
Service of such motion to the opposing party shall be by
electronic mail, facsimile or overnight mail.

(b) A response to a motion to recuse or disqualify a Board
or Commission member is permitted but not mandatory. Any
response shall be filed no later than seven days before the
scheduled hearing. Service of a response to the opposing party
shall be by electronic mail, facsimile or overnight mail.

(c) No reply is permitted.

(2)(a) The decision on a motion to recuse or disqualify a
Board or Commission member shall be made by the Board or
Commission member the motion seeks to recuse or disqualify.
A written decision is not necessary.

(b) At the beginning of the scheduled hearing, the Board
or Commission member shall state on the record his or her
decision. The Board or Commission member may choose to
notify the presiding officer of his or her decision prior to the
hearing, and the presiding officer shall then state the decision on
the record.

(c) The Board or Commission member may ask the advice
of the other members at the beginning of a scheduled hearing,
but the Board or Commission member shall not be bound by any
such advice.

(d) The Division, presiding officer, or filing party may not
subject the Board or Commission member to questioning or
examination on the motion.

(e) The Division or presiding officer may not reverse a
recusal or disqualification decision made by a Board or

Commission member.

(f) Like all interlocutory matters, a decision on a motion
to recuse or disqualify a Board or Commission member is not
subject to an interlocutory appeal or agency review.

(3) This rule does not apply to any adjudicative
proceedings under the New Automobile Franchise Act, Utah
Code Ann. Sections 13-14-101 et seq., or the Powersport
Vehicle Franchise Act, Utah Code Ann. Sections 13-35-101 et
seq.

(4) A Board or Commission member may recuse him or
herself at any time regardless of whether a party has filed a
motion to recuse or disqualify the Board or Commission
member.

R151-4-401. Filing.

(1)(a) Pleadings shall be filed with:

(1) the department or division in which the adjudicative
proceeding is being conducted, which maintains the official file;
and

(ii) any administrative law judge who is conducting all or
part of the adjudicative proceeding.

(b) The filing of discovery documents is governed by
R151-4-512.

(2)(a) A filing may be accomplished by:

(i) hand delivery of a paper copy, pursuant to Subsection
@)Y o .

(i1) first class or certified mail, postage pre-paid, of a paper
copy, pursuant to Subsection (2)(b)(i);

(iii) fax, pursuant to Subsection (2)(b)(ii); or

(iv) attachment to electronic mail, pursuant to Subsection
(2)(b)(iii). ) . )

(b)(i) A filing by hand delivery or first class or certified
mail is complete when it is received and date stamped by the
department or division, as applicable, or the administrative law
judge who is assigned to act as the presiding officer in the case.
If delivery to the department or division occurs on a different
day than does delivery to the administrative law judge, the
earlier date stamp shall constitute the date of filing.

(i1) A filing by fax is complete upon transmission if:

(A) compliant with Subsection (1);

(B) completed and received during the department's
operating hours, 8 a.m. to 5 p.m. Mountain Time (Standard or
Daylight Savings, as applicable), on days other than Saturdays,
Sundays, or state or federal holidays; and

(C) the recipient receives all pages of the document
transmitted.

(iii) A filing by attachment to electronic mail is complete
upon transmission if:

(A) the requirements of Subsection (2)(b)(ii) are met; and

(B) the party filing the document:

(D also mails the document to the department or division
and the administrative law judge the same day, as evidenced by
a postmark; or

(II) prior to any applicable filing deadline, is expressly
excused by the presiding officer from mailing the document.

(d) The burden is on the party filing the document to
ensure that a filing is properly completed.

(e) All filings made on agency review shall be provided in
paper copy.

R151-4-402. Service.

(1)(a) Pleadings filed by the parties and documents issued
by the presiding officer shall be concurrently served on all
parties.

(b) The party who files a pleading is responsible for
service of the pleading.

(c) The presiding officer who issues a document is
responsible for service of the document.

(2)(a) Service may be made:
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(i) on a person upon whom a summons may be served
pursuant to the Utah Rules of Civil Procedure; and

(ii) personally or on the agent of the person being served.

(b) Ifa party is represented by an attorney, service shall be
made on the attorney.

(3)(a) Service may be accomplished by hand delivery of a
paper copy, by mail of a paper copy to the last known address of
the intended recipient, or by attachment to electronic mail.

(b) Service by hand delivery is complete upon delivery to:

(i) the person who is required to be served;

(i) any individual who is employed by, and physically
present at, the business office of the person who is required to
be served; or

(iii) a mailbox or dropbox that is:

(A) assigned to the person who is required to be served,
and

(B) physically located at the person's place of business.

(c) Service by mail is complete upon mailing, as evidenced
by a postmark.

(d) Service by attachment to electronic mail is complete on
transmission if transmission is completed during normal
business hours, 8 a.m. to 5 p.m. on days other than Saturdays,
Sundays, and state and federal holidays, at the place receiving
the service; otherwise, service is complete on the next business
day.

(4) There shall appear on all documents required to be
served a certificate of service in substantially the following
form:

TABLE II

CERTIFICATE OF SERVICE

I certify that I have this day served the
foregoing document on the parties of record in this
proceeding set forth below (by delivering a copy thereof
in person) (by mailing a copy thereof, properly addressed
by first class mail with postage prepaid, to) (by
electronic means to):

(Name(s) of parties of record)
(Address(es))
Dated this (day) day of (month), (year).

(Signature)
(Name and Title)

R151-4-501. Applicability.

(1) This part (R151-4-501 to -516) applies only to formal
adjudicative proceedings.

(2) Discovery is prohibited in informal adjudicative
proceedings.

R151-4-502. Scope of Discovery.

(1) Parties may obtain discovery regarding a matter that:

(a) is not privileged;

(b) is relevant to the subject matter involved in the
proceeding; and

(c) relates to a claim or defense:

(1)(A) of the party seeking discovery; or

(B) of another party;

(ii) that is set forth in a pleading; and

(iii) that is brought pursuant to a statement of fact,
information, or belief.

(2)(a) Subject to R151-4-502(3) and R151-4-504, a party
may obtain discovery of documents and tangible things
otherwise discoverable under R151-4-502(1) and prepared in
anticipation of litigation or for hearing by or for another party or
by or for that party's representative, including the party's
attorney, consultant, insurer or other agent, only on a showing
that the party seeking discovery:

(i) has substantial need of the materials in the preparation
of the case; and

(ii) is unable without undue hardship to obtain the

substantial equivalent of the materials by other means.

(b) In ordering discovery of materials described in R151-
4-502(2)(a), the presiding officer shall protect against disclosure
of the mental impressions, conclusions, opinions, or legal
theories of an attorney of a party.

(3) Discovery of facts known and opinions held by
experts, otherwise discoverable under R151-4-502(1) and
acquired or developed in anticipation of litigation or for hearing,
may be obtained only through the disclosures required by R151-
4-504.

R151-4-503. Disclosures Required by Prehearing Order.

(1) In the prehearing order the presiding officer may
require each party to disclose in writing:

(a)(i) the name and, if known, the address and telephone
number of each individual likely to have discoverable
information supporting the party's claims or defenses; and

(i) identification of the topic(s) addressed in the
information maintained by each individual; and

(b)(i) a copy of all discoverable documents, data
compilations, and tangible things that:

(A) are in the party's possession, custody, or control; and

(B) support the party's claims or defenses; or

(ii))(A) a description, by category and location, of the
tangible things identified in R151-4-503(1)(b)(i); and

(B) reasonable access.

(2)(a) The order may not require disclosure of expert
testimony, which is governed by R151-4-504.

(b) The order shall not require the disclosure of
information regarding persons or things intended to be used
solely for impeachment.

(3)(a) Each party shall make the disclosures required by
R151-4-503(1) within 14 days after the prehearing order is
issued.

(b) A party joined after the prehearing conference shall
make these disclosures within 30 days after being served.

(c) A party shall make initial disclosures based on the
information then reasonably available and is not excused from
making disclosures because:

(i) the party has not fully completed the investigation of
the case;

(ii) the party challenges the sufficiency of another party's
disclosures; or

(iii) another party has not made disclosures.

(4) Disclosures required under R151-4-503 shall be made
in writing, signed, and served.

R151-4-504. Disclosures Otherwise Required.

(1)(a) A party shall:

(i) disclose in writing the name, address and telephone
number of any person who might be called as an expert witness
at the hearing; and

(ii) provide a written report pursuant to the requirements
for disclosure of expert testimony of Rule 26 of the Utah Rules
of Civil Procedure.

(b) Unless otherwise stipulated in writing by the parties or
ordered in writing by the presiding officer, the disclosures
required by R151-4-504(1) shall be made:

(i) within 30 days after the deadline for completion of
discovery; or

(i) ifthe evidence is intended solely to contradict or rebut
evidence on the same subject matter identified by another party
under R151-4-504(1)(a), within 60 days after the disclosure
made by the other party.

(c) If either party fails to file its disclosure within the time
frames in R151-4-504(1), the presiding officer:

(1) shall exclude the expert testimony from the proceeding;
and

(i1) may not continue the hearing to allow additional time
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for the disclosures.

(2)(a) In addition to the disclosures required by R151-4-
504(1), aparty shall disclose information regarding evidence the
party may present at hearing other than solely for impeachment
purposes pursuant to the pretrial disclosures provisions of Rule
26 of the Utah Rules of Civil Procedure.

(b)(i) The disclosures required by R151-4-504(2) shall be
made at least 45 days before the hearing.

(ii) Within 14 days after service of the disclosures a party
may serve and file an objection to the:

(A) use of a deposition designated by another party; and

(B) admissibility of materials identified under R151-4-
504(2)(a).

(iii) An objection not timely made is waived.

R151-4-505. Other Discovery Methods.

Parties may obtain discovery by one or more of the
following methods:

(1) depositions upon oral examination;

(2) production of documents or things;

(3) permission to enter upon land or other property for
inspection and other purposes; and

(4) physical and mental examinations.

R151-4-506. Limits on Use of Discovery.

The frequency and extent of discovery shall be limited by
the presiding officer regardless of whether either party files a
motion to limit discovery if:

(1) the discovery sought is unreasonably cumulative,
duplicative, or is obtainable from some other source that is:

(a) more convenient;

(b) less burdensome; or

(c) less expensive;

(2) the party seeking discovery has had ample opportunity
by discovery in the action to obtain the information sought; or

(3) the discovery is unduly burdensome or expensive,
taking into account:

(a) the needs of the case;

(b) the amount in controversy;

(c) limitations on the parties' resources; and

(d) the importance of the issues at stake in the litigation.

R151-4-507. Protective Orders.

(1) Upon motion by a party or by the person from whom
discovery is sought the presiding officer may make an order that
justice requires to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense,
including one or more of the following:

(a) that the discovery not be had;

(b) that the discovery may be had only on specified terms
and conditions, including a designation of the time or place;

(c) that the discovery may be had only by a method of
discovery other than that selected by the party seeking
discovery;

(d) that certain matters not be inquired into, or that the
scope of the discovery be limited to certain matters;

(e) that discovery be conducted with no one present except
persons designated by the presiding officer;

(f) that a deposition after being sealed be opened only by
order of the presiding officer;

(g) that a trade secret or other confidential research,
development, or commercial information not be disclosed or be
disclosed only in a designated way; or

(h) that the parties simultaneously file specified documents
or information enclosed in sealed envelopes to be opened as
directed by the presiding officer.

(2) Ifthe motion for a protective order is denied in whole
or in part, the presiding officer may order that a party or person
provide or permit discovery.

R151-4-508.
Discovery.

(1) Parties are encouraged to initiate appropriate discovery
procedures in advance of the prehearing conference so that
discovery disputes can be addressed at that conference to the
extent possible.

(2)(a) All discovery, except for prehearing disclosures
governed by R151-4-504, shall be completed within 120
calendar days after the day on which:

(i) the notice of agency action was issued; or

(i1) the initial decision with respect to a request for agency
action was issued.

(b) Factors the presiding officer shall consider in
determining whether to shorten this time period include:

(i) whether a party's interests will be prejudiced if the time
period is not shortened,

(i) whether the relative simplicity or nonexistence of
factual issues justifies a shortening of discovery time; and

(iii) whether the health, safety or welfare of the public will
be prejudiced if the time period is not shortened.

(c) Factors the presiding officer shall consider in
determining whether a party has demonstrated good cause to
extend this time period include, in addition to those set forth in
R151-4-109:

(i) whether the complexity of the case warrants additional
discovery time; and

(i) whether that party has made reasonable and prudent
use of the discovery time that has already been available to the
party since the proceeding commenced.

(d) Notwithstanding R151-4-508(2)(c), the presiding
officer may not extend discovery in a way that prevents the
hearing from taking place within the time frames established in
R151-4-108.

(3)(a) Unless the presiding officer orders otherwise for the
convenience of parties and witnesses, and except as otherwise
provided by this rule (R151-4), discovery methods may be used
in any sequence.

(b) The fact that a party is conducting discovery shall not
operate to delay another party's discovery.

Timing, Completion, and Sequence of

R151-4-509.
Responses.

(1) A party who has made a disclosure or responded to a
request for discovery with a response that was complete when
made shall supplement the disclosure or amend the response to
include subsequent information if:

(a) ordered by the presiding officer; or

(b) a circumstance described in R151-4-509(2) or (3)
exists.

(2)(a) A party shall supplement disclosures if:

(i) the party learns that in some material respect the
information disclosed is incomplete or incorrect; and

(i) the additional or corrective information has not
otherwise been made known to the other parties during the
discovery process or in writing.

(b) With respect to testimony of an expert from whom a
report is required under R151-4-504:

(i) the duty extends to information contained in the report;
and

(ii) additions or other changes to this information shall be
disclosed by the time the party's disclosures under R151-4-504
are due.

(3) A party shall amend a prior response to a request for
production:

(a) within a reasonable time after the party learns that the
response is in some material respect incomplete or incorrect;
and

(b) if the additional or corrective information has not
otherwise been made known to the other parties during the

Supplemented Disclosures and Amended
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discovery process or in writing.

R151-4-510.
Hearing Date.

(1) Each notice of agency action or initial decision with
respect to a request for agency action:

(a) shall contain the time, date, and location of a
prehearing conference, which shall be at least 45 calendar days
but not more than 60 calendar days after the date of the notice
of agency action or initial decision with respect to a request for
agency action;

(b) shall contain a clear notice that failure to respond
within 30 calendar days may result in:

(i) cancellation of the prehearing conference; and

(ii) a default order; and

(c) may contain the date, consistent with R151-4-108, of
the scheduled hearing.

(2)(a) The prehearing conference may be in person or
telephonic.

(b) All parties, or their counsel, shall participate in the
conference.

(c) The conference shall include discussion and scheduling
of discovery, prehearing motions, and other necessary matters.

(3) During the prehearing conference, the presiding officer
shall issue a verbal order, and shall issue a written order to the
same effect within 2 business days after the conference is
concluded, which shall address each of the following:

(a) if necessary, scheduling an additional prehearing
conference;

(b) setting a deadline for the filing of all prehearing
motions and cross-motions, including motions for summary
judgment, which deadline shall allow for all motions to be
submitted and ruled on prior to the hearing date;

(c) moditying, if appropriate, a deadline for disclosures;

(d) resolving discovery issues;

(e) establishing a schedule for briefing, discovery needs,
expert witness reports, witness and exhibit lists, objections, and
other necessary or appropriate prehearing matters;

(f) if not already scheduled, scheduling a hearing date in
compliance with R151-4-108; and

(g) dealing with other necessary matters.

(4) Aparty joined after the prehearing conference is bound
by the order issued as a result of that conference unless the order
is modified in writing pursuant to a stipulation or motion.

(5)(a) Notwithstanding any other rule, the presiding officer
shall schedule all prehearing matters consistent with R151-4-
108.

Prehearing Conference - Scheduling the

(b) The presiding officer may:

(i) adjust time frames as necessary to accommodate R151-
4-108; and

(ii) schedule appropriate prehearing matters to occur
concurrently.

R151-4-511. Signing of Disclosures, Discovery Requests,
Responses, and Objections.

(1)(a) Every disclosure shall:

(i) be signed by:

(A) at least one attorney of record; or

(B) the party if not represented; and

(ii) include the mailing address of the signer.

(b) The signature of the attorney or party constitutes a
certification that to the best of the signer's knowledge,
information, and belief, formed after a reasonable inquiry, the
disclosure is complete and correct as of the time it was made.

(2)(a) Everyrequest for discovery or response or objection
to discovery shall:

(i) be signed by:

(A) at least one attorney of record; or

(B) the party if not represented; and

(i1) include the mailing address of the signer.

(b) The signature of the attorney or party constitutes a
certification that the signer has read the request, response, or
objection, and that to the best of the signer's knowledge,
information, and belief formed after a reasonable inquiry it is:

(i) consistent with this rule (R151-4) and warranted by
existing law or a good faith argument for the extension,
modification, or reversal of existing law;

(ii) not interposed for an improper purpose, such as to
harass or to cause unnecessary delay or needless increase in the
cost of litigation; and

(iii) not unreasonable or unduly burdensome or expensive,
given the needs of the case, the discovery already had in the
case, and the importance of the issues at stake in the proceeding.

(3)(a) Ifarequest, response, or objection is not signed, it
shall be stricken unless it is signed promptly after the omission
is called to the attention of the party making the request,
response or objection.

(b) A party is not obligated to take an action with respect
to a request, response, or objection until it is signed.

R151-4-512. Filing of Discovery Requests or Disclosures.

(1) Unless otherwise ordered by the presiding officer:

(a) a party may not file a request for or response to
discovery, but shall file only the original certificate of service
stating that the request or response has been served on the other
parties and the date of service;

(b) a party may not file any of the disclosures required by
the prehearing order or any of the expert witness disclosures
required by R151-4-504, but shall file only the original
certificate of service stating that the disclosures have been
served on the other parties and the date of service;

(c) except as may be required by Rule 30 of the Utah
Rules of Civil Procedure, depositions shall not be filed; and

(d) a party shall file the disclosures required by R151-4-
504.

(2) A party filing a motion for a protective order or a
motion for an order compelling discovery shall attach to the
motion a copy of the request or response at issue.

R151-4-513. Subpoenas.

(1) Each subpoena:

(a) shall be issued and signed by the presiding oftficer;

(b) shall state the title of the action;

(c) shall command each person to whom it is directed to
attend and give testimony at a hearing or deposition at a time
and place specified;

(d) may command the person to whom it is directed to
produce designated books, papers, or tangible things, and in the
case of a subpoena for a deposition, may permit inspection and
copying of the items; and

(e) shall limit its designation of books, papers, or tangible
things to matters properly within the scope of discoverable
information.

(2) A subpoenaed individual shall receive the fee for
attendance and mileage reimbursement required by law.

(3)(a) A subpoena commanding a person to appear at a
hearing or a deposition in Utah may be served at any place in
Utah.

(b) A person who resides in Utah may be required to
appear at a deposition:

(i) in the county where the person resides, is employed, or
transacts business in person; or

(ii) at any reasonable location as the presiding officer may
order.

(c) A person who does not reside in this state may be
required to appear at a deposition:

(i) in the county in Utah where the person is served with
a subpoena; or
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(ii) at any reasonable location as the presiding officer may
order.

(4) A subpoena shall be served in accordance with the
requirements of the jurisdiction in which service is made.

(5) Upon a motion made promptly to quash or modify a
subpoena, but no later than the time specified in the subpoena
for compliance, the presiding officer may:

(a) quash or modify the subpoena, if it is shown to be
unreasonable and oppressive; or

(b) conditionally deny the motion with the denial
conditioned on the payment of the reasonable cost of producing
the requested materials by the person on whose behalf the
subpoena is issued.

(6)(a) In the case of a subpoena requiring the production
of books, papers, or other tangible things at a deposition, the
person to whom the subpoena is directed may, within 10 days
after service or on or before the time specified in the subpoena
for compliance if the time is less than 10 days after service,
serve on the attorney designated in the subpoena a written
objection to production, inspection, or copying of any of the
designated materials.

(b) If this objection is made, the party serving the
subpoena is not entitled to production, inspection, or copying of
the materials except pursuant to a further order of the presiding
officer who issued the subpoena.

R151-4-514. Production of Documents and Things and
Entry Upon Land for Inspection and Other Purposes.

(1) Upon approval by the presiding officer, a party may
serve on another party a request:

(a) to produce and permit the party making the request to:

(i) inspect and copy a data compilation from which
information can be obtained and translated into a reasonably
usable form; or

(i) inspect and copy, test, or sample a document or
tangible thing that:

(A) constitutes or contains matters within the scope of
R151-4-502(1); and

(B) are in the possession, custody or control of the party
upon whom the request is served; or

(b) to permit, within the scope of R151-4-502(1), entry on
designated land, property, object, or operation in the possession
or control of the party upon whom the request is served for the
purpose of inspection, measuring, surveying, photographing,
testing, or sampling.

(2)(a) Before permitting a party to serve a request for
production of documents, the presiding officer must first find
that the requesting party has demonstrated the records have not
already been provided.

(b) After approval by the presiding officer, the request may
be served on a party.

(c) The request shall:

(i) set forth the items to be inspected either by individual
item or by category;

(ii) describe each item and category with particularity; and

(iii) specify a reasonable time, place, and manner of
making the inspection and performing the related acts.

(d)(i) The party upon whom the request is served shall
serve a written response within 20 days after service of the
request unless the presiding officer allows a shorter or longer
time in a written order.

(i) The response shall state, with respect to each specific
item or category:

(A) that inspection and related activities will be permitted
as requested; or

(B) an objection.

(iii) The party submitting the request may move for an
order under R151-4-516 with respect to any:

(A) objection;

(B) failure to respond to any part of the request; or

(C) failure to permit inspection as requested.

(e) A party who produces documents for inspection shall:

(i) produce them as they are kept in the usual course of
business; or

(i) organize and label them to correspond with the
categories in the request.

R151-4-515. Physical and Mental Examination of Persons.

(1)(a) When the mental or physical condition, including
the blood group, of a party or of a person in the custody or
under the legal control of a party is in controversy, the presiding
officer may order the party or person to:

(i) submit to a physical or mental examination by a
physician; or

(i) produce for examination the person in the party's
custody or legal control.

(b) The order:

(i) may be made only on motion for good cause shown and
upon notice to the person to be examined and to all parties; and

(i1) shall specify:

(A) the time, place, manner, conditions, and scope of the
examination; and

(B) the person or persons by whom it is to be made.

(2)(a)(1) Ifrequested by the party against whom an order
is made under this rule or the person examined, the party
causing the examination to be made shall deliver to the
requester a copy of a detailed written report of the examining
physician including findings, diagnoses, conclusions, test
results, and reports of any earlier examination of the same
condition.

(ii)(A) After delivery, the party causing the examination is
entitled, on request, to receive from the party against whom the
order is made a like report of an examination, previously or
thereafter made, of the same condition unless, in the case of an
examination of a person not a party, the party shows that the
party is unable to obtain it.

(B) The presiding officer on motion may order a party to
deliver a report, and if a physician fails or refuses to make a
report, the presiding officer may exclude the physician's
testimony at the hearing.

(b) By requesting and obtaining an examination report or
by taking the deposition of the examiner, the party examined
waives any privilege regarding the testimony of every other
person who has examined or may thereafter examine the party
for the same mental or physical condition.

(c) R151-4-515(2):

(i) applies to examination made by agreement of the
parties unless the agreement expressly provides otherwise; and

(ii) does not preclude discovery of a report of an
examining physician or the taking of a deposition of the
physician under any other rule.

R151-4-516. Motion to Compel Discovery - Sanctions.

(1)(a) The discovering party may move for an order
compelling discovery if:

(i) a party fails to make disclosures required by a
prehearing order;

(ii) a party fails to make the disclosures required by R151-

(iii) a deponent fails to answer a question;

(iv) a corporation or other entity named as a deponent fails
to designate an individual to testify pursuant to Rule 30 of the
Utah Rules of Civil Procedure; or

(v) a party, in response to a request for inspection under
R151-4-514, fails to respond that inspection will be permitted
as requested or fails to permit inspection as requested.

(b) When taking a deposition, the proponent of the
question may complete or adjourn the examination before
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applying for an order.

(c) If the presiding officer denies the motion in whole or
in part, the presiding officer may make a protective order that
otherwise would be authorized by R151-4-507.

(d) An evasive or incomplete answer is treated as a failure
to answer.

(2)(a) If a party or other person fails to comply with an
order compelling discovery:

(1) the department may seek civil enforcement in the
district court under Section 63G-4-501; or

(ii) the presiding officer may, for good cause, issue an
order:

(A) that the related matters and facts shall be taken to be
established;

(B) refusing to allow the disobedient party to support or
oppose designated claims or defenses; or

(C) prohibiting the disobedient party from introducing
designated matters in evidence;

(D) striking out pleadings or portions of pleadings;

(E) dismissing the proceeding or a portion of the
proceeding; or

(F) rendering a judgment by default against the
disobedient party.

R151-4-601. Applicability - Scope.

(1)(a) This part (R151-4-601 to -611) applies only to
formal adjudicative proceedings.

(b) Discovery is prohibited in informal adjudicative
proceedings.

(2)(a) Only as provided in this part and with a written
order of the presiding officer, a party may take the testimony by
deposition upon oral examination of certain persons, including
parties, who have knowledge of facts relevant to the claims or
defenses of a party in the proceeding.

(b) The attendance of witnesses may be compelled by
subpoena.

(c) A party may not depose an expert witness.

R151-4-602. General Provisions - Persons who may be
Deposed.

(1) Before a party may request leave to take a person's
deposition, the party must first make diligent efforts to obtain
discovery from that person by means of an informal interview.

(2) A party may not be granted leave to take a deposition
unless the party, upon motion, demonstrates to the satisfaction
of the presiding officer that the person has knowledge of facts
relevant to the claims or defenses of a party in the proceeding
and:

(a) has refused a reasonable request by the moving party
for an informal interview;

(b) after having notice of at least two reasonable requests
by that party for an informal interview, has failed to respond to
those requests;

(c) hasrefused to answer reasonable questions propounded
to him by that party in an informal interview; or

(d) will be unavailable to testify at the hearing.

(3) In deciding whether to grant the motion, the presiding
officer shall consider the probative value the testimony is likely
to have in the proceeding.

(4) The moving party has the burden of demonstrating the
need for a deposition.

R151-4-603. Notice of Deposition - Requirements.

(1)(a) A party permitted to take a deposition shall give
notice pursuant to the notice requirements of Rule 30 of the
Utah Rules of Civil Procedure.

(2)(a) The parties may stipulate in writing or, upon motion,
the presiding officer may order in writing that the testimony at
a deposition be recorded by means other than stenographic

means.

(b) The stipulation or order:

(i) shall designate the person before whom the deposition
shall be taken;

(ii) shall designate the manner of recording, preserving
and filing the deposition; and

(iii) may include other provisions to assure the recorded
testimony will be accurate and trustworthy.

(c) A party may arrange to have a transcript made at the
party's own expense.

(d) A deposition recorded by means other than
stenographic means shall set forth in writing:

(i) any objections;

(ii) any changes made by the witness;

(i) the signature of the witness identifying the deposition
as the witness's own or the statement of the court reporter
required if the witness does not sign; and

(iv) any certification required by Rule 30 of the Utah
Rules of Civil Procedure.

(3) The notice to a party deponent may be accompanied by
arequest in compliance with R151-4-514 for the production of
documents and tangible things at the deposition.

(4) Rule 30(b)(6) of the Utah Rules of Civil Procedure
shall apply where a deponent is:

(a) a public or private corporation;

(b) a partnership;

(c) an association; or

(d) a government agency.

(5) The parties may stipulate in writing or, upon motion,
the presiding officer may order a deposition be taken by
telephone.

R151-4-604. Examination and Cross-Examination.

(1) Examination and cross-examination of witnesses may
proceed as permitted at a hearing under the Utah Administrative
Procedures Act and pursuant to Rule 30 of the Utah Rules of
Civil Procedure.

R151-4-605. Motion to Terminate or Limit Examination.

(1) The presiding officer may order the court reporter
conducting the examination to end the deposition or may limit
the scope and manner of taking the deposition pursuant to Rule
30 of the Utah Rules of Civil Procedure.

R151-4-606. Submission to Witness - Changes - Signing.

A deposition shall be submitted to the witness, changed,
and signed pursuant to Rule 30 of the Utah Rules of Civil
Procedure.

R151-4-607. Certification - Delivery - Exhibits.

(1) The transcript or recording of a deposition shall be
certified and delivered pursuant to Rule 30 of the Utah Rules of
Civil Procedure.

(2) Exhibits shall be marked for identification, inspected,
copied, and delivered pursuant to Rule 30 of the Utah Rules of
Civil Procedure.

R151-4-608. Persons Before Whom Depositions May Be
Taken.

Depositions shall be taken before a certified court reporter
holding a current and active license under Utah Code Title 58,
Chapter 74, Certified Court Reporters Licensing Act.

R151-4-609. Use of Depositions.

(1) Pursuant to the other provisions of R151-4-609, a part
ofadeposition, ifadmissible under the rules of evidence applied
as though the witness were present and testifying, may be used
against a party who:

(a) was present or represented at the taking of the
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deposition; or

(b) had reasonable notice of the deposition.

(2) A party may use a deposition:

(a) to contradict or impeach the testimony of the deponent
as a witness; or

(b) for another purpose permitted by the Utah Rules of
Evidence.

(3) Anadverse party may use a deposition for any purpose.

(4) A party may use the deposition of a witness, whether
or not a party, for any purpose if the presiding officer finds that:

(a) the witness is dead;

(b) the witness is more than 100 miles from the hearing,
unless it appears the absence of the witness was procured by the
party offering the deposition;

(c) the witness is unable to attend or testify because of age,
illness, infirmity, or imprisonment; or

(d) the party offering the deposition has been unable to
procure the attendance of the witness by subpoena.

(5) Ifpart of a deposition is offered in evidence by a party,
an adverse party may require introduction of any other part
which ought, in fairness, to be considered with the part
introduced.

(6) A deposition lawfully taken and filed in a court or
another agency within Utah may be used as if originally taken
in the pending proceeding.

(7) A deposition previously taken may otherwise be used
as permitted by the Utah Rules of Evidence.

R151-4-610. Objections to Admissibility.

A party may object at a hearing to receiving in evidence
any part of a deposition for a reason that would require the
exclusion of the evidence if the witness were present and
testifying.

R151-4-611.
Depositions.

(1) An error or irregularity in the notice for taking a
deposition is waived unless a party promptly serves a written
objection on the party giving the notice.

(2) Objection to taking a deposition because of
disqualification of the court reporter before whom it is to be
taken is waived unless made before the taking of the deposition
begins or as soon thereafter as the disqualification becomes
known or could be discovered with reasonable diligence.

(3) An objection to the competency of a witness or to the
competency, relevancy, or materiality of testimony is not waived
by failure to make it before or during the taking of the
deposition, unless the basis of the objection is one that could
have been obviated or removed if presented at that time.

(4) An error or irregularity occurring at the oral
examination in the manner of taking the deposition, in the form
of the questions or answers, in the oath or affirmation, or in the
conduct of parties, and an error that might be obviated,
removed, or cured if promptly presented, is waived unless an
objection is made at the taking of the deposition.

(5) An error or irregularity in the manner in which the
testimony is transcribed or the deposition is prepared, signed,
certified, sealed, endorsed, transmitted, filed, or otherwise dealt
with is waived unless a motion to suppress is made with
reasonable promptness after the defect is, or with due diligence
should have been, discovered.

Effect of Errors and Irregularities in

R151-4-701. Hearings Required or Permitted.

A hearing shall be held in an adjudicative proceedings in
which a hearing is:

(1) required by statute or rule and not waived by the
parties; or

(2) permitted by statute or rule and timely requested.

R151-4-702. Time to Request Permissive Hearing.

A request for a hearing permitted by statute or rule must be
received no later than:

(1) the time period for filing a response to a notice of
agency action if a response is required or permitted,

(2) twenty days following the issuance of a notice of
agency action if a response is not required or permitted; or

(3) the filing of the request for agency action.

R151-4-703. Hearings Open to Public - Exceptions.

(1) A hearing in an adjudicative proceeding is open to the
public unless closed by:

(a) the presiding officer conducting the hearing, pursuant
to Title 63G, Chapter 4, the Administrative Procedures Act; or

(b) a presiding officer who is a public body, pursuant to
Title 52, Chapter 4, the Open and Public Meetings Act.

(2)(a) The deliberative process of an adjudicative
proceeding is a quasi-judicial function exempt from the Open
and Public Meetings Act.

(b) Deliberations are closed to the public.

R151-4-704. Bifurcation of Hearing.
The presiding officer may, for good cause, order a hearing
bifurcated into a findings phase and a sanctions phase.

R151-4-705. Order of Presentation in Hearings.

The order of presentation of evidence in hearings in formal
adjudicative proceedings shall be as follows:

(1) opening statement of the party with the burden of
proof;

(2) opening statement of the opposing party, unless the
party reserves the opening statement until the presentation of its
case-in-chief;

(3) case-in-chief of the party with the burden of proofand
cross examination of witnesses by opposing party;

(4) case-in-chief of the opposing party and cross
examination of witnesses by the party with the burden of proof;

(5) ifthe presiding officer finds it to be necessary, rebuttal
evidence by the party which has the burden of proof;

(6) ifthe presiding officer finds it to be necessary, rebuttal
evidence by the opposing party;

(7) closing argument by the party with the burden of
proof;

(8) closing argument by the opposing party; and

(9) final argument by the party with the burden of proof.

R151-4-706. Testimony Under Oath.
Testimony presented at a hearing shall be given under oath
administered by the presiding officer and under penalty of

perjury.

R151-4-707. Electronic Testimony.

(1) As used in this section (R151-4-707), electronic
testimony includes testimony by telephone or by other audio or
video conferencing technology.

(2)(a) Electronic testimony is permissible in a formal
proceeding only:

(i) on the consent of all parties; or

(i) if warranted by exigent circumstances.

(b) Expenses to produce in-person testimony do not
constitute an exigent circumstance in a formal proceeding. (c)
Electronic testimony generally is permissible in an informal
proceeding on the request of a party.

(3)(a) When electronic testimony is to be presented, the
presiding officer shall require identification of the witness.

(b) The presiding officer shall provide safeguards to:

(i) assure the witness does not refer to documents
improperly; and

(iii) reduce the possibility the witness may be coached or
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influenced during the testimony.

R151-4-708. Standard of Proof.

Unless otherwise provided by statute or a rule applicable to
a specific proceeding, the standard of proof in a proceeding
under this rule (R151-4), whether initiated by a notice of agency
action or request for agency action, is a preponderance of the
evidence.

R151-4-709. Burden of Proof.

Unless otherwise provided by statute:

(1) the department has the burden of proof'in a proceeding
initiated by a notice of agency action; and

(2) the party who seeks action from the department has the
burden of proofin a proceeding initiated by a request for agency
action.

R151-4-710. Default Orders.

(1) The presiding officer may enter a default order under
Section 63G-4-209, with or without a motion from a party.

(2) Ifabasis exists for a default order, the order may enter
without notice to the defaulting party or a hearing.

(3) A default order is not required to be accompanied by
a separate order.

R151-4-711. Record of Hearing.

(1) The presiding officer shall make a record of all
prehearing conferences and hearings.

(2)(a) The presiding officer shall make the record of a
hearing in a formal proceeding by means of:

(i) a certified court reporter licensed under Title 58,
Chapter 74, Certified Court Reporters Licensing Act; or

(ii) a digital audio or video recording in a commonly used
file format.

(b) The presiding officer shall make record of a hearing in
an informal proceeding by:

(i) a method required for a formal proceeding; or

(ii)) minutes or an order prepared or adopted by the
presiding officer.

(3) A hearing in an adjudicative proceeding shall be
recorded at the expense of the department.

(4)(a) If a party is required by R151-4-902 to obtain a
transcript of a hearing for agency review, the party must ensure
that the record is transcribed:

(i) in a formal adjudicative proceeding, by a certified court
reporter; or

(i1) in an informal adjudicative proceeding, by:

(A) a certified court reporter; or

(B) aperson who is not a party in interest.

(b) Where a transcript is prepared by someone other than
a certified court reporter, a party shall file an affidavit of the
transcriber stating under penalty of perjury that the transcript is
a correct and accurate transcription of the hearing record.

(c) Pages and lines in a transcript shall be numbered for
referencing purposes.

(d) The party requesting the transcript shall bear the cost
of the transcription.

(5) The original transcript of a record of a hearing shall be
filed with the presiding officer.

R151-4-712. Fees.

(1)(a) Witnesses appearing on the demand or at the request
of a party may receive payment from that party of:

(i) $18.50 for each day in attendance; and

(ii) if traveling more than 50 miles to attend and return
from the hearing, 25 cents per mile for each mile actually and
necessarily traveled.

(b) A witness subpoenaed by a party other than the
department may:

(i) demand one day's witness fee and mileage in advance;
and

(i1) be excused from appearance unless the fee is provided.

(2) Interpreters and translators may receive compensation
for their services.

(3) An officer or employee of the United States, the State
of Utah, or a county, incorporated city, or town within the State
of Utah, may not receive a witness fee unless the officer or
employee is required to testify at a time other than during
normal working hours.

(4) A witness may not receive fees in more than one
adjudicative proceeding on the same day.

R151-4-801. Requirements and Timeliness.

(1) For default orders and orders issued subsequent to a
default order, the requirements of Subsections 63G-4-
203(1)(i)(iii) and (iv) and 63G-4-208(1)(e),(f) and (g) are
satisfied if the order includes a notice of the right to seek to set
aside the order as provided in Subsection 63G-4-209(3).

(2) Except as provided in Sections 63G-4-502 and R151-
4-111, the presiding officer shall issue an order within 45
calendar days after the day on which the hearing concludes.

(3) If the presiding officer permits the filing of post-
hearing documents, that filing shall be scheduled in a way that
allows the presiding officer to issue an order within 45 calendar
days after the day on which the hearing concludes.

(4) The failure of the presiding officer to comply with the
requirements of this section (R151-4-801):

(a) is not a basis for dismissal of the matter; and

(b) may not be considered an automatic denial or grant of
a motion.

R151-4-802. Effective Date.
The effective date of an order is 30 calendar days after its
issuance unless otherwise provided in the order.

R151-4-803. Clerical Mistakes.

(1) The department may correct clerical mistakes in orders
or other parts of the record and errors arising from oversight or
omission on:

(a) its own initiative; or

(b) the motion of a party.

(2) Mistakes described in this section (R151-4-803) may
be corrected:

(a) at any time prior to the docketing of a petition for
judicial review; or

(b) as governed by Rule 11(h) of the Utah Rules of
Appellate Procedure.

R151-4-901.
Reconsideration.

(1)(a) Except as otherwise provided in Subsection 63G-4-
209(3)(c), an aggrieved party may obtain agency review of a
final order by filing a request with the executive director within
30 calendar days after the issuance of the order.

(b) This 30-day deadline is jurisdictional. The three-day
mailing rule in Section 151-4-107(3) does not apply and does
not extend the jurisdictional deadline.

(2)(a) Agency review is not available for an order or
decision entered by:

(i) the Utah Motor Vehicle Franchise Advisory Board; or

(i) the Utah Powersport Vehicle Franchise Advisory
Board.

(b) Agency review is not available for an order or decision
entered by the Division of Occupational and Professional
Licensing for:

(i) Prelitigation proceedings under Title 78B, Chapter 3,
the Utah Health Care Malpractice Act;

(ii) arequest for modification of a disciplinary order; or

Availability of Agency Review and
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(iii) arequest under Section 58-1-404(4) for entry into the
Diversion Program.

(c) Agency review is not available for an order or decision
entered by the Division of Corporations and Commercial Code
for:

(i) refusal to file a document under the Utah Revised
Business Corporations Act pursuant to Section 16-10a-126;

(ii) revocation of a foreign corporation's authority to
transact business pursuant to Section 16-10a-1532;

(iii) refusal to file a document under the Utah Revised
Limited Liability Company Act pursuant to Section 48-2¢-211;
or

(iv) revocation of a foreign limited liability company's
authority to transact business pursuant to Section 48-2c-1614.

(d)(1) A party may request agency reconsideration pursuant
to Section 63G-4-302 for an order or decision exempt from
agency review under R151-4-901(2)(a), (2)(b)(ii), and (2)(c).

(i1) Pursuant to Subsections 58-1-404(4)(d) and 78B-3-
416(1)(c), agency reconsideration is not available for an order
or decision exempt from agency review under R151-4-
901(2)(b)(i) and (2)(b)(iii).

R151-4-902. Request for Agency Review - Transcript of
Hearing - Service.

(1) A request for agency review shall:

(a) comply with Subsection 63G-4-301(1)(b) and this
section (R151-4-902); and

(b) include a copy of the order that is the subject of the
request.

(2) A party requesting agency review shall set forth any
factual or legal basis in support of that request, including
adequate supporting arguments and citation to:

(a) appropriate legal authority; and

(b) the relevant portions of the record.

(3)(a) Ifaparty challenges a finding of fact, the party must
demonstrate, based on the entire record, that the finding is not
supported by substantial evidence.

(b) A party challenging a finding of fact bears the burden
to:

(i) marshal or gather all the evidence in support of the
finding; and

(i1) show that despite that evidence, the finding is not
supported by substantial evidence.

(c) The failure to marshal the evidence permits the
executive director to accept a division's findings of fact as
conclusive.

(d) A party challenging a legal conclusion must support
the argument with citation to:

(1) relevant authority; and

(ii) the portions of the record relevant to the issue.

(4)(a) Ifthe grounds for agency review include a challenge
to a determination of fact or conclusion of law as unsupported
by or contrary to the evidence, the party seeking agency review
shall order and cause a transcript of the record relevant to the
finding or conclusion to be prepared.

(b) When a transcript is required, the party seeking review
shall:

(i) certify that the transcript has been ordered;

(ii) notify the department when the transcript will be
available; and

(i) file the transcript with the executive director in
accordance with the time frame stated in the certification
regarding transcript.

(c) The party seeking agency review bears the cost of the
transcript.

(5) Grounds for agency review that include any legal
argument must be supported by specific citations to the
transcript of the proceeding, indicating when the argument was
raised and preserved in the proceeding. Examples of legal

argument include but are not limited to:

(a) an objection to a ruling of the presiding officer;

(b) an argument regarding one or more procedures
attendant to the proceeding; or

(c) an argument as to the legal validity, including the
Constitutionality, of a statute or rule.

(6)(a) A party seeking agency review shall, in the manner
described in R151-4-401 and -402, file and serve on all parties
copies of correspondence, pleadings, and other submissions.

(b) If an attorney enters an appearance on behalf of a
party, service shall be made on the attorney instead of the party.

(7) Failure to comply with this section (R151-4-902) may
result in dismissal of the request for agency review.

R151-4-903. Stay Pending Agency Review.

(1)(a) With a timely filing of a request for agency review,
the party seeking review may request that the effective date of
the order subject to review be stayed pending the completion of
review.

(b) If a stay is not timely requested and subsequently
granted, the order subject to review shall take effect according
to its terms.

(2)(a) The division that issued the order subject to review
may oppose a request for a stay in writing within ten days from
the date the stay is requested.

(b) Failure to oppose a timely request for a stay shall result
in an order granting the stay unless the department determines
that a stay would not be in the best interest of the public.

(c) If a division opposes a motion for a stay, the
department may permit a final response by the party requesting
the stay.

(d) The department may enter an interim order granting a
stay pending a decision on the motion for a stay.

(3)(a) In determining whether to grant a request for a stay,
the department shall review the division's findings of fact,
conclusions of law and order to determine whether granting a
stay would, or might reasonably be expected to, pose a
significant threat to the public health, safety and welfare.

(b) The department may issue:

(i) an order granting the motion for a stay;

(i) a conditional stay imposing terms, conditions or
restrictions on a party pending agency review;

(iii) a partial stay; or

(iv) an order denying the motion for a stay.

R151-4-904. Agency Review - Memoranda.

(1)(a) The department may order or permit the parties to
file memoranda to assist in conducting agency review.

(b) Memoranda shall comply with:

(i) this rule (R151-4); and

(ii) a scheduling order entered by the department.

(2)(a) If a transcript is not necessary to conduct agency
review, a memorandum supporting a request for agency review
shall be concurrently filed with the request.

(b) If a transcript is necessary to conduct agency review,
a supporting memorandum shall be filed no later than 15 days
after the filing of the transcript with the department.

(3)(a) A response to a request for agency review and a
memorandum supporting that response shall be filed no later
than 30 days after the service of the memoranda supporting the
request.

(b) A final reply memorandum shall be filed no later than
10 days after the service of a response to the request for agency
review.

(4) If agency review involves more than two parties the
department shall conduct a telephonic scheduling conference to
address briefing deadlines.

R151-4-905. Agency Review - Standards of Review.
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In both formal and informal adjudicative proceedings, the
standards for agency review correspond to the standards for
judicial review of formal adjudicative proceedings under
Subsection 63G-4-403(4).

R151-4-906. Agency Review - Type of Relief - Order on
Review.

(1) The type of relief available on agency review shall be
the same as the type of relief available on judicial review under
Subsection 63G-4-404(1)(b).

(2) The order on review constitutes final agency action for
purposes of Subsection 63G-4-401(1).

R151-4-907. Stay Pending Judicial Review.

(1) A party seeking judicial review of an order may file
with the executive director a motion for a stay of the order
pending judicial review. The motion for a stay shall be filed
with the executive director on the same date that a timely
petition for judicial review is filed with the court.

(2) Unless otherwise provided by statute, a motion for a
stay of an order pending judicial review shall include:

(a) a statement of the reasons for the relief requested;

(b) a statement of the facts relied upon;

(c) affidavits or other sworn statements if the facts are
subject to dispute;

(d) relevant portions of the record of the adjudicative
proceeding and agency review;

(e) a memorandum of law identifying the issues to be
presented on appeal and supporting the aggrieved party's
position that those issues raise a substantial question of law or
fact reasonably likely to result in reversal, remand for a new
hearing, or relief from the order entered;

(f) clear and convincing evidence that if the requested stay
is not granted, the aggrieved party will suffer irreparable injury;

(g) clear and convincing evidence that if the requested stay
is granted, it will not substantially harm other parties to the
proceeding; and

(h) clearand convincing evidence that if the requested stay
is granted, the aggrieved party will not pose a significant danger
to public health, safety and welfare.

(3)(a) The division that issued the order subject to review
may oppose a motion for a stay in writing within ten days from
the date that the motion is filed.

(b) Failure to oppose a timely motion under this Section
shall result in an order granting the stay unless the executive
director determines that a stay would not be in the public
interest.

(c) Ifadivision opposes a motion for a stay, the executive
director may permit a final response by the party filing the
motion.

(4) The executive director may grant a motion for a stay of
an order pending judicial review if all of the criteria in R151-4-
907 are met.

KEY: administrative procedures, adjudicative proceedings,

government hearings

December 28, 2015 13-1-6
63G-4-102(6)
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R156. Commerce, Occupational and Professional Licensing.
R156-5a. Podiatric Physician Licensing Act Rule.
R156-5a-101. Title.

This rule is known as the "Podiatric Physician Licensing
Act Rule".

R156-5a-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 5a,
as used in Title 58, Chapters 1 and 5a or this rule:

(1) "Recognized residency program" as used in Subsection
58-5a-302(5) means a residency program that is accredited by
the Council on Podiatric Medical Education.

(2) "Recognized school" as used in Subsection 58-5a-
306(2) means a school that is accredited by the Council on
Podiatric Medical Education.

R156-5a-103. Authority - Purpose.

This rule is adopted by the division under the authority of
Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 5a.

R156-5a-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-52a-302a.
Requirements.

In accordance with Subsections 58-1-203(1) and 58-1-
301(3), the postgraduate training requirements for licensure in
Section 58-5a-302 is defined, clarified, or established as
requiring each applicant to have successfully completed at least
12 months of postgraduate training in a residency program that
was accredited by the Council on Podiatric Medical Education
of the American Podiatric Medical Association at the time the
applicant received that training.

Qualifications for Licensure - Education

R156-5a-302b. Qualifications for Licensure - Examination
Requirements.

(1) In accordance with Subsection 58-1-203(1) and 58-1-
301(3), the examination requirements for licensure in Section
58-5a-302 are established as follows:

(a) the National Board of Podiatric Medical Examiners
examination (NBPME); or

(b) the Podiatric Medicine Licensing examination
(PMLexis); and

(c) the Utah Podiatric law examination.

(2) To be eligible to sit for the NBPME or PMLexis, an
applicant must submit the following to the Division:

(a) an application for licensure as a podiatric physician;

(b) licensing application fee;

(c) a transcript indicating completion of an approved
podiatric program; and

(d) acopy of'the test application submitted to NBPME or
PMLexis.

R156-5a-302c.
Requirements.

(1) In accordance with Subsection 58-5a-103(3)(b)(iii),
acceptable documentation that the podiatric physician has
completed training and experience in standard or advanced
midfoot, rearfoot, and ankle procedures, shall consist of
verification from the American Board of Foot and Ankle
Surgery that the applicant is currently board qualified.

(2) In accordance with Subsection 58-5a-103(3)(c)(iii),
acceptable documentation that the podiatric physician has
completed training and experience in standard or advanced
midfoot, rearfoot, and ankle procedures, shall consist of
verification of a fellowship in foot and ankle surgery from a
program approved, at the time of completion, by the Council on

Qualifications for Licensure - Training

Podiatric Medical Education.

R156-5a-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1)(a), the
renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 5a is established by rule in
Section R156-1-308a.

(2) Renewal procedures shall be in accordance with
Section R156-1-308c¢.

R156-5a-304. Continuing Education.

(1) There is hereby established a continuing professional
education requirement for all individuals licensed under Title
58, Chapter 5Sa.

(2) During each two year period commencing on
September 30 of each even numbered year, a licensee shall be
required to complete not less than 40 hours of qualified
professional education directly related to the licensee's
professional clinical practice.

(3) The required number of hours of professional
education for an individual who first becomes licensed during
the two year period shall be decreased in a pro-rata amount
equal to any part of that two year period year preceding the date
on which that individual first became licensed.

(4) Qualified professional education under this section
shall:

(a) have an identifiable clear statement of purpose and
defined objective for the educational program directly related to
the practice of a podiatric physician;

(b) be relevant to the licensee's professional practice;

(c) be presented in a competent, well organized, and
sequential manner consistent with the stated purpose and
objective of the program;

(d) be prepared and presented by individuals who are
qualified by education, training, and experience;

(e) have associated with it a competent method of
registration of individuals who actually completed the
professional education program and records of that registration
and completion are available for review; and

(f) be sponsored or approved by a combination of the
following:

(i) one of the organizations listed in Subsection 58-5a-
304(3);

(ii) the American Podiatric Medical Association; or

(iii) the Division of Occupational and Professional
Licensing.

(5) Credit for professional education shall be recognized
in accordance with the following:

(a) unlimited hours shall be recognized for professional
education completed in blocks of time of not less than one hour
in formally established classroom courses, seminars, or
conferences;

(b) a maximum of 40 hours per two year period may be
recognized for teaching in a college or university or teaching
qualified professional education courses in the field of podiatry;

(c) a maximum of ten hours per two year period may be
recognized for clinical readings directly related to practice as a
podiatric physician; and

(d) a maximum of six hours of continuing education may
come from the Division of Occupational and Professional
Licensing.

(6) A licensee shall be responsible for maintaining
competent records of completed qualified professional
education for a period of four years after close of the two year
period to which the records pertain. It is the responsibility of
the licensee to maintain such information with respect to
qualified professional education to demonstrate it meets the
requirements under this section.

(7) If properly documented that a licensee is engaged in
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full time activities or is subjected to circumstances which
prevent that licensee from meeting the continuing professional
education requirements established under this section, the
licensee may be excused from the requirement for a period of up
to three years; however, it is the responsibility of the licensee to
document the reasons and justify why the requirement could not
be met.

R156-5a-305. Radiology Course for Unlicensed Podiatric
Assistants.

In accordance with Subsection 58-54-4.3(3), radiology
courses for an unlicensed person performing services under the
supervision of a podiatric physician shall include radiology
theory consisting of the following:

(1) orientation of radiation technology;

(2) terminology;

(3) radiographic podiatric anatomy and pathology
(cursory);

(4) radiation physics (basic);

(5) radiation protection to patient and operator;

(6) radiation biology including interaction of ionizing
radiation on cells, tissues and matter;

(7) factors influencing biological response to cells and
tissues to ionizing radiation and cumulative effects of x-
radiation;

(8) external radiographic techniques;

(9) processing techniques including proper disposal of
chemicals; and

(10) infection control in podiatric radiology.

KEY: licensing, podiatrists, podiatric physician

December 22, 2015 58-1-106(1)(a)

Notice of Continuation September 16,2013 58-1-202(1)(a)
58-5a-101
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R156. Commerce, Occupational and Professional Licensing.
R156-31b. Nurse Practice Act Rule.
R156-31b-101. Title.

This rule is known as the "Nurse Practice Act Rule".

R156-31b-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and
31b, as defined or used in this rule:

(1) "Accreditation" means formal recognition and approval
of'anurse education program by an accrediting body for nursing
education that is approved by the United States Department of
Education.

(2) "Administering" means the direct application of a
prescription drug or device, whether by injection, inhalation,
ingestion, or by any other means, to the body of a human patient
or research subject by another person.

(3) "APRN" means advanced practice registered nurse.

(4) "APRN-CRNA" means advanced practice registered
nurse with registered nurse anesthetist certification.

(5) "Approved continuing education" means:

(a) continuing education that has been approved by a
nationally or internationally recognized approver of professional
continuing education for health-related industries;

(b) nursing education courses offered by an approved
education program as defined in Subsection R156-31b-102(7);

(¢) health-related coursework taken from an educational
institution accredited by a regional or national institutional
accrediting body recognized by the U.S. Department of
Education; and

(d) training or educational presentations offered by the
Division.

(6) "Approved education program" means any nursing
education program that meets the standards established in
Section 58-31b-601 or Section R156-31b-602.

(7) "CGFNS" means the Commission on Graduates of
Foreign Nursing Schools.

(8) "Comprehensive nursing assessment" means:

(a) conducting extensive initial and ongoing data
collection:

(i) for individuals, families, groups or communities; and

(ii) addressing anticipated changes in patient conditions as
well as emergent changes in patient health status;

(b) recognizing alterations to previous patient conditions;

(c) synthesizing the biological, psychological, spiritual,
and social aspects of the patient's condition;

(d) evaluating the impact of nursing care; and

(e) using data generated from the assessments conducted
pursuant to this Subsection (a) through (d) to:

(i) make independent decisions regarding patient health
care needs;

(ii) plan nursing interventions;

(iii) evaluate any possible need for different interventions;
and

(iv) evaluate any possible need to communicate and
consult with other health team members.

(9) "Contact hour" in the context of continuing education
means 60 minutes, which may include a 10-minute break.

(10) "Delegate" means:

(a) to transfer to another nurse the authority to perform a
selected nursing task in a selected situation;

(b) in the course of practice of an APRN who specializes
in psychiatric mental health nursing, to transfer to any individual
licensed as a mental health therapist selected psychiatric APRN
supervisory clinical experiences within generally-accepted
industry standards; or

(c) to transfer to an unlicensed person the authority to
perform a task that, according to generally-accepted industry
standards or law, does not require a nursing assessment as
defined in Sections R156-31b-102(8) and (14).

(11) "Delegatee" means one or more persons assigned by
a delegator to act on the delegator's behalf.

(12) "Delegator" means a person who assigns to another
the authority to perform a task on behalf of the person.

(13)(a) "Disruptive behavior" means conduct, whether
verbal or physical, that:

(1) is demeaning, outrageous, or malicious;

(i1) occurs during the process of delivering patient care;
and

(iii) places a patient at risk.

(b) "Disruptive behavior" does not include criticism that
is offered in good faith with the aim of improving patient care.

(14) "Focused nursing assessment" means an appraisal of
a patient's status and situation at hand, including:

(a) verification and evaluation of orders; and

(b) assessment of:

(1) the patient's nursing care needs;

(ii) the complexity and frequency of the required nursing
care;

(iii) the stability of the patient; and

(iv) the availability and accessibility of resources,
including appropriate equipment, adequate supplies, and other
appropriate health care personnel to meet the patient's nursing
care needs.

(15) "Foreign nurse education program" means any
program that originates or occurs outside of the United States.

(16) "Individualized healthcare plan" or "IHP" means a
written document that outlines the provision of student
healthcare services intended to achieve specific student
outcomes.

(17) "Licensure by equivalency" applies only to the
licensed practical nurse and may be warranted if the person
seeking licensure:

(a) has, within the two-year period preceding the date of
application, successfully completed course work in a Utah-
based registered nurse program that meets the criteria
established in Sections 58-31b-601 and R156-31b-602; or

(b)(i) is currently enrolled in an accredited Utah-based
registered nurse education program; and

(i) has completed course work that is certified by the
education program provider as being equivalent to the course
work of an ACEN-accredited practical nursing program, as
verified by the nursing education program director or
administrator.

(18) "LPN" means licensed practical nurse.

(19) "MAC" means medication aide certified.

(20) "Medication" means any prescription or
nonprescription drug as defined in Subsections 58-17b-102(24),
(37) or (61) of the Pharmacy Practice Act.

(21) "NCLEX" means the National Council Licensure
Examination of the National Council of State Boards of
Nursing.

(22) "Non-approved education program" means any nurse
prelicensing course of study that does not meet the criteria of
Section 58-31b-601, including a foreign nurse education
program.

(23) "Nurse" means:

(a) an individual licensed under Title 58, Chapter 31b as:

(1) alicensed practical nurse;

(ii) a registered nurse;

(iii) an advanced practice registered nurse; or

(iv) an advanced practice registered nurse-certified
registered nurse anesthetist; or

(b) a certified nurse midwife licensed under Title 58,
Chapter 44a.

(24) "Other specified health care professionals," as used in
Subsection 58-31b-102(15), means an individual, in addition to
a registered nurse or a licensed physician, who is permitted to
direct the tasks of a licensed practical nurse, and includes:
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(a) an advanced practice registered nurse;

(b) a certified nurse midwife;

(c) a chiropractic physician;

(d) a dentist;

(e) an osteopathic physician;

(f) aphysician assistant;

(g) apodiatric physician;

(h) an optometrist;

(1) a naturopathic physician; or

(j) a mental health therapist as defined in Subsection 58-
60-102(5).

(25) "Patient" means one or more individuals:

(a) who receive medical and/or nursing care; and

(b) to whom a licensee owes a duty of care.

(26) "Patient surrogate" means an individual who has legal
authority to act on behalf of a patient when the patient is unable
to act or make decisions unaided, including:

(a) aparent;

(b) a foster parent;

(c) alegal guardian; or

(d) aperson legally designated as the patient's attorney-in-
fact.

(27) "PN" means an unlicensed practical nurse.

(28) "Psychiatric mental health nursing specialty" means
an expertise in psychiatric mental health, whether as a clinical
nurse specialist or nurse practitioner licensed as an APRN.

(29) "Practitioner" means a person authorized by law to
prescribe treatment, medication, or medical devices.

(30) "RN" means a registered nurse.

(31) "School" means any private or public institution of
primary or secondary education, including a charter school, pre-
school, kindergarten, or special education program.

(32) "Supervision" is as defined in Subsection R156-1-
102a(4).

(33) "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 31b is further defined in Section R156-31b-502.

R156-31b-103. Authority -- Purpose.

This rule is adopted by the Division under the authority of
Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 31b.

R156-31b-104. Organization -- Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-31b-201. Board of Nursing -- Membership.

In accordance with Subsection 58-31b-201(1), the Board
membership shall comprise:

(1) one licensed practical nurse;

(2) two advanced practice registered nurses, at least one of
whom is an APRN-CRNA;

(3) four RNs;

(4) two additional members licensed either as RNs or
APRNs who are actively involved in nursing education; and

(5) two public members.

R156-31b-202. Advisory Peer Education Committee Created
-- Membership - Duties.

(1) In accordance with Subsection 58-1-203(1)(f), there is
created the Advisory Peer Education Committee.

(2) The duties and responsibilities of the Advisory Peer
Education Committee are to:

(a) review applications for approval of nursing education
programs;

(b) monitor a nursing education program that is approved
for a limited time under Section R156-31b-602 as it progresses
toward accreditation; and

(c) advise the Division as to nursing education issues.

(3) The composition of the Advisory Peer Education
Committee shall be:

(a) seven RNs or APRNSs actively involved in nursing
education, including at least one representative from public,
private, and proprietary nursing programs; and

(b) any member of the Board who wishes to serve on the
committee.

R156-31b-301.
Upgrade.
Upon issuance by the Division of an increased scope of
practice license:
(1) the increased licensure supersedes the lesser license;
(2) the lesser license is automatically expired; and
(3) the licensee shall immediately destroy any print or
physical copy of the lesser license.

License Classifications -- Professional

R156-31b-301a. LPN License -- Education, Examination,
and Experience Requirements.

(1) An applicant who has never obtained a license in any
state or country shall:

(a) demonstrate that the applicant:

(i) has successfully completed a PN prelicensing education
program that meets the requirements of Section 58-31b-601;

(i) has successfully completed a PN prelicensing
education program that is equivalent to an approved program
under Section 58-31b-601; or

(iii))(A) is enrolled in an RN prelicensing education
program that meets the requirements of Section 58-31b-601;
and

(B) has completed coursework that is equivalent to the
coursework of an accredited practical nurse program;

(b) pass the NCLEX-PN examination pursuant to Section
R156-31b-301¢; and

(c) submit to a criminal background check pursuant to
Subsection 58-31b-302(5) and Section R156-31b-301g.

(2) An applicant who holds a current LPN license issued
by another country or state shall:

(a) demonstrate that the license issued by the other
jurisdiction is active and in good standing as of the date of
application;

(b) demonstrate that the PN prelicensing education
completed by the applicant:

(i) is equivalent to PN prelicensing education approved in
Utah as of the date of the applicant's graduation; and

(ii) ifa foreign education program, meets all requirements
outlined in Section R156-31b-301d;

(c) pass the NCLEX-PN examination pursuant to Section
R156-31b-301e; and

(d) submit to a criminal background check pursuant to
Subsection 58-31b-302(5) and Section R156-31b-301g.

(3) An applicant who holds a current LPN license in an
interstate compact state shall apply for a license within 90 days
of establishing residency in Utah and complete all requirements
pursuant to R156-31b-301a(2).

(4) An applicant who has been licensed previously in
Utah, but whose license has expired or lapsed, shall:

(a) if the applicant has not practiced as a nurse for up to
five years, document current compliance with the continuing
competency requirements as established in Subsection R156-
31b-303(3);

(b) if the applicant has not practiced as a nurse for more
than five years but less than eight years:

(i) pass the NCLEX-PN examination within 60 days
following the date of application; or

(i1) successfully complete an approved re-entry program;

(c) if the applicant has not practiced as a nurse for more
than eight years but less than 10 years:

(i) successfully complete an approved re-entry program;
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and

(ii) pass the NCLEX-PN examination within 60 days
following the date of application; or

(d) if the applicant has not practiced as a nurse for 10 years
or more, comply with this Subsection (1).

(5) An applicant who has been licensed in another state or
country, but whose license has expired or lapsed, shall:

(a) comply with this Subsection (2)(b); and

(b) comply with this Subsection (4) as applicable; and

(c) submit to a criminal background check pursuant to
Subsection 58-31b-302(5) and Section R156-31b-301g.

R156-31b-301b. RN License -- Education, Examination, and
Experience Requirements.

(1) An applicant who has never obtained a license in any
state or country shall:

(a) demonstrate that the applicant has successfully
completed an RN prelicensing education program that:

(i) meets the requirements of Section 58-31b-601; or

(ii) is equivalent to an approved program under Section
58-31b-601;

(b) pass the NCLEX-RN examination pursuant to Section
R156-31b-301¢; and

(c) submit to a criminal background check pursuant to
Subsection 58-31b-302(5) and Section R156-31b-301g.

(2) An applicant who holds a current RN license issued by
another country or state shall:

(a) demonstrate that the license issued by the other
jurisdiction is current, active, and in good standing as of the date
of application;

(b)(1) demonstrate that the applicant has graduated from an
RN prelicensing education program; and

(ii) if a foreign education program, demonstrate that the
program meets all requirements outlined in Section R156-31b-
301d;

(c) pass the NCLEX-RN examination pursuant to Section
R156-31b-301¢; and

(d) submit to a criminal background check pursuant to
Subsection 58-31b-302(5) and Section R156-31b-301g.

(3) An applicant who holds a current RN license in an
interstate compact state shall apply for a license within 90 days
of establishing residency in Utah and complete all requirements
pursuant to R156-31b-301b(2).

(4) An applicant who has been licensed previously in
Utah, but whose license has expired or lapsed, shall:

(a) if the applicant has not practiced as a nurse for up to
five years, document current compliance with the continuing
competency requirements as established in Subsection R156-
31b-303(3);

(b) if the applicant has not practiced as a nurse for more
than five years but less than eight years:

(i) pass the NCLEX-RN examination within 60 days
following the date of application; or

(ii) successfully complete an approved re-entry program;

(c) if the applicant has not practiced as a nurse for more
than eight years but less than 10 years:

(i) successfully complete an approved re-entry program;
and

(ii) pass the NCLEX-RN examination within 60 days
following the date of application; or

(d) ifthe applicant has not practiced as a nurse for 10 years
or more, comply with this Subsection (1).

(5) An applicant who has been licensed in another state or
country, but whose license has expired or lapsed, shall:

(a) comply with this Subsection (2)(b);

(b) comply with this Subsection (4) as applicable; and

(c) submit to a criminal background check pursuant to
Subsection 58-31b-302(5) and Section R156-31b-301g.

R156-31b-301c. APRN License -- Education, Examination,
and Experience Requirements.

(1) An applicant who is not currently and validly licensed
as an APRN in any state or country shall:

(a) demonstrate that the applicant holds a current, active
RN license in good standing;

(b) demonstrate that the applicant has successfully
completed an APRN prelicensing education program that meets
the requirements of Subsection 58-31b-601(1) and Subsection
58-31b-302(4)(e);

(c) pass a national certification examination consistent
with the applicant's educational specialty, pursuant to Section
R156-31b-301e, and administered by one of the following
credentialing bodies:

>1) the American Nurses
Certification;

(i1) the Pediatric Nursing Certification Board;

(iii) the American Association of Nurse Practitioners;

(iv) the National Certification Corporation for the
Obstetric, Gynecologic and Neonatal Nursing Specialties;

(v) the American Midwifery Certification Board, Inc.; or

(vi) the National Board of Certification and Recertification
for Nurse Anesthetists;

(d) ifthe applicant specializes in psychiatric mental health
nursing, demonstrate that the requirements outlined in this
Subsection (2) are met; and

(e) submit to a criminal background check pursuant to
Subsection 58-31b-302(5) and Section R156-31b-301g.

(2) Requirements for APRN Specializing in Psychiatric
Mental Health Nursing:

(a) In accordance with Subsection 58-31b-302(4)(g), the
supervised clinical practice in mental health therapy and
psychiatric and mental health nursing shall consist of a
minimum of 4,000 hours of psychiatric mental health nursing
education and clinical practice, including mental health therapy,
as follows.

(1) 1,000 hours shall be credited for completion of clinical
experience in an approved education program in psychiatric
mental health nursing.

(i) The remaining 3,000 hours shall:

(A) be completed after passing the applicable national
certification examination and within five years of graduation
from an accredited master's or doctoral level educational
program;

(B) include a minimum of 1,000 hours of mental health
therapy practice; and

(C) include at least 2,000 clinical practice hours that are
completed under the supervision of:

(I) an APRN specializing in psychiatric mental health
nursing; or

(II) alicensed mental health therapist as delegated by the
supervising APRN.

(b) An applicant who obtains all or part of the clinical
practice hours outside of Utah may receive credit for that
experience by demonstrating that the training completed is
equivalent in all respects to the training required under this
Subsection (2)(a).

(c)(i) An approved supervisor shall verify practice as a
licensee engaged in the practice of mental health therapy for not
less than 4,000 hours in a period of not less than two years.

(i1) Duties and responsibilities of a supervisor include:

(A) being independent from control by the supervisee such
that the ability of the supervisor to supervise and direct the
practice of the supervisee is not compromised;

(B) supervising not more than three supervisees unless
otherwise approved by the Division in collaboration with the
Board; and

(C) submitting appropriate documentation to the Division
with respect to all work completed by the supervisee, including

Credentialing Center
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the supervisor's evaluation of the supervisee's competence to
practice.

(3) Anapplicant who holds a current APRN license issued
by another state or country shall:

(a) demonstrate that the license issued by the other state or
country is current, active, and in good standing as of the date of
application;

(b) demonstrate that the APRN prelicensing education
completed by the applicant:

(i) if completed on or after January 1, 1987:

(A) is equivalent to APRN prelicensing education
approved in Utah as of the date of the applicant's graduation; or

(B) constitutes a bachelor degree in nursing; and

(ii) ifa foreign education program, meets all requirements
outlined in Section R156-31b-301d;

(c) ifthe applicant specializes in psychiatric mental health
nursing, demonstrate that the applicant has successfully engaged
in active practice in psychiatric mental health nursing for not
less than 4,000 hours in the three-year period immediately
preceding the date of application; and

(d) submit to a criminal background check pursuant to
Subsection 58-31b-302(5) and Section R156-31b-301g.

(4) An applicant who has been licensed previously in
Utah, but whose license has expired, lapsed, or been on inactive
status, shall:

(a) demonstrate current certification in the individual's
specialty area; and

(b) submit to a criminal background check pursuant to
Subsection 58-31b-302(5) and Section R156-31b-301g.

(5) An applicant who has been licensed previously in
another state or country, but whose license has expired or
lapsed, shall:

(a) comply with this Subsection (3)(b);

(b) demonstrate that the applicant is currently certified in
the individual's specialty area; and

(c) submit to a criminal background check pursuant to
Subsection 58-31b-302(5) and Section R156-31b-301g.

R156-31b-301d. Foreign Education Programs.

An applicant whose prelicensing education was completed
through a foreign program that does not meet the requirements
of Section 58-31b-601, shall demonstrate:

(1)(a) thatall three components of the CGFNS certification
process and the credentials evaluation service professional
report have been completed so as to demonstrate that the courses
completed are substantially equivalent to coursework of
approved education programs as of the date of the applicant's
graduation;

(b) that at least one of the following practice requirements
has been met within the five-year period preceding the date of
application:

(i) the applicant has practiced as a licensed nurse for a
minimum of 960 hours in a state or territory of the United
States;

(ii) the applicant has completed a Board-approved
refresher course;

(iii) the applicant has obtained an advanced (master's or
doctorate) nursing degree; or

(iv) the applicant has qualified for and obtained a license
upgrade (LPN to RN or RN to APRN); and

(c) that the applicant has achieved a passing score on an
approved English proficiency test prior to the date of
application; or

(2)(a) that the applicant practiced as a licensed nurse for
6,000 hours in another state or territory of the United States
during the five-year period immediately preceding the date of
application; and

(b) that the applicant has achieved a passing score on an
approved English proficiency test prior to the date of

application.

R156-31b-301e. Examination Requirements.

(1)(a) Anapplicant for licensure as an LPN, RN, or APRN
shall pass the applicable licensure or certification examination
within five years of the applicant's date of graduation from the
nurse education program, except as provided in Subsection
(1)(D).

(b) Anindividual specializing in psychiatric mental health
nursing shall complete the applicable certification examination
prior to beginning the 3,000 hours of required psychiatric
clinical and mental health therapy practice.

(¢) An individual who does not pass the applicable
licensure or certification examination pursuant to this
Subsection (1)(a) or (b) as applicable shall complete another
approved nursing education program before again attempting to
pass the licensure or certification examination.

(2) An applicant for certification as an MAC shall pass the
NCSBN Medication Aide Certification Examination (MACE)
within one year of completing the approved training program.

(3) The examinations required under these rules are
national examinations and cannot be challenged before the
Division.

R156-31b-301f. Licensing Fees.

An applicant for licensure shall pay the applicable
nonrefundable application fee before the application may be
considered by the Division or Board.

R156-31b-301g. Criminal Background Checks.

A criminal background check conducted during the
application process is considered current and acceptable for that
specific application only.

R156-31b-303. LPN, RN, and APRN License Renewal -
Professional Downgrade - Continuing Education.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 31D, is established by rule in
Section R156-1-308a.

(2) Renewal procedures shall be in accordance with
Section R156-1-308c.

(3) Each applicant for renewal shall comply with the
following continuing competency requirements:

(a) An LPN or RN shall complete one of the following
during the two-year period immediately preceding the date of
application for renewal:

(i) licensed practice for not less than 400 hours;

(ii) licensed practice for not less than 200 hours and
completion of 15 contact hours of approved continuing
education; or

(iii) completion of 30 contact hours of approved
continuing education hours.

(b) An APRN shall comply with the following:

(1)(A) be currently certified or recertified in the licensee's
specialty area of practice; or

(B) iflicensed prior to July 1, 1992, complete 30 hours of
approved continuing education and 400 hours of practice; and

(i) if authorized to prescribe controlled substances,
comply with Section R156-37-402 and Section 58-37-6.5.

(c) An MAC shall complete eight contact hours of
approved continuing education related to medications or
medication administration during the two-year period
immediately preceding the application for renewal.

(4) A licensee who wishes to downgrade the license in
conjunction with a renewal or reinstatement application shall:

(a) comply with the competency requirements of this
Subsection (3)(a);

(b) pay all required fees, including any applicable late
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fees;

(c) submit a completed renewal or reinstatement form as
applicable to the license desired; and

(d) complete and sign a license surrender document as
provided by the Division.

(5) A licensee who obtained a license downgrade may
apply for license upgrade by:

(i) submitting the appropriate application for licensure
complete with all supporting documents as required of an
individual making an initial application for license
demonstrating the applicant meets all current qualifications for
licensure;

(ii) meeting the continuing competency requirements of
this Subsection (3); and

(iii) paying the established license fee for a new applicant
for licensure.

R156-31b-309. APRN Intern License.

(1) An individual who has completed all requirements
outlined in Subsection RI156-31b-301c(1) except the
certification examination requirement may apply for an APRN
intern license.

(2) Inaccordance with Section 58-31b-306, and unless this
Subsection (3) or (4) applies, an intern license expires the earlier
of:

(a) 180 days from the date of issuance;

(b) 30 days after the Division receives notice pursuant to
this Subsection (4) that the applicant has failed the specialty
certification examination; or

(c) upon issuance of an APRN license.

(3) The Division in collaboration with the Board may
extend the term of any intern license upon a showing of
extraordinary circumstances beyond the control of the applicant.

(5) Itis the professional responsibility of an APRN intern:

(a) to inform the Division of examination results within ten
calendar days of receipt; and

(b) to cause the examination agency to send the
examination results directly to the Division.

R156-31b-402. Administrative Penalties.

In accordance with Sections 58-1-501, 58-31b-501, 58-
31b-502, 58-31b-801 and R156-31b-502 and Subsection 58-
31b-102(1), and unless otherwise ordered by the presiding
officer, the following fine schedule shall apply to a nurse or
MAC.

(1) Initial and second offenses.

(a) Using a protected title, name, or initials, if the user is
not properly licensed under this chapter, in violation of
Subsection 58-31b-501(1):

initial offense: $500 - $4,000

second offense: $4,000 - $8,000

(b) Using any name, title, or initials that would cause a
reasonable person to believe the user is licensed or certified
under this chapter if the user is not properly licensed or certified
under this chapter, in violation of Subsection 58-31b-501(2):

initial offense: $500 - $4,000

second offense: $4,000 - $8,000

(c) Conducting a nursing education program in the state
for the purpose of qualifying individuals to meet requirements
for licensure under this chapter without the program having
been approved under Section 58-31b-601 or Subsection R156-
31b-602, in violation of Subsection 58-31b-501(3):

initial offense: $2,000 - $7,500

second offense: $7,500 - $9,500

(d) Practicing or engaging in, representing oneself to be
practicing or engaging in, or attempting to practice or engage in
the practice of nursing, if the person is not licensed to do so or
exempted from licensure under Utah Code 58-31b et seq. or
restricted from doing so by a suspended, revoked, restricted,

temporary, probationary, or inactive license, or in violation of
restrictions that have been placed on a license, in violation of
Subsection 58-1-501(1)(a):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(e) Impersonating another licensee, or practicing an
occupation or profession under a false or assumed name, in
violation of Subsection 58-1-501(1)(b):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(f) Knowingly employing a person to practice or engage
in or attempt to practice or engage in the practice of nursing if
the employee is not licensed to do so, in violation of Subsection
58-1-501(1)(c):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(g) Knowingly permitting the person's authority to engage
in the practice of nursing to be used by another person, in
violation of Subsection 58-1-501(1)(d):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(h) Obtaining a passing score on a licensure examination,
applying for or obtaining a license, or otherwise dealing with
the Division or Board through the use of fraud, forgery,
intentional deception, misrepresentation, misstatement, or
omission, in violation of Subsection 58-1-501(1)(e):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(1) Issuing, or aiding and abetting in the issuance of, an
order or prescription for a drug or device to a person located in
this state without prescriptive authority conferred by a license,
or by an exception to licensure; or with prescriptive authority
conferred by an exception or a multistate practice privilege, if
the prescription was issued without first obtaining information,
in the usual course of professional practice, that is sufficient to
establish a diagnosis, to identify underlying conditions and to
identify contraindications to the proposed treatment, in violation
of Subsection 58-1-501(1)(f)(i):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(j) Violating or aiding or abetting any other person to
violate any statute, rule, or order regulating the practice of
nursing, in violation of Subsection 58-1-501(2)(a):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(k) Violating, or aiding or abetting any other person to
violate any generally accepted professional or ethical standard
applicable to the practice of nursing, in violation of Subsection
58-1-501(2)(b):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(1) Engaging in conduct that results in conviction or a plea
of nolo contendere which is held in abeyance pending the
successful completion of probation with respect to a crime of
moral turpitude or any other crime that, when considered with
the functions and duties of the practice of nursing, bears a
reasonable relationship to the licensee's or applicant's ability to
safely or competently practice the profession, in violation of
Subsection 58-1-501(2)(c):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(m) Engaging in conduct that results in disciplinary action,
including reprimand, censure, diversion, probation, suspension,
or revocation, by any other licensing or regulatory authority
having jurisdiction over the licensee or applicant in the
profession of nursing if the conduct would, in the state of Utah,
constitute grounds for denial of licensure or disciplinary
proceedings under Section 58-1-401, in violation of Subsection
58-1-501(2)(d):
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initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(n) Engaging in conduct, including the use of intoxicants,
drugs, narcotics, or similar chemicals, to the extent that the
conduct does, or might reasonably be considered to, impair the
ability of the licensee or applicant to safely engage in practice of
the nursing profession, in violation of Subsection 58-1-
501(2)(e):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(o) Practicing or attempting to practice the profession of
nursing despite being physically or mentally unfit to do so, in
violation of Subsection 58-1-501(2)(f):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(p) Practicing or attempting to practice the profession of
nursing through gross incompetence, gross negligence, or a
pattern of incompetency or negligence, in violation of
Subsection 58-1-501(2)(g):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(q) Practicing or attempting to practice the profession of
nursing by any form of action or communication which is false,
misleading, deceptive, or fraudulent, in violation of Subsection
58-1-501(2)(h):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(r) Practicing or attempting to practice the profession of
nursing beyond the individual's scope of competency, abilities,
or education, in violation of Subsection 58-1-501(2)(i):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(s) Practicing or attempting to practice the profession of
nursing beyond the scope of licensure, in violation of
Subsection 58-1-501(2)(j):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(t) Verbally, physically, mentally, or sexually abusing or
exploiting any person through conduct connected with the
licensee's practice in the profession of nursing or otherwise
facilitated by the licensee's license, in violation of Subsection
58-1-501(2)(k):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(u) Acting as a supervisor without meeting the
qualification requirements for that position that are defined by
statute or under these rules, in violation of Subsection 58-1-
502(2)(1):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(v) Issuing, or aiding and abetting in the issuance of, an
order or prescription for a drug or device without first obtaining
information in the usual course of professional practice, that is
sufficient to establish a diagnosis, to identify conditions, and to
identify contraindications to the proposed treatment; or with
prescriptive authority conferred by an exception issued under
this title, or a multistate practice privilege recognized under this
title, if the prescription was issued without first obtaining
information, in the usual course of professional practice, that is
sufficient to establish a diagnosis, to identify underlying
conditions, and to identify contraindications to the proposed
treatment, in violation of Subsection 58-1-501(2)(m):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(w) Failing to safeguard a patient's right to privacy as to
the patient's person, condition, diagnosis, personal effects, or
any other matter about which the licensee is privileged to know
because ofthe licensee's or person with a certification's position,
in violation of Subsection 58-31b-502(1):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(x) Failing to provide nursing service in a manner that
demonstrates respect for the patient's human dignity and unique
personal character and needs without regard to the patient's race,
religion, ethnic background, socioeconomic status, age, gender,
or nature of the patient's health problem, in violation of
Subsection 58-31b-502(2):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(y) Engaging in sexual relations with a patient, in violation
of Subsection 58-31b-502(3):

initial offense: $4,000 - $8,000

second offense: $8,000 - $10,000

(z) Exploiting or using information about a patient or
exploiting the professional relationship by use of knowledge of
the patient obtained while practicing the occupation or
profession, in violation of Subsection 58-31b-502(4):

initial offense: $2,000 - $5,000

second offense: $5,000 - $10,000

(aa) Unlawfully obtaining, possessing, or using any
prescription drug or illicit drug, in violation of Subsection 58-
31b-502(5):

initial offense: $1,000 - $5,000

second offense: $5,000 - $10,000

(bb) Unauthorized taking or personal use of nursing
supplies from an employer, in violation of Subsection 58-31b-
502(6):

initial offense: $1,000 - $5,000

second offense: $5,000 - $10,000

(cc) Unauthorized taking or personal use of a patient's
personal property, in violation of Subsection 58-31b-502(7):

initial offense: $1,000 - $5,000

second offense: $5,000 - $10,000

(dd) Knowingly entering into any medical record any false
or misleading information or altering a medical record in any
way for the purpose of concealing an act, omission, or record of
events, medical condition, or any circumstance related to the
patient and the medical or nursing care provided, in violation of
Subsection 58-31b-502(8):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(ee) Unlawful or inappropriate delegation of nursing care,
in violation of Subsection 58-31b-502(9):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(ff) Failing to exercise appropriate supervision of persons
providing patient care services under supervision of the licensed
nurse, in violation of Subsection 58-31b-502(10):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(gg) Employing or aiding and abetting the employment of
unqualified or unlicensed person to practice as a nurse or MAC,
in violation of Subsection 58-31b-502(11):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(hh) Failing to file or record any medical report as
required by law, impeding or obstructing the filing or recording
of such areport, or inducing another to fail to file or record such
a report, in violation of Subsection 58-31b-502(12):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(i) Breaching a statutory, common law, regulatory, or
ethical requirement of confidentiality with respect to a person
who is a patient, in violation of Subsection 58-31b-502(13):

initial offense: $1,000 - $5,000

second offense: $5,000 - $10,000

(jj) Failing to pay a penalty imposed by the Division, in
violation of Subsection 58-31b-502(14): double the original
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penalty amount up to $20,000

(kk) Prescribing a schedule II-III controlled substance
without a consulting physician or outside of a consultation and
referral plan, in violation of Subsection 58-31b-502(15):

initial offense: $1,000 - $5,000

second offense: $5,000 - $10,000

() Failing to confine practice within the limits of
competency, in violation of Section 58-31b-801:

initial offense: $1,000 - $5,000

second offense: $5,000 - $10,000

(mm) Engaging in any other conduct which constitutes
unprofessional or unlawful conduct, in violation of Subsection
58-1-501(1) or (2):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(nn) Engaging in a sexual relationship with a patient
surrogate concurrent with the professional relationship, in
violation of Subsection R156-31b-502(1)(e):

initial offense: $1,000 - $5,000

second offense: $5,000 - $10,000

(00) Failing to destroy a license that has expired due to the
issuance and receipt of an increased scope of practice license, in
violation of Subsection R156-31b-502(1)(a):

initial offense: $500 - $4,000

second offense: $4,000 - $8,000

(pp) Knowingly accepting or retaining a license that has
been issued pursuant to a mistake or on the basis of erroneous
information, in violation of Subsection R156-31b-502(1)(b):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(qq) Engaging in practice in a disruptive manner, in
violation of Subsection R156-31b-502(1)(f):

initial offense: $500 - $5,000

second offense: $5,000 - $10,000

(rr) Violating the term of an order governing a license, in
violation of Subsection 58-1-501(2)(0):

initial offense: $250 - $4,000

second offense: $4,000 - $8,000

(2) Subsequent offenses. Sanctions for an offense
subsequent to the second offense, shall be $10,000 or $2,000
per day.

R156-31b-502. Unprofessional Conduct.

(1) "Unprofessional conduct" includes:

(a) failing to destroy a license that has expired due to the
issuance and receipt of an increased scope of practice license;

(b) knowingly accepting or retaining a license that has
been issued pursuant to a mistake or on the basis of erroneous
information;

(c) as to an RN or LPN, issuing a prescription for a
prescription drug to a patient except in accordance with the
provisions of Section 58-17b-620, or as may be otherwise
legally permissible;

(d) failing as the nurse accountable for directing nursing
practice of an agency to verify any of the following:

(i) that standards of nursing practice are established and
carried out;

(i) that safe and effective nursing care is provided to
patients;

(iii)  that guidelines exist for the organizational
management and management of human resources needed for
safe and effective nursing care to be provided to patients; or

(iv) that the nurses employed by the agency have the
knowledge, skills, ability and current competence to carry out
the requirements of their jobs;

(e) engaging in sexual contact with a patient surrogate
concurrent with the nurse/patient relationship unless the nurse
affirmatively shows by clear and convincing evidence that the
contact:

(i) did not result in any form of abuse or exploitation of
the surrogate or patient; and

(i1) did not adversely alter or affect in any way:

(A) the nurse's professional judgment in treating the
patient;

(B) the nature of the nurse's relationship with the
surrogate; or

(C) the nature of the nurse's relationship with the patient;

(f) engaging in disruptive behavior in the practice of
nursing;

(g) prescribing to oneself any controlled substance drug,
in violation of Subsection R156-37-501(1)(a); and

(h) violating any federal or state law relating to controlled
substances, including self-administering any controlled
substance which is not lawfully prescribed by another licensed
practitioner having authority to prescribe the drug, in violation
of Section R156-37-502.

(2) In accordance with a prescribing practitioner's order
and an [HP, a registered nurse who, in reliance on a school's
policies or the delegation rule as provided in Sections R156-
31b-701 and R156-31b-701a, delegates or trains an unlicensed
assistive person to administer medications under Sections S3A-
11-601, R156-31b-701 and R156-31b-701a, shall not be
considered to have engaged in unprofessional conduct for
inappropriate delegation.

R156-31b-602. Requirements for Limited-time Approval of
Non-accredited Nursing Education Programs.

(1)(a) Pursuant to Subsection 58-31b-601(2), a nursing
education program may, prior to obtaining an accreditation
described in Subsection 58-31b-601(1), qualify for a limited
time as an approved education program if the program provider
demonstrates to the satisfaction of the Board that the program:

(i) has established a timeline which allows for the initial
accreditation visit to occur before the first students graduate;

(ii) understands the accreditation standards of its selected
accrediting body as demonstrated in a written report which
includes plans and processes consistent with the accrediting
body for:

(A) curricular organization and delivery method;

(B) student learning outcomes;

(C) student support;

(D) program administration and organization;

(E) learning environment and facilities;

(F) clinical learning and placements; and

(G) faculty and nurse administrator qualifications;

(iii) clearly informs students and potential students about
its accreditation status and the potential implications for future
practice; and

(b) Ifthe program provider is seeking accreditation from
an accrediting body for nursing education as defined in
Subsection R156-31b-102(1 ), the limited-time approval shall
expire after 12 months unless Subsection (2) applies.

(c) If the program provider is seeking accreditation from
the COA, the limited-time approval shall expire at the end of the
COA initial review process unless this Subsection (2) applies.

(2)(a) A program that is granted limited-time approval
pursuant to this Subsection (1) shall retain that approval if,
during the applicable time period outlined in Subsection (1) it
achieves candidate, applicant, or initial status with an
accrediting body for nursing education that is approved by the
United States Department of Education.

(b) A program that meets the qualifications described in
this Subsection (2)(a) shall retain its limited-time approval until
such time as the accrediting body makes a final determination
on the program's application for accreditation.

(c) A program shall achieve full accreditation within five
years of receiving candidate, applicant, or review status with the
approved accrediting body.
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(3) The provider of a program that receives limited-time
approval pursuant to this Subsection (1) and (2) shall, pursuant
to this Subsection (4), disclose to each student who enrolls:

(a) that program accreditation is pending;

(b) that any education completed prior to the accrediting
body's final determination will satisfy, at least in part, state
requirements for prelicensing education; and

(c) that, if the program fails to achieve accreditation, any
student who has not yet graduated will be unable to complete a
nurse prelicensing education program through the provider.

(4) The disclosure required by this Subsection (3) shall:

(a) be signed by each student who enrolls with the
provider; and

(b) at a minimum, state the following: "The nursing
program in which you are enrolling has not yet been accredited.
The program is being reviewed by the (accrediting body). Any
education you complete prior to a final determination by the
(accrediting body) will satisfy associated state requirements for
licensure. However, if the (accrediting body) ultimately
determines that the program does not qualify for accreditation,
you will need to transfer into a different program in order to
complete your nurse prelicensing education. There is no
guarantee that another institution will accept you as a transfer
student. If you are accepted, there is no guarantee that the
institution you attend will accept the education you have
completed at (name of institution providing disclosure) for
credit toward graduation."”

(5) Ifan accredited program receives notice or determines
that its accreditation status is in jeopardy, the institution offering
the program shall:

(a) immediately notify the Board of its accreditation status;

(b) immediately and verifiably notify all enrolled students
in writing of the program's accreditation status, including:

(i) the estimated date on which the accrediting body will
make its final determination as to the program's accreditation;
and

(ii) the potential impact of a program's accreditation status
on the graduate's ability to secure licensure and employment or
transfer academic credits to another institution in the future; and

(c) attempt negotiations with other academic institutions
to establish a transfer articulation agreement.

(6) Ifaprogram fails to achieve accreditation or loses its
accreditation, the institution offering the program shall:

(a) submit a written report to the Board within ten days of
receiving formal notification from the accrediting body;

(b) meet with the Board as soon as practicable after
receiving formal notification from the accrediting body to
discuss programmatic options including:

(i) an appeal of the accrediting body's action;

(ii) a one-time reapplication with an approved accrediting
body for applicant or candidate status with an onsite evaluation
by the accrediting body to be completed within three years of
the date the accreditation was lost;

(iii) a one-time reapplication for limited-time program
approval pursuant to Subsections R156-31b-602(1) through (4);
or

(iv) written plans to close the program and cease
operations.

(7) A program that has exhausted all limited-time approval
options shall submit written plans to cease enrollment and close
the program.

R156-31b-603. Education Providers -- Requirements for
Ongoing Communication with the Board.

An education program that has achieved limited-time
approval of its program(s) shall provide to the Board:

(1) a Board-approved annual report by December 31 of
each calendar year; and

(2) copies of any correspondence between the program

provider and the accrediting body within 30 days of receipt or
submission of the correspondence.

R156-31b-609. Standards for Out-of-State Programs
Providing Clinical Experiences in Utah.

A nursing education program provider located in another
state that desires to place nursing students in Utah agencies or
institutions for clinical or practica experiences shall, prior to
placing a student, demonstrate to the satisfaction of the Division
and Board that the program:

(1) is approved by the home state Board of Nursing;

(2) is accredited by an accrediting body for nursing
education that is approved by the United States Department of
Education;

(3) has faculty who:

(a) are employed by the nursing education program;

(b) meet the requirements to be a faculty member as
established by the accrediting body and the home state's Board
of Nursing;

(c) are licensed in good standing in Utah or a Compact
state if supervising face-to-face clinical or practica experiences;
and

(d) are affiliated with an institution of higher education;
and

(4) has a plan for selection and supervision of:

(a) faculty or preceptor; and

(b) the clinical activity, including:

(i) the selection of an appropriate clinical location, and

(ii) ensuring that each preceptor is licensed in good
standing in Utah or a Compact state;

(5) maintains its accreditation with an accrediting body for
nursing education that is approved by the United States
Department of Education; and

(a) reports any changes in its accreditation status to the
Utah Board of Nursing in a timely manner;

(6) submits an annual report to the Utah Board of Nursing
by August 1 of each year; and

(a) includes in the annual report:

(i) an overview of the number of students placed in Utah
facilities;

(ii) an attestation that all face-to-face clinical faculty and
preceptors used by the program are licensed in good standing in
Utah or a Compact state; and

(iii) a verification that it is currently accredited, in good
standing, with its accrediting body.

R156-31b-701. Delegation of Nursing Tasks in a Non-school
Setting.

In accordance with Subsection 58-31b-102(14)(g), the
delegation of nursing tasks is further defined, clarified, or
established as follows:

(1)(a) The delegator retains accountability for the
appropriate delegation of tasks and for the nursing care of the
patient.

(b) The delegator may not delegate to unlicensed assistive
personnel, including a physician's medical assistant, any task
requiring the specialized knowledge, judgment, or skill of a
licensed nurse.

(c) Before determining which, if any, nursing tasks may be
delegated, the delegator shall make a focused nursing
assessment of the circumstances.

(d) A delegator may not delegate a task that is:

(i) outside the area of the delegator's responsibility;

(ii) outside the delegator's personal knowledge, skills, or
ability; or

(iii) beyond the ability or competence of the delegatee to
perform:

(A) as personally known by the delegator; and

(B) as evaluated according to generally accepted nursing
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practice standards of health, safety, and reasonable prudence.

(e) In delegating a nursing task, the delegator shall:

(i) provide instruction and direction necessary to allow the
delegatee to safely perform the specific task;

(ii)  provide ongoing appropriate supervision and
evaluation of the delegatee who is performing the task;

(iii) explain the delegation to ensure that the delegatee
understands which patient is to be treated, and according to what
time frame;

(iv) instruct the delegatee how to intervene in any
foreseeable risks that may be associated with the delegated task;

(v) ifthe delegated task is to be performed more than once,
establish a system for ongoing monitoring of the delegatee; and

(vi)(A) evaluate the following factors to determine the
degree of supervision required to ensure safe care:

() the stability and condition of the patient;

(I) the training, capability, and willingness of the
delegatee to perform the delegated task;

(IIT) the nature of the task being delegated, including the
complexity, irreversibility, predictability of outcome, and
potential for harm inherent in the task;

(IV) the proximity and availability to the delegatee of the
delegator or other qualified nurse during the time(s) when the
task will be performed; and

(V) any immediate risk to the patient if the task is not
carried out; and

(B) ensure that the delegator or another qualified nurse is
readily available either in person or by telecommunication to:

(I) evaluate the patient's health status;

(II) evaluate the performance of the delegated task;

(II) determine whether goals are being met; and

(IV)  determine the appropriateness of continuing
delegation of the task.

(2) Nursing tasks that may be delegated shall meet the
following criteria as applied to each specific patient situation:

(a) be considered routine care for the specific patient;

(b) pose little potential hazard for the patient;

(c) be generally expected to produce a predictable outcome
for the patient;

(d) be administered according to a previously developed
plan of care; and

(e) be limited to those tasks that do not inherently involve
nursing judgment that cannot be separated from the procedure.

(3) Ifthe nurse, upon review of the patient's condition, the
complexity of the task, the ability of the proposed delegatee, and
other criteria established in this Subsection, determines that the
proposed delegatee cannot safely provide the requisite care, the
nurse shall not delegate the task to such proposed delegatee.

(4) A delegatee may not:

(a) further delegate to another person any task delegated to
the individual by the delegator; or

(b) expand the scope of the delegated task without the
express permission of the delegator.

(5) Tasks that, according to the internal policies or
practices of a medical facility, are required or allowed to be
performed by an unlicensed person shall not be deemed to have
been delegated by a licensee.

R156-31b-701a. Delegation of Tasks in a School Setting.

In addition to the delegation rule found in Section R156-
31b-701, the delegation of tasks in a school setting is further
defined, clarified, or established as follows:

(1) Before a registered nurse may delegate a task that is
required to be performed within a school setting, the registered
nurse shall:

(a) develop, in conjunction with the applicable student,
parent(s) or parent surrogate(s), educator(s), and healthcare
provider(s) an IHP; and

(b) ensure that the IHP is available to school personnel.

(2) Any task being delegated by a registered nurse shall be
identified within the patient's current IHP.

(3)(a) A registered nurse shall personally train any
unlicensed person who will be delegated the task of
administering routine medication(s), as defined in Subsection
58-31b-102(17), to a student.

(b) The training required under this Subsection (3)(a) shall
be performed at least annually.

(c) A registered nurse may not delegate to an unlicensed
person the administration of any medication:

(1) with known, frequent side effects that can be life
threatening;

(i) that requires the student's vital signs or oxygen
saturation to be monitored before, during or after administration
of the drug;

(iii) that is being administered as a first dose:

(A) of a new medication; or

(B) after a dosage change; or

(iv) that requires nursing assessment or judgment prior to
or immediately after administration.

(d) In addition to delegating other tasks pursuant to this
rule, a registered nurse may delegate to an unlicensed person
who has been properly trained regarding a diabetic student's
IHP:

(i) the administration of a scheduled dose of insulin; and

(i) the administration of glucagon in an emergency
situation, as prescribed by the practitioner's order or specified in
the THP.

R156-31b-703a. Standards of Professional Accountability.

The following standards apply equally to the LPN, RN, and
APRN licenses. In demonstrating professional accountability,
a licensee shall:

(1) practice within the legal boundaries that apply to
nursing;

(2) comply with all applicable statutes and rules;

(3) demonstrate honesty and integrity in nursing practice;

(4) base nursing decisions on nursing knowledge and
skills, and the needs of patients;

(5) seek clarification of orders when needed;

(6) obtain orientation/training competency when
encountering new equipment and technology or unfamiliar care
situations;

(7) demonstrate attentiveness in delivering nursing care;

(8) implement patient care, including medication
administration, properly and in a timely manner;

(9) document all care provided;

(10) communicate to other health team members relevant
and timely patient information, including:

(a) patient status and progress;

(b) patient response or lack of response to therapies;

(c) significant changes in patient condition; and

(d) patient needs;

(11) take preventive measures to protect patient, others,
and self;

(12) respect patients' rights, concerns, decisions, and
dignity;

(13) promote a safe patient environment;

(14) maintain appropriate professional boundaries;

(15) contribute to the implementation of an integrated
health care plan;

(16) respect patient property and the property of others;

(17) protect confidential information unless obligated by
law to disclose the information;

(18) accept responsibility for individual nursing actions,
competence, decisions, and behavior in the course of nursing
practice; and

(19) maintain continued competence through ongoing
learning and application of knowledge in each patient's interest.
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R156-31b-703b. Scope of Nursing Practice Implementation.

(1) LPN. An LPN shall be expected to:

(a) conduct a focused nursing assessment;

(b) plan for and implement nursing care within limits of
competency;

(c) conduct patient surveillance and monitoring;

(d) assist in identifying patient needs;

(e) assist in evaluating nursing care;

(f) participate in nursing management by:

(i) assigning appropriate nursing activities to other LPNss;

(i) delegating care for stable patients to unlicensed
assistive personnel in accordance with these rules and applicable
statutes;

(iii) observing nursing measures and providing feedback
to nursing managers; and

(iv) observing and communicating outcomes of delegated
and assigned tasks; and

(g) serve as faculty in area(s) of competence.

(2) RN. An RN shall be expected to:

(a) interpret patient data, whether obtained through a
focused nursing assessment or otherwise, to:

(i) complete a comprehensive nursing assessment; and

(ii) determine whether, and according to what timeframe,
another medical professional, a patient's family member, or any
other person should be apprised of a patient's nursing needs;

(b) detect faulty or missing patient information;

(c) apply nursing knowledge effectively in the synthesis of
the biological, psychological, spiritual, and social aspects of the
patient's condition;

(d) utilize broad and complete analyses to plan strategies
of nursing care and nursing interventions that are integrated
within each patient's overall health care plan or IHP;

(e) demonstrate appropriate decision making, critical
thinking, and clinical judgment to make independent nursing
decisions and to identify health care needs;

(f) correctly identify changes in each patient's health
status;

(g) comprehend clinical implications of patient signs,
symptoms, and changes as part of ongoing or emergent
situations;

(h) critically evaluate the impact of nursing care, the
patient's response to therapy, and the need for alternative
interventions;

(i) intervene on behalf of a patient when problems are
identified so as to revise a care plan as needed,

(j) appropriately advocate for patients by:

(i) respecting patients' rights, concerns, decisions, and
dignity;

(i) identifying patient needs;

(iii) attending to patient concerns or requests; and

(iv) promoting a safe and therapeutic environment by:

(A) providing appropriate monitoring and surveillance of
the care environment;

(B) identifying unsafe care situations; and

(C) correcting problems or referring problems to
appropriate management level when needed;

communicate with other health team members
regarding patient choices, concerns, and special needs,
including:

(i) patient status and progress;

(ii) patient response or lack of response to therapies; and

(iii) significant changes in patient condition;

(1) demonstrate the ability to responsibly organize,
manage, and supervise the practice of nursing by:

(i) delegating tasks in accordance with these rules and
applicable statutes; and

(i) matching patient needs with personnel qualifications,
available resources, and appropriate supervision;

(m) teach and counsel patient families regarding an

applicable health care regimen, including general information
about health and medical conditions, specific procedures,
wellness, and prevention;

(n) if acting as a chief administrative nurse:

(i) ensure that organizational policies, procedures, and
standards of nursing practice are developed, kept current, and
implemented to promote safe and effective nursing care;

(ii))(A) assess the knowledge, skills, and abilities of
nursing staff and assistive personnel; and

(B) ensure all personnel are assigned to nursing positions
appropriate to their determined competence and
licensure/certification/registration level; and

(iii) ensure that thorough and accurate documentation of
personnel records, staff development, quality assurance, and
other aspects of the nursing organization are maintained;

(o) if employed by a department of health:

(i) implement standing orders and protocols; and

(i) complete and provide to a patient prescriptions that
have been prepared and signed by a physician in accordance
with the provisions of Section 58-17b-620;

(p) serve as faculty in area(s) of competence; and

(q) perform any task within the scope of practice of an
LPN.

(3) APRN.

(a) An APRN who chooses to change or expand from a
primary focus of practice shall, at the request of the Division,
document competency within that expanded practice based on
education, experience, and certification. The burden to
demonstrate competency rests upon the licensee.

(b) An individual licensed as an APRN may practice
within the scope of practice of an RN and an LPN.

(¢) An individual licensed in good standing in Utah as an
APRN and residing in this state may practice as an RN in any
Compact state.

R156-31b-801. Medication Aide Certified -- Formulary and
Protocols.

In accordance with Subsection 58-31b-102(12)(b)(i), the
formulary and protocols for an MAC to administer routine
medications are as follows.

(1) Under the supervision of a licensed nurse, an MAC
may:

(a) administer over-the-counter medication;

(b) administer prescription medications:

(1) if expressly instructed to do so by the supervising
nurse; and

(ii) via approved routes as listed in Subsection 58-31b-
102(17)(b);

(c) turn oxygen on and off at a predetermined, established
flow rate;

(d) destroy medications per facility policy;

(e) assist a patient with self administration; and

(f) account for controlled substances with another MAC or
nurse physically present.

(2) An MAC may not administer medication via the
following routes:

(a) central lines;

(b) colostomy;

(c) intramuscular;

(d) subcutaneous;

(e) intrathecal;

(f) intravenous;

(g) nasogastric;

(h) nonmetered inhaler;

(i) intradermal,

(j) urethral;

(k) epidural;

(1) endotracheal; or

(m) gastronomy or jejunostomy tubes.
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(3) An MAC may not administer the following kinds of
medications:

(a) barium and other diagnostic contrast;

(b) chemotherapeutic agents except oral maintenance
chemotherapy;

(c) medication pumps including client controlled
analgesia; and

(d) nitroglycerin paste.

(4) An MAC may not:

(a) administer any medication that requires nursing
assessment or judgment prior to administration, through
ongoing evaluation, or during follow-up;

(b) receive written or verbal patient orders from a licensed
practitioner;

(c) transcribe orders from the medical record;

(d) conduct patient or resident assessments or evaluations;

(e) engage in patient or resident teaching activities
regarding medications unless expressly instructed to do so by
the supervising nurse;

(f) calculate drug doses, or administer any medication that
requires a medication calculation to determine the appropriate
dose;

(g) administer the first dose of a new medication or a
dosage change, unless expressly instructed to do so by the
supervising nurse; or

(h) account for controlled substances, unless assisted by
another MAC or a nurse who is physically present.

(5) In accordance with Section R156-31b-701, a nurse
may refuse to delegate to an MAC the administration of
medications to a specific patient or in a specific situation.

(6)(a) A nurse practicing in a facility that is required to
provide nursing services 24 hours per day shall not supervise
more than two MAC:s per shift.

(b) A nurse providing nursing services in a facility that is
not required to provide nursing services 24 hours per day may
supervise as many as four MACs per shift.

R156-31b-802. Medication Aide Certified -- Approval of
Training Programs.

In accordance with Subsection 58-31b-601(3), the
minimum standards for an MAC training program to be
approved by the Division in collaboration with the Board and
the process to obtain approval are established as follows.

(1) All training programs shall be approved by the
Division in collaboration with the Board and shall obtain
approval prior to the program being implemented.

(2) Training programs may be offered by an educational
institution, a health care facility, or a health care association.

(3) The program shall consist of at least:

(a) 60 clock hours of didactic (classroom) training that is
consistent with the model curriculum set forth in Section R156-
31b-803; and

(b) 40 hours of practical training within a long-term care
facility.

(4) The classroom instructor shall:

(a)(i) have a current, active, LPN, RN, or APRN license in
good standing or a multistate privilege to practice nursing in
Utah; and

(i) have at least one year of clinical experience; or

(b)(i) bean approved certified nurse aide (CNA) instructor
who has completed a "Train the Trainer" program recognized by
the Utah Nursing Assistant Registry; and

(ii) have at least one year of clinical experience.

(5)(a) The on-site practical training experience instructor
shall meet the following criteria:

(1)(A) have a current, active, LPN, RN or APRN license in
good standing or a multistate privilege to practice nursing in
Utah; and

(B) have at least one year of clinical experience; or

(i1)(A) be an approved certified nurse aide (CNA)
instructor who has completed a "Train the Trainer" program
recognized by the Utah Nursing Assistant Registry; and

(B) have at least one year of clinical experience.

(b) The practical training instructor-to-student ratio shall
be no greater than:

(i) 1:2 ifthe instructor is working with individual students
to administer medications; or

(i) 1:6 if the instructor is supervising students who are
working one-on-one with medication nurses to administer
medications in clinical facilities.

(c) The on-site practical training experience instructor
shall be on site and available at all times if the student is not
being directly supervised by a licensed nurse during the
practical training experience.

(6) An entity seeking approval to provide an MAC training
program shall:

(a) submit to the Division a complete application form
prescribed by the Division;

(b) provide evidence of adequate and appropriate trainers
and resources to provide the training program, including a well-
stocked clinical skills lab or the equivalent;

(c) submit to the Division a copy of the proposed training
curriculum and an attestation that the proposed curriculum is
consistent with the model curriculum referenced in Section
R156-31b-803;

(d) document minimal admission requirements, which
shall include:

(i) an earned high school diploma, successful passage of
the general educational development (GED) test, or equivalent
education as approved by the Board,

(i) current certification as a nursing aide, in good
standing, from the Utah Nursing Assistant Registry;

(i) at least 2,000 hours of experience completed:

(A) as a certified nurse aide working in a long-term care
setting; and

(B) within the two-year period preceding the date of
application to the training program: and

(iv)  current cardiopulmonary resuscitation (CPR)
certification.

R156-31b-803.
Curriculum.

A school that offers a medication aide certification program
shall follow the "Medication Assistant-Certified (MA-C) Model
Curriculum" adopted by the National Council of State Boards
of Nursing's Delegate Assembly on August 9, 2007, which is
hereby adopted and incorporated by reference.

Medication Aide Certified -- Model

KEY: licensing, nurses
December 8, 2015
Notice of Continuation March 18, 2013

58-31b-101
58-1-106(1)(a)
58-1-202(1)(a)
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R156. Commerce, Occupational and Professional Licensing.
R156-40. Recreational Therapy Practice Act Rule.
R156-40-101. Title.

This rule is known as the "Recreational Therapy Practice
Act Rule".

R156-40-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 40,
as used in Title 58, Chapters 1 and 40 or this rule:

(1) "Approved graduate degree", as used in Subsection 58-
40-302(2)(a), means an earned graduate (Masters, Ed.D., or
Ph.D.) degree in recreational therapy or a graduate degree with
an approved emphasis in recreational therapy, which includes:

(a) a minimum of nine semester hours or 12 quarter hours
of upper division or graduate level course work in therapeutic
recreation and/or recreational therapy;

(b) aminimum of 18 semester hours or 24 quarter hours of
supportive coursework as outlined by the January 2014 NCTRC
Certification Standards, Part I, which are incorporated by
reference; and

(c) an approved practicum that:

(i) includes field placement experience in recreational
therapy services that:

(A) uses the therapeutic recreation process as defined in
the January 2011 NCTRC National Job Analysis, which is
incorporated by reference; and

(B) is under the supervision of an onsite field placement
supervisor who:

(D) is licensed in Utah as a TRS or MTRS; and

(IT) is nationally certified by NCTRC as a CTRS; and

(i) if the practicum is conducted outside Utah, is verified
on an official university transcript.

(2) "Approved emphasis, option, or concentration in
therapeutic recreation or recreational therapy", as used in
Subsection 58-40-302(3)(a)(ii), means an emphasis, option or
concentration posted on the transcript that meets the January
2014 NCTRC Certification Standards, Part I, which are
incorporated by reference, including:

(a) a minimum of 18 semester or 24 quarter hours of
therapeutic recreation and general recreation content coursework
with no less than a minimum of 12 semester or 16 quarter hours
in therapeutic recreation, consisting of a minimum of four three-
credit hour courses;

(b) a total of 18 semester or 24 quarter hours of support
coursework with a minimum of:

(i) three semester hours or three quarter hours coursework
in the content area of anatomy and physiology;

(ii) three semester hours or three quarter hours coursework
in the content area of abnormal psychology; and

(iii)  three semester hours or three quarter hours
coursework in the content area of human growth and
development across the lifespan. The remaining semester hours
or quarter hours of coursework must be fulfilled in the content
area of "human service" as defined by the NCTRC; and

(c) field placement experience in therapeutic recreation
services that:

(i) uses the therapeutic recreation process as defined in the
January 2011 NCTRC National Job Analysis, which is
incorporated by reference;

(i) is under the supervision of an academic supervisor and
an onsite field placement supervisor, each of whom:

(A) is state licensed as a TRS or MTRS;

(B) is nationally certified by NCTRC as a CTRS; and

(C) meets the standards for field placement supervision;
and

(iii) ifthe practicum is conducted outside Utah, is verified
on an official university transcript.

(3) "Consultation", as used in Subsection 58-40-
601(3)(a)(ii), is defined in Subsection R156-40-302f.

(4) "CTRS" means a person certified as a Certified
Therapeutic Recreation Specialist by the NCTRC.

(5) "Full-time, on-site", as used in Subsections 58-40-
601(3)(a) and (b), means an individual who is employed on the
premises with the hiring agency for a minimum of 30 hours per
week.

(6) "Maintain the ongoing documentation", as used in
Subsection 58-40-601(3)(b), means:

(a) documenting the ongoing treatment or intervention
provided to clients according to the treatment plan; and

(b) providing review of patient status according to federal,
state, and agency regulations.

(7) "MTRS" means a person licensed as a master
therapeutic recreation specialist.

(8) "NCTRC" means the National Council for Therapeutic
Recreation Certification.

(9) "Supervision", as used in Section 58-40-601, means
that a person who is employed full-time and on-site as a TRS or
MTRS by arecreational therapy services provider is responsible
to ensure that the supervised TRT implements the treatment plan
as established by the supervisor.

(10) "Supervision of a temporary TRS", as used in
Subsection R156-40-3021(1)(d), means that the TRS or MTRS
supervisor:

(a) isresponsible for the recreational therapy interventions
performed by the temporary TRS; and

(b) will be required to review and approve the treatment
plans as well as any modifications to the treatment plans as
evidenced by the signature of the TRS or MTRS in the treatment
plan.

(11) "TRS" means a person licensed as a therapeutic
recreation specialist.

(12) "TRT" means a person licensed as a therapeutic
recreation technician.

(13) "Written plan of operation", as used in Subsection 58-
40-102(6)(b)(viii), means a comprehensive management plan
that outlines recreational therapy services that, at a minimum,
includes:

(a) vision and mission statement;

(b) policy and procedures;

(c) assessment protocol;

(d) treatment and/or intervention plan;

(e) scope of care; and

(f) personnel management.

(14) "Unprofessional conduct" is defined in Title 58,
Chapters 1 and 40.

R156-40-103. Authority - Purpose.

This rule is adopted by the division under the authority of
Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 40.

R156-40-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-40-302a.
Requirements.

In accordance with Section 58-40-302, the educational
requirements for licensure include:

(1) An MTRS applicant shall:

(a) complete an approved graduate degree as defined in
R156-40-102(1);

(b) have a current NCTRC certification as a CTRS or a
current license as a TRS; and

(c) document completion of the education and 4000 hours
of paid experience while nationally certified as a CTRS or
licensed as a TRS.

(2) A TRS applicant shall:

Qualifications for Licensure - Education



UAC (As of January 1, 2016)

Printed: February 20, 2016

Page 64

(a) have a current NCTRC certification as a CTRS; and

(b) document completion of the education and practicum
requirements for licensure as a TRS on an official university
transcript.

(3) ATRT applicant shall:

(a) have an approved educational course in therapeutic
recreation taught by an MTRS, as required by Subsection 58-40-
302(4)(b)(i), which shall consist of 90 hours of structured
education under the instruction and direction of a licensed
MTRS, or if completed out of state, under the direction of a
nationally certified CTRS, which includes:

(i) theories and concepts of recreational therapy;

(ii) the therapeutic recreation process;

(iii) characteristics ofillness and disability and their effects
on leisure;

(iv) medical and psychiatric terminology including
psychiatric, pharmacology, gerontology, and abbreviations;

(v) ethics;

(vi) role and function of other health and human service
professionals, including: agencies, medical specialists and allied
health professionals; and

(vii) health and safety; and

(b) complete a two-hour pre-licensure course, as required
by Subsection 58-40-302(4)(e), which shall meet the
requirements of this Subsection.

(i) The course provider shall be one of the following:

(A) arecognized accredited college or university;

(B) acounty, state, or federal agency; or

(C) a professional association, society or organization
representing a licensed profession.

(ii) The content of the course shall be relevant to
recreational therapy and include one or more of the following
subject areas:

(A) suicide concepts and facts;

(B) suicide risk assessment, crisis intervention, and first
aid;

(C) evidence-based intervention for suicide risk;

(D) continuity of care and follow-up services for suicide
risk; or

(E) therapeutic alliances for intervention in suicide risk.

(iii) Each hour of education shall consist of 50 minutes of
education in the form of classroom lectures and discussion,
workshops, webinars, online self-paced modules, case study
review, or simulations.

(iv) A course provider shall document and verify
attendance and completion.

(v) Anapplicant for licensure is responsible for submitting
evidence of course completion to the Division as a prerequisite
for licensure.

R156-40-302b. Qualifications for Licensure - Experience
Requirements.

In accordance with Section 58-40-302, the experience
requirements for licensure include:

(1) An MTRS is required to complete 4000 hours of paid
experience, as required by Subsection 58-40-302(2)(b), which
means an individual must either work as a TRS in Utah in a paid
position practicing recreational therapy or work outside of Utah
as a CTRS in a paid position practicing recreational therapy.

(2) ATRS isrequired to complete an approved practicum,
as required by Subsection 58-40-302(3)(b), which means a
practicum verified on the degree transcript.

(3) ATRT is required to complete an approved practicum,
as required by Subsection 58-40-302(4)(c), which means 125
hours of field work experience to be completed over a duration
of not more than nine months under the direction of a licensed
TRS or MTRS supervisor or consultant, that includes:

(a) a minimum of 20 hours of direct face to face
supervision of programming, documentation and treatment

intervention by the TRS or MTRS supervisor or consultant;

(b) training in recreational therapy or therapeutic
recreation process as defined in Subsection 58-40-102(5) and
(6);

(c) interdisciplinary contact;

(d) administration contact; and

(e) community relations.

R156-40-302c. Qualifications for Licensure - Examination
Requirements.

In accordance with Subsections 58-40-302(2)(c), (3)(c) and
(4)(d), applicants for licensure shall pass the following
examinations:

(1) Applicants for licensure as a TRS or MTRS shall pass
the NCTRC certification examination as evidenced by a current
NCTRC certification as an CTRS.

(2) Applicants for licensure as a TRT shall pass the
Therapeutic Recreation Technician Theory Examination with a
minimum score of 70%.

(3) Applicants for licensure as a TRT who fail the
Therapeutic Recreation Technician Theory Examination three
consecutive times must repeat the educational coursework.

R156-40-302d. Time Limitation for TRT applicants.

(1) In accordance with Subsection 58-40-302(4) and
Sections R156-40-302a, R156-40-302b and R156-40-302c, a
TRT applicant shall pass the examinations and apply for
licensure after completion of the 125 practicum hours required
under Subsection R156-40-302b(3) and must do so within the
same nine month period referred to in that Subsection.

(2) ATRT applicant who does not complete the education,
practicum and examinations within nine months is not eligible
to be employed as a TRT in a therapeutic recreation department.

(3) A TRT student who does not seek licensure within two
years after completion of the education course shall retake the
education, practicum and pass the examination prior to applying
for licensure.

R156-40-302e. Qualifications for Supervision.

"Supervision of a therapeutic recreation technician”, as
used in Subsection 58-40-601(3)(a)(i), means that the TRS or
MTRS supervisor is employed full-time and onsite in the same
hospital, clinic, or facility as the person being supervised and is
responsible for:

(1) providing "general supervision" as defined by
Subsection R156-1-102(4)(c);

(2) ensuring that recreation therapy services are provided
according to the Recreational Therapy Practice Act, standards
of the profession, administrative and governing regulations;

(3) providing training, clinical guidance and evaluation;
and

(4) demonstrating, as evidenced by the signature of the
TRS or MTRS in the patient chart, review and evaluation of
ongoing documentation.

R156-40-302f. Qualifications for Consultation.

"Consultation of a therapeutic recreation technician", as
used in Subsection 58-40-601(3)(a)(ii) means that the MTRS
consultant, contracted by the agency is responsible for:

(1) providing "general supervision" as defined in
Subsection R156-1-102(4)(c);

(2) performing the assessment as described in Subsection
58-40-102(2)(a)(ii);

(3) prescribing, creating or modifying the treatment or
intervention plans to be performed by the TRT as determined by
the assessment;

(4) observing, evaluating and documenting that the
recreation therapy services are being conducted according to
administrative and governing regulations;
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(5) observing, evaluating and documenting adherence to
the standards of practice of the recreational therapy profession;
and

(6) demonstrating adherence, as evidenced by the signature
of the MTRS in the patient chart, reviews and evaluation of
ongoing regulatory documentation.

R156-40-302g. Qualifications for Temporary License as a
TRS - Supervision Required.

(1) In accordance with Section 58-1-303, an applicant for
temporary licensure as a TRS shall:

(a) submitan application for temporary license in the form
prescribed by the division which includes a verification that the
applicant has registered and been approved to take the next
available NCTRC examination;

(b) pay a fee determined by the department under Section
63J-1-504;

(c) meet all the requirements for licensure, except passing
the NCTRC examination; and

(d) practice recreational therapy under the supervision of
a Utah licensed TRS or MTRS as defined in Subsection R156-
40-102(8).

(2) The temporary license shall be issued for a period not
to exceed 120 days to allow the applicant to pass the NCTRC
examination.

(3) The temporary license will not be renewed or extended
for any purpose.

R156-40-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewal cycle applicable to
licenses under Title 58, Chapter 40 is established by rule in
Section R156-1-308a(1).

(2) Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-40-304. Continuing Education.

In accordance with Section 58-40-304, qualified continuing
education requirements are established as follows:

(1) Alllicensed MTRS, TRS, and TRT's shall complete 20
hours of qualified continuing education including two hours of
suicide prevention training that meets the requirements of this
section.

(2) Qualified continuing education hours for licensees who
have not been licensed for the entire two-year period will be
prorated from the date of licensure.

(3) Continuing education under this section shall:

(a) be relevant to the licensee's professional practice;

(b) Dbe prepared and presented by individuals who are
qualified by education, training and experience to provide
recreational therapy continuing education; and

(c) have a method of verification of attendance and
completion.

(4) The suicide prevention training shall include one or
more of the following subject areas:

(a) suicide concepts and facts;

(b) suicide risk assessment, crisis intervention, and first
aid;

(c) evidence-based intervention for suicide risk;

(d) continuity of care and follow-up services for suicide
risk; or

(e) therapeutic alliances for intervention in suicide risk.

(5) Credit for continuing education shall be recognized in
accordance with the following:

(a) unlimited hours shall be recognized for continuing
education completed in blocks of time of not less than 50
minutes in formally established classroom courses, seminars,
lectures, conferences or training sessions which meet the criteria
listed in Subsection (3) above, and which are approved by,

conducted by, or under the sponsorship of:

(i) the Division of Occupational and Professional
Licensing;

(ii) recognized universities and colleges; or

(iii) professional associations, societies and organizations
representing a licensed profession whose program objectives
relate to the practice of recreational therapy;

(b) a maximum of ten hours per two-year period may be
recognized for teaching continuing education courses relevant
to recreational therapy;

(c) a maximum of 12 hours per two-year period may be
recognized for continuing education that is provided via the
internet and/or webinar which provides a certificate of
completion;

(d) a maximum of six hours per two-year period may be
recognized for continuing education provided by the Division
of Occupational and Professional Licensing;

(e) a maximum of four hours per two-year period may be
recognized for CPR and first aid certification through a live
course, not online; and

(f) a maximum of six hours per two-year period may be
recognized for publications in an article, journal, newsletter or
other professional publications.

(6) If properly documented that a licensee is subject to
circumstances which prevent that licensee from meeting the
continuing education requirements established under this
section, the licensee may be excused from the requirement for
aperiod of up to three years. However it is the responsibility of
the licensee to document the reasons and justify why the
requirement could not be met.

(7) A licensee shall be responsible for maintaining
competent records of completed qualified continuing education
for a period of six years and if requested, demonstrate the
licensee meets requirements under this section.

R156-40-502. Unprofessional Conduct.

Unprofessional conduct includes:

(1) failing to establish and maintain professional
boundaries with a patient or former patient;

(2) exploiting a current and/or former patient for personal
gain;

(3) failing as a TRS/MTRS to ensure the student TRT
completes the minimum required education and experience prior
to working with patients;

(4) failing as a TRS/MTRS to ensure the student TRT is
competent to provide recreational therapy services when signing
the education and experience verification; and

(5) failing to abide by the provisions of the American
Therapeutic Recreation Association (ATRA) Code of Ethics,
November 2009, which is incorporated by reference.

KEY: licensing, recreational therapy, recreation therapy

December 22, 2015 58-40-101

Notice of Continuation August 15,2011 58-1-106(1)(a)
58-1-202(1)(a)
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R156. Commerce, Occupational and Professional Licensing.
R156-69. Dentist and Dental Hygienist Practice Act Rule.
R156-69-101. Title.

This rule is known as the "Dentist and Dental Hygienist
Practice Act Rule."

R156-69-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 69,
as used in Title 58, Chapters 1 and 69 or this rule:

(1) "ACLS" means Advanced Cardiac Life Support.

(2) "ADA" means the American Dental Association.

(3) "ADA CERP" means American Dental Association
Continuing Education Recognition Program.

(4) "Advertising or otherwise holding oneself out to the
public as a dentist" means representing or promoting oneself as
a dentist through any of the following or similar methods:

(a) business names;

(b) business signs;

(c) door or window lettering;

(d) business cards;

(e) letterhead;

(f) business announcements;

(g) flyers;

(h) mailers;

(i) promotions;

(j) advertisements;

(k) radio or television commercials;

(1) listings in printed or online telephone directories; or

(m) any other type of advertisement or promotional
communication.

(5) "BCLS" means Basic Cardiac Life Support.

(6) "ADHA" means the American Dental Hygienists'
Association.

(7) "CPR" means cardiopulmonary resuscitation.

(8) "CRDTS" means the Central Regional Dental Testing
Service, Inc.

(9) "Competency" means displaying special skill or
knowledge derived from training and experience.

(10) "Conscious sedation" means a minimally depressed
level of consciousness that retains the patient's ability to
independently and continuously maintain an airway and respond
appropriately to physical stimulation and verbal command,
produced by a pharmacologic or non-pharmacologic method, or
a combination thereof.

(11) "DANB" means the Dental Assisting National Board,
Inc.

(12) "Deep sedation" means a controlled state of depressed
consciousness, accompanied by partial loss of protective
reflexes, including inability to respond purposefully to verbal
command, produced by a pharmacologic or non-pharmacologic
method, or combination thereof.

(13) "General anesthesia" means a controlled state of
unconsciousness accompanied by partial or complete loss of
protective reflexes, including inability to independently maintain
an airway and respond purposefully to physical stimulation or
verbal command, produced by a pharmacologic or non-
pharmacologic method or a combination thereof.

(14) "NERB" means Northeast Regional Board of Dental
Examiners, Inc.

(15) "PALS" means Pediatric Advanced Life Support.

(16) "Practice of dentistry" in regard to administering
anesthesia is further defined as follows:

(a) aClass I permit allows for local anesthesia which is the
elimination of sensation, especially pain, in one part of the body
by the topical application or regional injection of a drug;

(b) a Class II permit allows for minimal sedation which is
aminimally depressed level of consciousness induced by nitrous
oxide, or by a pharmacological method, or by both, that retains
the patient's ability to independently and consciously maintain

an airway and respond normally to tactile stimulation and verbal
command. Although cognitive function and coordination may
be modestly impaired, ventilatory and cardiovascular functions
are unaffected;

(c) a Class III permit allows for moderate sedation in
which a drug induced depression of consciousness occurs
during which a patient responds purposefully to verbal
commands, either alone or accompanied by light tactile
stimulation. No interventions are required to maintain a
patient's airway, and spontaneous ventilation is adequate.
Cardiovascular function is usually maintained; and

(d) aClass IV permit allows for deep sedation in which a
drug induced depression of consciousness occurs from which a
patient cannot be easily aroused but respond purposefully
following repeated or painful stimulation. The ability to
independently maintain ventilatory function may be impaired.
A patient may require assistance in maintaining an airway and
spontaneous ventilation may be inadequate. Cardiovascular
function is usually maintained.

(17) "Prominent disclaimer" means a disclaimer as
described in and as required by Subsection R156-69-502(2)(ii)
that:

(a) if in writing, is in the same size of lettering as the
largest lettering otherwise contained in an advertisement,
publication, or other communication in which the disclaimer
appears; or

(b) if not in writing, is in the same volume and speed as
the slowest speed and highest volume otherwise included in a
radio or television commercial or other oral advertisement or
promotion in which the disclaimer appears.

(18) "Specialty area" means an area of dentistry proposed
in a formal application by a sponsoring organization to the
Council on Dental Education and Licensure and formally
approved by the ADA as meeting the "Requirements for
Recognition of Dental Specialists". Specialty areas include the
following:

(a) orthodontics;

(b) oral and maxillofacial surgery;

(c) oral and maxillofacial pathology;

(d) pediatric dentistry;

(e) periodontics;

(f) endodontics;

(g) prosthodontics;

(h) dental public health; and

(i) oral and maxillofacial radiology.

(19) "SRTA" means Southern Regional Testing Agency,
Inc.

(20) "Unprofessional conduct," as defined in Title 58
Chapters 1 and 69, is further defined, in accordance with
Subsection 58-1-203(1)(e), in Section R156-69-502.

(21) "UDA" means Utah Dental Association.

(22) "UDHA" means Utah Dental Hygienists' Association.

(23) "WREB" means the Western Regional Examining
Board.

R156-69-103. Authority - Purpose.

This rule is adopted by the Division under the authority of
Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 69.

R156-69-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-69-201. Classifications of Anesthesia and Analgesia
Permits - Dentist.

In accordance with Subsection 58-69-301(4)(a), a dentist
may be issued an anesthesia and analgesia permit in the
following classifications:
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(1) class I permit;

(2) class II permit;

(3) class III permit; and
(4) class IV permit.

R156-69-202. Qualifications for Anesthesia and Analgesia
Permits - Dentist.

In accordance with Subsection 58-69-301(4)(b), the
qualifications for anesthesia and analgesia permits are:

(1) for aclass I permit:

(a) current licensure as a dentist in Utah; and

(b) documentation of current CPR or BCLS certification;

(2) for aclass II permit:

(a) current licensure as a dentist in Utah;

(b) documentation of current BCLS certification;

(c) evidence of successful completion of training in the
administration of nitrous oxide and pharmacological methods of
conscious sedation that:

(1) conforms to the Guidelines for Teaching Pain Control
and Sedation to Dentists and Dental Students, published by the
American Dental Association, October 2007, which is
incorporated by reference; or

(i) is the substantial equivalent of Subsection (2)(c)(i)
provided in a continuing education format offered by an
American Dental Association accredited school; and

(d) certification that the applicant will comply with the
scope of practice as set forth in Subsection R156-69-601(2);

(3) for aclass III permit:

(a) compliance with Subsections (1)(a) and (2) above;

(b) evidence of current Advanced Cardiac Life Support
(ACLS) certification;

(c) evidence of holding a current Utah controlled
substance license in good standing and a current Drug
Enforcement Administration (DEA) Registration in good
standing;

(d) evidence of successful completion of:

(1)(A) a comprehensive predoctoral or post doctoral
training in the administration of conscious sedation that
conforms to the Guidelines for Teaching Pain Control and
Sedation to Dentists and Dental Students, published by the
American Dental Association, October 2007, including a letter
fromthe course director documenting competency in performing
conscious sedation; and

(B) 60 hours of didactic education in sedation and
successful completion of 20 cases; or

(ii) the substantial equivalent of Subsection (3)(d)(i)
provided in a continuing education format offered by an
American Dental Association accredited school; and

(e) certification that the applicant will comply the scope of
practice as set forth in Subsection R156-69-601(3); and

(4) for aclass IV permit:

(a) compliance with Subsections (1), (2), and (3) above;

(b) evidence of current ACLS certification;

(c) evidence of having successfully completed advanced
training in the administration of general anesthesia and deep
sedation consisting of not less than one year in a program which
conforms to the Guidelines for Teaching Pain Control and
Sedation to Dentists and Dental Students, published by the
American Dental Association, October 2007, and a letter from
the course director documenting competency in performing
general anesthesia and deep sedation;

(d) documentation of successful completion of advanced
training in obtaining a health history, performing a physical
examination and diagnosis of a patient consistent with the
administration of general anesthesia or deep sedation; and

(e) certification that the applicant will comply with the
scope of practice as set forth in Subsection R156-69-601(4).

R156-69-203. Classification of Anesthesia and Analgesia

Permits - Dental Hygienist.

In accordance with Subsection 58-69-301(4)(a), a dental
hygienist may be issued an anesthesia and analgesia permit in
the classification of local anesthesia.

R156-69-204. Qualifications for Anesthesia and Analgesia
Permits - Dental Hygienist.

In accordance with Subsection 58-69-301(4)(b), the
qualifications for a local anesthesia permit are the following:

(1) current Utah licensure as a dental hygienist or
documentation of meeting all requirements for licensure as a
dental hygienist;

(2) successful completion of a program of training in the
administration of local anesthetics that:

(i) is accredited by the Commission on Dental
Accreditation of the ADA; or

(i) is the substantial equivalent of Subsection (2)(i)
provided in a continuing education format offered by an
American Dental Association accredited school; and

(3)(a) a passing score on the WREB, NERB, SRTA, or
CRDTS anesthesia examination; or

(b) documentation of having a current, active license to
administer local anesthesia in another state in the United States;
and

(4) documentation of current CPR or BCLS certification.

R156-69-302b. Qualifications for Licensure - Examination
Requirements - Dentist.

In accordance with Subsections 58-69-302(1)(f) and (g),
the examination requirements for licensure as a dentist include
the periodontics section and are established as the following:

(1) the WREB examination with a passing score as
established by the WREB;

(2) the NERB examination with a passing score as
established by the NERB;

(3) the SRTA examination with a passing score as
established by the SRTA; or

(4) the CRDTS examination with a passing score as
established by the CRDTS.

R156-69-302¢c. Qualifications for Licensure - Examination
Requirements - Dental Hygienist.

In accordance with Subsections 58-69-302(3)(f) and (g),
the examination requirements for licensure as a dental hygienist
are established as the following:

(1) the WREB examination with a passing score as
established by the WREB;

(2) the NERB examination with a passing score as
established by the NERB;

(3) the SRTA examination with a passing score as
established by the SRTA; or

(4) the CRDTS examination with a passing score as
established by the CRDTS.

R156-69-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 69, is established by rule in
Section R156-1-308a.

(2) Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-69-304a. Continuing Education - Dentist and Dental
Hygienist.

In accordance with Section 58-69-304, qualified
continuing professional education requirements are established
as the following:

(1) All licensed dentists and dental hygienists shall
complete 30 hours of qualified continuing professional
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education during each two year period of licensure.

(2) Qualified continuing professional education hours for
licensees who have not been licensed for the entire two year
period will be prorated from the date of licensure.

(3) Continuing education under this section shall:

(a) be relevant to the licensee's professional practice;

(b) Dbe prepared and presented by individuals who are
qualified by education, training and experience to provide dental
and dental hygiene continuing education; and

(¢) have a method of verification of attendance and
completion.

(4) Credit for continuing education shall be recognized in
accordance with the following:

(a) unlimited hours shall be recognized for continuing
education completed in blocks of time of not less than 50
minutes in formally established classroom courses, seminars,
lectures, conferences, or training sessions which meet the
criteria listed in Subsection (3) above, and which are approved
by, conducted by or under sponsorship of:

(i) the Division of Occupational and Professional
Licensing;

(ii) recognized universities and colleges;

(iii) professional associations, societies and organizations
representing a licensed profession whose program objectives
relate to the practice of dentistry and dental hygiene; or

(iv) ADA or any subgroup thereof, the ADHA or any
subgroup thereof, an accredited dental, dental hygiene or dental
postgraduate program, a government agency, a recognized
health care professional association or a peer study club;

(b) a maximum of ten hours per two year period may be
recognized for teaching continuing education relevant to
dentistry and dental hygiene;

(c) a maximum of 15 hours per two year period may be
recognized for continuing education that is provided via Internet
or through home study which provides an examination and a
completion certificate;

(d) a maximum of six hours per two year period may be
recognized for continuing education provided by the Division of
Occupational and Professional Licensing; and

(e) qualified continuing professional education may
include up to three hours in practice and office management.

(5) If properly documented that a licensee is engaged in
full time activities or is subjected to circumstances which
prevent that licensee from meeting the continuing education
requirements established under this section, the licensee may be
excused from the requirement for a period of up to three years.
However, it is the responsibility of the licensee to document the
reasons and justify why the requirement could not be met.

(6) Hours for recertification in CPR, BCLS, ACLS and
PALS do not count as continuing education.

(7) A licensee shall be responsible for maintaining
competent records of completed qualified continuing
professional education for a period of four years after close of
the two year period to which the records pertain. It is the
responsibility of the licensee to maintain such information with
respect to qualified continuing professional education to
demonstrate it meets the requirements under this section.

R156-69-502. Unprofessional Conduct.

"Unprofessional Conduct" includes the following:

(1) failing to provide continuous in-operatory observation
by a trained dental patient care staff member for any patient
under nitrous oxide administration;

(2) advertising or otherwise holding oneself out to the
public as a dentist or dental group that practices in a specialty
area unless:

(i) each dentist has successfully completed an advanced
educational program accredited by the ADA's Commission on
Dental Accreditation (or its equivalent if completed prior to

1967) of two or more years in length, as specified by the
Council on Dental Education and Licensure;

(ii)) as specified in Subsection 58-69-502(2)(b), the
advertisement or other method of holding oneself out to the
public as a dentist or dental group includes a prominent
disclaimer that the dentist or dentists performing services are
licensed as general dentists or that the specialty services will be
provided by a general dentist;

(iii) the advertisement or other method of holding oneself
out to the public as a dentist or dental group that practices in a
specialty area includes a prominent disclaimer that the dentist or
dentists performing services is a specialist, but not qualified as
a specialist in the specialty area being advertised; or

(iv) otherwise advertising in a specialty area by
representing that a dentist has attained any education, training
or certification in the specialty area when the dentist has not met
the criteria;

(3) advertising in any form that is misleading, deceptive,
or false; including the display of any credential, education, or
training that is inaccurate, or the making of any unsubstantiated
claim of superiority in training, skill, experience, or any other
quantifiable aspect;

(4) prescribing treatments and medications outside the
scope of dentistry;

(5) prescribing for oneself any Schedule II or III
controlled substance;

(6) engaging in practice as a dentist or dental hygienist
without prominently displaying a copy of the current Utah
license;

(7) failing to personally maintain current CPR or BCLS
certification, or employing patient care staff who fail to maintain
current CPR or BCLS certification;

(8) providing consulting or other dental services under
anonymity;

(9) engaging in unethical or illegal billing practices or
fraud, including:

(a) reporting an incorrect treatment date for the purpose of
obtaining payment;

(b) reporting charges for services not rendered;

(c) incorrectly reporting services rendered for the purpose
of obtaining payment;

(d) generally representing a charge to a third party that is
different from that charged to the patient;

(10) failing to establish and maintain appropriate dental
records;

(11) failing to maintain patient records for a period of
seven years;

(12) failing to provide copies of x-rays, reports or records
to a patient or the patient's designee upon written request and
payment of a nominal fee for copies regardless of the payment
status of the services reflected in the record; and

(13) failing to submit a complete report to the Division
within 30 calendar days concerning an incident, in which any
anesthetic or sedative drug was administered to any patient,
which resulted in, either directly or indirectly, the death or
adverse event resulting in patient admission to a hospital.

R156-69-601. Scope of Practice - Anesthesia and Analgesia
Permits.

In accordance with Subsection 58-69-301(4)(a), the scope
of practice permitted under each classification of anesthesia and
analgesia permit includes the following:

(1) A dentist with a class I permit:

(a) may administer or supervise the administration of any
legal form of non-drug induced conscious sedation or drug
induced conscious sedation except:

(i) the administration of inhalation agents including
nitrous oxide; and

(i) the administration of any drug for sedation by any
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parenteral route; and

(b) shall maintain and ensure that all patient care staff
maintain current CPR certification.

(2) A dentist with a class II permit:

(a) may administer or supervise the administration of
nitrous oxide induced conscious sedation in addition to the
privileges granted to one holding a Class I permit; and

(b) shall ensure that:

(i) every patient under nitrous oxide administration is
under continuous in-operatory observation by a member of the
dental patient care staff;

(i) nitrous oxide and oxygen flow rates and sedation
duration and clearing times are appropriately documented in
patient records;

(iii) reasonable and prudent controls are in place and
followed in regard to nitrous oxide to ensure the health and
safety of patients, dental office personnel, and the general
public;

(iv) the dental facility is equipped with adequate and
appropriate equipment, in good working order, to assess vital
signs; and

(v) equipment used in the administration of nitrous oxide
has a scavenging system and that all gas delivery units have an
oxygen fail-safe system.

(3) A dentist with a class III permit:

(a) may administer or supervise the administration of
parenteral conscious sedation in addition to the privileges
granted one holding a Class I and Class II permit; and

(b) shall ensure that:

(i) the dental facility has adequate and appropriate
monitoring equipment, including pulse oximetry, current
emergency drugs, and equipment capable of delivering oxygen
under positive pressure;

(i1) the patient's heart rate, blood pressure, respirations and
responsiveness are checked at specific intervals during the
anesthesia and recovery period and that these observations are
appropriately recorded in the patient record;

(iii) the dental facility is equipped to treat emergencies
providing immediate access to advanced airway equipment, and
resuscitation medications;

(iv) the above equipment is inspected annually by a
certified technician and is calibrated and in good working order;

(v) inhalation agents' flow rates and sedation duration and
clearing times are appropriately documented in patient records;
and

(vi) aminimum oftwo persons, with one person constantly
monitoring the patient, are present during the administration of
parenteral conscious sedation as follows:

(A) an operating permittee dentist and a BCLS certified
assistant trained and qualified to monitor appropriate and
required physiologic parameters;

(B) an operating dentist and a permittee dentist; or

(C) an operating permittee dentist and another licensed
professional qualified to administer this class of anesthesia.

(4) A dentist with a class IV permit;

(a) may administer or supervise the administration of
general anesthesia or deep sedation in addition to the privileges
granted one holding a class I, IT and III permit; and

(b) shall ensure that:

(i) the dental facility is equipped with precordial
stethoscope for continuous monitoring of cardiac function and
respiratory work, electrocardiographic monitoring and pulse
oximetry, means of monitoring blood pressure, and temperature
monitoring; the preceding or equivalent monitoring of the
patient will be used for all patients during all general anesthesia
or deep sedation procedures; in addition, temperature
monitoring will be used for children;

(i) the dental facility is equipped to treat emergencies
providing immediate access to advanced airway equipment,

resuscitation medications, and defibrillator;

(iii) the above equipment is inspected annually by a
certified technician and is calibrated and in good working order;
and

(iv) three qualified and appropriately trained individuals
are present during the administration of general anesthesia or
deep sedation as follows:

(A) an operating dentist holding a permit under this
classification, an anesthesia assistant trained to observe and
monitor the patient using the equipment required above, and an
individual to assist the operating dentist;

(B) an operating dentist, an assistant to the dentist and a
dentist holding a permit under this classification; or

(C) another licensed professional qualified to administer
this class of anesthesia and an individual to assist the operating
dentist.

(5) Any dentist administering any anesthesia to a patient
which results in, either directly or indirectly, the death or
adverse event resulting in hospitalization of a patient shall
submit a complete report of the incident to the Board within 30
days.

R156-69-602. Practice of Dental Hygiene.

In accordance with Subsection 58-69-102(7)(a)(ix), other
practices of dental hygiene include performing laser bleaching
and laser periodontal debridement.

R156-69-603.
Assistants.

In accordance with Section 58-69-803, the standards
regulating the use of unlicensed individuals as dental assistants
are that an unlicensed individual shall not, under any
circumstance:

(1) render definitive treatment diagnosis;

(2) place, condense, carve, finish or polish restorative
materials, or perform final cementation;

(3) cut hard or soft tissue or extract teeth;

(4) remove stains, deposits, or accretions, except as is
incidental to polishing teeth coronally with a rubber cup;

(5) initially introduce nitrous oxide and oxygen to a
patient for the purpose of establishing and recording a safe
plane of analgesia for the patient, except under the direct
supervision of a licensed dentist;

(6) remove bonded materials from the teeth with a rotary
dental instrument or use any rotary dental instrument within the
oral cavity except to polish teeth coronally with a rubber cup;

(7) take jaw registrations or oral impressions for supplying
artificial teeth as substitutes for natural teeth, except for
diagnostic or opposing models for the fabrication of temporary
or provisional restorations or appliances;

(8) correct or attempt to correct the malposition or
malocclusion of teeth, or make an adjustment that will result in
the movement of teeth upon an appliance which is worn in the
mouth;

(9) perform sub-gingival instrumentation;

(10) render decisions concerning the use of drugs, their
dosage or prescription;

(11) expose radiographs without meeting the following
criteria:

(a) completing a dental assisting course accredited by the
ADA Commission on Dental Accreditation; or

(b) passing one of the following examinations:

(i) the DANB Radiation Health and Safety Examination
(RHS); or

(ii) aradiology exam approved by the Board that meets the
criteria established in Section R156-69-604; or

(12) work without a current CPR or BCLS certification.

Use of Unlicensed Individuals as Dental

R156-69-604. Radiology Course for Unlicensed Individuals
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as Dental Assistants.

In accordance with Section 58-69-803 and Subsection 58-
54-4.3(2), the radiology course in Subsection R156-69-603(11)
shall include radiology theory consisting of:

(1) orientation to radiation technology;

(2) terminology;

(3) radiographic dental anatomy and pathology (cursory);

(4) radiation physics (basic);

(5) radiation protection to patient and operator;

(6) radiation biology including interaction of ionizing
radiation on cells, tissues and matter;

(7) factors influencing biological response to cells and
tissues to ionizing radiation and cumulative effects of x-
radiation;

(8) intraoral and extraoral radiographic techniques;

(9) processing techniques including proper disposal of
chemicals; and

(10) infection control in dental radiology.

KEY: licensing, dentists, dental hygienists

December 22, 2015 58-69-101

Notice of Continuation March 10, 2011 58-1-106(1)(a)
58-1-202(1)(a)
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R162. Commerce, Real Estate.
R162-2f. Real Estate Licensing and Practices Rules.
R162-2-101. Title and Authority.

(1) This chapter is known as the "Real Estate Licensing
and Practices Rules."

(2) The authority to establish rules for real estate licensing
and practices is granted by Section 61-2f-103.

(3) The authority to establish rules governing undivided
fractionalized long-term estates is granted by Section 61-2f-307.

(4) The authority to collect fees is granted by Section 61-
2£-105.

R162-21-102. Definitions.

(1) "Active license" means a license granted to an
applicant who:

(a) qualifies for licensure under Section 61-2f-203 and
these rules;

(b) pays all applicable nonrefundable license fees; and

(c) affiliates with a principal brokerage.

(2) "Advertising" means solicitation through:

(a) newspaper;

(b) magazine;

(c) Internet;

(d) e-mail;

(e) radio;

(f) television;

(g) direct mail promotions;

(h) business cards;

(i) door hangers;

(j) signs; or

(k) any other medium.

(3) "Affiliate":

(a) when used in reference to licensure, means to form, for
the purpose of providing a real estate service, an employment or
non-employment association with another individual or entity
licensed or registered under Title 61, Chapter 2f et seq. and
these rules; and

(b) when used in reference to an undivided fractionalize
long-term estate, means an individual or entity that directly or
indirectly, through one or more intermediaries, controls or is
controlled by, or is under common control with, a specified
individual or entity.

(4) "Branch broker" means an associate broker who
manages a branch office under the supervision of the principal
broker.

(5) "Branch office" means a principal broker's real estate
brokerage office other than the principal broker's main office.

(6) "Brokerage" means a real estate sales or a property
management company.

(7) "Brokerage record" means any record related to the
business of a principal broker, including:

(a) record of an offer to purchase real estate;

(b) record of a real estate transaction, regardless of
whether the transaction closed;

(c) licensing records;

(d) banking and other financial records;

(e) independent contractor agreements;

(f) trust account records, including:

(i) deposit records in the form of a duplicate deposit slip,
deposit advice, or equivalent document; and

(ii) conveyance records in the form of a check image, wire
transfer verification, or equivalent document; and

(g) records of the brokerage's contractual obligations.

(8) "Business day" is defined in Subsection 61-2{-102(3).

(9) "Certification" means authorization from the division
to:

(a) establish and operate a school that provides courses
approved for prelicensing education or continuing education; or

(b) function as an instructor for courses approved for

prelicensing education or continuing education.

(10)  "Commission" means the Utah Real Estate
Commission.

(11) "Continuing education" means professional education
required as a condition of renewal in accordance with Section
R162-2f-204 and may be either:

(a) core: topics identified in Subsection R162-2f-
206¢(5)(c); or

(b) elective: topics identified in Subsection R162-2f-
206¢(5)(e).

(12) "Correspondence course" means a self-paced real
estate course that:

(a) is not distance or traditional education; and

(b) fails to meet real estate educational course certification
standards because:

(i) it is primarily student initiated; and

(i1) the interaction between the instructor and student lacks
substance and/or is irregular.

(13) "Day" means calendar day unless specified as
"business day."

(14)(a) "Distance education" means education in which the
instruction does not take place in a traditional classroom setting,
but occurs through other interactive instructional methods where
teacher and student are separated by distance and sometimes by
time, including the following:

(i) computer conferencing;

(i) satellite teleconferencing;

(iii) interactive audio;

(iv) interactive computer software;

(v) Internet-based instruction; and

(vi) other interactive online courses.

(b) "Distance education" does not include home study and
correspondence courses.

(15) "Division" means the Utah Division of Real Estate.

(16) "Double contract" means executing two or more
purchase agreements, one of which is not made known to the
prospective lender or loan funding entity.

(17) "Expired license" means a license that is not renewed
pursuant to Section 61-2f-204 and Section R162-2{-204 by:

(a) the close of business on the expiration date, if the
expiration date falls on a day when the division is open for
business; or

(b) the next business day following the expiration date, if
the expiration date falls on a day when the division is closed.

(18) "Guaranteed sales plan" means:

(a) aplan in which a seller's real estate is guaranteed to be
sold; or

(b) a plan whereby a licensee or anyone affiliated with a
licensee agrees to purchase a seller's real estate if it is not
purchased by a third party:

(i) in the specified period of a listing; or

(i1) within some other specified period of time.

(19) '"Inactive license" means a license that has been
issued pursuant to Sections R162-2f-202a through 202c or
renewed pursuant to Section R162-2f-204, but that may not be
used to conduct the business of real estate because the license
holder is not affiliated with a principal broker. Pursuant to
Section R162-2{-203, a license may be inactivated:

(a) voluntarily, with the assent of the license holder; or

(b) involuntarily, without the assent of the license holder.

(20) "Informed consent" means written authorization,
obtained from both principals to a single transaction, to allow a
licensee to act as a limited agent.

(21) "Limited agency" means the representation of all
principals in the same transaction to negotiate a mutually
acceptable agreement:

(a) subject to the terms of a limited agency agreement; and

(b) with the informed consent of all principals to the
transaction.
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(22) "Net listing" means a listing agreement under which
the real estate commission is the difference between the actual
selling price of the property and a minimum selling price as set
by the seller.

(23)(a) "Non-certified education" means a continuing
education course offered outside of Utah, but for which a
licensee may apply for credit pursuant to Subsection R162-2f-
206¢(1)(b).

(b) "Non-certified education" does not include:

(i) home study courses; or

(ii) correspondence courses.

(24) "Nonresident applicant" means a person:

(a) whose primary residence is not in Utah; and

(b) who qualifies under Title 61, Chapter 2f et seq. and
these rules for licensure as a principal broker, associate broker,
or sales agent.

(25) "Principal brokerage" means the main real estate or
property management office of a principal broker.

(26) "Principal” in a transaction means an individual who
is represented by a licensee and may be:

(a) the buyer or lessee;

(b) an individual having an ownership interest in the
property;

(¢) anindividual having an ownership interest in the entity
that is the buyer, seller, lessor, or lessee; or

(d) an individual who is an officer, director, partner,
member, or employee of the entity that is the buyer, seller,
lessor, or lessee.

(27) "Provider" means an individual or business that is
approved by the division to offer continuing education.

(28) "Property management" is defined in Subsection 61-
2-102(19).

(29) "Registration" means authorization from the division
to engage in the business of real estate as:

(a) a corporation;

(b) a partnership;

(c) alimited liability company;

(d) an association;

(e) adba;

(f) aprofessional corporation;

(g) a sole proprietorship; or

(h) another legal entity of a real estate brokerage.

(30) "Reinstatement" is defined in Subsection 61-2f-
102(22).

(31) "Reissuance" is defined in Subsection 61-2f-102(23).

(32) The acronym RELMS means "real estate licensing
and management system," which is the online database through
which licensees shall submit licensing information to the
division.

(33) "Renewal" is defined in Subsection 61-2f-102(24).

(34) "Residential property" means real property consisting
of, or improved by, a single-family one- to four-unit dwelling.

(35) "School" means:

(a) any college or university accredited by a regional
accrediting agency that is recognized by the United States
Department of Education;

(b) any community college or vocational-technical school;

(c) any local real estate organization that has been
approved by the division as a school; or

(d) any proprietary real estate school.

(36) "Sponsor" means the party that is the seller of an
undivided fractionalized long-term estate.

(37) "Third party service provider" means an individual or
entity that provides a service necessary to the closing of a
specific transaction and includes:

(a) mortgage brokers;

(b) mortgage lenders;

(c) loan originators;

(d) title service providers;

(e) attorneys;

(f) appraisers;

(g) providers of document preparation services;

(h) providers of credit reports;

(i) property condition inspectors;

(j) settlement agents;

(k) real estate brokers;

(1) marketing agents;

(m) insurance providers; and

(n) providers of any other services for which a principal or
investor will be charged.

(38) "Traditional education" means education in which
instruction takes place between an instructor and students where
all are physically present in the same classroom.

(39) "Undivided fractionalized long-term estate" is defined
in Subsection 61-2f-102(26).

R162-21-105. Fees.
Any fee collected by the division is nonrefundable.

R162-2£-201. Qualification for Licensure.

(1) Character. Pursuant to Subsection 61-2f-203(1)(c), an
applicant for licensure as a sales agent, associate broker, or
principal broker shall evidence honesty, integrity, truthfulness,
and reputation.

(a) An applicant shall be denied a license for:

(i) afelony that resulted in:

(A) aconviction occurring within the five years preceding
the date of application;

(B) a plea agreement occurring within the five years
preceding the date of application; or

(C) ajail or prison term with a release date falling within
the five years preceding the date of application; or

(ii) a misdemeanor involving fraud, misrepresentation,
theft, or dishonesty that resulted in:

(A) a conviction occurring within the three years
preceding the date of application; or

(B) ajail or prison term with a release date falling within
the three years preceding the date of application.

(b) An applicant may be denied a license or issued a
restricted license for incidents in the applicant's past that reflect
negatively on the applicant's honesty, integrity, truthfulness, and
reputation. In evaluating an applicant for these qualities, the
division and commission may consider:

(i) criminal convictions or plea agreements other than
those specified in this Subsection (1)(a);

(i) past acts related to honesty or truthfulness, with
particular consideration given to any such acts involving the
business of real estate, that would be grounds under Utah law
for sanctioning an existing license;

(iii) civil judgments in lawsuits brought on grounds of
fraud, misrepresentation, or deceit;

(iv) court findings of fraudulent or deceitful activity;

(v) evidence of non-compliance with court orders or
conditions of sentencing; and

(vi) evidence of non-compliance with:

(A) terms of a diversion agreement not yet closed and
dismissed;

(B) a probation agreement; or

(C) aplea in abeyance.

(c)(1) An applicant who, as of the date of application, is
serving probation or parole for a crime that contains an element
of violence or physical coercion shall, in order to submit a
complete application, provide for the commission's review
current documentation from two licensed therapists, approved
by the division, stating that the applicant does not pose an
ongoing threat to the public.

(ii) For purposes of applying this rule, crimes that contain
an element of violence or physical coercion include, but are not
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limited to, the following:

(A) assault, including domestic violence;

(B) rape;

(C) sex abuse of a child;

(D) sodomy on a child;

(E) battery;

(F) interruption of a communication device;

(G) vandalism;

(H) robbery;

(I) criminal trespass;

(J) breaking and entering;

(K) kidnapping;

(L) sexual solicitation or enticement;

(M) manslaughter; and

(N) homicide.

(iii) Information and documents submitted in compliance
with this Subsection (1)(c) shall be reviewed by the commission,
which may exercise discretion in determining whether the
applicant qualifies for licensure.

(2)  Competency. In evaluating an applicant for
competency, the division and commission may consider
evidence including:

(a) civil judgments, with particular consideration given to
any such judgments involving the business of real estate;

(b) failure to satisfy a civil judgment that has not been
discharged in bankruptcy;

(c) suspension or revocation of a professional license;

(d) sanctions placed on a professional license; and

(e) investigations conducted by regulatory agencies
relative to a professional license.

(3) Age. An applicant shall be at least 18 years of age.

(4) Minimum education. An applicant shall have:

(a) ahigh school diploma;

(b) a GED; or

(c) equivalent education as approved by the commission.

R162-2f-202a. Sales Agent Licensing Fees and Procedures.

(1) To obtain a Utah license to practice as a sales agent, an
individual who is not currently and actively licensed in any state
shall:

(a) evidence honesty, integrity, truthfulness, and reputation
pursuant to Subsection R162-2-201(1);

(b) evidence competency to transact the business of real
estate pursuant to Subsection R162-2-201(2);

(c)(i) successfully complete 120 hours of approved
prelicensing education;

(ii) evidence current membership in the Utah State Bar; or

(iii) apply to the division for waiver of all or part of the
education requirement by virtue of:

(A) completing equivalent education as part of a college
undergraduate or postgraduate degree program, regardless of the
date of the degree; or

(B) completing other equivalent real estate education
within the 12-month period prior to the date of application;

(d)(i) apply with a testing service designated by the
division to sit for the licensing examination; and

(ii) pay a nonrefundable examination fee to the testing
center;

(e) pursuant to this Subsection (3)(a), take and pass both
the state and national components of the licensing examination;

(f) pursuant to this Subsection (3)(b), submit to the
division an application for licensure including:

(i) documentation indicating successful completion of the
required prelicensing education;

(ii) areport of the examination showing a passing score for
each component of the examination; and

(iii) the applicant's business, home, and e-mail addresses;

(g) if applying for an active license, affiliate with a
principal broker; and

(h) pay the nonrefundable fees required for licensure,
including the nonrefundable fee required under Section 61-2f-
505 for the Real Estate Education, Research, and Recovery
Fund.

(2) To obtain a Utah license to practice as a sales agent, an
individual who is currently and actively licensed in another state
shall:

(a) evidence honesty, integrity, truthfulness, and reputation
pursuant to Subsection R162-2£-201(1);

(b) evidence competency to transact the business of real
estate pursuant to Subsection R162-2-201(2);

(c)(i) successfully complete 120 hours of approved
prelicensing education;

(ii) evidence current membership in the Utah State Bar; or

(iii) apply to the division for waiver of all or part of the
education requirement by virtue of:

(A) completing equivalent education as part of a college
undergraduate or postgraduate degree program, regardless of the
date of the degree;

(B) completing other equivalent real estate education
within the 12-month period prior to the date of application; or

(C) having been licensed in a state that has substantially
equivalent prelicensing education requirements;

(d)(i) apply with a testing service designated by the
division to sit for the licensing examination; and

(i) pay a nonrefundable examination fee to the testing
center;

(e)(i) pursuant to this Subsection (3)(a), take and pass both
the state and national components of the licensing examination;
or

(i) if actively licensed during the two years immediately
preceding the date of application in a state that has substantially
equivalent licensing examination requirements:

(A) take and pass the state component of the licensing
examination; and

(B) apply to the division for a waiver of the national
component of the licensing examination;

(f) pursuant to this Subsection (3)(b), submit to the
division an application for licensure including:

(i) documentation indicating successful completion of the
required prelicensing education;

(ii) areport ofthe examination showing a passing score for
each component of the examination; and

(iii) the applicant's business, home, and e-mail addresses;

(g) provide from any state where licensed:

(i) a written record of the applicant's license history; and

(i) complete documentation of any disciplinary action
taken against the applicant's license;

(h) if applying for an active license, affiliate with a
principal broker; and

(1) pay the nonrefundable fees required for licensure,
including the nonrefundable fee required under Section 61-2f-
505 for the Real Estate Education, Research, and Recovery
Fund.

(3) Deadlines.

(a) Ifan individual passes one test component but fails the
other, the individual shall retake and pass the failed component:

(i) within six months of the date on which the individual
achieves a passing score on the passed component; and

(ii) within 12 months of the date on which the individual
completes the prelicensing education.

(b) An application for licensure shall be submitted:

(1) within 90 days of the date on which the individual
achieves passing scores on both examination components; and

(i1) within 12 months of the date on which the individual
completes the prelicensing education.

(c) If any deadline in this Section R162-2{-202a falls on
a day when the division is closed for business, the deadline shall
be extended to the next business day.
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R162-21-202b.
Procedures.

(1) To obtain a Utah license to practice as a principal
broker, an individual shall:

(a) evidence honesty, integrity, truthfulness, and reputation
pursuant to Subsection R162-2-201(1);

(b) evidence competency to transact the business of real
estate pursuant to Subsection R162-2-201(2);

(c)(i) successfully complete 120 hours of approved
prelicensing education, including:

(A) 45 hours of broker principles;

(B) 45 hours of broker practices; and

(C) 30 hours of Utah law and testing; or

(i) apply to the division for waiver of all or part of the
education requirement by virtue of:

(A) completing equivalent education as part of a college
undergraduate or postgraduate degree program, regardless of the
date of the degree; or

(B) completing other equivalent real estate education
within the 12-month period prior to the date of application;

(d)(i) apply with a testing service designated by the
division to sit for the licensing examination; and

(ii) pay a nonrefundable examination fee to the testing
center;

(e) pursuant to this Subsection (3)(a), take and pass both
the state and national components of the licensing examination;

(H(1) unless Subsection (2)(a) applies, evidence the
individual's having, within the five-year period preceding the
date of application either:

(A) three years full-time, licensed, active real estate
experience; or

(B) two years full-time, licensed, active, real estate
experience and one year full-time professional real estate
experience from the optional experience table in Appendix 3;
and

Principal Broker Licensing Fees and

(i) evidence having accumulated, within the five-year
period preceding the date of application, a total of at least 60
documented experience points complying with R162-2f-401a,
as follows:

(A) 45 to 60 points pursuant to the experience points
tables found in Appendices 1 and 2, of which a maximum of 25
points may have been accumulated from the "All other property
management" subsections of Appendix 2; and

(B) 0 to 15 points pursuant to the experience point table
found in Appendix 3; and

(iii) a minimum of one-half of the experience points from
Tables 1 and 2 must derive from transactions of properties
located in the state of Utah;

(iii) if an individual submits evidence of experience points
for transactions involving a team or group, experience points are
limited to those transactions for which the individual is named
in any written agency agreements and purchase and/or lease
contracts and the applicable experience points will be divided
proportionally among the licensees identified in the agency
agreements and and/or lease contracts;

(g) pursuant to this Subsection (3)(b), submit to the
division an application for licensure including:

(i) documentation indicating successful completion of the
approved broker prelicensing education;

(ii) areport ofthe examination showing a passing score for
each component of the examination; and

(iii) the applicant's business, home, and e-mail addresses;

(h) provide from any state where licensed as a real estate
agent or broker:

(i) awritten record of the applicant's license history; and

(ii) complete documentation of any disciplinary action
taken against the applicant's license;

(i) if applying for an active license, affiliate with a
registered company;

(j) pay the nonrefundable fees required for licensure,
including the nonrefundable fee required under Section 61-2f-
505 for the Real Estate Education, Research, and Recovery
Fund; and

(k) establish real estate and property management trust
accounts, as applicable pursuant to Section R162-2{-403, that:

(1) contain the term "real estate trust account” or "property
management trust account", as applicable, in the account name;
and

(i) are separate from any operating account(s) of the
registered entity for which the individual will serve as a broker;
and

(1) identify the location(s) where brokerage records will be
kept.

(2)(a) Ifanindividual applies under this Subsection R162-
2£-202b within two years of allowing a principal broker license
to expire, the experience required under Subsection (1)(f) shall
be accumulated within the seven-year period preceding the date
of application.

(b) Pursuant to Section R162-2f-407, an individual whose
application is denied by the division for failure to meet
experience requirements under this Subsection (1)(f) may bring
the application before the commission.

(3) Deadlines.

(a) Ifan individual passes one test component but fails the
other, the individual shall retake and pass the failed component:

(1) within six months of the date on which the individual
achieves a passing score on the passed component; and

(i1) within 12 months of the date on which the individual
completes the prelicensing education.

(b) An application for licensure shall be submitted:

(i) within 90 days of the date on which the individual
achieves passing scores on both examination components; and

(ii) within 12 months of the date on which the individual
completes the prelicensing education.

(c) If any deadline in this Section R162-2f-202b falls on
aday when the division is closed for business, the deadline shall
be extended to the next business day.

(4) Restriction. A principal broker license may not be
granted to an applicant whose sales agent license is on
suspension or probation at the time of application.

(5) Dual broker licenses.

(a)(i) A person who holds or obtains a dual broker license
under this Subsection may function as the principal broker of a
property management company that is a separate entity from the
person's real estate brokerage.

(i) A dual broker may not conduct real estate sales
activities from the separate property management company.

(iii) A principal broker may conduct property management
activities from the person's real estate brokerage:

(A) without holding a dual broker license; and

(B) in accordance with Subsections R162-2f-401j and
R162-2f-403a-403c;

(b) A dual broker who wishes to consolidate real estate
and property management operations into a single brokerage
may:

(1) at the broker's request, convert the dual broker license
to a principal broker license; and

(ii)(A) convert the property management company to a
branch office of the real estate brokerage, including the
assignment of a branch broker and using the same name as the
real estate brokerage; or

(B) close the separate property management company.

(c) AsofMay 8, 2013:

(i) the Division shall:

(A) cease issuing property management principal broker
(PMPB) licenses;

(B) cease issuing property management company (MN)
registrations except as to a second company registered under a
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dual broker license;

(C) convert any property management principal broker
(PMPB) license to a real estate principal broker (PB) license;
and

(D) as to any property management company (MN)
registration that is not a second company under a dual broker
license, convert the registration to a real estate brokerage (CN)
registration; and

(ii) it shall be permissible to conduct real estate sales
activities under any company registration that is converted
pursuant to this Subsection (5)(c)(1)(C).

R162-2f-202c.
Procedures.

To obtain a Utah license to practice as an associate broker,
an individual shall:

(1) comply with Subsections R162-2f-202b(1)(a) through
(j); and

(2) if applying for an active license, affiliate with a
principal broker.

Associate Broker Licensing Fees and

R162-21-203. Inactivation and Activation.

(1) Inactivation.

(a) To voluntarily inactivate the license of a sales agent or
an associate broker, the holder of the license shall complete and
submit a change form through RELMS pursuant to Section
R162-2-207.

(b) To voluntarily inactivate a principal broker license, the
principal broker shall:

(i) prior to inactivating the license:

(A) give written notice to each licensee affiliated with the
principal broker of the date on which the principal broker
proposes to inactivate the license; and

(B) provide to the division evidence that the licensee has
complied with this Subsection (1)(b)(i)(A); and

(ii) complete and submit a change form through RELMS
pursuant to Section R162-2-207.

(c) The license of a sales agent or associate broker is
involuntarily inactivated upon:

(i) termination of the licensee's affiliation with a principal
broker;

(i) expiration, suspension, revocation, inactivation, or
termination of the license of the principal broker with whom the
sales agent or associate broker is affiliated; or

(ili) inactivation or termination of the registration of the
entity with which the licensee's principal broker is affiliated.

(d) Theregistration of an entity is involuntarily inactivated
upon:

(i) termination of the entity's affiliation with a principal
broker; or

(i) expiration, suspension, revocation, inactivation, or
termination of the license of the principal broker with whom the
entity is affiliated.

(e) The license of a principal broker is involuntarily
inactivated upon termination of the licensee's affiliation with a
registered entity.

(f) If the division or commission orders that a principal
broker's license is to be suspended or revoked:

(i) the order shall state the effective date of the suspension
or revocation; and

(ii) prior to the effective date, the entity shall:

(A)(I) affiliate with a new principal broker; and

(II) submit change forms through RELMS to aftiliate each
licensee with the new principal broker; or

(B)(I) provide written notice to each licensee affiliated
with the principal broker of the pending suspension or
revocation; and

(I) comply with Subsection R162-2f-207(3)(c)(ii)(B).

(2) Activation.

(a) To activate a license, the holder of the inactive license
shall:

(i) complete and submit a change card through RELMS
pursuant to Section R162-2f-207;

(i1) submit proof of:

(A) having been issued an active license at the time of last
renewal;

(B) having completed, within the one-year period
preceding the date on which the licensee requests activation, 18
hours of continuing education, including nine hours of core
topics; or

(C) having passed the licensing examination within the
six-month period prior to the date on which the licensee
requests activation;

(iii)(A) if applying to activate a sales agent or associate
broker license, evidence affiliation with a principal broker; or

(B) if applying to activate a principal broker license,
evidence affiliation with a registered entity; and

(iv) pay a non-refundable activation fee.

(b) A licensee who submits continuing education to
activate a license may not use the same continuing education to
renew the license at the time of the licensee's next renewal.

R162-21-204. License Renewal.

(1) Renewal period and deadlines.

(a) A license issued under these rules is valid for a period
of two years from the date of licensure.

(b) By the 15th day of the month of expiration, an
applicant for renewal shall submit to the division proof of
having completed all continuing education required under this
Subsection (2)(b).

(c¢) In order to renew on time without incurring a late fee:

(1) an individual who is required to submit a renewal
application through the online RELMS system shall complete
the online process, including the completion and banking of
continuing education credits, by the license expiration date; and

(i1) an individual whose circumstances require a "yes"
answer to a disclosure question on the renewal application shall
submit a paper renewal:

(A) by the license expiration date, if that date falls on a
day when the division is open for business; or

(B) on the next business day following the license
expiration date, if that date falls on a day when the division is
closed for business.

(2) Qualification for renewal.

(a) Character and competency.

(i) An individual applying for a renewed license shall
evidence that the individual maintains character and competency
as required for initial licensure.

(i) Anindividual applying for a renewed license may not
have:

(A) a felony conviction since the last date of licensure; or

(B) afinding of fraud, misrepresentation, or deceit entered
against the applicant, related to activities requiring a real estate
license, by a court of competent jurisdiction or a government
agency since the last date of licensure, unless the finding was
explicitly considered by the division in a previous application.

(b) Continuing education.

(1) To renew at the end of the first renewal cycle, an
individual shall complete:

(A) the 12-hour new sales agent course certified by the
division; and

(B) an additional six non-duplicative hours of continuing
education:

(I) certified by the division as either core or elective; or

(IT) acceptable to the division pursuant to this Subsection
)b)(iD(B).

(i) To renew at the end of a renewal cycle subsequent to
the first renewal, an individual shall:
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(A) complete 18 non-duplicative hours of continuing
education:

(I) certified by the division;

(II) including at least nine non-duplicative hours of core
curriculum; and

(IIT) taken during the previous license period; or

(B) apply to the division for a waiver of all or part of the
required continuing education hours by virtue of having
completed non-certified courses that:

(I) were not required under Subsection R162-2-206¢(1)(a)
to be certified; and

(I) meet the continuing education objectives listed in
Subsection R162-2f-206¢(2)(f).

(iii))(A) Completed continuing education courses will be
credited to an individual when the hours are uploaded by the
course provider pursuant to Subsection R162-2{-401d(1)(k).

(B) If a provider fails to upload course completion
information within the ten-day period specified in Subsection
R162-2£-401d(1)(k), an individual who attended the course may
obtain credit by:

(D filing a complaint against the provider; and

(I) submitting the course completion certificate to the
division.

(c)  Principal broker. In addition to meeting the
requirements of this Subsection (2)(a) and (b), an individual
applying to renew a principal broker license shall certify that:

(i) the business name under which the individual operates
is current and in good standing with the Division of
Corporations and Commercial Code; and

(ii) the trust account maintained by the principal broker is
current and in compliance with Section R162-2-403.

(3) Renewal and reinstatement procedures.

(a) To renew a license, an applicant shall, prior to the
expiration of the license:

(i) submit the forms required by the division, including
proofofhaving completed continuing education pursuant to this
Subsection (2)(b); and

(ii) pay a nonrefundable renewal fee.

(b) To reinstate an expired license, an applicant shall,
according to deadlines set forth in Subsections 61-2{-204(2)(b) -
(d):

(i) submit all forms required by the division, including
proof of having completed continuing education pursuant to
Subsection 61-2-204(2); and

(ii) pay a nonrefundable reinstatement fee.

(4) Transition to online renewal. An individual licensee
shall submit an application for renewal through the online
RELMS system unless the individual's circumstances require a
"yes" answer in response to a disclosure question.

R162-21-205. Registration of Entity.

(1) A principal broker may not conduct business through
an entity, including a branch office, dba, or separate property
management company, without first registering the entity with
the division.

(2) Exemptions. The following locations may be used to
conduct real estate business without being registered as branch
offices:

(a) amodel home;

(b) a project sales office; and

(c) a facility established for twelve months or less as a
temporary site for marketing activity, such as an exhibit booth.

(3) To register an entity with the division, a principal
broker shall:

(a) evidence that the name of the entity is registered with
the Division of Corporations;

(b) certify that the entity is affiliated with a principal
broker who:

(i) is authorized to use the entity name; and

(i1) will actively supervise the activities of all sales agents,
associate brokers, branch brokers, and unlicensed staff;

(c) ifregistering a branch office, identify the branch broker
who will actively supervise all licensees and unlicensed staff
working from the branch office;

(d) submit an application that includes:

(1) the physical address of the entity;

(i) if the entity is a branch office, the name and license
number of the branch broker;

(iii) the names of associate brokers and sales agents
assigned to the entity; and

(iv) the location and account number of any real estate and
property management trust account(s) in which funds received
at the registered location will be deposited;

(e) inform the division of:

(i) the location and account number of any operating
account(s) used by the registered entity; and

(ii) the location where brokerage records will be kept; and

(f) pay a nonrefundable application fee.

(4) Restrictions.

(a)(i) The division shall not register an entity proposing to
use a business name that:

(A) is likely to mislead the public into thinking that the
entity is not a real estate brokerage or property management
company;

(B) closely resembles the name of another registered
entity; or

(C) the division determines might otherwise be confusing
or misleading to the public.

(i) Approval by the division of an entity's business name
does not ensure or grant to the entity a legal right to use or
operate under that name.

(b) A branch office shall operate under the same business
name as the principal brokerage.

(c) An entity may not designate a post office box as its
business address, but may designate a post office box as a
mailing address.

(d) All trust accounts and operating accounts used by a
registered entity shall be maintained in a bank or credit union
located in the state of Utah.

(5) Registration not transferable.

(a) Aregistered entity shall not transfer the registration to
any other person.

(b) Aregistered entity shall not allow an unlicensed person
to use the entity's registration to perform work for which
licensure is required.

(c) Ifachange in corporate structure of a registered entity
creates a separate and unique legal entity, that entity shall obtain
a unique registration, and shall not operate under an existing
registration.

(d) The dissolution of a corporation, partnership, limited
liability company, association, or other entity registered with the
division terminates the registration.

R162-2f-206a. Certification of Real Estate School.

(1) Prior to offering real estate prelicensing or continuing
education, a school shall:

(a) first, obtain division approval of the school name; and

(b) second, certify the school with the division pursuant to
this Subsection (2).

(2) To certify, a school applicant shall, at least 90 days
prior to teaching any course, prepare and supply the following
information to the division:

(a) contact information, including:

(i) name, phone number, email address, and address of the
physical facility;

(ii) name, phone number, email address, and address of
each school director;

(iii) name, phone number, email address, and address of
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each school owner; and

(iv) an e-mail address where correspondence will be
received by the school,;

(b) evidence that the school directors and owners meet the
character requirements outlined in Subsection R162-2f-201(1)
and the competency requirements outlined in Subsection R162-
2£:201(2);

(c) evidence that the school name, as approved by the
division pursuant to this Subsection (1)(a), is registered with the
Division of Corporations and Commercial Code as a real estate
education provider;

(d) school description, including:

(i) type of school; and

(ii) description of the school's physical facilities;

(e) list of courses to be offered, including the following:

(i) a statement of whether each course is a prelicensing or
continuing education course; and

(i) as to a continuing education course, whether it is
designed to qualify as fulfilling all or part of the core curriculum
requirement for new agents;

() list of the instructor(s), including any guest lecturer(s),
who will be teaching each course;

(g) proof that each instructor is:

(i) certified by the division;

(ii) qualified as a guest lecturer by having:

(A) requisite expertise in the field; and

(B) approval from the division; or

(ii1) exempt from certification under Subsection R162-21-
206d(4);

(h) schedule of courses offered, including the days, times,
and locations of classes;

(i) statement of attendance requirements as provided to
students;

(j) refund policy as provided to students;

(k) disclaimer as provided to students and as specified in
Subsection (3)(c);

(1) criminal history disclosure statement as provided to
students and as specified in Subsection (3)(d);

(m) disclosure, as specified in Subsection (3)(e), of any
possibility of obtaining an education waiver;

(n) course completion policy, as provided to students,
describing the length of time allowed for completion and
detailed requirements; and

(o) any other information the division requires.

(3) Minimum standards.

(a) The course schedule may not provide or allow for more
than eight credit hours per student per day.

(b) The attendance statement shall require that each
student attend at least 90% of the scheduled class periods,
excluding breaks.

(c) The disclaimer shall adhere to the following
requirements:

(i) be typed in all capital letters at least 1/4 inch high; and

(ii) state the following language: "Any student attending
(school name) is under no obligation to affiliate with any of the
real estate brokerages that may be soliciting for licensees at this
school."

(d) The criminal history disclosure statement shall:

(i) be provided to each student prior to the school
accepting payment; and

(ii) clearly inform the student that upon application with
the division, the student will be required to:

(A) accurately disclose the student's criminal history
according to the licensing questionnaire provided by the
division;

(B) submit fingerprint cards to the division and consent to
a criminal background check; and

(C) provide to the division complete court documentation
relative to any criminal proceeding that the applicant is required

to disclose;

(iii) clearly inform the student that the division will
consider the applicant's criminal history pursuant to Subsection
61-2£-204(1)(e) and Subsection R162-2f-201(1) in making a
decision on the application; and

(iv) include a section for the student's attestation that the
student has read and understood the disclosure.

(¢) The education waiver disclosure shall adhere to the
following requirements:

(i) disclose to students the requirements for obtaining an
education waiver while they are still eligible for a full refund;

(ii) be typed in all capital letters at least 1/4 inch high;

(iii) inform the students that the division grants education
waivers for qualified individuals; and

(iv) state the following language: "A student accepted or
enrolled for education hours cannot later reduce those hours by
applying for an education waiver. An education waiver must be
obtained before a student enrolls and is accepted by a school for
education hours."

(f) Within 15 days after the occurrence of any material
change in the information outlined in this Subsection (2)(a), the
school shall provide, to the division's education staff, written
notice of the change.

(4)(a) A school certification expires 24 months from the
date of issuance and must be renewed before the expiration date
in order to remain active.

(b) To renew a school certification, an applicant shall:

(i) complete a renewal application as provided by the
division; and

(ii) pay a nonrefundable renewal fee.

(c) To reinstate an expired school certification within 30
days following the expiration date, a person shall:

(i) comply with all requirements for a timely renewal; and

(ii) pay a nonrefundable late fee.

(d) To reinstate an expired school certification after 30
days and within six months following the expiration date, a
person shall:

(i) comply with all requirements for a timely renewal; and

(ii) pay a non-refundable reinstatement fee.

(e) A certification that is expired for more than six months
may not be reinstated. To obtain a certification, a person must
apply as a new applicant.

(f) If a deadline specified in this Subsection (4) falls on a
day when the division is closed for business, the deadline shall
be extended to the next business day.

R162-21-206b. Certification Prelicensing Course.

(1) To certify a prelicensing course for traditional
education, a person shall, no later than 30 days prior to the date
on which the course is proposed to begin, provide the following
to the division:

(a) comprehensive course outline including:

(i) description of the course, including a statement of
whether the course is designed for:

(A) sales agents; or

(B) brokers;

(i) number of class periods spent on each subject area;

(iii) minimum of'three to five learning objectives for every
three hours of class time; and

(iv) reference to the course outline approved by the
commission for each topic;

(b) number of quizzes and examinations;

(c) grading system, including methods of testing and
standards of grading;

(d)(i) a copy of at least two final examinations to be used
in the course;

(i1) the answer key(s) used to determine if a student has
passed the exam; and

(iii) an explanation of procedure if the student fails the
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final examination and thereby fails the course; and

(e) alist of'the titles, authors and publishers of all required
textbooks.

(2) To certify a prelicensing course for distance education,
a person shall, no later than 60 days prior to the date on which
the course is proposed to begin, provide the following to the
division:

(a) all items listed in this Subsection (1);

(b) description of each method of course delivery;

(c) description of any media to be used;

(d) course access for the division using the same delivery
methods and media that will be provided to the students;

(e) description of specific and regularly scheduled
interactive events included in the course and appropriate to the
delivery method that will contribute to the students' achievement
of the stated learning objectives;

(f) description of how the students' achievement of the
stated learning objectives will be measured at regular intervals;

(g) description of how and when certified prelicensing
instructors will be available to answer student questions;

(h) attestation from the school director of the availability
and adequacy of the equipment, software, and other
technologies needed to achieve the course's instructional claims;
and

(i) a description of the complaint process to resolve
student grievances.

(3) Minimum standards. A prelicensing course shall:

(a) address each topic required by the course outline as
approved by the commission;

(b) meet the minimum hourly requirement as established
by Subsection 61-2f-203(1)(d)(i) and these rules;

(c) limit the credit that students may earn to no more than
eight credit hours per day;

(d) be taught in an appropriate classroom facility unless
approved for distance education;

(e) allow a maximum of 10% of the required class time for
testing, including:

(i) practice tests; and

(ii) a final examination;

(f) use only texts, workbooks, and supplemental materials
that are appropriate and current in their application to the
required course outline; and

(g) reflect the current statutes and rules of the division.

(4) A prelicensing course certification expires at the same
time as the school certification and is renewed automatically
when the school certification is renewed.

R162-21-206¢.
Course.

(1)(a) The division may not award continuing education
credit for a course that is advertised in Utah to real estate
licensees unless the course is certified prior to its being taught.

(b) A licensee who completes a course that is not required
to be certified pursuant to this Subsection (1)(a), and who
believes that the course satisfies the objectives of continuing
education pursuant to this Subsection (2)(f), may apply to the
division for an award of continuing education credit after
successfully completing the course.

(2) To certify a continuing education course for traditional
education, a person shall, no later than 30 days prior to the date
on which the course is proposed to begin, provide the following
to the division:

(a) name and contact information of the course provider;

(b) name and contact information of the entity through
which the course will be provided;

(c) description of the physical facility where the course
will be taught;

(d) course title;

(e) number of credit hours;
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(f) statement defining how the course will meet the
objectives of continuing education by increasing the
participant's:

(i) knowledge;

(ii) professionalism; and

(iii) ability to protect and serve the public;

(g) course outline including a description of the subject
matter covered in each 15-minute segment;

(h) a minimum of three learning objectives for every three
hours of class time;

(i) name and certification number of each certified
instructor who will teach the course;

(j) copies of all materials to be distributed to participants;

(k) signed statement in which the course provider and
instructor(s):

(i) agree not to market personal sales products;

(i) allow the division or its representative to audit the
course on an unannounced basis; and

(iii) agree to upload, within ten business days after the end
of a course offering, to the database specified by the division,
the following:

(A) course name;

(B) course certificate number assigned by the division;

(C) date(s) the course was taught;

(D) number of credit hours; and

(E) names and license numbers of all students receiving
continuing education credit;

(1) procedure for pre-registration;

(m) tuition or registration fee;

(n) cancellation and refund policy;

(o) procedure for taking and maintaining control of
attendance during class time;

(p) sample of the completion certificate;

(q) nonrefundable fee for certification as required by the
division; and

(r) any other information the division requires.

(3) To certify a continuing education course for distance
education, a person shall:

(a) comply with this Subsection (2);

(b) submit to the division a complete description of all
course delivery methods and all media to be used;

(c) provide course access for the division using the same
delivery methods and media that will be provided to the
students;

(d) describe specific frequent and periodic interactive
events included in the course and appropriate to the delivery
method that will contribute to the students' achievement of the
stated learning objectives and encourage student participation;

(e) describe how and when certified instructors will be
available to answer student questions; and

(f) provide an attestation from the sponsor of the
availability and adequacy of the equipment, software, and other
technologies needed to achieve the course's instructional claims.

(4) Minimum standards.

(a) Except for distance education courses, all courses shall
be taught in an appropriate classroom facility and not in a
private residence.

(b) The minimum length of a course shall be one credit
hour.

(c) Except for online courses, the procedure for taking
attendance shall be more extensive than having the student sign
a class roll.

(d) The completion certificate shall allow for entry of the
following information:

(1) licensee's name;

(>i1) type of license;

(iii) license number;

(iv) date of course;

(v) name of the course provider;
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(vi) course title;

(vii) number of credit hours awarded;

(viii) course certification number;

(ix) course certification expiration date;

(x) signature of the course sponsor; and

(xi) signature of the licensee.

(5) Certification procedures.

(a) Upon receipt of a complete application for certification
of a continuing education course, the division shall, at its own
discretion, determine whether a course qualifies for certification.

(b) Upon determining that a course qualifies for
certification, the division shall determine whether the content
satisfies core or elective requirements.

(c) Core topics include the following:

(i) state approved forms and contracts;

(ii) other industry used forms or contracts;

(iii) ethics;

(iv) agency;

(v) short sales or sales of bank-owned property;

(vi) environmental hazards;

(vii) property management;

(viii) prevention of real estate and mortgage fraud;

(ix) federal and state real estate laws;

(x) division administrative rules;

(xi) broker trust accounts; and

(xii) water law, rights and transfer.

(d) Ifacourse regarding an industry used form or contract
is approved by the division as a core course, the provider of the
course shall:

(i) obtain authorization to use the form(s) or contract(s)
taught in the course;

(ii) obtain permission for licensees to subsequently use the
form(s) or contract(s) taught in the course; and

(iii) if applicable, arrange for the owner of each form or
contract to make it available to licensees for a reasonable fee.

(e) Elective topics include the following:

(i) real estate financing, including mortgages and other
financing techniques;

(ii) real estate investments;

(iii) real estate market measures and evaluation;

(iv) real estate appraising;

(v) market analysis;

(vi) measurement of homes or buildings;

(vii) accounting and taxation as applied to real property;

(viii) estate building and portfolio management for clients;

(ix) settlement statements;

(x) real estate mathematics;

(xi) real estate law;

(xii) contract law;

(xiii) agency and subagency;

(xiv) real estate securities and syndications;

(xv)  regulation and management of timeshares,
condominiums, and cooperatives;

(xvi) resort and recreational properties;

(xvii) farm and ranch properties;

(xviii) real property exchanging;

(xix) legislative issues that influence real estate practice;

(xx) real estate license law;

(xxi) division administrative rules;

(xxii) land development;

(xxiii) land use;

(xxiv) planning and zoning;

(xxv) construction;

(xxvi) energy conservation in buildings;

(xxvii) water rights;

(xxviii) landlord/tenant relationships;

(xxix) property disclosure forms;

(xxx) Americans with Disabilities Act;

(xxxi) fair housing;

(xxxii) affirmative marketing;

(xxxiii) commercial real estate;

(xxxiv) tenancy in common;

(xxxv) professional development;

(xxxvi) business success;

(xxxvii) customer relation skills;

(xxxviii) sales promotion, including:

(A) salesmanship;

(B) negotiation;

(C) sales psychology;

(D) marketing techniques related to real estate knowledge;

(E) servicing clients; and

(F) communication skills;

(xxxix) personal and property protection for licensees and
their clients;

(xl) any topic that focuses on real estate concepts,
principles, or industry practices or procedures, if the topic
enhances licensee professional skills and thereby advances
public protection and safety;

(xli) any other topic that directly relates to the real estate
brokerage practice and directly contributes to the objective of
continuing education; and

(xlii) technology courses that utilize the majority of the
time instructing students how the technology:

(A) directly benefits the consumer; or

(B) enables the licensee to be more proficient in
performing the licensee's agency responsibilities.

(f) Unacceptable topics include the following:

(1) offerings in mechanical office and business skills,
including:

(A) typing;

(B) speed reading;

(C) memory improvement;

(D) language report writing;

(E) advertising; and

(F) technology courses with a principal focus on
technology operation, software design, or software use;

(ii) physical well-being, including:

(A) personal motivation;

(B) stress management; and

(C) dress-for-success;

(iii) meetings held in conjunction with the general
business of the licensee and the licensee's broker, employer, or
trade organization, including:

(A) sales meetings;

(B) in-house staff meetings or training meetings; and

(C) member orientations for professional organizations;

(iv) courses in wealth creation or retirement planning for
licensees; and

(v) courses that are specifically designed for exam
preparation.

(g) If an application for certification of a continuing
education course is denied by the division, the person making
application may appeal to the commission.

(6)(a) A continuing education course certification expires
24 months from the date of issuance and must be renewed
before the expiration date in order to remain active.

(b) To renew a continuing education course certification,
an applicant shall:

(i) complete a renewal application as provided by the
division; and

(ii) pay a nonrefundable renewal fee.

(c) To reinstate an expired continuing education course
certification within 30 days following the expiration date, a
person shall:

(i) comply with all requirements for a timely renewal; and

(i1) pay a nonrefundable late fee.

(d) To reinstate an expired continuing education course
certification after 30 days and within six months following the
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expiration date, a person shall:

(i) comply with all requirements for a timely renewal; and

(ii) pay a non-refundable reinstatement fee.

(e) A certification that is expired for more than six months
may not be reinstated. To obtain a certification, a person must
apply as a new applicant.

(f) Ifa deadline specified in this Subsection (6) falls on a
day when the division is closed for business, the deadline shall
be extended to the next business day.

R162-21-206d.
Instructor.

(1) An instructor shall certify with the division prior to
teaching a prelicensing course.

(2) To certify, an applicant shall provide, within the 30-
day period prior to the date on which the applicant proposes to
begin instruction:

(a) evidence that the applicant meets the character
requirements of Subsection R162-2f-201(1) and the competency
requirements of Subsection R162-2{-201(2);

(b) evidence of having graduated from high school or
achieved an equivalent education;

(c) evidence that the applicant understands the real estate
industry through:

(i) a minimum of five years of full-time experience as a
real estate licensee;

(i) post-graduate education related to the course subject;
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or

(iii) demonstrated expertise on the subject proposed to be
taught;

(d) evidence of ability to teach through:

(i) a minimum of 12 months of full-time teaching
experience;

(ii) part-time teaching experience equivalent to 12 months
of full-time teaching experience; or

(iii) attendance at a division instructor development
workshop totaling at least two days in length;

(e) evidence of having passed an examination:

(i) designed to test the knowledge of the subject matter
proposed to be taught;

(i1) with a score of 80% or more correct responses, and;

(iii) within the six-month period preceding the date of
application;

(f) name and certification number of the certified
prelicensing school for which the applicant will work;

(g) asigned statement agreeing to allow the instructor's
courses to be randomly audited on an unannounced basis by the
division or its representative;

(h) a signed statement agreeing not to market personal
sales products;

(i) any other information the division requires;

(j) an application fee; and

(k) course-specific requirements as follows:

(i) sales agent prelicensing course: evidence of being a
licensed sales agent or broker; and

(ii) broker prelicensing course: evidence of being a
licensed associate broker, branch broker, or principal broker.

(3) An applicant may certify to teach a subcourse of the
broker prelicensing course by meeting the following
requirements:

(a) Brokerage Management. An applicant shall:

(i) hold a current real estate broker license;

(i) possess at least two years practical experience as an
active real estate principal broker; and

(ii1)(A) have experience managing a real estate office; or

(B) hold a certified residential broker or equivalent
professional designation in real estate brokerage management.

(b) Advanced Real Estate Law. An applicant shall:

(i) hold a current real estate broker license;

(ii) evidence current membership in the Utah State Bar; or

(iii)(A) have graduated from an American Bar Association
accredited law school; and

(B) have at least two years real estate law experience.

(c) Advanced Appraisal. An applicant shall hold:

(i) a current real estate broker license, or

(ii) a current appraiser license or certification from the
division.

(d) Advanced Finance. An applicant shall:

(i) evidence at least two years practical experience in real
estate finance; and

(ii)(A) hold a current real estate broker license;

(B) evidence having been associated with a lending
institution as a loan officer; or

(C) hold a degree in finance.

(e) Advanced Property Management. An applicant shall
hold a current real estate license and:

(i) evidence at least two years full-time experience as a
property manager; or

(i) hold a certified property manager or equivalent
professional designation.

(4) A college or university may use any faculty member to
teach an approved course provided the instructor demonstrates
to the satisfaction of the division academic training or
experience qualifying the faculty member to teach the course.

(5)(a) A prelicensing instructor certification expires 24
months from the date of issuance and must be renewed before
the expiration date in order to remain active.

(b) To renew a prelicensing course instructor certification,
an individual shall:

(i) submit all forms required by the division;

(i) evidence having taught, within the two-year period
prior to the date of application, a certified real estate course;

(iii) evidence having attended, within the two-year period
prior to the date of application, an instructor development
workshop sponsored by the division; and

(iv) pay a nonrefundable renewal fee.

(c) To reinstate an expired prelicensing course instructor
certification within 30 days following the expiration date, a
person shall:

(i) comply with all requirements for a timely renewal; and

(ii) pay a nonrefundable late fee.

(d) To reinstate an expired prelicensing course instructor
certification after 30 days and within six months following the
expiration date, a person shall:

(i) comply with all requirements for a timely renewal; and

(ii) pay a non-refundable reinstatement fee.

(e) A certification that is expired for more than six months
may not be reinstated. To obtain a certification, a person must
apply as a new applicant.

(f) If a deadline specified in this Subsection (5) falls on a
day when the division is closed for business, the deadline shall
be extended to the next business day.

R162-21-206e. Certification of Continuing Education Course
Instructor.

(1) An instructor shall certify with the division before
teaching a continuing education course.

(2) To certify, an applicant shall, within the 30-day period
prior to the date on which the applicant proposes to begin
instruction, provide the following:

(a) name and contact information of the applicant;

(b) evidence that the applicant meets the character
requirements of Subsection R162-2f-201(1) and the competency
requirements of Subsection R162-2f-201(2);

(c) evidence of having graduated from high school or
achieved an equivalent education;

(d) evidence that the applicant understands the subject
matter to be taught through:
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(i) a minimum of two years of full-time experience as a
real estate licensee;

(i) college-level education related to the course subject; or

(iii) demonstrated expertise on the subject proposed to be
taught;

(e) evidence of ability to teach through:

(i) a minimum of 12 months of full-time teaching
experience; or

(ii) part-time teaching experience equivalent to 12 months
of full-time teaching experience;

(f) a signed statement agreeing to allow the instructor's
courses to be randomly audited on an unannounced basis by the
division or its representative;

(g) a signed statement agreeing not to market personal
sales products;

(h) any other information the division requires; and

(i) anonrefundable application fee.

3)(a) A continuing education course instructor
certification expires 24 months from the date of issuance and
must be renewed before the expiration date in order to remain
active.

(b) To renew a continuing education course instructor
certification, a person shall:

(i) submit all forms required by the division;

(i))(A) evidence having taught, within the previous
renewal period, a minimum of 12 continuing education credit
hours; or

(B) submit written explanation outlining:

(I) the reason for not having taught a minimum of 12
continuing education credit hours; and

(I) documentation to the division that the applicant
maintains satisfactory expertise in the subject area proposed to
be taught; and

(iii) pay a nonrefundable renewal fee.

(c) To reinstate an expired continuing education instructor
certification within 30 days following the expiration date, a
person shall:

(i) comply with all requirements for a timely renewal; and

(ii) pay a nonrefundable late fee.

(d) To reinstate an expired continuing education instructor
certification after 30 days and within six months following the
expiration date, a person shall:

(i) comply with all requirements for a timely renewal; and

(i) pay a non-refundable reinstatement fee.

(e) A certification that is expired for more than six months
may not be reinstated. To obtain a certification, a person must
apply as a new applicant.

(f) Ifa deadline specified in this Subsection (3) falls on a
day when the division is closed for business, the deadline shall
be extended to the next business day.

R162-21-207. Reporting a Change of Information.

(1) Individual notification requirements.

(a) An individual licensed as a sales agent, associate
broker, or principal broker shall report the following to the
division:

(i) change in licensee's name; and

(ii) change in licensee's business, home, e-mail, or mailing
address.

(b) In addition to complying with this Subsection (1)(a):

(i) an individual licensed as a sales agent or associate
broker shall report to the division a change in affiliation with a
principal broker; and

(ii) an individual licensed as a principal broker shall report
to the division:

(A) termination of a sales agent, associate broker, or
branch broker, if the change is not reported pursuant to this
Subsection (1)(b)(i);

(B) change in assignment of branch broker; and

(C) termination of the principal broker's affiliation with an
entity.

(2) Entity notification requirements. A registered entity
shall report the following to the division:

(a) change in entity's name;

(b) change in entity's affiliation with a principal broker;

(c) change in corporate structure;

(d) dissolution of corporation; and

(e) change of location where brokerage records are kept.

(3) Notification procedures.

(a) Name. To report a change in name, a person shall
submit to the division a paper change form and:

(1) if the person is an individual, attach to it official
documentation such as a:

(A) marriage certificate;

(B) divorce decree;

(C) court order; or

(D) driver license; and

(i1) if the person is an entity:

(A) obtain prior approval from the division of the new
entity name; and

(B) attach to the change form proof that the new name as
approved by the division pursuant to this Subsection
(3)(a)(i1)(A) is registered with, and approved by, the Division of
Corporations.

(b) Address. To report a change in address, a person shall
enter the change into RELMS.

(c) Affiliation.

(i) To terminate an affiliation between an individual and
a principal broker, a person shall submit a change form through
RELMS to inactivate or transfer the individual's license; and

(A)(I) obtain the electronic affirmation of the other party
to the terminated affiliation; or

(II) comply with this Subsection (4); and

(B) if a sales agent, associate broker, or branch broker
simultaneously establishes an affiliation with a new principal
broker, obtain the electronic affirmation of the new principal
broker on a change form.

(i1) To terminate an affiliation between a principal broker
and an entity:

(A) the principal broker shall submit a paper change form
to the division to inactivate or transfer the principal broker's
license; and

(B) if the entity does not simultaneously affiliate with a
new principal broker, the entity shall:

(I) cease operations;

(II) submit to the division a paper company/branch change
form to inactivate the entity registration;

(IIT) submit change forms through RELMS to inactivate
the license of any licensee affiliated with the entity;

(IV) advise the division as to the location where records
will be stored;

(V) notify each listing and management client that the
entity is no longer in business and that the client may enter into
a new listing or management agreement with a different
brokerage;

(VI) notify each party and cooperating broker to any
existing contracts; and

(VID) retain money held in trust under the control of a
signer on the trust account, or an administrator or executor, until
all parties to each transaction agree in writing to the disposition
or until a court of competent jurisdiction issues an order relative
to the disposition.

(iii) Branch broker. To change an assignment of branch
broker, a principal broker shall submit a paper change form to
the division.

(d) Corporate structure.

(i) To report a change in corporate structure of a registered
entity, the affiliated principal broker shall:
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(A) ifthe change does not involve a new business license,
or anew registration with the Utah Division of Corporations and
Commercial Code, submit a letter to the division, fully
explaining the change; and

(B) ifthe change involves a new business license or a new
registration with the Utah Division of Corporations and
Commercial Code for a purpose other than a company name
change, obtain a new registration.

(i1) To report the dissolution of an entity registered with
the division, a person shall comply with this Subsection
(3)(c)(i)(B) . |

(e) Brokerage records. To report a change in the location
where brokerage records are kept, the principal broker of the
registered entity shall submit to the division a letter on
brokerage letterhead.

(4) Unavailability of individual. If an individual is
unavailable to sign or electronically affirm a change form, the
person responsible to report the change may do so by:

(a) sending a letter by certified mail to the last known
address of the individual to notify that individual of the change;
and

(b) as applicable:

(i) entering the certified mail reference number into the
appropriate field on the electronic change form; or

(i) providing to the division a copy of the certified mail
receipt.

(5) Fees. The division may require a notification submitted
pursuant to this subsection to be accompanied by a
nonrefundable change fee.

(6) Deadlines.

(a) A change in affiliation shall be reported to the division
before the change is made.

(b) A change in branch manager shall be reported to the
division at the time the change is made.

(c) Any other change shall be reported to the division
within ten business days of the change taking effect.

(d) As to a change that requires submission of a paper
form or document, if the deadline specified in this Section
R162-2£-207 falls on a day when the division is closed for
business, the deadline shall be extended to the next business
day.

(7) Effective date. A change reported in compliance with
this Section R162-2f-207 becomes effective with the division
the day on which the properly executed change form is received
by the division.

R162-2£-307. Undivided Fractionalized Long-Term Estate.

(1) A real estate licensee who markets an undivided
fractionalized long-term estate shall:

(a) obtain from the sponsor written disclosures pursuant to
this Subsection (2) regarding the sponsor and each affiliate; and

(b) provide the disclosures to purchasers prior to closing
so as to allow adequate review by the purchaser.

(2) Required disclosures.

(a) Disclosure as to the sponsor and the sponsor's affiliates,
including the following:

(i) current certified financial statements;

(ii) current credit reports;

(iii) information concerning any bankruptcies or civil
lawsuits;

(iv) proposed use of purchaser proceeds;

(v)(A) if applicable, financial statements of the master
lease tenant, audited according to generally accepted accounting
principles; and

(B) if the master lease tenant is an entity formed for the
sole purpose of acting as the master lease tenant, audited
financial statements of the owners of that entity;

(vi) statement as to whether the sponsor is an affiliate of a
master lease tenant; and

(vii) statement as to whether any affiliate of the sponsor is:

(A) a third-party service provider; or

(B) a master lease tenant.

(b) Disclosure as to the real property in which the
undivided fractionalized long-term estate is offered, including
the following:

(i) material information concerning any leases or subleases
affecting the real property;

(i) material information concerning any environmental
issues affecting the real property;

(iii) a preliminary title report on the real property;

(iv) ifavailable, financial statements on any tenants for the
life of the entity or the last five years, whichever is shorter;

(v) if applicable, rent rolls and operating history;

(vi) if applicable, loan documents;

(vii)(A) a tenants in common agreement; or

(B) any agreement that forms the substance of the
undivided fractionalized long-term estate, including definition
of the undivided fractionalized interest;

(viii) third party reports acquired by the sponsor;

(ix) a narrative appraisal report that:

(A) is effective no more than six months prior to the date
the offer of sale is made; and

(B) includes, at a minimum:

(I) pictures;

(II) type of construction;

(IIT) age of building; and

(IV) site information such as improvements, parking, cross
easements, site and location maps;

(x) material information concerning the market conditions
for the property class; and

(xi) material information concerning the demographics of
the general market area.

(c) Disclosure as to the asset managers and the property
managers of the real property in which the undivided
fractionalized long-term estate is offered, including the
following:

(i) contact information for any existing or recommended
asset managers and property managers;

(ii) description of any relationship between:

(A) the asset managers and the sponsor; and

(B) the property managers and the sponsor; and

(iil) copies of any existing:

(A) asset management agreements; and

(B) property management agreements.

(d) Disclosure as to potential tax consequences, including
the following:

(i) a statement that there might be tax consequences for a
failure to close on the purchase;

(ii) a statement that there might be risks involved in the
purchase; and

(iii) a statement advising purchasers to consult with tax
advisors and other professionals for advice concerning these
matters.

(3) The division and commission shall consider any
offering of a fractionalized undivided long-term estate in real
property that complies with the Securities and Exchange
Commission Regulation D, Rule 506, 17 C.F.R. Sec. 203.506
to be in compliance with these rules.

R162-2f-401a. Affirmative Duties Required of All Licensed
Individuals.

An individual licensee shall:

(1) uphold the following fiduciary duties in the course of
representing a principal:

(a) loyalty, which obligates the agent to place the best
interests of the principal above all other interests, including the
agent's own;

(b) obedience, which obligates the agent to obey all lawful
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instructions from the principal;

(c) full disclosure, which obligates the agent to inform the
principal of any material fact the agent learns about:

(i) the other party; or

(ii) the transaction;

(d) confidentiality, which prohibits the agent from
disclosing, without permission, any information given to the
agent by the principal that would likely weaken the principal's
bargaining position if it were known, but excepting any known
material fact concerning:

(i) adefect in the property; or

(ii) the client's ability to perform on the contract;

(e) reasonable care and diligence;

(f) holding safe and accounting for all money or property
entrusted to the agent; and

(g) any additional duties created by the agency agreement;

(2) for the purpose of defining the scope of the individual's
agency, execute a written agency agreement between the
individual and the individual's principal, including:

(a) seller(s) the individual represents;

(b) buyer(s) the individual represents;

(c) buyer(s) and seller(s) the individual represents as a
limited agent in the same transaction pursuant to this Subsection

“;

(d) the owner of a property for which the individual will
provide property management services; and

(e) atenant whom the individual represents;

(3) in order to represent both principals in a transaction as
a limited agent, obtain informed consent by:

(a) clearly explaining in writing to both parties:

(i) that each is entitled to be represented by a separate
agent;

(ii) the type(s) of information that will be held
confidential;

(iii) the type(s) of information that will be disclosed; and

(iv) the circumstances under which the withholding of
information would constitute a material misrepresentation
regarding the property or regarding the abilities of the parties to
fulfill their obligations;

(b) obtaining a written acknowledgment from each party
affirming that the party waives the right to:

(i) undivided loyalty;

(i) absolute confidentiality; and

(iii) full disclosure from the licensee; and

(c) obtaining a written acknowledgment from each party
affirming that the party understands that the licensee will act in
a neutral capacity to advance the interests of each party;

(4) when acting under a limited agency agreement:

(a) act as a neutral third party; and

(b) uphold the following fiduciary duties to both parties:

(i) obedience, which obligates the limited agent to obey all
lawful instructions from the parties, consistent with the agent's
duty of neutrality;

(ii) reasonable care and diligence;

(iii) holding safe all money or property entrusted to the
limited agent; and

(iv) any additional duties created by the agency agreement;

(5) prior to executing a binding agreement, disclose in
writing to clients, agents for other parties, and unrepresented
parties:

(a) the licensee's position as a principal in any transaction
where the licensee operates either directly or indirectly to buy,
sell, lease, or rent real property;

(b) the fact that the licensee holds a license with the
division, whether the license status is active or inactive, in any
circumstance where the licensee is a principal in an agreement
to buy, sell, lease, or rent real property;

(c) the licensee's agency relationship(s);

(d)(1) the existence or possible existence of a due-on-sale

clause in an underlying encumbrance on real property; and

(ii) the potential consequences of selling or purchasing a
property without obtaining the authorization of the holder of an
underlying encumbrance;

(6) in order to offer any property for sale or lease, make
reasonable efforts to verify the accuracy and content of the
information and data to be used in the marketing of the
property;

(7) in order to offer a residential property for sale, disclose
the source on which the licensee relies for any square footage
data that will be used in the marketing of the property:

(a) in the written agreement, executed with the seller,
through which the licensee acquires the right to offer the
property for sale; and

(b) in a written disclosure provided to the buyer, at the
licensee's direction, at or before the deadline for the seller's
disclosure per the contract for sale;

(8) upon initial contact with another agent in a transaction,
disclose the agency relationship between the licensee and the
client;

(9) when executing a binding agreement in a sales
transaction, confirm the prior agency disclosure:

(a) in the currently approved Real Estate Purchase
Contract; or

(b) in a separate provision with substantially similar
language incorporated in or attached to the binding agreement;

(10) when executing a lease or rental agreement, confirm
the prior agency disclosure by:

(a) incorporating it into the agreement; or

(b) attaching it as a separate document;

(11) when offering an inducement to a buyer who will not
pay a real estate commission in a transaction:

(a) obtain authorization from the licensee's principal
broker to offer the inducement;

(b) comply with all underwriting guidelines that apply to
the loan for which the borrower has applied; and

(c) provide notice of the inducement, using any method or
form, to:

(1) the principal broker of the seller's agent, if the seller
paying a commission is represented; or

(i) the seller, if the seller paying a commission is not
represented;

(12) if the licensee desires to act as a sub-agent for the
purpose of showing property owned by a seller who is under
contract with another brokerage, prior to showing the seller's
property:

(a) notify the listing brokerage that sub-agency is
requested; and

(b) enter into a written agreement with the listing
brokerage with which the seller has contracted:

(i) consenting to the sub-agency; and

(i1) defining the scope of the agency;

(c) obtain from the listing brokerage all available
information about the property; and

(d) wuphold the same fiduciary duties outlined in this
Subsection (1);

(13) provide copies of a lease or purchase agreement,
properly signed by all parties, to the party for whom the licensee
acts as an agent;

(14)(a) in identifying the seller's brokerage in paragraph 5
of the approved Real Estate Purchase Contract, use:

(i) the principal broker's individual name; or

(ii) the principal broker's brokerage name; and

(b) personally fulfill the licensee's agency relationship
with the client, notwithstanding the information used to
complete paragraph 5;

(15) timely inform the licensee's principal broker or
branch broker of real estate transactions in which:

(a) the licensee is involved as agent or principal;
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(b) the licensee has received funds on behalf of the
principal broker; or

(c) an offer has been written;

(16)(a) disclose in writing to all parties to a transaction any
compensation in addition to any real estate commission that will
be received in connection with a real estate transaction; and

(b) ensure that any such compensation is paid to the
licensee's principal broker;

(17)(a) innegotiating and closing a transaction, a licensee
may fill out those legal forms as provided for in Section 61-2f-
306;

(18) use an approved addendum form to make a
counteroffer or any other modification to a contract;

(19) in order to sign or initial a document on behalf of a
principal in a sales transaction:

(a) obtain prior written authorization in the form of a
power of attorney duly executed by the principal;

(b) retain in the file for the transaction a copy of said
power of attorney;

(c) attach said power of attorney to any document signed
or initialed by the individual on behalf of the principal;

(d) sign as follows: "(Principal's Name) by (Licensee's
Name), Attorney-in-Fact;" and

(e) initial as follows: "(Principal's Initials) by (Licensee's
Name), Attorney-in-Fact for (Principal's Name);"

(20) in order to sign or initial a document on behalf of a
principal in a property management transaction:

(a) obtain prior written authorization executed by the
principal which specifically identifies the actions that are
authorized to be taken on behalf of the principal;

(b) retain in the file for the transaction a copy of the
written authorization;

(c) sign as follows: "by (Licensee's Name), on behalf of
Owner;" and

(d) initial as follows: "by (Licensee's initials), on behalf of
Owner;"

(21) if employing an unlicensed individual to provide
assistance in connection with real estate transactions, adhere to
the provisions of Section R162-2f-401g;

(22) strictly adhere to advertising restrictions as outlined
in Section R162-2{-401h;

(23) as to a guaranteed sales agreement, provide full
disclosure regarding the guarantee by executing a written
contract that contains:

(a) the conditions and other terms under which the
property is guaranteed to be sold or purchased;

(b) the charges or other costs for the service or plan;

(c) the price for which the property will be sold or
purchased; and

(d) the approximate net proceeds the seller may reasonably
expect to receive;

(24) immediately deliver money received in a real estate
transaction to the principal broker for deposit; and

(25) as contemplated by Subsection 61-2f-401(19), when
notified by the division that information or documents are
required for investigation purposes, respond with the required
information or documents in full and within ten business days.

R162-2f-401b. Prohibited Conduct As Applicable to All
Licensed Individuals.

An individual licensee may not:

(1) engage in any of the practices described in Section 61-
21-401 et seq., whether acting as agent or on the licensee's own
account, in a manner that:

(a) fails to conform with accepted standards of the real
estate sales, leasing, or management industries;

(b) could jeopardize the public health, safety, or welfare;
or

(c) violates any provision of Title 61, Chapter 2f et seq. or

the rules of this chapter;

(2) require parties to acknowledge receipt of a final copy
of any document prepared by the licensee prior to all parties
signing a contract evidencing agreement to the terms thereof;

(3) make a misrepresentation to the division:

(a) in an application for license renewal; or

(b) in an investigation.

(4)(a) propose, prepare, or cause to be prepared a
document, agreement, settlement statement, or other device that
the licensee knows or should know does not reflect the true
terms of the transaction; or

(b) knowingly participate in a transaction in which such a
false device is used;

(5) participate in a transaction in which a buyer enters into
an agreement that:

(a) is not disclosed to the lender; and

(b) if disclosed, might have a material effect on the terms
or the granting of the loan;

(6) use or propose the use of a double contract;

(7) place a sign on real property without the written
consent of the property owner;

(8) take a net listing;

(9) sell listed properties other than through the listing
broker;

(10) subject a principal to paying a double commission
without the principal's informed consent;

(11) enter or attempt to enter into a concurrent agency
representation when the licensee knows or should know that the
principal has an existing agency representation agreement with
another licensee;

(12) pay a finder's fee or give any valuable consideration
to an unlicensed person or entity for referring a prospect, except
that:

(a) alicensee may give a gift valued at $150 or less to an
individual in appreciation for an unsolicited referral of a
prospect that results in a real estate transaction; and

(b) as to a property management transaction, a licensee
may compensate an unlicensed employee or current tenant up to
$200 per lease for assistance in retaining an existing tenant or
securing a new tenant;

(13) accept a referral fee from:

(a) alender; or

(b) a mortgage broker;

(14) act as a real estate agent or broker in the same
transaction in which the licensee also acts as a:

(a) mortgage loan originator, associate lending manager,
or principal lending manager;

(b) appraiser or appraiser trainee;

(c) escrow agent; or

(d) provider of title services;

(15) act or attempt to act as a limited agent in any
transaction in which:

(a) the licensee is a principal in the transaction; or

(b) any entity in which the licensee is an officer, director,
partner, member, employee, or stockholder is a principal in the
transaction;

(16) make a counteroffer by striking out, whiting out,
substituting new language, or otherwise altering:

(a) the boilerplate provisions of the Real Estate Purchase
Contract; or

(b) language that has been inserted to complete the blanks
of the Real Estate Purchase Contract;

(17) advertise or offer to sell or lease property without the
written consent of:

(a) the owner of the property; and

(b) if'the property is currently listed, the listing broker;

(18) advertise or offer to sell or lease property at a lower
price than that listed without the written consent of the seller or
lessor;
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(19) represent on any form or contract that the individual
is holding client funds without actually receiving funds and
securing them pursuant to Subsection R162-2f-401a(23);

(20) when acting as a limited agent, disclose any
information given to the agent by either principal that would
likely weaken that party's bargaining position if it were known,
unless the licensee has permission from the principal to disclose
the information;

(21) disclose, or make any use of, a short sale demand
letter outside of the purchase transaction for which it is issued;

(22) in a short sale, have the seller sign a document
allowing the licensee to lien the property; or

(23) charge any fee that represents the difference between:

(a) the total concessions authorized by a seller and the
actual amount of the buyer's closing costs; or

(b) in a short sale, the sale price approved by the lender
and the total amount required to clear encumbrances on title and
close the transaction.

R162-21-401c. Additional Provisions Applicable to Principal
Brokers.

(1) A principal broker shall:

(a) strictly comply with the record retention and
maintenance requirements of Subsection R162-2f-401k;

(b) provide to the person whom the principal broker
represents in a real estate transaction:

(i) a detailed statement showing the current status of a
transaction upon the earlier of:

(A) the expiration of 30 days after an offer has been made
and accepted; or

(B) abuyer or seller making a demand for such statement;
and

(ii) an updated transaction status statement at 30-day
intervals thereafter until the transaction either closes or fails;

(c)(i) regardless of who closes a real estate transaction,
ensure that final settlement statements are reviewed for content
and accuracy at or before the time of closing by:

(A) the principal broker;

(B) an associate broker or branch broker affiliated with the
principal broker; or

(C) the sales agent who is:

(D) affiliated with the principal broker; and

(II) representing the principal in the transaction; and

(ii) ensure the principals in each closed real estate
transaction receive copies of all documents executed in the
transaction closing;

(d) in order to assign all or part of the principal broker's
compensation to an associate broker or sales agent in accordance
with Section 61-2f-305, provide written instructions to the title
insurance agent that include the following:

(i) an identification of the property involved in the real
estate transaction;

(ii) anidentification of the principal broker and sales agent
or associate broker who will receive compensation in
accordance with the written instructions;

(iii) a designation of the amount of compensation that will
be received by both the principal broker and the sales agent or
associate broker;

(iv) a prohibition against alteration of the written
instructions by anyone other than the principal broker; and

(v) additional instructions at the discretion of the principal
broker;

(e) obtain written consent from both the buyer and the
seller before retaining any portion of an earnest money deposit
being held by the principal broker;

(f) exercise active supervision over the conduct of all
licensees and unlicensed staff employed by or affiliated with the
principal broker, whether acting as:

(1) the principal broker for an entity; or

(ii) a branch broker;

(g) strictly adhere to the rules governing real estate
auctions, as outlined in Section R162-2f-401i;

(h) strictly adhere to the rules governing property
management, as outlined in Section R162-2{-401j;

(1)(1) except as provided in this Subsection (1)(i)(iii),
within three business days of receiving a client's money in a real
estate transaction, deposit the client's money into a trust
account:

(A) maintained by the principal broker pursuant to Section
R162-2f-403; or

(B) if the parties to the transaction agree in writing,
maintained by:

(I) atitle company pursuant to Section 31A-23a-406; or

(II) another authorized escrow entity; and

(ii) within three business days of receiving money from a
client or a tenant in a property management transaction, deposit
the money into a trust account maintained by the principal
broker pursuant to Section R162-2{-403 or forward or deposit
client or tenant money into an account maintained by the
property owner;

(ii1) a principal broker is not required to comply with this
Subsection (1)(1)(i) or (ii) if:

(A) the contract or other written agreement states that the
money is to be:

() held for a specific length of time; or

(II) as to a real estate transaction, deposited upon
acceptance by the seller; or

(B) asto areal estate transaction, the Real Estate Purchase
Contract or other written agreement states that a promissory
note may be tendered in lieu of good funds and the promissory
note:

(I) names the seller as payee; and

(II) is retained in the principal broker's file until closing;

(j)(1) maintain at the principal business location a complete
record of all consideration received or escrowed for real estate
and property management transactions; and

(ii) be personally responsible at all times for deposits held
in the principal broker's trust account;

K)@E)A)I) in a real estate transaction, assign a
consecutive, sequential number to each offer; and

(II) assign a unique identification to each property
management client; and

(B) include the transaction number or client identification,
as applicable, on:

(I) trust account deposit records; and

(II) trust account checks or other equivalent records
evidencing the transfer of trust funds;

(i) maintain a separate transaction file for each offer in a
real estate transaction, including a rejected offer, that involves
funds tendered through the brokerage and deposited into a trust
account;

(iii) maintain arecord of each rejected offer in a real estate
transaction that does not involve funds deposited to trust:

(A) in separate files; or

(B) in a single file holding all such offers; and

(1) if the principal broker assigns an affiliated associate
broker or branch broker to assist the principal broker in
accomplishing the affirmative duties outlined in this Subsection
(1:

(1) actively supervise any such associate broker or branch
broker; and

(i) remain personally responsible and accountable for
adequate supervision of all licensees and unlicensed staff
affiliated with the principal broker.

(2) A principal broker shall not be deemed in violation of
this Subsection (1)(f) where:

(a) an affiliated licensee or unlicensed staff member
violates a provision of Title 61, Chapter 2f et seq. or the rules
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promulgated thereunder;

(b) the supervising broker had in place at the time of the
violation specific written policies or instructions to prevent such
a violation;

(c) reasonable procedures were established by the broker
to ensure that licensees receive adequate supervision and the
broker has followed those procedures;

(d) upon learning of the violation, the broker attempted to
prevent or mitigate the damage;

(e) the broker did not participate in the violation;

(f) the broker did not ratify the violation; and

(g) the broker did not attempt to avoid learning of the
violation.

R162-2f-401d. School and Provider Conduct.

(1) Affirmative duties. A school's owner(s) and director(s)
shall:

(a) within 15 days after the occurrence of any material
change in the information provided to the division under
Subsection R162-2f-206a(2)(a), give the division written notice
of that change;

(b)(i) provide instructors of prelicensing courses with the
state-approved course outline; and

(i) ensure that any prelicensing course adheres to the
topics mandated in the state-approved course outline;

(c) ensure that all instructors comply with Section R162-
2f-401e.

(d) prior to accepting payment from a prospective student
for a prelicensing education course:

(i) provide the criminal history disclosure statement
described in Subsection R162-2f-206a(3)(d);

(ii) obtain the student's signature on the criminal history
disclosure; and

(iii) have the enrollee verify that an education waiver has
not been obtained from the division;

(e)(i) retain signed criminal history disclosures for a
minimum of three years from the date of course completion; and

(i) make the signed criminal history disclosures available
for inspection by the division upon request;

(f) maintain for a minimum of'three years after enrollment:

(i) the registration record of each student;

(i1) the attendance record of each student; and

(iii) any other prescribed information regarding the
offering, including exam results, if any;

(g) ensure that course topics are taught only by:

(1) certified instructors; or

(ii) guest lecturers;

(h)(i) limit the use of approved guest lecturers to a total of
20% of the instructional hours per approved course; and

(ii) prior to using a guest lecturer to teach a portion of a
course, document for the division the professional qualifications
of the guest lecturer;

(i) furnish to the division an updated roster of the school's
approved instructors and guest lecturers each time there is a
change;

(j) within ten days of teaching a course, upload course
completion information for any student who:

(i) successfully completes the course; and

(i) provides an accurate name or license number within
seven business days of attending the course;

(k) substantiate, upon request by the division, any claims
made in advertising; and

(1) include in all advertising materials the continuing
education course certification number issued by the division.

(2) Prohibited conduct. A school may not:

(a) award continuing education credit for a course that has
not been certified by the division prior to its being taught;

(b) award continuing education credit to any student who
fails to:

(i) attend a minimum of 90% of the required class time; or

(ii) pass a prelicense course final examination;

(c) accept a student for a reduced number of hours without
first having a written statement from the division defining the
exact number of hours the student must complete;

(d) allow a student to challenge by examination any course
or part of a course in lieu of attendance;

(e) allow a course approved for traditional education to be:

(i) taught in a private residence; or

(ii) completed through home study;

(f) make a misrepresentation in advertising about any
course of instruction;

(g) disseminate advertisements or public notices that
disparage the dignity and integrity of the real estate profession;

(h) make disparaging remarks about a competitor's
services or methods of operation;

(i) attempt by any means to obtain or use the questions on
the prelicensing examinations unless the questions have been
dropped from the current exam bank;

(j) give valuable consideration to a real estate brokerage or
licensee for referring students to the school,

(k) accept valuable consideration from a real estate
brokerage or licensee for referring students to the brokerage;

(1) allow real estate brokerages to solicit for agents at the
school during class time, including the student break time;

(m) obligate or require students to attend any event in
which a brokerage solicits for agents;

(n) award more than eight credit hours per day per student;

(o) award credit for an online course to a student who fails
to complete the course within one year of the registration date;

(p) advertise or market a continuing education course that
has not been:

(i) approved by the division; and

(i) issued a current continuing education course
certification number; or

(q) advertise, market, or promote a continuing education
course with language indicating that division certification is
pending or otherwise forthcoming.

R162-2f-401e. Instructor Conduct.

(1) Affirmative duties. An instructor shall:

(a) adhere to the approved outline for any course taught;

(b) comply with a division request for information within
ten business days of the date of the request; and

(c) maintain a professional demeanor in all interactions
with students.

(2) Prohibited conduct. An instructor may not:

(a) continue to teach any course after the instructor's
certification has expired and without renewing the instructor's
certification; or

(b) continue to teach any course after the course has
expired and without renewing the course certification.

R162-21-401f. Approved Forms.

The following standard forms are approved by the
commission and the Office of the Attorney General for use by
all licensees:

(1) August 27,2008, Real Estate Purchase Contract;

(2) January 1, 1987, Uniform Real Estate Contract;

(3) October 1, 1983, All Inclusive Trust Deed;

(4) October 1, 1983, All Inclusive Promissory Note
Secured by All Inclusive Trust Deed;

(5) August 5, 2003, Addendum to Real Estate Purchase
Contract;

(6) August 27,2008, Seller Financing Addendum to Real
Estate Purchase Contract;

(7) January 1, 1999, Buyer Financial Information Sheet;

(8) August 27, 2008, FHA/VA Loan Addendum to Real
Estate Purchase Contract;
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(9) January 1, 1999, Assumption Addendumto Real Estate
Purchase Contract;

(10) January 1, 1999, Lead-based Paint Addendum to Real
Estate Purchase Contract; and

(11) January 1, 1999, Disclosure and Acknowledgment
Regarding Lead-based Paint and/or Lead-based Paint Hazards.

R162-21-401g. Use of Personal Assistants.

In order to employ an unlicensed individual to provide
assistance in connection with real estate transactions, an
individual licensee shall:

(1) obtain the permission of the licensee's principal broker
before employing the individual;

(2) supervise the assistant to ensure that the duties of an
unlicensed assistant are limited to those that do not require a real
estate license, including the following:

(a)  performing clerical duties, including making
appointments for prospects to meet with real estate licensees,
but only if the contact is initiated by the prospect and not by the
unlicensed assistant;

(b) at an open house, distributing preprinted literature
written by a licensee, where a licensee is present and the
unlicensed person provides no additional information
concerning the property or financing, and does not become
involved in negotiating, offering, selling or completing
contracts;

(c) acting only as a courier service in delivering
documents, picking up keys, or similar services, so long as the
courier does not engage in any discussion or completion of
forms or documents;

(d) placing brokerage signs on listed properties;

(e) having keys made for listed properties; and

() securing public records from a county recorder's office,
zoning office, sewer district, water district, or similar entity;

(3) compensate a personal assistant at a predetermined rate
that is not:

(a) contingent upon the occurrence of real estate
transactions; or

(b) determined through commission sharing or fee
splitting; and

(4) prohibit the assistant from engaging in telephone
solicitation or other activity calculated to result in securing
prospects for real estate transactions, except as provided in this
Subsection (2)(a).

R162-2f-401h.
Advertising.

(1) Advertising shall include the name of the real estate
brokerage or, as applicable, the property management brokerage
as shown on division records except where:

(a) a licensee advertises unlisted property in which the
licensee has an ownership interest; and

(b) the advertisement identifies the licensee as "owner-
agent" or "owner-broker."

(2) An advertisement that includes the name of an
individual licensee shall also include the name of the licensee's
brokerage in lettering that is at least one-half the size of the
lettering identifying the individual licensee.

(3) An advertisement that includes a photograph of an
individual who is not a licensee shall identify the individual's
role in terms that make it clear that the individual is not
licensed.

(4) An advertisement may not include artwork or text that
states or implies that an individual has a position or status other
than that of sales agent, associate broker, or principal broker
affiliated with a brokerage.

(5) An advertising team, group, or other marketing entity
that is not registered as a brokerage:

(a) shall, in all types of advertising, clearly:

Requirements and Restrictions in

(i) disclose that the team, group, or other marketing entity
is not itself a brokerage; and

(i) state the name of the registered brokerage with which
the property being advertised is listed;

(b) shall, in any printed advertising material, clearly and
conspicuously identify, in lettering that is at least one-half the
size of the largest lettering used in the advertisement, the name
of the registered brokerage with which the property being
advertised is listed; and

(c) may not advertise as an "owner-agent" or "owner-
broker."

(6)(a) A written advertisement of a guaranteed sales plan
shall include, in print at least one-fourth as large as the largest
print in the advertisement:

(i) a statement that costs and conditions may apply; and

(ii) information about how to contact the licensee offering
the guarantee so as to obtain the disclosures required under
Subsection R162-2f-401a(22).

(b) Any radio or television advertisement of a guaranteed
sales plan shall include a conspicuous statement advising if any
conditions and limitations apply.

R162-2-401i. Standards for Real Estate Auctions.

A principal broker who contracts or in any manner
affiliates with an auctioneer or auction company to sell at
auction real property in this state shall:

(1) ensure that all aspects of the auction comply with the
requirements of this section and all other laws otherwise
applicable to real estate licensees in real estate transactions;

(2) ensure that advertising and promotional materials
associated with an auction name the principal broker;

(3) attend and supervise the auction;

(4) ensure that any purchase agreement used at the auction
is completed by an individual holding an active Utah real estate
license and is filled out in compliance with Section 61-2{-306;

(5) ensure that any money deposited at the auction is
placed in trust pursuant to Subsection R162-2f-401¢(1)(i); and

(6) ensure that adequate arrangements are made for the
closing of any real estate transaction arising out of the auction.

R162-21-401j. Standards for Property Management.

(1) Property management performed by a real estate
brokerage, or by licensees or unlicensed assistants affiliated
with the brokerage, shall be done under the name of the
brokerage as registered with the division unless the principal
broker holds a dual broker license and obtains a separate
registration pursuant to Section R162-2f-205 for a separate
business name.

(2) Inaddition to fulfilling all duties related to supervision
per Section 61-2{-401(12), the principal broker of a registered
entity, and the branch broker of a registered branch, shall
implement training to ensure that each sales agent, associate
broker, and unlicensed employee who is affiliated with the
licensee has the knowledge and skills necessary to perform
assigned property management tasks within the boundaries of
these rules, including this Subsection R162-2{-401j(3).

(3) Anunlicensed individual employed by a real estate or
property management company may perform the following
services under the supervision of the principal broker without
holding an active real estate license:

(a) providing a prospective tenant with access to a rental
unit;

(b) providing secretarial, bookkeeping, maintenance, or
rent collection services;

(c) quoting rent and lease terms as established or approved
by the principal broker;

(d) completing pre-printed lease or rental agreements,
except as to terms that may be determined through negotiation
of the principals;
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(e) serving or receiving legal notices;

(f) addressing tenant or neighbor complaints; and

(g) inspecting units.

(4) Within 30 days of the termination of a contract with a
property owner for property management services, the principal
broker shall deliver all trust money to the property owner, the
property owner's designated agent, or other party as designated
under the contract with the property owner.

R162-2f-401k. Recordkeeping Requirements.

A principal broker shall:

(1) maintain and safeguard the following records to the
extent they relate to the business of a principal broker:

(a) all trust account records;

(b) any document submitted by a licensee affiliated with
the principal broker to a lender or underwriter as part of a real
estate transaction;

(c) any document signed by a seller or buyer with whom
the principal broker or an affiliated licensee is required to have
an agency agreement; and

(d) any document created or executed by a licensee over
whom the principal broker has supervisory responsibility
pursuant to Subsection R162-2{-401¢(1)(f);

(2) maintain the records identified in Subsection R162-2f-
401k(1):

(a)(i) physically:

(A) at the principal business location designated by the
principal broker on division records; or

(B) where applicable, at a branch office as designated by
the principal broker on division records; or

(ii) electronically, in a storage system that complies with
Title 46 Chapter 04, Utah Uniform Electronic Transactions Act;
and

(b) for at least three calendar years following the year in
which:

(i) an offer is rejected; or

(ii) the transaction either closes or fails;

(3) upon request of the division, make any record
identified in Subsection R162-2f-401k(1) available for
inspection and copying by the division;

(4) notify the division in writing within ten business days
after terminating business operations as to where business
records will be maintained; and

(5) upon filing for brokerage bankruptcy, notify the
division in writing of:

(a) the filing; and

(b) the current location of brokerage records.

R162-21-402. Investigations.

The investigative and enforcement activities of the division
shall include the following:

(1) verifying information provided on new license
applications and applications for license renewal;

(2) evaluation and investigation of complaints;

(3) auditing licensees' business records, including trust
account records;

(4) meeting with complainants, respondents, witnesses and
attorneys;

(5) making recommendations for dismissal or prosecution;

(6) preparation of cases for formal or informal hearings,
restraining orders, or injunctions;

(7) working with the assistant attorney general and
representatives of other state and federal agencies; and

(8) entering into proposed stipulations for presentation to
the commission and the director.

R162-2f-403a. Trust Accounts - General Provisions.
(1) A principal broker shall:
(a)(i) if engaged in listing or selling real estate, maintain

at least one real estate trust account in a bank or credit union
located within the state of Utah; and

(i) if engaged in property management, refer to
Subsection R162-21-403b(3);

(b) at the time a trust account is established, notify the
division in writing of:

(i) the account number;

(i) the address of the bank or credit union where the
account is located; and

(iii) the type of activity for which the account is used.

(2) A trustaccount maintained by a principal broker shall
be non-interest-bearing, unless:

(a) the parties to the transaction agree in writing to deposit
the funds in an interest-bearing account;

(b) the parties to the transaction designate in writing the
person to whom the interest will be paid upon completion or
failure of the sale;

(c) the person designated under this Subsection (2)(b):

(i) qualifies at the time of payment as a non-profit
organization under Section 501(c)(3) of the Internal Revenue
Code; and

(ii) operates exclusively to provide grants to affordable
housing programs in Utah; and

(d) the affordable housing program that is the recipient of
the grant under this Subsection (2)(c)(ii) qualifies at the time of
payment as a non-profit organization under Section 501(c)(3) of
the Internal Revenue Code.

(3) A principal broker may not deposit into the principal
broker's real estate trust account funds received in connection
with rental of tourist accommodations where the rental period
is less than 30 consecutive days.

(4) Records of deposits to a trust account shall include:

(a) transaction number or unique client identifier, as
applicable pursuant to Subsection R162-2f-401c(1)(k);

(b) identification of payee and payor;

(c) amount of deposit;

(d) location of property subject to the transaction; and

(e) date and place of deposit.

(5) Any instrument by which funds are disbursed from a
real estate or property management trust account shall include:

(a) the business name of the registered entity;

(b) the address of the registered entity;

(c) clear identification of'the trust account from which the
disbursement is made, including:

(i) account name; and

(ii) account number;

(iii) transaction number or unique client identification, as
applicable, pursuant to Subsection R162-2{-401¢(1)(k);

(iv) date of disbursement;

(v) clear identification of payee and payor;

(vi) amount disbursed,

(vii) notation identifying the purpose for disbursement;
and

(viii) check number, wire transfer number, or equivalent
bank or credit union instrument identification.

(6) Any instrument of conveyance that is voided shall be
clearly marked with the term "void" and the original instrument
retained pursuant to Subsection R162-2f-401k.

(7) If both parties to a contract make a written claim to
money held in a principal broker's trust fund and the principal
broker cannot determine from any signed agreement which
party's claim is valid, the principal broker may:

(a) interplead the funds into court and thereafter disburse:

(i) upon written authorization of the party who will not
receive the funds; or

(i) pursuant to the order of a court of competent
jurisdiction; or

(b) within 15 days of receiving written notice that both
parties claim the funds, refer the parties to mediation if:
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(i) no party has filed a civil suit arising out of the
transaction; and

(ii) the parties have contractually agreed to submit disputes
arising out of their contract to mediation.

(8) If a principal broker is unable to disburse trust funds
within five years after the failure of a transaction, the principal
broker shall remit the funds to the State Treasurer's Office as
unclaimed property pursuant to Title 67, Chapter 4a et seq.

(9) Trust account reconciliation. For each real estate or
property management trust account operated by a registered
entity, the principal broker of the entity shall:

(a) maintain a date-sequential record of all deposits to and
disbursements from the account, including or cross-referenced
to the information specified in Subsection R162-2f-401¢(1)(k);

(b) maintain a current, running total of the balance
contained in the trust account;

(c)(i) maintain records sufficient to detail the final
disposition of all funds associated with each transaction; and

(ii) ensure that each closed transaction balances to zero;

(d) reconcile the brokerage trust account records with the
bank or credit union records at least monthly; and

(e) upon request, make all trust account records available
to the division for auditing or investigation.

(10) The principal broker shall notify the division within
30 days if:

(a) the principal broker receives, from a bank or credit
union in which the principal broker maintains a real estate or
property management trust account, documentation to evidence
that the trust account is out of balance; and

(b) the imbalance cannot be cured within the 30-day
notification period.

R162-2f-403b. Real Estate Trust Accounts.

(1) Areal estate trust account shall be used for the purpose
of securing client funds:

(a) deposited with the principal broker in connection with
a real estate transaction regulated under Title 61, Chapter 2f et
seq.;

(b) if the principal broker is also a builder or developer,
deposited under a Real Estate Purchase Contract, construction
contract, or other agreement that provides for the construction
of a dwelling; and

(c) collected in the performance of property management
duties, pursuant to this Subsection (3).

(2) A principal broker violates Subsection 61-2f-401(4)(B)
if the principal broker deposits into the real estate trust account
more than $500 of the principal broker's own funds.

(3)(@) A principal broker who regularly engages in
property management on behalf of seven or more individual
units shall establish at least one property management trust
account that is:

(i) separate from the real estate trust account; and

(ii) operated in accordance with Subsection R162-2f-403c.

(b) A principal broker who collects rents or otherwise
manages property for no more than six individual units at any
given time may use the real estate trust account to secure funds
received in connection with the principal broker's property
management activities.

(4) Unless otherwise agreed pursuant to this Subsection
(5)(b), a principal broker may not pay a commission from the
real estate trust account without first:

(a) obtaining written authorization from the buyer and
seller, through contract or otherwise;

(b) closing or otherwise terminating the transaction;

(c) delivering the settlement statement to the buyer and
seller;

(d) ensuring that the buyer or seller whom the principal
broker represents has been paid the amount due as determined
by the settlement statement;

(e) making a record of each disbursement; and

(f) depositing funds withdrawn as the principal broker's
commission into the principal broker's operating account prior
to further disbursing the money.

(5) A principal broker may disburse funds from a real
estate trust account only in accordance with:

(a) specific language in the Real Estate Purchase Contract
authorizing disbursement;

(b) other proper written authorization of the parties having
an interest in the funds; or

(c) court order.

(6) A principal broker may not release for construction
purposes those funds held as deposit money under an agreement
that provides for the construction of a dwelling unless the
purchaser authorizes such disbursement in writing.

(7) A principal broker may not release earnest money or
other trust funds associated with a failed transaction unless:

(a) a condition in the Real Estate Purchase Contract
authorizing disbursement has occurred; or

(b) the parties execute a separate signed agreement
containing instructions and authorization for disbursement.

R162-2-403c. Property Management Trust Accounts.

(1) As of January 1, 2014, a trust account that is used
exclusively for property management purposes shall be used to
secure the following:

(a) tenant security deposits;

(b) rents; and

(c) money tendered by a property owner as a reserve fund
or for payment of unexpected expenses.

(2) Aprincipal broker violates Subsection 61-2{-401(4)(B)
if the principal broker deposits into a property management trust
account any funds belonging to the principal broker without:

(a) maintaining records to clearly identify the total amount
belonging to the principal broker; or

(b) performing a monthly line-item reconciliation of all
deposits and withdrawals of funds belonging to the principal
broker.

(3) A principal broker may disburse funds from a property
management trust account only in accordance with:

(a) specific language in the property management contract
or tenant lease agreement, as applicable, authorizing
disbursement;

(b) other proper written authorization of the parties having
an interest in the funds; or

(c) court order.

(4) A principal broker who transfers funds from a property
management trust account for any purpose shall maintain
records to clearly evidence that:

(a) prior to making the transfer, the principal broker
verified the money as belonging to the property owner for
whose benefit, or on whose instruction, the funds are
transferred;

(b) any money transferred into an operating account as the
principal broker's property management fee is earned according
to the terms of the principal broker's contract with the property
owner;

(c) any transfer for maintenance, repair, or similar purpose
is:

(i) authorized according to the terms of the applicable
property management contract, tenant lease agreement, or other
instruction of the property owner; and

(ii) used strictly for the purpose for which the transfer is
authorized, with any excess returned to the trust account.

R162-2f-407. Administrative Proceedings.

(1) An adjudicative proceeding conducted subsequent to
the issuance of a cease and desist order shall be conducted as a
formal adjudicative proceeding.
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(2) Other adjudicative proceedings.

(a) All adjudicative proceedings as to any matter not
specifically designated as requiring a formal adjudicative
proceeding shall be designated as either formal or informal in
the division's notice of agency action or notice of proceeding, as
applicable.

(b) A hearing shall be held in an informal adjudicative
proceeding only ifrequired or permitted by the Utah Real Estate
Licensing and Practices Act or by these rules.

(3) Hearings required. A hearing before the commission
shall be held in a proceeding:

(a) commenced by the division for disciplinary action
pursuant to Section 61-2f-401 and Subsection 63G-4-201(2);

(b) to adjudicate an appeal from an automatic revocation
under Subsection 61-2f-204(1)(e), if the appellant requests a
hearing;

(c) appealing a division order denying or restricting a
license; and

(d) when an application presents unusual circumstances,
such that the division determines that the application should be
heard by the commission.

(4) Procedures for hearings in informal adjudicative
proceedings.

(a) The division director shall be the presiding officer for
any informal adjudicative proceeding unless the matter has been
delegated to a member of the commission or an administrative
law judge.

(b) All informal adjudicative proceedings shall adhere to
procedures as outlined in:

(i) Utah Administrative Procedures Act Title 63G, Chapter
4

(ii) Utah Administrative Code Rule R151-4 et seq.; and

(iii) the rules promulgated by the division.

(c) Except as provided in this Subsection (5)(b), a party is
not required to file a written answer to a notice of agency action
from the division in an informal adjudicative proceeding.

(d) In any proceeding under this Subsection 407, the
commission and the division may at their discretion delegate a
hearing to an administrative law judge or request that an
administrative law judge assist the commission and the division
in conducting the hearing. Any delegation of a hearing to an
administrative law judge shall be in writing.

(e) Upon the scheduling of a hearing by the division and
at least 30 days prior to the hearing, the division shall, by first
class postage-prepaid delivery, mail written notice of the date,
time, and place scheduled for the hearing:

(i) to the respondent at the address last provided to the
division pursuant to Section 61-2f-207; and

(i1) ifthe respondent is an actively licensed sales agent or
associate broker, to the principal broker with whom the
respondent is affiliated.

(f) Formal discovery is prohibited.

(g) The division may issue subpoenas or other orders to
compel production of necessary and relevant evidence:

(i) on its own behalf; or

(i) on behalf of a party where the party:

(A) makes a written request;

(B) assumes responsibility for effecting service of the
subpoena; and

(C) bears the costs of the service, any witness fee, and any
mileage to be paid to a witness.

(h) Upon ordering a licensee to appear for a hearing, the
division shall provide to the licensee the information that the
division will introduce at the hearing.

(i) The division shall adhere to Title 63G, Chapter 2,
Government Records Access and Management Act in addressing
a request for information obtained by the division through an
investigation.

(j) The division may decline to provide a party with

information that it has previously provided to that party.

(k) Intervention is prohibited.

(1) Hearings shall be open to all parties unless the
presiding officer closes the hearing pursuant to:

(1) Title 63G, Chapter 4, the Utah Administrative
Procedures Act; or

(i1) Title 52, Chapter 4, the Open and Public Meetings Act.

(m) Upon filing a proper entry of appearance with the
division pursuant to Utah Administrative Code Section R151-4-
110(1)(a), an attorney may represent a party.

(5) Additional procedures for informal disciplinary
proceedings.

(a) The division shall commence a disciplinary proceeding
by filing and serving on the respondent:

(i) anotice of agency action;

(ii) a petition setting forth the allegations made by the
division;

(iii) a witness list, if applicable; and

(iv) an exhibit list, if applicable.

(b) Answer.

(i) At the time the petition is filed, the presiding officer,
upon a determination of good cause, may require the respondent
to file an answer to the petition by so ordering in the notice of
agency action.

(i1) The respondent may file an answer, even if not ordered
to do so in the notice of agency action.

(iii) Any answer shall be filed with the division within
thirty days after the mailing date of the notice of agency action
and petition.

(c) Witness and exhibit lists.

(i) Where applicable, the division shall provide its witness
and exhibit lists to the respondent at the time it mails its notice
of hearing.

(i) The respondent shall provide its witness and exhibit
lists to the division no later than thirty days after the mailing
date of the division's notice of agency action and petition.

(iii) Any witness list shall contain:

(A) the name, address, and telephone number of each
witness; and

(B) asummary of the testimony expected from the witness.

(iv) Any exhibit list:

(A) shall contain an identification of each document or
other exhibit that the party intends to use at the hearing; and

(B) shall be accompanied by copies of the exhibits.

(d) Pre-hearing motions.

(i) Any pre-hearing motion permitted under the
Administrative Procedures Act or the rules promulgated by the
Department of Commerce shall be made in accordance with
those rules.

(ii) The division director shall receive and rule upon any
pre-hearing motions.

(6) Formal adjudicative proceedings shall be conducted
pursuant to the Administrative Procedures Act and the rules
promulgated by the Department of Commerce.

R162-21-501. Appendices.

When calculating experience points from Tables 1 and 2,
experience points are limited to points for those activities which
require a real estate license and comply with R162-2f-401a. A
minimum of one-half of the points in Tables 1 and 2 must derive
from transactions of properties located in the state of Utah.

TABLE 1
APPENDIX 1 - REAL ESTATE SALES TRANSACTIONS
EXPERIENCE TABLE

RESIDENTIAL - points can be accumulated from either the selling
or the listing side of a real estate closing:

(a) One unit dwelling 2.5 points
(b) Two- to four-unit dwellings 5 points
(c) Apartments, 5 units or over 10 points
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(d) Improved Tot 2 points

(e) Vacant land/subdivision 10 points
COMMERCIAL

(f) Hotel or motel 10 points

(g) Industrial or warehouse 10 points

(h) oO0ffice building 10 points

(i) Retail building 10 points

TABLE 2
APPENDIX 2 - LEASING TRANSACTIONS AND PROPERTY MANAGEMENT
EXPERIENCE TABLE

RESIDENTIAL
(a) Each master agreement of 5 units
or more 5 points
(b) Each unit leased 1.25 points
*(c) A1l other property management 0.25 pt/month

COMMERCIAL - hotel/motel, industrial/warehouse, office, or
retail building

(a) Each master agreement of 5 units or more 5 points
(b) Each unit leased 1.25 points
*(c) A1l other property management 1 pt/month

*When calculating experience points from Table 2, the
total combined monthly experience credit claimed for "Al1l other
property management" combined, both residential and commercial,
may not exceed 25 points in any application to practice as a
real estate broker.

TABLE 3
APPENDIX 3 - OPTIONAL EXPERIENCE TABLE
Real Estate Attorney 1 pt/month
CPA-Certified Public Accountant 1 pt/month
Mortgage Loan Officer 1 pt/month
Licensed Escrow Officer 1 pt/month
Licensed Title Agent 1 pt/month
Designated Appraiser 1 pt/month
Licensed General Contractor 1 pt/month
Bank Officer in Real Estate Loans 1 pt/month
Certified Real Estate Prelicensing Instructor .5 pt/month

KEY: real estate business, operational requirements, trust
account records, notification requirements

December 16, 2015 61-21-103(1)

Notice of Continuation August 12, 2015 61-21-105

61-2£-203(1)(e)

61-21-206(3)

61-21-206(4)(a)

61-21-306

61-2£-307
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R162. Commerce, Real Estate.
R162-57a. Timeshare and Camp Resort Rules.
R162-57a-1. Title and Authority.

(1) This section shall be known as the "Timeshare and
Camp Resort Rules."

(2) The authority to make rules for the timeshare and camp
resort industries is granted to the division director by Section
57-19-3.

R162-57a-2. Definitions.

(1) "Affiliation" means an employment or independent
contractor relationship between a salesperson and a developer.

(2) "Amendment" means a change to an original
registration as to information submitted pursuant to Subsection
R162-57a-5(3)(j)-(y).

(3) "Annual report" means information submitted to the
division in order to renew a project registration, including the
following:

(a) the number of intervals, memberships, or other interests
sold since the registration was issued or last renewed,

(b) the total number of intervals, memberships, or other
interests sold since the date of initial registration;

(c) the number of intervals, memberships, or other interests
reacquired by foreclosure or similar proceeding that had
previously been reported as sold;

(d) the total number of registered but unsold intervals,
memberships, or other interests as of the date of the annual
report; and

(e) the total number of intervals, memberships, or other
interests that have been registered.

(4) The acronym "ATR" means ARELLO Timeshare
Registry, which is the online database system through which
developers may register projects with the division.

(5) "Business day" means a day other than a:

(a) Saturday;

(b) Sunday; or

(c) state or federal holiday.

(6) "Common promotional plan" means a plan whereby
multiple timeshare or camp resort interests, whether in the same
location or not, are advertised and/or offered for disposition
without the ownership of the interests being differentiated or
distinguished.

(7) "Common facilities" means areas and amenities within
a project to which all purchasers share an equal right of access
and use.

(8) "Consolidation" means the registration of additional
interests in a project for which the director has previously issued
a registration.

(9) "Day" means calendar day unless specified as "business
day."

(10) "Direct sales presentation" means a meeting in which
asalesperson provides information about project(s) or interest(s)
to one or more prospective purchasers.

(11) "Entity" means:

(a) a corporation;

(b) alimited liability company;

(c) a partnership;

(d) a company;

(e) an association;

(f) ajoint venture;

(g) abusiness trust;

(h) a trust; or

(i) another organization.

(12) "Expired registration" means a project or salesperson
registration that may not be used to advertise, offer, or sell
interests because the holder of the registration failed to renew it
by or before the expiration date.

(13) "Notice of defect" means a written communication
from the director informing an applicant that the applicant must

submit additional information to clarify, complete, or correct an
application for:

(a) registration;

(b) consolidation; or

(c) renewal.

(14) "Person" means an individual or an entity.

(15) "Personal information" means data that may be used
to identify or contact a prospective purchaser, including:

(a) name;

(b) home or business address;

(c) home, business, or cell telephone number; and

(d) e-mail address.

(16) "Prospective purchaser" means a person who:

(a) attends a sales presentation;

(b) communicates with a developer or salesperson in order
to obtain information about a project;

(c) provides personal information to a developer or
salesperson; or

(d) is solicited by a developer or salesperson through any
type of advertisement.

(17) "Property report" means a document that includes:

(a) disclosures required pursuant to Section 57-19-11;

(b) a cover sheet as generated and provided by the
division; and

(c) areceipt generated by the division.

(18) "Public offering statement" has the same meaning as
"property report."

(19) "Registration" means:

(a) asto a project, division approval of the project as being
suitable for the advertisement, offering, and sale of interests;
and

(b) as to a salesperson, division approval for the
salesperson to engage in the advertisement, offering, and sale of
interests.

(20) "Reinstatement period" means a 30-day period
following the expiration of registration during which a person
may reinstate an expired registration by submitting all required
renewal materials and paying applicable fees.

(21) The acronym "RELMS" means Real Estate License
Management System, which is the online forum through which
registered salespersons may submit forms and information to the
division.

(22) "Renewal" means extending a registration for an
additional period on or before the date the registration expires.

(23) "Supplement" means a change in the information
submitted pursuant to Subsection R162-57a-5(3)(a)-(i).

(24) "Temporary permit" means authorization from the
division for a developer to engage in the advertisement,
offering, and sale of interests for a period not to exceed 30 days.

R162-57a-5. Project Registration.

(1) Registration required.

(a) A person may not engage in the advertisement,
offering, or sale of interests unless:

(i) the project is properly registered with the division
pursuant to Section 57-19 et seq. and these rules; and

(ii) each individual who will engage in offering or selling
interests is registered as salesperson pursuant to Section 57-19
et seq. and these rules.

(b)(i) A project is not considered registered until the
developer seeking registration obtains from the division:

(A) acomplete property report, approved by the division;
and

(B) an order of registration.

(ii) In accordance with Section 57-19-6, the division shall
provide the developer a property report cover sheet and receipt
1f 30 business days after the date of application, the division has
not:

(A) denied the application; or
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(B) notified the applicant of a defect in the registration
application.

(iii) A salesperson is not considered registered until the
individual receives a registration from the division.

(c) Absent the issuance of a property report or registration,
acceptance by the division of a registration fee does not
authorize a person to engage in the advertisement, offering, or
sale of interests.

(2) Registration procedure. A developer shall submit all
information required under Subsection (3) to the division:

(a) through the ATR; or

(b) if the developer obtains advance permission from the
division, directly to the division.

(3) Required Information. A developer shall submit to the
division:

(a) property report pursuant to Section 57-19-11 and
Subsection R162-57a-11;

(b) as to each officer, partner, director, and owner of the
developer:

(i) as applicable, documentation of any disciplinary or
adverse licensing action taken against a professional license held
by the individual in any jurisdiction;

(ii)(A) a statement of the type and extent of any financial
interest the individual has in the project; and

(B) an explanation of any options the individual may
exercise to acquire additional financial interest in the project;

(iii) as applicable, court records from any criminal
proceeding taken against the individual in any jurisdiction,
regardless of whether the proceeding was resolved by:

(A) conviction;

(B) plea in abeyance;

(C) diversion agreement;

(D) sentence of confinement; or

(E) dismissal; and

(iv) asapplicable, documentation of any bankruptcy filing
by:

(A) the individual; or

(B) an entity in which the individual has held:

(I) an ownership interest; or

(II) a position as a manager, officer, or director;

(c) evidence that the developer is registered in good
standing with the Utah Division of Corporations;

(d) corporate resolution naming a resident agent to act on
behalf of the developer;

(e) copy of the current articles of incorporation or other
instrument creating the developer entity;

(f) copy of the current bylaws of the developer entity;

(g)(i) states or jurisdictions in which the developer has
filed an application for registration or similar document;

(ii) copy of the property report or other disclosure
document required to be given to purchasers by any jurisdiction
in which the project is registered or the developer is otherwise
authorized to advertise, offer, or sell interests;

(iii) full documentation of any adverse order, judgment, or
decree entered in connection with the project by any regulatory
authority in any jurisdiction;

(h) name of any salesperson who will offer or sell interests
in the project;

(1) name of the individual who will be responsible for
directly supervising the salesperson(s) offering or selling
interests in the project;

(j) legal description of the property upon which the project
is located;

(k) statement, generated or updated within the 30-day
period preceding the date of application, of the condition of the
title to the property upon which the project is located, including
encumbrances;

(1)(i) copy of any instrument by which the developer
acquired interest in the project; or

(i1) if the developer does not hold fee title to the property,
evidence that the developer is legally entitled to use the
property, as follows:

(A) if'the property is situated within Utah:

(I) atitle opinion from a title insurer licensed in Utah; or

(II) an opinion letter from an independent, third party
attorney actively licensed in Utah;

(B) ifthe property is situated outside of Utah:

(I) atitle opinion from a title insurer licensed where the
property is situated; or

(II) an opinion letter from an independent, third party
attorney who is actively licensed to practice in the jurisdiction
where the property is situated; and

(C) if the property is located in a jurisdiction such as a
foreign country where property title opinions are issued by
parties other than title companies and attorneys, other evidence
of title as specified and approved by the director;

(m) copy of any instrument creating a lien, easement,
restriction, or other encumbrance affecting the project, including
any recording data, but redacted as to the consideration paid
upon acquisition of the project;

(n) statement of the zoning and other governmental
regulations affecting the use of the project;

(o) existing and proposed taxes or special assessments that
affect the project;

(p)(i) copies of the instruments that will be delivered to a
purchaser to evidence the purchaser's interest in the project; and

(ii) copies of the contracts and other agreements that a
purchaser will be required to agree to or sign;

(qQ) topograhic map and accompanying statement
describing the general topography and physical characteristics
of the project, including:

(i) terrain;

(ii) soil conditions;

(iii) flood control; and

(iv) climate;

(r) copy of any:

(i) recorded declaration of condominium,;

(ii) recorded covenants, conditions, and restrictions
(CCRs); and

(iii) instrument governing the projectand incorporating all
covenants of the grantor or lessor;

(s) copy of any plan to create an association for project
owners;

(t) narrative description of the promotional plan for the
disposition of the project;

(u) statement disclosing any inducement that will be
offered in connection with the advertisement, offering, or sale
of interests in the project;

(v) map showing:

(i) the location of the interests and other improvements on
the property;

(i1) the relation of the project to existing streets, roads, and
other off-site improvements; and

(iii) the relation of the project to factors that might
negatively impact the quiet enjoyment of an interest;

(w)(1) statement of improvements and amenities to be
installed that have not been completed;

(ii) schedule for completion;

(iii) evidence that the developer has obtained all necessary
permits; and

(iv) if the city or county in which the property is located
does not require means of assurance that all improvements and
amenities referred to in the application will be completed,
copies of:

(A) escrow or trust agreements;

(B) performance bonds; or

(C) other documentation to evidence that adequate
financing is available and arrangements have been made for the
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installation of all streets, sewers, electricity, gas, water,
telephone, drainage, and other improvements;

(x)(1) provisions for maintenance to both existing and
planned improvements and amenities; and

(ii) estimated cost of such maintenance to purchasers;

(y) description of any corrective work that must be
performed on or relating to the project before particular interests
are suitable for use;

(z) completed application as required by the division; and

(aa) anonrefundable registration fee.

(4) The director may waive production of an item required
pursuant to Subsection (3) if the developer shows that the item
is not necessary to fulfill the purposes of Section 56-19 et seq.

(5) Consolidation.

(a) An application for consolidation shall be prepared and
submitted in the same format as an application for initial
registration.

(b) Where there is no change in the information submitted
by the developer for the initial registration, the documents
required by Subsection (3) may be incorporated by reference to
documents on file with the division.

(c) An incomplete application for consolidation shall be
treated as provided in Subsection (6).

(d) New inventory added to a project through
consolidation is subject to inspection by the division.

(6) Notice of defect.

(a) If an application is incomplete, or otherwise fails to
comply with Section 57-19 et seq. or these rules, the director
shall send a notice of defect to the developer or the developer's
legal representative specifying:

(i) what additional information is required to cure the
defect; and

(ii) the deadline by which the division must receive the
additional information.

(b) After receipt of a notice of defect, the developer may
not offer units to the public:

(i) until the defect is cured and a registration obtained; or

(ii) without obtaining a temporary permit pursuant to
Section 57-19-6(3) and Subsection (8).

(c)(i) If the additional information is not received by the
division by the deadline specified in the notice of defect, the
director may deny the registration.

(i1)) An order of denial may be appealed pursuant to
Section 57-19-17.

(7) Standards for approval.

(a) The director may not approve an application for
registration of a project unless:

(i) the documents submitted pursuant to Subsection (3)
meet the requirements of Section 57-19 et seq. and these rules;
and

(i) the developer demonstrates the ability to convey or
cause to be conveyed the interests offered for disposition.

(b) The division may not issue a project registration to a
developer that has an officer, partner, director, or owner who
has:

(i) been prosecuted for a felony that resulted in a:

(A) conviction within the five-year period preceding the
date of application;

(B) plea agreement within the five-year period preceding
the date of application; or

(C) jail or prison release date falling within the five-year
period preceding the date of application; or

(i) been prosecuted for a misdemeanor involving fraud,
misrepresentation, theft, or dishonesty that resulted in a:

(A) conviction within the three-year period preceding the
date of application; or

(B) jail or prison release date falling within the three-year
period preceding the date of application.

(c) Ifthe director determines that a registration application

and supporting documentation meet the criteria for registration,
the division shall issue:

(i) an order of registration designating the form of the
property report that the developer is required to provide to a
prospective purchaser pursuant to Section 57-19-11;

(ii) a property report cover sheet, which the developer
shall attach to the property report as its first page; and

(iii) areceipt for property report, which the developer shall
attach to the property report as its last page.

(8) Temporary permit.

(a) To apply for a temporary permit, a person shall:

(i) make application by submitting a written request to the
director;

(i) comply with Section 57-19-6(3); and

(iii) pay all fees required for registration.

(b) A temporary permit issued by the director is valid for
a period of 30 days from the date of issue.

(c) A temporary permit may not be renewed.

(9) Notification of changes.

(a) A developer whose project is registered under Section
57-19 et seq. shall report to the division within 10 business days
any change in:

(i) the developer's contact information;

(ii) the disclosures required under Section 57-19-11;

(iii) the information provided under this Subsection (3),
including changes in salespersons employed or contracted to
advertise, offer, or sell interests in the project;

(iv)(A) the bankruptcy of an entity controlled or owned by
the developer that engages in the advertisement, offering, or sale
of interests; and

(B) if the developer is an individual, the filing of a
personal bankruptcy;

(v) the suspension, revocation, surrender, cancellation, or
denial or a professional license or professional registration
issued to the developer, whether the license or registration is
issued by this state or another jurisdiction;

(vi) the entry of a cease and desist order, a temporary or
permanent injunction, or a regulatory action:

(A) against the developer by a court or a government
agency; and

(B) based on:

(I) conduct or a practice involving the advertisement,
offering, or sale of interests; or

(II) conduct involving fraud, misrepresentation, or deceit;
and

(vii) a finding of fraud, misrepresentation, or deceit
entered against the developer in a judicial or administrative
proceeding instituted by a purchaser and arising out of or
relating to:

(A) the advertising or sale of an interest;

(B) disclosures required under Section 57-19-11; or

(C) rescission rights.

(b) If a deadline for notification falls on a day when the
division is closed for business, the deadline shall be extended to
the next business day.

(10) Amendment and supplement to initial registration.

(a) To submit an amendment to a registration, a developer
shall:

(i) complete an amendment filing through the ATR; or

(ii) obtain prior permission from the division to submit the
information by mail.

(b) To submit a supplement to a registration, a developer
shall:

(i) complete a courtesy filing through the ATR; or

(ii) obtain prior permission from the division to submit the
information by mail.

(c) Pursuant to Section 57-19-8(4), the certification of a
class in a class-action lawsuit against a developer on the basis
of the developer's advertising, selling, or managing a project or
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interest requires the filing of an amendment.

R162-57a-8. Restrictions on Proposed Advertising.

(1) Advertising that promotes gifts and other awards in
connection with attending a sales presentation shall:

(a) disclose any conditions precedent to the receipt of the
gift or other award; and

(b) if receipt of a specific advertised gift or other award is
not guaranteed by virtue of attendance at the sales presentation,
state the odds of any attendee's chance of receiving the gift or
other award.

(2) A substitute gift, inducement, or award:

(a) shall be equal in value or use to the gift, inducement,
or award that was originally promised; and

(b) may not burden the recipient with additional travel
expense in order to receive the value of the gift, inducement, or
award.

R162-57a-9.
Registration.

(1) Project registration renewal. To renew a registration
of a project, a person shall submit to the division, no later than
the expiration date set forth on the order of registration:

(a) an annual report;

(b)(i) anupdated property report, with changes underlined
in red; or

(ii) a statement that no changes have occurred in the
property report that is on record with the division;

(c) adescription of any change in the information provided
in the application for registration;

(d) documentation of any judicial proceeding or regulatory
investigation instituted by complaint of a purchaser against the
developer and arising out of or relating to:

(i) the advertising or sale of an interest;

(i1) disclosures required under Section 57-19-11;

(iii) rescission rights;

(iv) fraud; or

(v) misrepresentation of interests represented by the
registration; and

(e) anonrefundable renewal fee.

(2) Reinstatement.

(a) To reinstate an expired project registration, a person
shall submit to the division, no later than 30 calendar days
following the expiration of the registration:

(i) all materials required for a timely renewal; and

(i) a nonrefundable late fee.

(b) A registration that is expired more than 30 days may
not be renewed or reinstated. To obtain a registration, a person
shall apply as a new applicant.

Renewal and Reinstatement of Project

R162-57a-11. Disclosure Required.

(1) The disclosures required by Section 57-19-11 and
submitted to the division as part of the application for project
registration shall be:

(a)(i) reproduced on good quality white paper 8-1/2 by 11
inches in size;

(ii) typed in a font no smaller than 10-point type, except
that financial statements or other statistical or tabular matter may
be set in type as small as 8-point type; and

(iii) organized into reasonably short paragraphs or sections
with appropriate captions or headings to identify each paragraph
or section; or

(b) ifacceptable to the director, approved by another state.

(2)(a) Upon approving the developer's disclosures, the
division shall supply to the developer:

(i) a cover sheet, which the developer shall use as the first
page of the property report; and

(ii) areceipt for property report, which the developer shall
use as the last page of property report.

(b)(1) The developer shall provide a copy of the complete
property report, reproduced in a manner that allows all text to
remain visible and legible, not obscured by shading or
watermarks, to each prospective purchaser prior to obtaining the
prospective purchaser's signature on a contract for purchase of
an interest.

(ii) The developer shall, in connection with an offer to sell
an interest, provide a notice of the purchaser's right to cancel
described in Section 57-19-12, reproduced in a manner that
allows all text to remain visible and legible, not obscured by
shading or watermarks, to each prospective purchaser:

(A) at the beginning of a direct sales presentation; or

(B) if the prospective purchaser does not attend a direct
sales presentation, at the same time the developer obtains the
prospective purchaser's personal information.

R162-57a-13. Unprofessional Conduct.

(1) Developer.

(a) Affirmative duties. A developer or an individual
designated by the developer shall:

(i) actively supervise project salesperson(s) to ensure
compliance with Section 57-19 et seq. and these rules;

(i) provide the complete property report to each
prospective purchaser pursuant to Subsection R162-57a-
NG |

(iii) obtain a signed receipt for property report from a
prospective purchaser prior to:

(A) executing a purchase agreement; or

(B) receiving any item of value toward the purchase of an
interest; and

(iv)(A) clearly inform a purchaser of the purchaser's right
to rescind the agreement if, during the rescission period
mandated by Section 57-19-12, the purchaser expresses a desire
to terminate a contract or agreement entered into by the
purchaser; and

(B) ensure compliance with this Subsection (iv)(A) by:

(I) all subsidiaries of the developer;

(II) all persons affiliated with the developer; and

(II)  all persons affiliated with a subsidiary of the
developer.

(b) Prohibited conduct. A developer is subject to
discipline if the developer or an affiliated person:

(i) makes a misrepresentation or material omission in a
document submitted to the division; or

(ii) fails to comply with an order of the division.

(2) Salesperson. A salesperson shall comply with:

(a) Section 57-19 et seq.;

(b) these rules; and

(c) this Subsection (1)(a)(ii)-(iv).

R162-57a-15. Application for Registration of Project Sales
Persons.

(1) An individual applying for registration as a project
salesperson shall provide the following information to the
division:

(a) identifying information, including:

(1) full legal name;

(ii) date of birth; and

(iii) social security number;

(b) contact information, including:

(i) home address;

(i1) home telephone and cell telephone numbers;

(iii) mailing address;

(iv) e-mail address;

(v) sales office location and e-mail address;

(vi) sales office telephone number; and

(vii) name of developer or an individual designated by the
developer who will supervise the applicant pursuant to
Subsection R162-57a-13(1)(a).
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(c)(i) disclosure as to whether the individual has ever been
licensed or registered in a real estate-related profession; and

(ii) documentation of any adverse regulatory action on
such license or registration, including:

(A) denial;

(B) restriction, including probation;

(C) suspension;

(D) revocation; or

(E) fine;

(d) disclosure as to whether the individual has ever
resigned or surrendered a real estate-related license or
registration, or allowed such a license or registration to expire,
while under investigation or while action was pending against
the individual by a government agency;

(e) information as to any disciplinary action pending
against the individual at the time of application by any real
estate, professional, or occupational licensing agency;

(f) documentation of any criminal investigation proceeding
against the individual at the time of application;

(g) complete documentation of any past criminal offense,
including:

(i) charge(s) filed,;

(i1) plea(s) entered;

(iii) case disposition; and

(iv) terms of sentencing;

(h) complete documentation of any past civil judgment
entered against the person in a case brought on allegations
involving fraud, misrepresentation, or deceit;

(i) completed five-year employment history form as
provided by the division;

(j) affidavit stating whether the individual has ever been
terminated from employment on an allegation of theft, fraud, or
dishonesty; and

(k) anonrefundable application fee.

(2) Anapplication for registration as a project salesperson
shall be signed by:

(a) the applicant; and

(b)(i) the developer with which the salesperson is
affiliated; or

(ii) the developer's authorized representative pursuant to
Subsection R162-57a-13(1)(a).

(3) Standards for approval. The director may not issue a
salesperson registration to any individual who:

(a) submits an incomplete application;

(b) has been prosecuted for a felony that resulted in a:

(i) conviction within the five-year period preceding the
date of application;

(ii) plea agreement within the five-year period preceding
the date of application; or

(iii) jail or prison release date falling within the five-year
period preceding the date of application; or

(c) has been prosecuted for a misdemeanor involving
fraud, misrepresentation, theft, or dishonesty that resulted in a:

(i) conviction within the three-year period preceding the
date of application; or

(ii) jail or prison release date falling within the three-year
period preceding the date of application.

(4) Notification of changes.

(a) A registered salesperson shall inform the division
within ten days of:

(i) any change in the individual's legal name;

(ii) any change in the individual's contact information
pursuant to Subsection (1)(b);

(iii) as to a criminal offense, whether prosecuted in Utah
or in another jurisdiction:

(A) aconviction;

(B) the entry of a plea in abeyance;

(C) adiversion agreement; or

(D) any other agreement under which a criminal charge is

held in suspense for a period of time.

(b) To notify the division of a name change, an individual
shall:

(i) complete and submit a paper change form; and

(i1) attach to the form official documentation such as a:

(A) marriage license;

(B) divorce decree;

(C) driver license; or

(D) court order.

(¢) To notify the division of a change in contact
information, an individual shall submit a change form:

(i) by mail or fax, until such time as RELMS is configured
to accommodate timeshare salespersons; and

(i) through RELMS, once the system is configured to
accommodate timeshare salespersons.

(d) To notify the division of proceedings in a criminal
case, an individual shall:

(i) send to the division a cover letter explaining the
circumstances under which charges were brought; and

(ii) attach all available documentation, including:

(A) charging documents;

(B) police reports; and

(C) court dockets.

(5) Renewal and reinstatement.

(a) A salesperson registration expires two years following
the date the registration is approved by the division.

(b) To renew a salesperson registration, an individual shall
submit to the division, no later than the date on which the
individual's registration expires:

(i) a completed renewal application as required by the
division; and

(ii) a nonrefundable fee.

(c) To reinstate an expired salesperson registration, and
individual shall submit to the division, no later than 30 days
following the date on which the individual's registration expires:

(i) all materials required for a timely renewal; and

(i1) a nonrefundable late fee.

(d) An application that is expired more than 30 days may
not be renewed. To obtain a registration, an individual shall
apply as a new applicant.

R162-57a-17. Administrative Procedures.

The following matters shall be decided by the director
through an informal adjudicative proceeding, with no hearing
permitted:

(1) issuance of an initial registration;

(2) renewal or reinstatement of an existing registration;

(3) denial of any application for registration; and

(4) arequest:

(a) to amend a property report;

(b) for consolidation of a registration;

(c) for waiver of, or exemption from, registration
requirements; and

(d) for a temporary permit pending registration with the
division.

R162-57a-26. Exemptions.

(1) The following sales are essentially noncommercial and,
therefore, exempt from the requirements of Section 57-19, et
seq. by operation of law:

(a) the bulk sale of interests by a developer to another
person who will become the developer of the project;

(b) after a project has been sold out and its registration
with the division has expired, the resale of interests that are
foreclosed by the developer or the developer's successor-in-
interest, so long as:

(1) no more than ten interests in the project are foreclosed
and resold over the life of the project; and

(ii) the foreclosed interests are not offered with interests in
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other projects as part of a common promotional plan;

(c) the resale by a lender of foreclosed interests, so long as
the lender does not foreclose more than ten interests in the
project over the life of the project;

(d) the sale, to a person who has previously purchased an
interest in a project, of additional interests in the same project,
provided that the person is timely provided with a valid property
report at the time of the original purchase; and

(e) the sale of a purchaser's individual interest on a for-
sale-by-owner basis.

(2)(a) A person who believes a sale not specifically
delineated in Subsection (1) is essentially non-commercial shall
apply to the division for an order of exemption.

(b) An exemption granted under this Subsection (2)(a) is
valid for a period of one year and expires unless renewed
through reapplication.

KEY: timeshare, camp resort, registration, professional
conduct

December 9, 2015 57-19-3
Notice of Continuation April 21, 20-39-5 through 57-19-26
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R251. Corrections, Administration.
R251-702. Inmate Communication: Telephones.
R251-702-1. Authority and Purpose.

(1) This rule is authorized by Sections 63G-3-201 and 64-
13-10, of the Utah Code.

(2) The purpose of this rule is to provide the policy,
procedures, and requirements for the use of and access to inmate
communication systems in the Department's prison facilities.

R251-702-2. Definitions.

(1) "Collect" means a billing process which allows a call
to be billed to the receiver of a call.

(2) "Department" means Utah Department of Corrections.

(3) "Emergency" means a death or life-threatening illness
or accident of an immediate family member.

(4) "Legal call" means calls made to the courts, attorneys
or other approved legal advisor.

(5) "Members" means Utah Department of Corrections
employees.

R251-702-3. Policy.

It is the policy of the Department that:

(1) calls made on institutional telephones designated for
general inmate use may be intercepted, tape-recorded and
monitored;

(2) members shall not monitor inmate legal calls;

(3) inmates who intend to call an attorney shall notify
members in order to obtain access to a telephone that will not be
monitored;

(4) legal calls should not exceed thirty minutes;

(5) attorney/representatives desiring to speak with an
inmate client may leave a message, and the inmate may be
allowed to return the call using the legal access procedure
outlined;

(6) inmates are not allowed to receive incoming calls; and

(7) inmate calls shall be billed collect except in a case of
verifiable emergency.

KEY: corrections, inmates, prisons, telephones
June 6, 1997 64-13-10
Notice of Continuation December 4, 2015
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R251. Corrections, Administration.
R251-708. Perimeter Patrol.
R251-708-1. Authority and Purpose.

(1) This rule is authorized under Sections 63G-3-201, 64-
13-10 and 64-13-14, of the Utah Code.

(2) The purpose of this rule is to provide the Department's
policies and procedures for perimeter patrol of prison facilities.

R251-708-2. Definitions.

"Contraband" means any material, substance or other item
not approved by the Department administration to be in the
possession of inmates.

"Perimeter patrols" means correctional officers assigned to
observe and maintain security around the boundary of the
prison.

"Prison" means Utah State Prison at Draper, Utah and
Central Utah Correctional Facility at Gunnison, Utah.

R251-708-3. Policy.

(1) The Department shall maintain perimeter patrols to:

(a) provide security;

(b) prevent escape;

(c) restrict access to Prison property;

(d) control visitor traffic;

(e) provide escape pursuit when necessary;

(f) maintain order; and

(g) prevent introduction of contraband.

(2) Perimeter patrols shall assist the facilitation of traffic
through the secure perimeter at various access points by
verifying the identity of persons at those points.

(3) Perimeter patrols shall:

(a) respond to all persons including hunters, walkers,
joggers, off-road vehicle riders, and other vehicles on prison
property or immediately adjacent areas;

(b) investigate any suspicious person or circumstance; and

(c) arrest or cite violators when required.

(4) Perimeter patrols shall not allow non-prison personnel
to wait in vehicles in parking lots or other areas of prison
property.

(5) Perimeter patrols shall investigate unoccupied vehicles
on or near the prison perimeter and may impound any vehicle
which appears to present a security risk to the prison.

KEY: corrections, prisons, security measures
January 21, 1997 64-13-10
Notice of Continuation December 4, 2015 64-13-14
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R251. Corrections, Administration.
R251-711. Admission and Intake.
R251-711-1. Authority and Purpose.

(1) This rule is authorized under Sections 63G-3-201, 64-
13-10, 64-13-14, and 64-13-15, of the Utah Code.

(2) The purpose of this rule is to provide admission and
intake policies applying to individuals committed to the Utah
State Prison.

R251-711-2. Policy.

It is the policy of the Department that:

(1) persons committed to the Utah State Prison should be
received at the Draper facility during the hours of 0700-1730
Monday through Friday, if possible;

(2) if it is not possible to deliver inmates to the Draper
facility during the normal receiving hours, or if exigent
circumstances are present, the Draper facility shall receive them
at any time;

(3) for central and southern Utah commitments, male
inmates should be received at the Central Utah Correctional
facility during the hours of 0800-1700 Monday through Friday,
if possible;

(4) if it is not possible to deliver male inmates to the
Central Utah Correctional facility during the normal receiving
hours, they may be taken to the Draper facility as described in
(1) and (2) above;

(5) money and personal property shall be inventoried and
receipted by the receiving and transporting officers in the
presence of the inmate;

(6) inmates may release property for personal pickup by a
relative or friend, or they may mail the property at their own
expense; and

(7) if property has not been mailed out or picked up within
30 days, it shall be donated to a charitable organization.

KEY: corrections, prisons

October 18, 1996 64-13-10

Notice of Continuation December 4, 2015 64-13-14
64-13-15
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R277. Education, Administration.

R277-404. Requirements for Assessments of Student
Achievement.

R277-404-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision of public education in the
Board;

(b) Sections 53A-1-603 through 53A-1-611, which direct
the Board to adopt rules for the maintenance and administration
of U-PASS;

(c) Subsection 53A-15-1403(9)(b), which requires the
Board to adopt rules to establish a statewide procedure for
excusing a student from taking certain assessments; and

(d) Subsection 53A-1-401(3), which allows the Board to
adopt rules in accordance with its responsibilities.

(2) The purpose of this rule is to:

(a) provide consistent definitions; and

(b) assign responsibilities and procedures for a Board
developed and directed comprehensive assessment system for all
students, as required by state and federal law.

R277-404-2. Definitions.

(1) "Benchmark reading assessment" means an assessment:

(a) determined by the Board for a student in grade 1
through 3; and

(b) administered to a student at the beginning, midpoint,
and end of year.

(2)(a) "College readiness assessment" means an assessment
adopted by the Board that includes a college admissions test that
provides an assessment of language arts, mathematics, and
science, that is most commonly used by local universities to
assess student preparation for college.

(b) "College readiness assessment" may include:

(i) the Armed Services Vocational Aptitude Battery or
ASVAB; and

(ii) abattery of assessments that is predictive of success in
higher education.

(c) "College readiness assessment” includes the American
College Testing exam or ACT.

(3) "English Learner" or "EL" student" means a student
who is learning in English as a second language.

(4) "English language proficiency assessment" means an
assessment:

(a) designated by the Superintendent; and

(b) designed to measure the acquisition of the academic
English language for an English Learner student.

(5) "Family Educational Rights and Privacy Act of 1974"
or "FERPA," 20 U.S.C. 1232g, means a federal law designed to
protect the privacy of students' education records.

(6) "National Assessment of Education Progress" or
"NAEP" means the national achievement assessment
administered by the United States Department of Education to
measure and track student academic progress.

(7) "Online writing assessment" means a Board-designated
online assessment to measure writing performance for a student
in grades 3 through 11.

(8) "Pre-post" means an assessment administered at the
beginning of the school year and at the end of the school year to
determine individual student growth in academic proficiency
that has occurred during the school year.

(9) "State required assessment” means an assessment
described in Subsection 53A-15-1403(9)(a).

(10) "Student Assessment of Growth and Excellence" or
"SAGE" means a computer adaptive assessment for:

(a) English language arts grades 3 through 11;

(b) mathematics:

(i) grades 3 through 8; and

(i1) Secondary I, 11, and III; and

(c) science:

(i) grades 4 through 8;

(i) earth science;

(iii) biology;

(iv) physics; and

(v) chemistry.

(11) "Section 504 accommodation plan" means a plan:

(a) required by Section 504 of the Rehabilitation Act of
1973; and

(b) designed to accommodate an individual who has been
determined, as a result of an evaluation, to have a physical or
mental impairment that substantially limits one or more major
life activities.

(12)  "Summative adaptive assessment" means an
assessment:

(a) administered upon completion of instruction to assess
a student's achievement;

(b) administered online under the direct supervision of a
licensed educator;

(c) designed to identify student achievement on the
standards for the respective grade and course; and

(d) measure the full range of student ability by adapting to
cach student's responses, selecting more difficult questions
when a student answers correctly and less difficult questions
when a student answers incorrectly.

(13) "Utah alternate assessment" means:

(@) an assessment instrument designated by the
Superintendent for a student in special education with a
disability so severe the student is not able to participate in the
components of U-PASS even with an assessment
accommodation or modification; and

(b) measures progress on the Utah core instructional goals
and objectives in the student's IEP.

(14) "Utah eTranscript and Record Exchange" or
"UTREX" means a system that allows:

(a) an LEA and USOE to electronically exchange an
individual detailed student record; and

(b) electronic transcripts to be sent to any post-secondary
institution, private or public, in-state or out-of-state, that
participates in the e-transcript service.

"Utah Performance Assessment System for Students" or
"U-PASS" means:

(a) asummative adaptive assessment of a student in grades
3 through 12 in basic skills courses;

(b) an online writing assessment in grades 3 through 11,
as part of SAGE;

(c) acollege readiness assessment; and

(d) summative assessment of a student in grade 3 to
measure reading grade level using grade 3 SAGE English
Language Arts.

R277-404-3. Board Responsibilities.

(1) The Board's comprehensive assessment system for all
students in grades K-12 includes:

(a) a summative adaptive assessment in:

(i) English language arts for grades 3 through 11;

(i) mathematics for grades 3 through 8§;

(iii) secondary math 1, 2, and 3;;

(iv) science for grades 4 through 8; and

(v) earth systems, biology, physics and chemistry;

(b) an online writing assessment for grades 3 through 11;

(c) pre-post kindergarten assessment for a kindergarten
student as determined by the LEA,;

(d) one benchmark reading assessment approved by the
Board for students in grades 1 through 3 and administered to
students at the beginning, midpoint and end of year;

(e) grade 3 end of year summative reading assessment
using grade 3 SAGE English Language Arts;

(f) Utah's alternate assessment, for an eligible student with
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a disability;

(g) an English language proficiency assessment;

(h) National Assessment of Educational Progress (NAEP);

(i) college readiness assessment for:

(i) grade 11 and optional college; and

(ii) career readiness assessment in grade 8 or 9 and 10, as
determined by the LEA; and

(j) reporting by the Superintendent of U-PASS results.

(2) The report required by Subsection (1)(j) shall include:

(a) student performance based on information that is
disaggregated with respect to race, ethnicity, gender, English
proficiency, eligibility for special education services, and free or
reduced price school lunch status;

(b) security features to maintain the integrity of the system,
including statewide uniform assessment dates, assessment
administration protocols, and training; and

(c) summative adaptive assessment results disseminated by
the Superintendent to an LEA, parent, and other, as appropriate,
consistent with FERPA.

(3) The Board shall provide specific rules, administrative
guidelines, timelines, procedures, and assessment ethics training
and requirements for all required assessments.

R277-404-4. LEA Responsibilities.

(1) An LEA shall develop a comprehensive assessment
system plan to include the assessments described in Subsection
R277-404-3(1).

(2) The plan shall, at a minimum, include:

(a) professional development for an educator to fully
implement the assessment system;

(b) training for an educator and an appropriate
paraprofessional in the requirements of assessment
administration ethics;

(c) training for an educator and an appropriate
paraprofessional to utilize assessment results effectively to
inform instruction; and

(d) adequate oversight of test administration to ensure
compliance with Section 53A-1-603 as follows:

(i) an LEA or online provider shall test all enrolled
students unless a student has a written parental excuse under
Subsection 53A-15-1403(9);

(ii) a student participating in the Statewide Online
Education Program is assessed consistent with Section 53A-15-
1210; and

(iii) a third party vendor or contractor may not administer
or supervise U-PASS.

(3) An LEA shall make all policies and procedures
consistent with the law, Board rules for standardized assessment
administration, and the USOE Testing Ethics Policy, approved
by the Board August 8, 2014, incorporated by reference, and
located at USOE, 250 East 500 South, Salt Lake City, or online
a t
http://www.schools.utah.gov/assessment/Directors/Resources.
aspx.

(4) At least once each school year, an LEA shall provide
professional development for all educators, administrators, and
standardized assessment administrators concerning guidelines
and procedures for standardized assessment administration,
including educator responsibility for assessment security and
proper professional practices.

(5) LEA assessment staff shall use the USOE Testing
Ethics Policy in providing training for all assessment
administrators and proctors.

(6) An LEA may not release state assessment data publicly
until authorized to do so by the Superintendent.

R277-404-5. School Responsibilities.
(1) An LEA, school, or educator may not use a student's
score on a state required assessment to determine:

(a) the student's academic grade, or a portion of the
student's academic grade, for the appropriate course; or

(b) whether the student may advance to the next grade
level.

(2) An LEA and school shall require an educator and
assessment administrator and proctor to individually sign the
Testing Ethics signature page provided by USOE
acknowledging or assuring that the educator administers
assessments consistent with ethics and protocol requirements.

(3) All educators and assessment administrators shall
conduct assessment preparation, supervise assessment
administration, provide assessment results, and complete error
resolution.

(4) All educators and assessment administrators and
proctors shall securely handle and return all protected
assessment materials, where instructed, in strict accordance with
the procedures and directions specified in assessment
administration manuals, LEA rules and policies, Board rules,
USOE Testing Ethics Policy, and state applications of federal
requirements for funding.

(5) A student's IEP, EL, or Section 504 accommodation
plan team shall determine an individual student's participation
in statewide assessments.

R277-404-6. Student and Parent Participation in Student
Assessments in Public Schools; Parental Exclusion from
Testing and Safe Harbor Provisions.

(1)(a) Parents are primarily responsible for their children's
education and have the constitutional right to determine which
aspects of public education, including assessment systems, in
which their children participate.

(b) Parents may further exercise their inherent rights to
exempt their children from a state required assessment without
further consequence by an LEA.

(2) An LEA shall administer state required assessments to
all students unless:

(a) the Utah alternate assessment is approved for specific
students consistent with federal law and as specified in a
student's IEP; or

(b) students are excused by a parent or guardian under
Section 53A-15-1403(9) and as provided in this rule.

(3)(a) A parent may exercise the right to exempt their child
from a state required assessment.

(b) Except as provided in Subsection (3)(c), upon
exercising the right to exempt a child from a state required
assessment under this provision, an LEA may not impose an
adverse consequence on a child as a result of the exercise of
rights under this provision.

(c) If a parent exempts the parent's child from the basic
civics test required in Sections 53A-13-109.5 and R277-700-8,
the parent's child is not exempt from the graduation requirement
in Subsection 53A-13-109.5(2), and may not graduate without
successfully completing the requirements of Sections 53A-13-
109.5 and R277-700-8.

(4)(a) In order to exercise the right to exempt a child from
a state required assessment under this provision and insure the
protections of this provision, a parent shall:

(i) fill out:

(A) the Parental Exclusion from State Assessment Form
provided on USOE's website; or

(B) an LEA specific form as described in Subsection
(4)(b); and

(i1) submit the form:

(A) to the principal or LEA either by email, mail, or in
person; and

(B) on an annual basis and at least one day prior to
beginning of the assessment.

(b) An LEA may create an LEA specific form for a parent
to fill out as described in Subsection (4)(a)(1)(B) if:
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(i) the LEA includes a list of local LEA assessments that
a parent may exempt the parent's student from as part of the
LEA's specific form; and

(ii) the LEA's specific form includes all of the information
described in the Parental Exclusion from State Assessment Form
provided on USOE's website as described in Subsection
(4)@)(i)(A). - N

(5)(a) A teacher, principal, or other LEA administrator
may contact a parent to verify that the parent submitted a
parental exclusion form described in Subsection (4)(a)(i).

(b) An LEA may request, but may not require, a parent to
meet with a teacher, principal, or other LEA administrator
regarding the parent's request to exclude the parent's student
from taking a state required assessment.

(6) School grading, teacher evaluations, and student
progress reports or grades may not be negatively impacted by
students excused from taking a state required assessment.

(7) Any assessment that is not a state required assessment,
the administration of the assessments, and the consequence of
taking or failing to take the assessments is governed by policy
adopted by each LEA.

(8) AnLEA shall provide a student's individual test results
and scores to the student's parent or guardian upon request and
consistent with the protection of student privacy.

(9) An LEA may not reward a student for taking a state
required assessment.

R277-404-7. Public Education Employee Compliance with
Assessment Requirements, Protocols, and Security.

(1)  An educator, test administrator or proctor,
administrator, or school employee may not:

(a) provide a student directly or indirectly with a specific
question, answer, or the content of any specific item in a
standardized assessment prior to assessment administration;

(b) download, copy, print, take a picture of, or make any
facsimile of protected assessment material prior to, during, or
after assessment administration without express permission of
the Superintendent and an LEA administrator;

(c) change, alter, or amend any student online or paper
response or any other standardized assessment material at any
time in a way that alters the student's intended response;

(d) use any prior form of any standardized assessment,
including pilot assessment materials, that the Superintendent has
not released in assessment preparation without express
permission of USOE and an LEA administrator;

(e) violate any specific assessment administrative
procedure specified in the assessment administration manual,
violate any state or LEA standardized assessment policy or
procedure, or violate any procedure specified in USOE Testing
Ethics Policy;

(f) fail to administer a state required assessment;

(g) fail to administer a state required assessment within the
designated assessment window;

(h) submit falsified data;

(i) allow a student to copy, reproduce, or photograph an
assessment item or component; or

(j) knowingly do anything that would affect the security,
validity, or reliability of standardized assessment scores of any
individual student, class, or school.

(2) A school employee shall promptly report an assessment
violation or irregularity to a building administrator, an LEA
superintendent or director, or USOE.

(3) An educator who violates this rule or an assessment
protocol is subject to Utah Professional Practices Advisory
Commission or Board disciplinary action consistent with R277-
515.

(4) All assessment material, questions, and student
responses for required assessments is designated protected,
consistent with Section 63G-2-305, until released by the

Superintendent.

(5)(a) Each LEA shall ensure that all assessment content
is secured so that only authorized personnel have access and
that assessment materials are returned to USOE following
testing, as required by the Superintendent.

(b) An individual educator or school employee may not
retain or distribute test materials, in either paper or electronic
form, for purposes inconsistent with ethical test administration
or beyond the time period allowed for test administration.

R277-404-8. Time Periods for Assessment Administration.

(1) AnLEA educator or trained employee shall administer
assessments required under R277-404-3 consistent with the
following schedule:

(a) all summative adaptive assessments, an online writing
assessment, and a Utah alternative assessment for elementary
and secondary, English language arts, math, science, within the
Superintendent's annually designated assessment windows;

(b) English language proficiency assessment:

(i) annually to all English Learner students identified as
Level 1 Entering, Level 2 Beginning, Level 3 Developing, Level
4 Expanding, or enrolled for the first time in the LEA at any
time during the school year to show student progress; and

(i) submit materials to the Superintendent's identified
scoring provider for scanning and scoring on a schedule defined
by the Superintendent;

(c) pre-post kindergarten assessment for a kindergarten
student as determined by the LEA during assessment windows
determined by the LEA;

(d) one benchmark reading assessment determined by the
Board for grade 1, grade 2, and grade 3 students in the
beginning, midpoint, and end of the school year

(e) grade 3 end of year summative reading assessment
using grade 3 SAGE English Language Arts; and

f) NAEP assessments determined and required annually
by the United States Department of Education and administered
to students as directed by United States Department of
Education.

(2) An LEA educator or trained employee shall complete
all required assessment procedures prior to the end of the
assessment window defined by the Superintendent.

(3)(a) An LEA that has an alternative schedule shall
submit an annual testing plan to the Superintendent by
September 1 annually.

(b) The plan shall:

(i) set dates for summative adaptive assessment
administration for courses taught face to face or online;

(i) set dates to assess students at the point in the course
where students have had approximately the same amount of
instructional time as students on a traditional full year schedule;
and

(iii) provide a course level assessment schedule to the
Superintendent before instruction begins for the course.

R277-404-9. Data Exchanges.

(1) The USOE IT Section shall communicate regularly
with an LEA regarding the required format for electronic
submission of required data.

(2) An LEA shall update UTREx data using the processes
and according to schedules determined by the Superintendent.

(3) An LEA shall ensure that any computer software for
maintaining or submitting LEA data is compatible with data
reporting requirements established in Rule R277-484.

(4) The Superintendent shall provide direction to an LEA
detailing the data exchange requirements for each assessment.

(5) An LEA shall verify that it has satisfied all the
requirements of the Superintendent's directions described in this
section.

(6) Consistent with Utah law, the Superintendent shall
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return assessment results from all required assessments to the
school before the end of the school year.

KEY: assessment, student achievement

December 8, 2015 Art X Sec 3

Notice of Continuation Septefilbe¥11602@h3ough 53A-1-611
53A-1-401(3)
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R277. Education, Administration.
R277-438. Dual Enrollment.
R277-438-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision of the public school system
under the Board;

(b) Subsection 53A-1-402(1)(b), which directs the Board
to establish rules and minimum standards for access to
programs;

(c) Subsection 53A-1-401(3), which allows the Board to
adopt rules in accordance with its responsibilities; and

(d) Section 53A-11-102.5, which governs dual enrollment.

(2) The purpose of this rule is to provide consistent
statewide procedures and criteria for a home school and private
school student's participation in a public school course, co-
curricular activity, or program.

R277-438-2. Definitions.

(1) "Co-curricular activity" means a school district or
school activity, course, or experience that includes a required
regular school day component and an after school component,
including a special program or activity such as a program for a
gifted and talented student, a summer program, and a science or
history fair.

(2) "Dual enrollment student" means a student who is
enrolled simultaneously in:

(a) a private school or home school; and

(b) a public school.

(3) "Eligibility" means a student's fitness and availability
to participate in a school course, activity, or program governed
by this rule that is determined by a number of factors, including:

(a) residency;

(b) scholarship;

(c) age; and

(d) the number of semesters of participation in a particular
course, activity, or program.

(4) "Full-time student" means a student earning the school
district designated number and type of credits required for
participation in a course, activity, or program in the school
district in which the student's parent resides.

(5) "Home school" means a school in the state comprised
of one or more students officially excused from compulsory
public school attendance under Section 53A-11-102.

(6) "Private school" means a school in the state that:

(a) is maintained by a private individual or corporation;

(b) is maintained and operated not at public expense;

(c) is generally supported, in part at least, by tuition fees
or charges;

(d) operates as a substitute for, and gives the equivalent of,
instruction required in a public school;

(e) employs a teacher able to provide the same quality of
education as a public school teacher;

(f) is established to operate indefinitely and independently,
not dependent upon age of the students available or upon
individual family situations; and

(g) is licensed as a business by the Department of
Commerce.

(7)(a) "Resident school" means a public school:

(i) thatis under the control of a local school board elected
under Title 20A, Chapter 14, Nomination and Election of State
and Local School Boards; and

(i) within whose boundaries a student's custodial parent
resides.

(b) "Resident school" does not mean a charter school or
online school.

(8) "Student participation fee" means a fee charged to all
participating students by the resident school for enrollment in a
course, program, or co-curricular school activity consistent with

Rule R277-407.

R277-438-3. Private and Home School Student Participation
in a Public School Course, Co-curricular Activity, or
Program.

(1) A student who is exempt from compulsory public
school education by a local school board for instruction in a
private or home school may enroll in the student's resident
school as a dual enrollment student and participate in a course,
co-curricular activity, or program at the student's resident school
if the student takes courses comparable to resident school
courses or earns credit under options outlined in Section R277-
700-6 in at least as many of the designated courses as required
by the local school board of a student for participation in the
course, co-curricular activity, or program.

(2) A publicschool that is not the student's resident school
may allow a private or home school student to enroll in the
public school, including in a single course or program, as a dual
enrollment student, at the discretion of the public school.

(3) A dual enrollment student is eligible to participate in
a course, co-curricular activity, or program:

(a) consistent with the eligibility standards for a full-time
student, including providing a report card and citizenship
information to the resident school or other school described in
Subsection (2) upon request;

(b) in accordance with Section 53A-11-102.5; and

(c) in accordance with the provisions of Subsection 53A-
11-102.6(2)(d).

R277-438-4. Fees for Private and Home School Students.

A school or school district shall waive a student
participation fee for a dual enrollment private or home school
student if:

(1) the student is eligible; and

(2) the parent provides required documentation under
Section 53A-12-103 and Rule R277-407, School Fees.

R277-438-5. Miscellaneous Issues.

(1) A dual enrollment student attending an activity or a
portion of a school day under Section 53A-11-102.5 is subject
to the same behavior and discipline rights and requirements of
a full-time student.

(2) A dual enrollment student who attends an activity or a
portion of the school day is subject to the administrative
scheduling and teacher discretion of the public school.

(3)(a) A dual enrollment student with a disability may
participate as a dual enrollment student consistent with law, this
rule and 34 CFR 300.450 through 300.455.

(b) A public school that enrolls a dual enrollment student
shall prepare an IEP for a student described in Subsection (3)(a)
prior to the student's participation in dual enrollment using
comparable procedures to those required for identifying and
evaluating public school students.

(c) A student with a disability seeking dual enrollment is
entitled to services for the time, or for the number of courses,
the student is enrolled in the public school, based on the
decision of the student's IEP team.

(d) Decisions about the scheduling and manner of services
provided is the responsibility of the enrolling public school and
school district personnel.

(e) A school or a school district is not prohibited from
providing a service to a student who is not enrolled full time in
excess of those required by this section.

KEY: public education, dual enrollment
December 8, 2015
Notice of Continuation March 14, 2014
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R277. Education, Administration.

R277-494. Charter, Online, Home, and Private School
Student Participation in Extracurricular or Co-curricular
School Activities.

R277-494-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision of public education in the
Board;

(b) Subsection 53A-1-401(3), which permits the Board to
adopt rules in accordance with its responsibilities;

(c) Subsection 53A-1a-519(6)(a), which directs the Board
to make rules establishing fees for a charter school student's
participation in extracurricular or co-curricular activities at
certain public schools; and

(d) Subsection 53A-2-214(6), which directs the Board to
make rules establishing fees for an online student's participation
in extracurricular or co-curricular activities at certain public
schools.

(2) The purpose of this rule is to inform school districts,
charter and online schools, and parents of:

(a) school participation fees; and

(b) state-determined requirements for a charter school or
apublic online school student to participate in an extracurricular
activity at a student's boundary school.

R277-494-2. Definitions.

(1) "Activity fee" means a fee that:

(a) is approved by a local school board or public school;

(b) is charged to all students to participate in an activity
sponsored by or through the public school; and

(c) entitles a public school student to:

(i) participate in a school activity;

(ii) try out for an extracurricular or co-curricular school
activity;

(iii) receive transportation to an activity; and

(iv) attend a regularly scheduled public school activity.

(2) "Co-curricular activity" means a school district or
school activity, course, or experience that includes a required
regular school day component and an after school component,
including a special program or activity such as a program for a
gifted and talented student, a summer program, and a science or
history fair.

(3) "Extracurricular activity" means an athletic program or
activity sponsored by a public school and offered, competitively
or otherwise, to a public school student outside of the regular
school day or program.

(4) "Online school" means a formally constituted public
school that offers full-time education delivered primarily over
the internet.

(5) "Qualifying school" means:

(a) for purposes of a charter school student, a school
described in Subsection 53A-1a-519(1);

(b) for purposes of an online school student, a school
described in Subsection 53A-2-214(2); and

(c) for purposes of a private or home school student, a
school described in Subsection 53A-11-102.6(2)(c).

(6) "School of enrollment" means the public school that
maintains the student's cumulative file, enrollment information
and transcript for purposes of high school graduation.

(7) "School participation fee" means the fee paid by the
charter or online school to a qualifying school consistent with
Subsections R277-494-3(2) or R277-494-4(2) for student
participation in an extracurricular or co-curricular activity.

(8) "Student participation fee" means the fee charged to all
participating students by a qualifying school for a designated
extracurricular or co-curricular activity consistent with Rule
R277-407.

R277-494-3. Charter and Online School Student
Participation in Extracurricular Activities at Another Public
School.

(1) A charter or online school student may participate in
an extracurricular activity at a qualifying school if:

(a) the extracurricular activity is not offered by the
student's charter or online school;

(b) the student satisfies:

(i) for a charter school student, the requirements of
Subsection 53A-1a-519(3);

(i) for an online school student, the requirements of
Subsection 53A-2- 214(3); and

(iii) the requirements of this rule;

(c) the student meets the qualifying school's standards and
requirements; and

(d) the student's parent agrees to provide the student
transportation to the qualifying school for the extracurricular
activity.

(2)(a) A charter or online school of enrollment shall
determine if the charter or online school will allow students to
participate in extracurricular school activities at qualifying
schools.

(b) If a charter or online school allows one student to
participate in an extracurricular activity at a qualifying school,
the charter or online school shall allow all interested students to
participate.

(c) A charter or online school student's school of
enrollment shall pay a school participation fee of $75.00 per
student to the qualifying school at which the charter or online
school student desires to participate.

(d) Upon annual payment of the school participation fee,
the student may participate in all extracurricular school
activities at the school during the school year for which the
student is qualified and eligible.

(e) A charter or online school of enrollment shall
cooperate fully with all qualifying schools:

(i) regarding students' participation in try-outs, practices,
pep rallies, team fund raising efforts, scheduled games, and
required travel; and

(ii) by providing complete and prompt reports of student
academic and citizenship progress or grades, upon request.

(3)(a) The school participation fee described in Subsection
(2)(c) is in addition to:

(i) astudent participation fee for a specific extracurricular
activity; and

(ii) the activity fee charged to all students in a qualifying
school to supplement a school activity as assessed by the school
consistent with this rule.

(4) Except as provided in Subsection (6), a charter or
online school student who participates in an extracurricular
activity at a qualifying school shall pay a student participation
fee or required activity fee to the qualifying school in
accordance with deadlines set by the qualifying school.

(5) All fees, including school participation fees, student
participation fees, and activity fees shall be paid prior to a
charter or online school student's participation in an activity at
the qualifying school.

(6) If a participating charter or online school student
qualifies for a fee waiver, in accordance with Rule R277-470,
the charter or online student's school of enrollment shall pay all
waived student participation fees to the qualifying school prior
to the student's participation in an activity at the qualifying
school.

R277-494-4. Charter or Online School Student Participation
in Co-Curricular Activities.

(1)(a) A charter or online school student may participate
in a co-curricular activity at a qualifying school if:

(1) the co-curricular activity is not offered by the student's
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charter or online school;

(ii) the student satisfies:

(A) for a charter school student, the requirements of
Subsection 53A-1a-519(3);

(B) for an online school student, the requirements of
Subsection 53A-2-214(3); and

(C) the requirements of this rule;

(iii) the student meets the qualifying school's standards and
requirements; and

(iv) the student's parent agrees to provide the student
transportation to the qualifying school for the co-curricular
activity.

(1)(b) A charter or online school may negotiate with a
public school other than a school described in Subsection (1) to
participate in a co-curricular activity at the other public school,
including:

(i) adebate, drama, or choral program;

(i) a specialized course or program offered during the
regular school day; and

(iii) a school's sponsored enrichment program or activity.

(b) A student who participates in a co-curricular activity
described in Subsection (1)(a) shall meet:

(i) the same attendance, discipline, and course
requirements expected of the public school's full-time students;

(i1) for a charter school student, the requirements of
Subsection 53A-1a-519(3); and

(iii) for an online school student, the requirements of
Subsection 53A-2-214(3).

(2)(a) A charter or online school of enrollment shall
determine if the school will allow students to participate in co-
curricular school activities at qualifying schools.

(b) If a charter or online school allows one student to
participate in a co-curricular activity at a qualifying school, the
charter or online school shall allow all interested students to
participate.

(c) A charter or online school student's school of
enrollment shall pay a school participation fee of $75.00 per
student to the qualifying school at which the charter or online
school student desires to participate.

(3) A charter or online school student participating under
this rule shall meet all eligibility requirements and timelines of
the public school.

R277-494-5. Private or Home School Student Participation
in Extracurricular Activities.

(1) Inaccordance with Section 53A-11-102.6, a private or
home school student may participate in an extracurricular
activity at a qualifying school if:

(a) fora private school student, the extracurricular activity
is not offered by the student's private school;

(b) the student satisfies the requirements of:

(i) Section 53A-11-102.6; and

(ii) this rule; and

(c) the student meets the qualifying school's standards and
requirements.

(2) Except as provided in Subsection (3), a private or
home school student shall pay a student participation fee or
required activity fee to the qualifying school:

(a) before the student may participate in the extracurricular
activity at the qualifying school; and

(b) in accordance with deadlines set by the qualifying
school.

(3) Ifa private or home school student qualifies for a fee
waiver in accordance with Rule R277-407, the qualifying school
shall waive the student participation fee or required activity fee
in accordance with the requirements of Rule R277-407, School
Fees.

R277-494-6. Private or Home School Student Participation

in Co-curricular Activities.

A private or home school student may participate in a co-
curricular activity at a public school in accordance with the dual
enrollment provisions of rule R277-438.

KEY: extracurricular, co-curricular, activities, student
participation
December 8, 2015 Art X Sec 3
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R277. Education, Administration.

R277-611. Certified Volunteer Instructors and Material
Approval Requirements and Process for Firearm Safety in
the Public Schools.

R277-611-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision over public education in the
Board;

(b) Subsection 53A-13-106(5), which directs the Board to
make rules specific to limited areas of firearm safety instruction
in the public schools; and

(c) Subsection 53A-1-401(3), which allows the Board to
adopt rules in accordance with its responsibilities.

(2) The purpose of this rule is to:

(a) provide a definition of certified volunteer for purposes
of providing firearm safety training in a public school;

(b) direct LEAs to designate public school areas that may
be used for firearm safety training for adults or students or both;

(c) direct a local board to review materials that may be
used under the LEA's authority to teach firearm safety; and

(d) provide for voluntary firearm safety training of public
school district employees or school community members or both
on public school property at times determined by the local
school board or local governing board.

R277-611-2. Definitions.

(1) "Certified volunteer" means an individual who:

(a) volunteers to teach an LEA employee or student in a
public school about firearm safety; and

(b) is certified as required by Section R277-611-3.

(2) "Public school classroom or auditorium" means a
classroom or auditorium in a public school:

(a) identified as available and appropriate; and

(b) designated by an LEA, superintendent, or director as
available for firearm safety instruction.

R277-611-3. Certified Volunteers and Proof of Certification
of Instructors.

(1)(a) An LEA may allow a volunteer who is certified by
the Utah Bureau of Criminal Identification to teach firearm
safety on public school property consistent with LEA policy and
direction.

(b) A list of certified firearms instructors by county is
available through the Utah Department of Public Safety.

(2) A certified volunteer shall provide documentation of
required training to the designated school administrator prior to
the advertisement or notice of available training.

(3) An individual who provides or participates in training
to a public school age child on public school property shall:

(a) complete a fingerprint background check and submit to
ongoing monitoring consistent with the requirements of Title
53A, Chapter 15, Part 15, Background Checks; and

(b) have the background check reviewed by an LEA
administrator prior to instructing a public school age student.

(4) A volunteer is not certified under Subsection 53A-13-
106(5)(d) by the LEA until the background check process is
completed.

R277-611-4. School District Review of Firearm Safety
Materials Used in Public Schools.

(1) A certified volunteer who is approved to provide
instruction to a public school-age student or a public school
employee shall submit material that the certified volunteer
proposes to use in the instruction or training for review by the
local school board or local governing board prior to the training.

(2) An LEA shall have adequate time to review the
submitted material and approve or disapprove the material in a
timely manner.

(3) An LEA shall use standards for review of materials that
include:

(a) age-appropriateness of material for the LEA's audience;

(b) neither a bias against firearms nor a bias in favor of
firearms;

(c) the selection and approval of material that would not
personally enrich or benefit the certified volunteer; and

(d) other reasonable and objective standards that apply to
the review of similar instructional material.

R277-611-5. Voluntary Training of Adults and Public
Education Employees on Public School Property.

(1) An LEA may allow a community group to use public
school property for voluntary firearm safety training for a public
school employee or interested community member under
conditions used to approve public school buildings for non-
curriculum uses.

(2) An LEA shall give the greatest consideration to
availability of space and the safety of school age children and
school employees in the approval of a request to use public
education property for voluntary firearm safety training and
instruction.

R277-611-6. Use of Public School Property for Firearm
Safety Instruction.

(1) An LEA may designate which classroom or auditorium
or other appropriate public school area may be used for firearm
safety training or instruction or both.

(2) An LEA shall give first priority to curriculum-related
groups in allowing firearm safety instruction to be held on
public school property.

(3) An LEA shall give the safety of all students and
community patrons the greatest consideration in allowing for
firearm safety instruction or training on public school property.

(4) Ifappropriate or necessary, at the LEA's discretion, the
LEA may post notice in and around a public school area
designated for firearm instruction and training.

(5) Live ammunition may not be brought on public school
property as a part of firearm safety instruction.

KEY: firearms, instruction
December 8, 2015
Notice of Continuation October 15, 2015
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R277. Education, Administration.
R277-726. Statewide Online Education Program.
R277-726-1. Definitions.

A. M"Actively participates" means the student actively
participates as defined by the Provider.

B. "Board" means the Utah State Board of Education.

C. "Course completion" means that a student has
completed a course with a passing grade and the Provider has
transmitted the grade and credit to primary LEA of enrollment.

D. "Course Credit Acknowledgment (CCA)" means the
agreement and registration record using the USOE provided
Statewide Online Education Program form. The CCA shall be
signed by the student, parent, designee of primary school of
enrollment and qualified Provider.

E. "Eligible student" means a student enrolled in grades 9-
12 in a public school, but does not include students enrolled in
adult education programs.

F. "Enrollment confirmation" means the student initially
registered and actively participated, as defined under R277-726-
1A.

G. "Executed CCA" means that all parties have signed the
CCA and the CCA has been received by the USOE. Following
enrollment confirmation and participation, the USOE directs
funds to Provider, consistent with Sections 53A-15-1206,
1206.5 and 1207.

H. "LEA" means a local education agency, including local
school boards/public school districts, charter schools, and, for
purposes of this rule, the Utah Schools for the Deaf and the
Blind.

I. "Online course" means a course of instruction offered
through the Statewide Online Education Program.

J. "Online course payment" means the amount withheld
from the student's primary LEA and disbursed to the designated
Provider following satisfaction of the requirements of the law,
and as directed in Section 53A-15-1207.

K. "Online course provider (Provider)" means a district
school, a charter school or an LEA program created for the
purpose of serving Utah students grades 9-12 online.

L. "Primary LEA of enrollment" means the LEA in which
an eligible student is enrolled for courses other than online
courses offered through the Statewide Online Education
Program.

M. "Primary school of enrollment" means a student's
school of record, where the student takes the majority of his
classes; and the school that maintains the student's cumulative
file, enrollment information and transcript.

N. "SEOP" means student education occupation plan as
defined in R277-700.

O. "Statewide assessment" means Criterion-Referenced
tests or computer adaptive tests required under R277-404.

P. "Statewide Online Education Program (Program)"
means courses offered to students under Section 53A-15-1201
through 53A-15-1217.

Q. "USOE" means the Utah State Office of Education.

R. "USOE course code" means a code for a designated
subject matter course assigned by the USOE.

S. "Withdrawal from online course" means that a student
withdraws or ceases participation in an online course as follows:

(1) within 20 calendar days of the start date of the course,
if the student enrolls on or before the start date;

(2) within 20 calendar days of enrolling in a course, if the
student enrolls after the start date; or

(3) within 20 calendar days after the start date of the
second .5 credit of a 1.0 credit course;

(4) as the result of a student suspension from an online
course following adequate documented due process by the
Provider.

R277-726-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of public
education in the Board, Section 53A-15-1210 which requires
the Board to make rules providing for the administration of
statewide assessments to students enrolled in online courses,
Section 53A-15-1213 which requires the Board to make rules
that establish a course credit acknowledgment form and
procedures for completing and submitting the form to the Board,
and Section 53A-1-401(3) which permits the Board to adopt
rules in accordance with its responsibilities.

B. The purpose of this rule is to define necessary terms,
provide and describe a Program registration agreement and
provide other requirements for LEAs, the USOE, parents and
students, and Providers for Program implementation and
accountability.

R277-726-3.
Process.

A. A student, a student's parent or a Provider may initiate
a CCA.

B. A counselor designated by the primary school of
enrollment shall review the CCA to ensure consistency with
graduation requirements, the student's SEOP, the student's
Individualized Education Plan (IEP), the student's Section 504
plan, or the student's international baccalaureate program, if
applicable. The primary school of enrollment shall return the
CCA to the USOE within 72 business hours.

C. A Provider initiated CCA may be sent directly to the
USOE if the course is consistent with the student's SEOP. The
primary school of enrollment need not meet with the student or
parent and shall be notified of such an enrollment by the USOE.

D. If the student has an IEP or a Section 504 plan, the
primary LEA or school of enrollment shall forward the IEP or
description of 504 accommodations to the Provider within 72
business hours of receiving notice from the USOE that the
Provider has accepted the enrollment request.

E. The USOE shall develop and administer procedures for
facilitation of the CCA that inform all appropriate parties.

Course Credit Acknowledgment (CCA)

R277-726-4.
Responsibilities.

A. Eligible students may register for up to two Program
credits in the 2012-2013 school year; however a student's
primary LEA of enrollment or the Board may allow an eligible
student to enroll in additional online courses consistent with
Section 53A-15-1204 with documentation from the LEA.

B. A student enrolled in Program course(s) may earn no
more credits in a year than the number of credits a student may
earn by taking a full course load during the regular school day
in the student's primary school of enrollment.

C. Eligible students may register for more than two online
credits if the student's current SEOP indicates specifically that
the student intends to complete high school graduation
requirements and exit high school before the rest of the student's
high school cohort and the student's schedule demonstrates
progress toward early graduation.

D. Eligible students are expected to complete courses in
which they enroll in a timely manner consistent with Section
53A-15-1206. If a student changes his enrollment for any
reason, it is the student's/parent's responsibility to notify the
Provider immediately.

E. Students should enroll in online courses, or declare an
intention to enroll, during the high school course registration
period designated by the LEA for regular course registration.

F. A student may alter a course schedule by dropping a
traditional course and adding an online course by primary
school of enrollment's same established deadline for dropping
and adding traditional courses.

G. Notwithstanding this, an underenrolled student may

Eligible Student/Parent Rights and
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enroll in an online course at any time during a calendar year. If
this occurs, the primary school of enrollment may immediately
claim the student for the adjusted portion of enrollment.

R277-726-5. LEA Requirements and Responsibilities.

A. A primary school of enrollment shall facilitate student
enrollment with any and all eligible Providers selected by
eligible students consistent with course credit limits.

B. A primary school of enrollment or a Provider LEA shall
use the CCA form, records and processes provided by the USOE
for the Program. A school counselor or a Provider shall use a
separate form for each course selected by parent/student.

C. A primary school or LEA of enrollment shall provide
information about available online courses and programs in
registration materials or through other reasonable
communication and on the LEA's or school's website or using a
link to the USOE's website.

D. A primary school of enrollment shall include a student's
online courses in student's enrollment records and, upon course
completion, include online course grades and credits on student
transcripts.

R277-726-6. State Board of Education (Board)
Requirements and Responsibilities.

A. The Board shall develop and provide a website for the
Program that provides information required under Section 53 A-
15-1212 and other information as determined by the Board.

B. The Board shall direct Providers to administer state-
designated assessments consistent with R277-404 and R277-473
for identified courses using LEA-adopted and state-approved
assessments.

C. The Board may determine space available standards and
appropriate course load standards for online courses consistent
with Sections 53A-15-1006(2) and 53A-15-1208(3)(d). Course
load standards may differ based on subject matter and differing
accreditation standards.

D. The Board shall withhold funds from primary LEAs of
enrollment and make payments to Providers consistent with
Sections 53A-15-1206, 1206.5 and 1207.

E. The Board shall establish an appeals process for
students who request more than two online courses in the 2011-
2012 school year and who are first denied by their primary LEA
or school of enrollment.

F. The Board may refuse to provide funds under a CCA if
the Board finds that information has been submitted fraudulently
or in violation of the law or Board requirements by any of the
parties to a CCA.

G. The USOE or the Board's designee shall receive,
investigate complaints and impose sanctions, if appropriate,
regarding course integrity, financial mismanagement, enrollment
fraud or inaccuracy, or violations of the law or this rule specific
to the requirements and provisions of this Program.

H. If a Board investigation finds that a Provider has
violated IDEA or Section 504 provisions for students taking
online courses, the Provider shall compensate the student's
primary LEA of enrollment for all costs related to compliance.

I. The USOE may audit, at the Board's sole discretion, an
LEA's or Program participant's compliance with any
requirement of state or federal law or Board rule under the
Program. All participants shall provide timely access to all
records, student information, financial data or other information
requested by the Board, the Board's auditors, the Superintendent
or the Superintendent's designee upon request.

J. The Board may impose penalties, withhold funds, or
sanction Program participants for participants' failure to comply
with reasonable requests for records or information.

K. All records related to the Program that do not disclose
protected student information are public records and shall be
available upon request under Section 63G-2-3010r 63G-2-305.

R277-726-7. Provider Requirements and Responsibilities.

A. Providers shall administer state-designated assessments
as directed by the Board, including proctoring, consistent with
Section 53A-15-1210 and R277-473. Providers shall pay
administrative and proctoring costs for all state-designated
assessments.

B. Providers shall provide parents/students with email and
telephone contacts for the Provider during regular business
hours in order to facilitate parent information.

C. Providers and third parties working with Providers shall
satisfy all Board requirements for consistency with course
curriculum, criminal background checks for Provider
employees, documentation of student enrollment and
participation and compliance with IDEA, Section 504, and
requirements for ELL students for all eligible students.

D. Providers shall receive payments for students properly
enrolled in the Program from the USOE consistent with Board
procedures, timelines and Sections 53A-15-1206, 53A-15-
1206.5, 53A-15-1207 and 53A-15-1208.

E. Providers may charge fees consistent with other
secondary schools. If the Provider intends to charge fees, the
Provider:

(1) shall notify the primary school of enrollment with
whom the Provider has the CCA of the purpose for fees,
amounts of fees, and provide timely notice to parents of required
fees and fee waiver opportunities, and post fees on Provider
website.

(2) shall be responsible for fee waivers for eligible
students, including all materials for students designated fee
waiver eligible by a student's primary school of enrollment.

F. Providers shall maintain student records and comply
with the federal Family Educational Rights and Privacy Act,
including protecting the confidentiality of student records and
providing parents and eligible students access to records.

G. Exceptas provided in R277-726-8A, the Provider shall
submit a student's credit and grade within 30 days after a student
satisfactorily completes an online semester course to the USOE,
primary school of enrollment, and parent(s).

H. Providers shall not withhold students' credits, grades,
or transcripts from students, parents or students' schools of
enrollment for any reason.

I. Ifa Provider desires to suspend a student from an online
course for disciplinary reasons, the Provider is responsible for
all student due process procedures, including the Individuals
with Disabilities Education Act (IDEA) 20 U.S.C. 1400 and
Section 504 of the Rehabilitation Act of 1973. If a student is
suspended for more than 10 days, the Provider shall notify the
USOE of a withdrawal.

J. Providers shall provide to the USOE a list of course
options using the USOE-provided course codes (all courses
shall be coded as semester courses). Course offerings shall be
updated in January and August annually.

K. Providers shall serve all students on a first-come-first-
served basis who desire to take courses and who are designated
eligible by a primary school of enrollment if desired courses
have space available.

L. Providers shall provide all records maintained as part
of a public online school or program, including financial and
enrollment records, and information for accountability and audit
purposes upon request by the USOE, and the Provider's external
auditor(s).

M. Providers shall maintain documentation of student
work, including dates of submission, for Program audit
purposes.

N. Providers are primarily responsible for complete and
timely submissions of record changes to executed CCAs and
submission of other reports and records as required by the
USOE.

O. Providers shall inform students and parents of
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expectations for active participation in course work.

P. LEAs may participate in the Program as Providers by
offering schools or programs or both to Utah students in grades
9-12 who are not resident students of the LEA consistent with
Section 53A-15-1205(3).

Q. Program schools or programs:

(1) shall be accredited by the Northwest Accreditation
Commission consistent with R277-413;

(2) shall have a designated administrator who meets the
requirements of Section 53A-6-110 or Section 53A-1a-512(5);

(3) shall ensure that students who qualify for fee waivers
shall receive all services offered by and through the public
schools consistent with Section 53A-12-103 and R277-407,

(4) shall maintain student records consistent with the
federal Family Educational Rights and Privacy Act, 34 CFR Part
99; and

(5) shall offer course work aligned with Utah Core
standards, course requirements, and the provisions of R277-700
and R277-404, and R277-473.

R. LEAs that offer online programs or schools as Providers
under the Program:

(1) shall employ only licensed Utah educators as teachers;

(2) shall not employ individuals whose educator licenses
have been suspended or revoked;

(3) shall require all employees to meet requirements of
Section 53A-3-410 and R277-516 prior to the Provider offering
services to students;

(4) shall only employ teachers who meet the requirements
of R277-510, Educator Licensing - Highly Qualified
Assignment;

(5) shall agree to administer and have the capacity to carry
out state-designated assessments, including proctoring,
consistent with Section 53A-15-1210(2), R277-404 and R277-
473,

(6) shall provide services to students consistent with
requirements of the IDEA, Section 504, and Title VI ofthe Civil
Rights Act of 1964 for English Language Learners (ELL);

(7) shall maintain copies of all CCAs (for audit purposes);

(8) shall agree that funds shall be withheld by the USOE
consistent with Section 53A-15-1206 and 1206.5. A Provider
shall cooperate with the USOE in providing timely
documentation of student participation, enrollment, and other
additional data consistent with Board directives and procedures
and as requested; and

(9) shall ensure that third parties assisting with LEA online
schools or programs comply with R277-726-7R, R277-404 and
R277-473.

S. Providers shall post all required information online on
their individual websites including required assessment and
accountability information.

R277-726-8. Other Information.

A. Primary schools of enrollment shall set reasonable
timelines and standards and Providers shall adhere to timelines
and standards for student grades and enrollment in online
courses for purposes of:

(1) school awards and honors;

(2) Utah High School Activities Association participation;
and

(3) high school graduation.

B. Withholding of the online course payment from a
primary LEA of enrollment and payments to the eligible
Provider shall occur at the nearest monthly transfer of funds
subject to verification of information, in an amount consistent
with and at the time a Provider qualifies to receive payment
under Section 53A-15-1206(4).

C. The USOE shall pay the Provider consistent with
Minimum School Program funding transfer schedules.

D. The Superintendent or the Superintendent's designee

may make decisions on questions or issues unresolved by
Section 53A-15-1002 et seq. or R277-726 on a case-by-case
basis. The Superintendent shall report decisions to the Board
consistent with the purposes of the law and this rule.

KEY: statewide online education program

October 9, 2012 Art X Sec 3
Notice of Continuation December 15,2015  53A-15-1210
53A-15-1213

53A-1-401(3)
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R277. Education, Administration.

R277-921. Strengthening College and Career Readiness
Program.

R277-921-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests the
general control and supervision of the public education system
in the Board;

(b) Subsection 53A-1-401(3), which authorizes the Board
to adopt rules in accordance with its responsibilities; and

(c) Section 53A-15-1601, which requires the Board to
make rules regarding the program.

(2) The purpose of this rule is to establish:

(a) procedures and criteria for applying for and awarding
a grant; and

(b) reporting requirements for a grantee.

R277-921-2. Definitions.

(1) "Certificate" means the certificate described in
Subsection 53A-15-1601(3)(a) that a school counselor may
receive through participation in the program.

(2) "Grant" means payment of a course fee for a course
required to earn the certificate.

(3) '"Program" means the Strengthening College and
Career Readiness Program created in Section 53A-15-1601.

(4) "School counselor" means a person who:

(a) holds a Utah School Counselor License;

(b) has a master's degree or higher from an accredited
institution;

(c) is an employee of an LEA who provides counseling
and information to a student about an educational or career
choice;

(d) has received an evaluation as effective or higher
through the LEA's evaluation system; and

(e) 1is recommended to participate in the program by a
supervisor.

R277-921-3. Grant Application.

(1) An LEA may apply for a grant on behalf of a school
counselor by submitting an application:

(a) provided on USOE's website;

(b) to the Superintendent; and

(c) except as provided in Subsection (2), on or before June

(2) Ifthe annual appropriation for the program exceeds the
grant requests, the Superintendent may extend the deadline
specified in Subsection (1)(c) by posting a new deadline on
USOE's website.

R277-921-4. Procedure and Criteria for Awarding Grant.

(1) If the grant applications exceed the annual
appropriation for the program, the Superintendent shall give
preference in awarding a grant to an applicant if:

(a) the school where the school counselor works has a state
approved Comprehensive Counseling and Guidance Program;

(b) the school where the school counselor works meets the
school counselor-to-student ratio of 1:350, according to Rule
R277-462; and

(c) the school counselor is licensed as a school counselor
according to Rule R277-506.

(2) A school counselor who fails to complete a course that
is paid for by a grant shall repay the course fee to the
Superintendent.

R277-921-5. Reporting Requirements for Grantee.

After completing the course work necessary to receive the
certificate, the school counselor shall submit to the
Superintendent:

(1) an action plan to implement the skills developed

through earning the certificate to improve students' college and
career readiness; and

(2) an application that is provided on USOE's website to
add the certificate to the school counselor's license.

KEY: counseling, grant program, college and career

readiness

December 8, 2015 Art X, Sec 3
53A-1-401(3)
53A-15-1601
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R307. Environmental Quality, Air Quality.
R307-101. General Requirements.
R307-101-1. Foreword.

Chapter 19-2 and the rules adopted by the Air Quality
Board constitute the basis for control of air pollution sources in
the state. These rules apply and will be enforced throughout the
state, and are recommended for adoption in local jurisdictions
where environmental specialists are available to cooperate in
implementing rule requirements.

National Ambient Air Quality Standards (NAAQS),
National Standards of Performance for New Stationary Sources
(NSPS), National Prevention of Significant Deterioration of Air
Quality (PSD) standards, and the National Emission Standards
for Hazardous Air Pollutants (NESHAPS) apply throughout the
nation and are legally enforceable in Utah.

R307-101-2. Definitions.

Except where specified in individual rules, definitions in
R307-101-2 are applicable to all rules adopted by the Air
Quality Board.

"Actual Emissions" means the actual rate of emissions of
a pollutant from an emissions unit determined as follows:

(1) In general, actual emissions as of a particular date shall
equal the average rate, in tons per year, at which the unit
actually emitted the pollutant during a two-year period which
precedes the particular date and which is representative of
normal source operations. The director shall allow the use of a
different time period upon a determination that it is more
representative of normal source operation. Actual emissions
shall be calculated using the unit's actual operating hours,
production rates, and types of materials processed, stored, or
combusted during the selected time period.

(2) The director may presume that source-specific
allowable emissions for the unit are equivalent to the actual
emissions of the unit.

(3) For any emission unit, other than an electric utility
steam generating unit specified in (4), which has not begun
normal operations on the particular date, actual emissions shall
equal the potential to emit of the unit on that date.

(4) For an electric utility steam generating unit (other than
a new unit or the replacement of an existing unit) actual
emissions of the unit following the physical or operational
change shall equal the representative actual annual emissions of
the unit, provided the source owner or operator maintains and
submits to the director, on an annual basis for a period of 5
years from the date the unit resumes regular operation,
information demonstrating that the physical or operational
change did not result in an emissions increase. A longer period,
not to exceed 10 years, may be required by the director if the
director determines such a period to be more representative of
normal source post-change operations.

"Acute Hazardous Air Pollutant" means any
noncarcinogenic hazardous air pollutant for which a threshold
limit value - ceiling (TLV-C) has been adopted by the American
Conference of Governmental Industrial Hygienists (ACGIH) in
its "Threshold Limit Values for Chemical Substances and
Physical Agents and Biological Exposure Indices, (2009)."

"Air pollutant" means a substance that qualifies as an air
pollutant as defined in 42 U.S.C. Sec. 7602.

"Air Pollutant Source" means private and public sources of
emissions of air pollutants.

"Air Pollution" means the presence of an air pollutant in
the ambient air in such quantities and duration and under
conditions and circumstances, that are injurious to human health
or welfare, animal or plant life, or property, or would
unreasonably interfere with the enjoyment of life or use of
property as determined by the standards, rules and regulations
adopted by the Air Quality Board (Section 19-2-104).

"Allowable Emissions" means the emission rate of a source

calculated using the maximum rated capacity of the source
(unless the source is subject to enforceable limits which restrict
the operating rate, or hours of operation, or both) and the
emission limitation established pursuant to R307-401-8.

"Ambient Air" means that portion of the atmosphere,
external to buildings, to which the general public has access.
(Section 19-2-102(4)).

"Appropriate Authority" means the governing body of any
city, town or county.

"Atmosphere" means the air that envelops or surrounds the
carth and includes all space outside of buildings, stacks or
exterior ducts.

"Authorized Local Authority" means a city, county, city-
county or district health department; a city, county or
combination fire department; or other local agency duly
designated by appropriate authority, with approval of the state
Department of Health; and other lawfully adopted ordinances,
codes or regulations not in conflict therewith.

"Board" means Air Quality Board. See Section 19-2-
102(8)(a).

"Breakdown" means any malfunction or procedural error,
to include but not limited to any malfunction or procedural error
during start-up and shutdown, which will result in the
inoperability or sudden loss of performance of the control
equipment or process equipment causing emissions in excess of
those allowed by approval order or Title R307.

"BTU" means British Thermal Unit, the quantity of heat
necessary to raise the temperature of one pound of water one
degree Fahrenheit.

"Calibration Drift" means the change in the instrument
meter readout over a stated period of time of normal continuous
operation when the VOC concentration at the time of
measurement is the same known upscale value.

"Carbon Adsorption System" means a device containing
adsorbent material (e.g., activated carbon, aluminum, silica gel),
an inlet and outlet for exhaust gases, and a system for the proper
disposal or reuse of all VOC adsorbed.

"Carcinogenic Hazardous Air Pollutant" means any
hazardous air pollutant that is classified as a known human
carcinogen (A1) or suspected human carcinogen (A2) by the
American Conference of Governmental Industrial Hygienists
(ACGIH) in its "Threshold Limit Values for Chemical
Substances and Physical Agents and Biological Exposure
Indices, (2009)."

"Chargeable Pollutant" means any regulated air pollutant
except the following:

(1) Carbon monoxide;

(2) Any pollutant that is a regulated air pollutant solely
because it is a Class I or II substance subject to a standard
promulgated or established by Title VI of the Act, Stratospheric
Ozone Protection;

(3) Any pollutant that is a regulated air pollutant solely
because it is subject to a standard or regulation under Section
112(r) of the Act, Prevention of Accidental Releases.

"Chronic Hazardous Air Pollutant" means any
noncarcinogenic hazardous air pollutant for which a threshold
limit value - time weighted average (TLV-TWA) having no
threshold limit value - ceiling (TLV-C) has been adopted by the
American Conference of Governmental Industrial Hygienists
(ACGIH) in its "Threshold Limit Values for Chemical
Substances and Physical Agents and Biological Exposure
Indices, (2009)."

"Clean Air Act" means federal Clean Air Act as amended
in 1990.

"Clean Coal Technology" means any technology, including
technologies applied at the precombustion, combustion, or post
combustion stage, at a new or existing facility which will
achieve significant reductions in air emissions of sulfur dioxide
or oxides of nitrogen associated with the utilization of coal in
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the generation of electricity, or process steam which was not in
widespread use as of November 15, 1990.

"Clean Coal Technology Demonstration Project" means a
projectusing funds appropriated under the heading "Department
of Energy-Clean Coal Technology," up to a total amount of
$2,500,000,000 for commercial demonstration of clean coal
technology, or similar projects funded through appropriations
for the Environmental Protection Agency. The Federal
contribution for a qualifying project shall be at least 20 percent
of the total cost of the demonstration project.

"Clearing Index" means an indicator of the predicted rate
of clearance of ground level pollutants from a given area. This
number is provided by the National Weather Service.

"Commence" as applied to construction of a major source
or major modification means that the owner or operator has all
necessary pre-construction approvals or permits and either has:

(1) Begun, or caused to begin, a continuous program of
actual on-site construction of the source, to be completed within
a reasonable time; or

(2) Entered into binding agreements or contractual
obligations, which cannot be canceled or modified without
substantial loss to the owner or operator, to undertake a program
of actual construction of the source to be completed within a
reasonable time.

"Condensable PM2.5" means material that is vapor phase
at stack conditions, but which condenses and/or reacts upon
cooling and dilution in the ambient air to form solid or liquid
particulate matter immediately after discharge from the stack.

"Compliance Schedule" means a schedule of events, by
date, which will result in compliance with these regulations.

"Construction" means any physical change or change in the
method of operation including fabrication, erection, installation,
demolition, or modification of a source which would result in a
change in actual emissions.

"Control Apparatus" means any device which prevents or
controls the emission of any air pollutant directly or indirectly
into the outdoor atmosphere.

"Department” means Utah State Department of
Environmental Quality. See Section 19-1-103(1).

"Director" means the Director of the Division of Air
Quality. See Section 19-1-103(1).

"Division" means the Division of Air Quality.

"Electric Utility Steam Generating Unit" means any steam
electric generating unit that is constructed for the purpose of
supplying more than one-third of its potential electric output
capacity and more than 25 MW electrical output to any utility
power distribution system for sale. Any steam supplied to a
steam distribution system for the purpose of providing steam to
a steam-electric generator that would produce electrical energy
for sale is also considered in determining the electrical energy
output capacity of the affected facility.

"Emission" means the act of discharge into the atmosphere
of an air pollutant or an effluent which contains or may contain
an air pollutant; or the effluent so discharged into the
atmosphere.

"Emissions Information" means, with reference to any
source operation, equipment or control apparatus:

(1) Information necessary to determine the identity,
amount, frequency, concentration, or other characteristics
related to air quality of any air pollutant which has been emitted
by the source operation, equipment, or control apparatus;

(2) Information necessary to determine the identity,
amount, frequency, concentration, or other characteristics (to the
extent related to air quality) of any air pollutant which, under an
applicable standard or limitation, the source operation was
authorized to emit (including, to the extent necessary for such
purposes, a description of the manner or rate of operation of the
source operation), or any combination of the foregoing; and

(3) A general description of the location and/or nature of

the source operation to the extent necessary to identify the
source operation and to distinguish it from other source
operations (including, to the extent necessary for such purposes,
a description of the device, installation, or operation
constituting the source operation).

"Emission Limitation" means a requirement established by
the Board, the director or the Administrator, EPA, which limits
the quantity, rate or concentration of emission of air pollutants
on a continuous emission reduction including any requirement
relating to the operation or maintenance of a source to assure
continuous emission reduction (Section 302(k)).

"Emissions Unit" means any part of a stationary source
which emits or would have the potential to emit any pollutant
subject to regulation under the Clean Air Act.

"Enforceable" means all limitations and conditions which
are enforceable by the Administrator, including those
requirements developed pursuant to 40 CFR Parts 60 and 61,
requirements within the State Implementation Plan and R307,
any permit requirements established pursuant to 40 CFR 52.21
or R307-401.

"EPA" means Environmental Protection Agency.

"EPA Method 9" means 40 CFR Part 60, Appendix A,
Method 9, "Visual Determination of Opacity of Emissions from
Stationary Sources," and Alternate 1, "Determination of the
opacity of emissions from stationary sources remotely by
LIDAR."

"Executive Director" means the Executive Director of the
Utah Department of Environmental Quality. See Section 19-1-
103(2).

"Existing Installation" means an installation, construction
of which began prior to the effective date of any regulation
having application to it.

"Facility" means machinery, equipment, structures of any
part or accessories thereof, installed or acquired for the primary
purpose of controlling or disposing of air pollution. It does not
include an air conditioner, fan or other similar device for the
comfort of personnel.

"Filterable PM2.5" means particles with an aerodynamic
diameter equal to or less than 2.5 micrometers that are directly
emitted by a source as a solid or liquid at stack or release
conditions and can be captured on the filter of a stack test train.

"Fireplace" means all devices both masonry or factory built
units (free standing fireplaces) with a hearth, fire chamber or
similarly prepared device connected to a chimney which
provides the operator with little control of combustion air,
leaving its fire chamber fully or at least partially open to the
room. Fireplaces include those devices with circulating
systems, heat exchangers, or draft reducing doors with a net
thermal efficiency of no greater than twenty percent and are
used for aesthetic purposes.

"Fugitive Dust" means particulate, composed of soil and/or
industrial particulates such as ash, coal, minerals, etc., which
becomes airborne because of wind or mechanical disturbance of
surfaces. Natural sources of dust and fugitive emissions are not
fugitive dust within the meaning of this definition.

"Fugitive Emissions" means emissions from an installation
or facility which are neither passed through an air cleaning
device nor vented through a stack or could not reasonably pass
through a stack, chimney, vent, or other functionally equivalent
opening.

"Garbage" means all putrescible animal and vegetable
matter resulting from the handling, preparation, cooking and
consumption of food, including wastes attendant thereto.

"Gasoline" means any petroleum distillate, used as a fuel
for internal combustion engines, having a Reid vapor pressure
of 4 pounds or greater.

"Hazardous Air Pollutant (HAP)" means any pollutant
listed by the EPA as a hazardous air pollutant in conformance
with Section 112(b) of the Clean Air Act. A list of these
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pollutants is available at the Division of Air Quality.

"Household Waste" means any solid or liquid material
normally generated by the family in a residence in the course of
ordinary day-to-day living, including but not limited to garbage,
paper products, rags, leaves and garden trash.

"Incinerator" means a combustion apparatus designed for
high temperature operation in which solid, semisolid, liquid, or
gaseous combustible wastes are ignited and burned efficiently
and from which the solid and gaseous residues contain little or
no combustible material.

"Installation" means a discrete process with identifiable
emissions which may be part of a larger industrial plant.
Pollution equipment shall not be considered a separate
installation or installations.

"LPG" means liquified petroleum gas such as propane or
butane.

"Maintenance Area" means an area that is subject to the
provisions of a maintenance plan that is included in the Utah
state implementation plan, and that has been redesignated by
EPA from nonattainment to attainment of any National Ambient
Air Quality Standard.

(a) The following areas are considered maintenance areas
for ozone:

(i) Salt Lake County, effective August 18, 1997; and

(i) Davis County, effective August 18, 1997.

(b) The following areas are considered maintenance areas
for carbon monoxide:

(i) Salt Lake City, effective March 22, 1999;

(ii) Ogden City, effective May 8, 2001; and

(iii) Provo City, effective January 3, 2006.

(c) The following areas are considered maintenance areas
for PM10:

(i) Salt Lake County, effective on the date that EPA
approves the maintenance plan that was adopted by the Board
on July 6, 2005; and

(i) Utah County, effective on the date that EPA approves
the maintenance plan that was adopted by the Board on July 6,
2005; and

(i) Ogden City, effective on the date that EPA approves
the maintenance plan that was adopted by the Board on July 6,
2005.

(d) The following area is considered a maintenance area
for sulfur dioxide: all of Salt Lake County and the eastern
portion of Tooele County above 5600 feet, effective on the date
that EPA approves the maintenance plan that was adopted by the
Board on January 5, 2005.

"Major Modification" means any physical change in or
change in the method of operation of a major source that would
result in a significant net emissions increase of any pollutant. A
net emissions increase that is significant for volatile organic
compounds shall be considered significant for ozone. Within
Salt Lake and Davis Counties or any nonattainment area for
ozone, a net emissions increase that is significant for nitrogen
oxides shall be considered significant for ozone. Within areas
of nonattainment for PM10, a significant net emission increase
for any PM10 precursor is also a significant net emission
increase for PM10. A physical change or change in the method
of operation shall not include:

(1) routine maintenance, repair and replacement;

(2) use of an alternative fuel or raw material by reason of
an order under section 2(a) and (b) of the Energy Supply and
Environmental Coordination Act of 1974, or by reason of a
natural gas curtailment plan pursuant to the Federal Power Act;

(3) use of an alternative fuel by reason of an order or rule
under section 125 of the federal Clean Air Act;

(4) use of an alternative fuel at a steam generating unit to
the extent that the fuel is generated from municipal solid waste;

(5) use of an alternative fuel or raw material by a source:

(a) which the source was capable of accommodating before

January 6, 1975, unless such change would be prohibited under
any enforceable permit condition; or

(b) which the source is otherwise approved to use;

(6) an increase in the hours of operation or in the
production rate unless such change would be prohibited under
any enforceable permit condition;

(7) any change in ownership at a source

(8) the addition, replacement or use of a pollution control
project at an existing electric utility steam generating unit,
unless the director determines that such addition, replacement,
or use renders the unit less environmentally beneficial, or
except:

(a) when the director has reason to believe that the
pollution control project would result in a significant net
increase in representative actual annual emissions of any criteria
pollutant over levels used for that source in the most recent air
quality impact analysis in the area conducted for the purpose of
Title T of the Clean Air Act, if any, and

(b) the director determines that the increase will cause or
contribute to a violation of any national ambient air quality
standard or PSD increment, or visibility limitation.

(9) the installation, operation, cessation, or removal of a
temporary clean coal technology demonstration project,
provided that the project complies with:

(a) the Utah State Implementation Plan; and

(b) other requirements necessary to attain and maintain the
national ambient air quality standards during the project and
after it is terminated.

"Major Source" means, to the extent provided by the
federal Clean Air Act as applicable to R307:

(1) any stationary source of air pollutants which emits, or
has the potential to emit, one hundred tons per year or more of
any pollutant subject to regulation under the Clean Air Act; or

(a) any source located in a nonattainment area for carbon
monoxide which emits, or has the potential to emit, carbon
monoxide in the amounts outlined in Section 187 of the federal
Clean Air Act with respect to the severity of the nonattainment
area as outlined in Section 187 of the federal Clean Air Act; or

(b) any source located in Salt Lake or Davis Counties or
in a nonattainment area for ozone which emits, or has the
potential to emit, VOC or nitrogen oxides in the amounts
outlined in Section 182 ofthe federal Clean Air Act with respect
to the severity of the nonattainment area as outlined in Section
182 of the federal Clean Air Act; or

(c) any source located in a nonattainment area for PM10
which emits, or has the potential to emit, PM10 or any PM10
precursor in the amounts outlined in Section 189 of the federal
Clean Air Act with respect to the severity of the nonattainment
area as outlined in Section 189 of the federal Clean Air Act.

(2) any physical change that would occur at a source not
qualifying under subpart 1 as a major source, if the change
would constitute a major source by itself;

(3) the fugitive emissions and fugitive dust of a stationary
source shall not be included in determining for any of the
purposes of these R307 rules whether it is a major stationary
source, unless the source belongs to one of the following
categories of stationary sources:

(a) Coal cleaning plants (with thermal dryers);

(b) Kraft pulp mills;

(c) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum or reduction plants;

(g) Primary copper smelters;

(h) Municipal incinerators capable of charging more than
250 tons of refuse per day;

(i) Hydrofluoric, sulfuric, or nitric acid plants;

(j) Petroleum refineries;

(k) Lime plants;
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(1) Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(o) Carbon black plants (furnace process);

(p) Primary lead smelters;

(q) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal production plants;

(t) Chemical process plants;

(u) Fossil-fuel boilers (or combination thereof) totaling
more than 250 million British Thermal Units per hour heat
input;

(v) Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(z) Fossil fuel-fired steam electric plants of more than 250
million British Thermal Units per hour heat input;

(aa) Any other stationary source category which, as of
August 7, 1980, is being regulated under section 111 or 112 of
the federal Clean Air Act.

"Modification" means any planned change in a source
which results in a potential increase of emission.

"National Ambient Air Quality Standards (NAAQS)"
means the allowable concentrations of air pollutants in the
ambient air specified by the Federal Government (Title 40, Code
of Federal Regulations, Part 50).

"Net Emissions Increase" means the amount by which the
sum of the following exceeds zero:

(1) any increase in actual emissions from a particular
physical change or change in method of operation at a source;
and

(2) any other increases and decreases in actual emissions
at the source that are contemporaneous with the particular
change and are otherwise creditable. For purposes of
determining a "net emissions increase":

(a) An increase or decrease in actual emissions is
contemporaneous with the increase from the particular change
only if it occurs between the date five years before construction
on the particular change commences; and the date that the
increase from the particular change occurs.

(b) An increase or decrease in actual emissions is
creditable only if it has not been relied on in issuing a prior
approval for the source which approval is in effect when the
increase in actual emissions for the particular change occurs.

(c) An increase or decrease in actual emission of sulfur
dioxide, nitrogen oxides or particulate matter which occurs
before an applicable minor source baseline date is creditable
only if it is required to be considered in calculating the amount
of maximum allowable increases remaining available. With
respect to particulate matter, only PM10 emissions will be used
to evaluate this increase or decrease.

(d) Anincrease in actual emissions is creditable only to the
extent that the new level of actual emissions exceeds the old
level.

(e) A decrease in actual emissions is creditable only to the
extent that:

(i) The old level of actual emissions or the old level of
allowable emissions, whichever is lower, exceeds the new level
of actual emissions;

(ii) It is enforceable at and after the time that actual
construction on the particular change begins; and

(iii) It has approximately the same qualitative significance
for public health and welfare as that attributed to the increase
from the particular change.

(iv) It has not been relied on in issuing any permit under
R307-401 nor has it been relied on in demonstrating attainment
or reasonable further progress.

(f) An increase that results from a physical change at a
source occurs when the emissions unit on which construction
occurred becomes operational and begins to emit a particular
pollutant. Any replacement unit that requires shakedown
becomes operational only after a reasonable shakedown period,
not to exceed 180 days.

"New Installation" means an installation, construction of
which began after the effective date of any regulation having
application to it.

"Nonattainment Area" means an area designated by the
Environmental Protection Agency as nonattainment under
Section 107, Clean Air Act for any National Ambient Air
Quality Standard. The designations for Utah are listed in 40
CFR 81.345.

"Offset" means an amount of emission reduction, by a
source, greater than the emission limitation imposed on such
source by these regulations and/or the State Implementation
Plan.

"Opacity" means the capacity to obstruct the transmission
of light, expressed as percent.

"Open Burning" means any burning of combustible
materials resulting in emission of products of combustion into
ambient air without passage through a chimney or stack.

"Owner or Operator" means any person who owns, leases,
controls, operates or supervises a facility, an emission source, or
air pollution control equipment.

"PSD" Area means an area designated as attainment or
unclassifiable under section 107(d)(1)(D) or (E) of the federal
Clean Air Act.

"PM2.5" means particulate matter with an aerodynamic
diameter less than or equal to a nominal 2.5 micrometers as
measured by an EPA reference or equivalent method.

"PM2.5 Precursor" means any chemical compound or
substance which, after it has been emitted into the atmosphere,
undergoes chemical or physical changes that convert it into
particulate matter, specifically PM2.5, and has been identified
in the applicable implementation plan for PM2.5 as significant
for the purpose of developing control measures. Specifically,
PM2.5 precursors include SO2, NOx, and VOC.

"PM10" means particulate matter with an aerodynamic
diameter less than or equal to a nominal 10 micrometers as
measured by an EPA reference or equivalent method.

"PM10 Precursor" means any chemical compound or
substance which, after it has been emitted into the atmosphere,
undergoes chemical or physical changes that convert it into
particulate matter, specifically PM10.

"Part 70 Source" means any source subject to the
permitting requirements of R307-415.

"Person" means an individual, trust, firm, estate, company,
corporation, partnership, association, state, state or federal
agency or entity, municipality, commission, or political
subdivision of a state. (Subsection 19-2-103(4)).

"Pollution Control Project" means any activity or project
at an existing electric utility steam generating unit for purposes
of reducing emissions from such unit. Such activities or
projects are limited to:

(1) The installation of conventional or innovative
pollution control technology, including but not limited to
advanced flue gas desulfurization, sorbent injection for sulfur
dioxide and nitrogen oxides controls and electrostatic
precipitators;

(2) An activity or project to accommodate switching to a
fuel which is less polluting than the fuel used prior to the
activity or project, including, but not limited to natural gas or
coal reburning, or the cofiring of natural gas and other fuels for
the purpose of controlling emissions;

(3) A permanent clean coal technology demonstration
project conducted under Title II, sec. 101(d) of the Further
Continuing Appropriations Act of 1985 (sec. 5903(d) oftitle 42
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of the United States Code), or subsequent appropriations, up to
atotal amount 0£$2,500,000,000 for commercial demonstration
of clean coal technology, or similar projects funded through
appropriations for the Environmental Protection Agency; or

(4) A permanent clean coal technology demonstration
project that constitutes a repowering project.

"Potential to Emit" means the maximum capacity of a
source to emit a pollutant under its physical and operational
design. Any physical or operational limitation on the capacity
of the source to emit a pollutant including air pollution control
equipment and restrictions on hours of operation or on the type
or amount of material combusted, stored, or processed shall be
treated as part of its design if the limitation or the effect it would
have on emissions is enforceable. Secondary emissions do not
count in determining the potential to emit of a stationary source.

"Primary PM2.5" means the sum of filterable PM2.5 and
condensable PM2.5.

"Process Level" means the operation of a source, specific
to the kind or type of fuel, input material, or mode of operation.

"Process Rate" means the quantity per unit of time of any
raw material or process intermediate consumed, or product
generated, through the use of any equipment, source operation,
or control apparatus. For a stationary internal combustion unit
or any other fuel burning equipment, this term may be expressed
as the quantity of fuel burned per unit of time.

"Reactivation of a Very Clean Coal-Fired Electric Utility
Steam Generating Unit" means any physical change or change
in the method of operation associated with the commencement
of commercial operations by a coal-fired utility unit after a
period of discontinued operation where the unit:

(1) Has not been in operation for the two-year period prior
to the enactment of the Clean Air Act Amendments of 1990, and
the emissions from such unit continue to be carried in the
emission inventory at the time of enactment;

(2) Was equipped prior to shutdown with a continuous
system of emissions control that achieves a removal efficiency
for sulfur dioxide of no less than 85 percent and a removal
efficiency for particulates of no less than 98 percent;

(3) Is equipped with low-NOx burners prior to the time of
commencement of operations following reactivation; and

(4) Is otherwise in compliance with the requirements of the
Clean Air Act.

"Reasonable Further Progress" means annual incremental
reductions in emission of an air pollutant which are sufficient to
provide for attainment of the NAAQS by the date identified in
the State Implementation Plan.

"Refuse" means solid wastes, such as garbage and trash.

"Regulated air pollutant" means any of the following:

(a) Nitrogen oxides or any volatile organic compound;

(b) Any pollutant for which a national ambient air quality
standard has been promulgated;

(c) Any pollutant that is subject to any standard
promulgated under Section 111 of the Act, Standards of
Performance for New Stationary Sources;

(d) Any Class I or II substance subject to a standard
promulgated under or established by Title VI of the Act,
Stratospheric Ozone Protection;

(e) Any pollutant subject to a standard promulgated under
Section 112, Hazardous Air Pollutants, or other requirements
established under Section 112 of the Act, including Sections
112(g), (j), and (r) of the Act, including any of the following:

(i) Any pollutant subject to requirements under Section
112(j) of the Act, Equivalent Emission Limitation by Permit. If
the Administrator fails to promulgate a standard by the date
established pursuant to Section 112(e) of the Act, any pollutant
for which a subject source would be major shall be considered
to be regulated on the date 18 months after the applicable date
established pursuant to Section 112(e) of the Act;

(ii) Any pollutant for which the requirements of Section

112(g)(2) of the Act (Construction, Reconstruction and
Modification) have been met, but only with respect to the
individual source subject to Section 112(g)(2) requirement.

"Repowering" means replacement of an existing coal-fired
boiler with one of the following clean coal technologies:
atmospheric or pressurized fluidized bed combustion, integrated
gasification combined cycle, magnetohydrodynamics, direct and
indirect coal-fired turbines, integrated gasification fuel cells, or
as determined by the Administrator, in consultation with the
Secretary of Energy, a derivative of one or more of these
technologies, and any other technology capable of controlling
multiple combustion emissions simultaneously with improved
boiler or generation efficiency and with significantly greater
waste reduction relative to the performance of technology in
widespread commercial use as of November 15, 1990.

(1) Repowering shall also include any oil and/or gas-fired
unit which has been awarded clean coal technology
demonstration funding as of January 1, 1991, by the Department
of Energy.

(2) The director shall give expedited consideration to
permit applications for any source that satisfies the requirements
of this definition and is granted an extension under section 409
of the Clean Air Act.

"Representative Actual Annual Emissions" means the
average rate, in tons per year, at which the source is projected to
emit a pollutant for the two-year period after a physical change
or change in the method of operation of unit, (or a different
consecutive two-year period within 10 years after that change,
where the director determines that such period is more
representative of source operations), considering the effect any
such change will have on increasing or decreasing the hourly
emissions rate and on projected capacity utilization. In
projecting future emissions the director shall:

(1) Consider all relevant information, including but not
limited to, historical operational data, the company's own
representations, filings with the State of Federal regulatory
authorities, and compliance plans under title IV of the Clean Air
Act; and

(2) Exclude, in calculating any increase in emissions that
results from the particular physical change or change in the
method of operation at an electric utility steam generating unit,
that portion of the unit's emissions following the change that
could have been accommodated during the representative
baseline period and is attributable to an increase in projected
capacity utilization at the unit that is unrelated to the particular
change, including any increased utilization due to the rate of
electricity demand growth for the utility system as a whole.

"Residence" means a dwelling in which people live,
including all ancillary buildings.

"Residential Solid Fuel Burning" device means any
residential burning device except a fireplace connected to a
chimney that burns solid fuel and is capable of, and intended for
use as a space heater, domestic water heater, or indoor cooking
appliance, and has an air-to-fuel ratio less than 35-to-1 as
determined by the test procedures prescribed in 40 CFR 60.534.
It must also have a useable firebox volume of less than 6.10
cubic meters or 20 cubic feet, a minimum burn rate less than 5
kilograms per hour or 11 pounds per hour as determined by test
procedures prescribed in 40 CFR 60.534, and weigh less than
800 kilograms or 362.9 pounds. Appliances that are described
as prefabricated fireplaces and are designed to accommodate
doors or other accessories that would create the air starved
operating conditions of a residential solid fuel burning device
shall be considered as such. Fireplaces are not included in this
definition for solid fuel burning devices.

"Road" means any public or private road.

"Salvage Operation" means any business, trade or industry
engaged in whole or in part in salvaging or reclaiming any
product or material, including but not limited to metals,
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chemicals, shipping containers or drums.

"Secondary Emissions" means emissions which would
occur as a result of the construction or operation of a major
source or major modification, but do not come from the major
source or major modification itself.

Secondary emissions must be specific, well defined,
quantifiable, and impact the same general area as the source or
modification which causes the secondary emissions. Secondary
emissions include emissions from any off-site support facility
which would not be constructed or increase its emissions except
as a result of the construction or operation of the major source
or major modification. Secondary emissions do not include any
emissions which come directly from a mobile source such as
emissions from the tailpipe of a motor vehicle, from a train, or
from a vessel.

Fugitive emissions and fugitive dust from the source or
modification are not considered secondary emissions.

"Secondary PM2.5" means particles that form or grow in
mass through chemical reactions in the ambient air well after
dilution and condensation have occurred. Secondary PM2.5 is
usually formed at some distance downwind from the source.

"Significant" means:

(1) Inreference to a net emissions increase or the potential
of a source to emit any of the following pollutants, a rate of
emissions that would equal or exceed any of the following rates:

Carbon monoxide: 100 ton per year (tpy);

Nitrogen oxides: 40 tpy;

Sulfur dioxide: 40 tpy;

PM10: 15 tpy;

PM2.5: 10 tpy;

Particulate matter: 25 tpy;

Ozone: 40 tpy of volatile organic compounds;

Lead: 0.6 tpy.

"Solid Fuel" means wood, coal, and other similar organic
material or combination of these materials.

"Solvent" means organic materials which are liquid at
standard conditions (Standard Temperature and Pressure) and
which are used as dissolvers, viscosity reducers, or cleaning
agents.

"Source" means any structure, building, facility, or
installation which emits or may emit any air pollutant subject to
regulation under the Clean Air Act and which is located on one
or more continuous or adjacent properties and which is under
the control of the same person or persons under common
control. A building, structure, facility, or installation means all
of the pollutant-emitting activities which belong to the same
industrial grouping. Pollutant-emitting activities shall be
considered as part of the same industrial grouping if they belong
to the same "Major Group" (i.e. which have the same two-digit
code) as described in the Standard Industrial Classification
Manual, 1972, as amended by the 1977 Supplement (US
Government Printing Office stock numbers 4101-0065 and 003-
005-00176-0, respectively).

"Stack" means any point in a source designed to emit
solids, liquids, or gases into the air, including a pipe or duct but
not including flares.

"Standards of Performance for New Stationary Sources"
means the Federally established requirements for performance
and record keeping (Title 40 Code of Federal Regulations, Part
60).

"State" means Utah State.

"Temporary" means not more than 180 calendar days.

"Temporary Clean Coal Technology Demonstration
Project" means a clean coal technology demonstration project
that is operated for a period of 5 years or less, and which
complies with the Utah State Implementation Plan and other
requirements necessary to attain and maintain the national
ambient air quality standards during the project and after it is
terminated.

"Threshold Limit Value - Ceiling (TLV-C)" means the
airborne concentration of a substance which may not be
exceeded, as adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Values for Chemical Substances and Physical Agents and
Biological Exposure Indices, (2009)."

"Threshold Limit Value - Time Weighted Average (TLV-
TWA)" means the time-weighted airborne concentration of a
substance adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Values for Chemical Substances and Physical Agents and
Biological Exposure Indices, (2009)."

"Total Suspended Particulate (TSP)" means minute
separate particles of matter, collected by high volume sampler.

"Toxic Screening Level" means an ambient concentration
of an air pollutant equal to a threshold limit value - ceiling
(TLV-C) or threshold limit value -time weighted average (TLV-
TWA) divided by a safety factor.

"Trash" means solids not considered to be highly
flammable or explosive including, but not limited to clothing,
rags, leather, plastic, rubber, floor coverings, excelsior, tree
leaves, yard trimmings and other similar materials.

"Volatile Organic Compound (VOC)" means VOC as
defined in 40 CFR 51.100(s), effective as of the date referenced
in R307-101-3, is hereby adopted and incorporated by
reference.

"Waste" means all solid, liquid or gaseous material,
including, but not limited to, garbage, trash, household refuse,
construction or demolition debris, or other refuse including that
resulting from the prosecution of any business, trade or industry.

"Zero Drift" means the change in the instrument meter
readout over a stated period of time of normal continuous
operation when the VOC concentration at the time of
measurement is zero.

R307-101-3. Version of Code of Federal Regulations
Incorporated by Reference.

Except as specifically identified in an individual rule, the
version of the Code of Federal Regulations (CFR) incorporated
throughout R307 is dated July 1, 2014.

KEY: air pollution, definitions
December 15, 2015
Notice of Continuation May 8, 2014

19-2-104(1)(a)
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R307. Environmental Quality, Air Quality.

R307-102. General Requirements: Broadly Applicable
Requirements.

R307-102-1. Air Pollution Prohibited; Periodic Reports
Required.

(1) Emission of air pollutants in sufficient quantities to
cause air pollution as defined in R307-101-2 is prohibited. The
State statute provides for penalties up to $50,000/day for
violation of State statutes, regulations, rules or standards (See
Section 19-2-115 for further details).

(2) Periodic Reports and Availability of Information. The
owner or operator of any stationary air pollutant source in Utah
shall furnish to the director the periodic reports required under
Section 19-2-104(1)(c) and any other information as the director
may deem necessary to determine whether the source is in
compliance with Utah and Federal regulations and standards.
The information thus obtained will be correlated with applicable
emission standards or limitations and will be available to the
public during normal business hours at the Division of Air

Quality.

R307-102-2. Confidentiality of Information.

Any person submitting information pursuant to these
regulations may request that such information be treated as a
trade secret or on a confidential basis, in which case the director
shall so treat such information. If no claim is made at the time
of submission, the director may make the information available
to the public without further notice. Information required to be
disclosed to the public under State or Federal law may not be
requested to be kept confidential. Justification supporting
claims of confidentiality shall be provided at the time of
submission on the information. Each page claimed
"confidential” shall be marked "confidential business
information" by the applicant and the confidential information
on each page shall be clearly specified. Claims of
confidentiality for the name and address of applicants for an
approval order will be denied. Confidential information or any
other information or report received by the director shall be
available to EPA upon request and the person who submitted the
information shall be notified simultaneously of its release to
EPA.

R307-102-3. Reserved.
Reserved.

R307-102-4. Variances Authorized.

(1) Variance from these regulations may be granted by the
Board as provided by law (See Section 19-2-113) unless
prohibited by the Clean Air Act:

(a) to permit operation of an air pollution source for the
time period involved in installing or constructing air pollution
control equipment in accordance with a compliance schedule
negotiated by the director and approved by the Board.

(b) to permit operation of an air pollution source where
there is no practicable means known or available for adequate
prevention, abatement or control of the air pollutants involved.
Such a variance shall be only until the necessary means for
prevention, abatement or control becomes known and available,
subject to the use of substitute or alternate measures the Board
may prescribe.

(c) to permit operation of an air pollution source where the
control measures, because of their extent or cost, must be spread
over a considerable period of time.

(2) Variance requests, as set forth in Section 19-2-113,
may be submitted by the owner or operator who is in control of
any plant, building, structure, establishment, process or
equipment.

R307-102-5. No Reduction in Pay.

In accordance with paragraph 110(a)(6), Clean Air Act as
amended August 1977, owners or operators may not temporarily
reduce the pay of any employee by reason of the use of a
supplemental or intermittent or other dispersion dependent
control system for the purposes of meeting any air pollution
requirement adopted pursuant to the Clean Air Act as amended
August 1977.

R307-102-6. Emissions Standards.

Other provisions of R307 may require more stringent
controls than listed herein, in which case those requirements
must be met.

KEY: air pollution, confidentiality of information, variances
December 15, 2015 19-2-104
Notice of Continuation February 6, 2013 19-2-113
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R307. Environmental Quality, Air Quality.

R307-110. General Requirements: State Implementation
Plan.

R307-110-1. Incorporation by Reference.

To meet requirements of the Federal Clean Air Act, the
Utah State Implementation Plan (SIP) must be incorporated by
reference into these rules. Copies of the SIP are available on the
division's website.

R307-110-2. Section I, Legal Authority.

The Utah State Implementation Plan, Section I, Legal
Authority, as most recently amended by the Air Quality Board
on December 18, 1992, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-3. Section II, Review of New and Modified Air
Pollution Sources.

The Utah State Implementation Plan, Section II, Review of
New and Modified Air Pollution Sources, as most recently
amended by the Utah Air Quality Board on December 18, 1992,
pursuant to Section 19-2-104, is hereby incorporated by
reference and made a part of these rules.

R307-110-4. Section IIL, Source Surveillance.

The Utah State Implementation Plan, Section III, Source
Surveillance, as most recently amended by the Utah Air Quality
Board on December 18, 1992, pursuant to Section 19-2-104, is
hereby incorporated by reference and made a part of these rules.

R307-110-5. Section IV, Ambient Air Monitoring Program.

The Utah State Implementation Plan, Section IV, Ambient
Air Monitoring Program, as most recently amended by the Utah
Air Quality Board on December 18, 1992, pursuant to Section
19-2-104, is hereby incorporated by reference and made a part
of these rules.

R307-110-6. Section V, Resources.

The Utah State Implementation Plan, Section V, Resources,
as most recently amended by the Utah Air Quality Board on
December 18, 1992, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-7. Section VI, Intergovernmental Cooperation.

The Utah State Implementation Plan, Section VI,
Intergovernmental Cooperation, as most recently amended by
the Utah Air Quality Board on December 18, 1992, pursuant to
Section 19-2-104, is hereby incorporated by reference and made
a part of these rules.

R307-110-8. Section VII, Prevention of Air Pollution
Emergency Episodes.

The Utah State Implementation Plan, Section VII,
Prevention of Air Pollution Emergency Episodes, as most
recently amended by the Utah Air Quality Board on December
18, 1992, pursuant to Section 19-2-104, is hereby incorporated
by reference and made a part of these rules.

R307-110-9.
Deterioration.

The Utah State Implementation Plan, Section VIII,
Prevention of Significant Deterioration, as most recently
amended by the Utah Air Quality Board on March 8, 2006,
pursuant to Section 19-2-104, is hereby incorporated by
reference and made a part of these rules.

Section VIII, Prevention of Significant

R307-110-10. Section IX, Control Measures for Area and
Point Sources, Part A, Fine Particulate Matter.

The Utah State Implementation Plan, Section IX, Control
Measures for Area and Point Sources, Part A, Fine Particulate

Matter, as most recently amended by the Utah Air Quality Board
on December 2, 2015, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-11. Section IX, Control Measures for Area and
Point Sources, Part B, Sulfur Dioxide.

The Utah State Implementation Plan, Section IX, Control
Measures for Area and Point Sources, Part B, Sulfur Dioxide,
as most recently amended by the Utah Air Quality Board on
January 5, 2005, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-12. Section IX, Control Measures for Area and
Point Sources, Part C, Carbon Monoxide.

The Utah State Implementation Plan, Section IX, Control
Measures for Area and Point Sources, Part C, Carbon
Monoxide, as most recently amended by the Utah Air Quality
Board on November 3, 2004, pursuant to Section 19-2-104, is
hereby incorporated by reference and made a part of these rules.

R307-110-13. Section IX, Control Measures for Area and
Point Sources, Part D, Ozone.

The Utah State Implementation Plan, Section IX, Control
Measures for Area and Point Sources, Part D, Ozone, as most
recently amended by the Utah Air Quality Board on January 3,
2007, pursuant to Section 19-2-104, is hereby incorporated by
reference and made a part of these rules.

R307-110-14. Section IX, Control Measures for Area and
Point Sources, Part E, Nitrogen Dioxide.

The Utah State Implementation Plan, Section IX, Control
Measures for Area and Point Sources, Part E, Nitrogen Dioxide,
as most recently amended by the Utah Air Quality Board on
December 18, 1992, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-15. Section IX, Control Measures for Area and
Point Sources, Part F, Lead.

The Utah State Implementation Plan, Section IX, Control
Measures for Area and Point Sources, Part F, Lead, as most
recently amended by the Utah Air Quality Board on December
18, 1992, pursuant to Section 19-2-104, is hereby incorporated
by reference and made a part of these rules.

R307-110-16. (Reserved.)
Reserved.

R307-110-17. Section IX, Control Measures for Area and
Point Sources, Part H, Emissions Limits.

The Utah State Implementation Plan, Section IX, Control
Measures for Area and Point Sources, Part H, Emissions Limits,
as most recently amended by the Utah Air Quality Board on
December 2, 2015, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-18. Reserved.
Reserved.

R307-110-19.
Mobile Sources.

The Utah State Implementation Plan, Section XI, Other
Control Measures for Mobile Sources, as most recently
amended by the Utah Air Quality Board on February 9, 2000,
pursuant to Section 19-2-104, is hereby incorporated by
reference and made a part of these rules.

Section XI, Other Control Measures for

R307-110-20.
Consultation.
The Utah State Implementation Plan, Section XII,

Section XII, Transportation Conformity
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Transportation Conformity Consultation, as most recently
amended by the Utah Air Quality Board on May 2, 2007,
pursuant to 19-2-104, is hereby incorporated by reference and
made a part of these rules.

R307-110-21. Section XIII, Analysis of Plan Impact.

The Utah State Implementation Plan, Section XIII,
Analysis of Plan Impact, as most recently amended by the Utah
Air Quality Board on December 18, 1992, pursuant to Section
19-2-104, is hereby incorporated by reference and made a part
of these rules.

R307-110-22.
Inventory.

The Utah State Implementation Plan, Section XIV,
Comprehensive Emission Inventory, as most recently amended
by the Utah Air Quality Board on December 18, 1992, pursuant
to Section 19-2-104, is hereby incorporated by reference and
made a part of these rules.

Section XIV, Comprehensive Emission

R307-110-23. Section XV, Utah Code Title 19, Chapter 2,
Air Conservation Act.

Section XV ofthe Utah State Implementation Plan contains
Utah Code Title 19, Chapter 2, Air Conservation Act.

R307-110-24. Section XVI, Public Notification.

The Utah State Implementation Plan, Section X VI, Public
Notification, as most recently amended by the Utah Air Quality
Board on December 18, 1992, pursuant to Section 19-2-104, is
hereby incorporated by reference and made a part of these rules.

R307-110-25. Section XVII, Visibility Protection.

The Utah State Implementation Plan, Section XVII,
Visibility Protection, as most recently amended by the Utah Air
Quality Board on March 26, 1993, pursuant to Section 19-2-
104, is hereby incorporated by reference and made a part of
these rules.

R307-110-26. Section XVIII, Demonstration of GEP Stack
Height.

The Utah State Implementation Plan, Section XVIII,
Demonstration of GEP Stack Height, as most recently amended
by the Utah Air Quality Board on December 18, 1992, pursuant
to Section 19-2-104, is hereby incorporated by reference and
made a part of these rules.

R307-110-27.
Program.

The Utah State Implementation Plan, Section XIX, Small
Business Assistance Program, as most recently amended by the
Utah Air Quality Board on December 18, 1992, pursuant to
Section 19-2-104, is hereby incorporated by reference and made
a part of these rules.

Section XIX, Small Business Assistance

R307-110-28. Regional Haze.

The Utah State Implementation Plan, Section XX, Regional
Haze, as most recently amended by the Utah Air Quality Board
on September xx, 2015, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-29. Section XXI,
Maintenance Program.

The Utah State Implementation Plan, Section XXI, Diesel
Inspection and Maintenance Program, as most recently amended
by the Utah Air Quality Board on July 12, 1995, pursuant to
Section 19-2-104, is hereby incorporated by reference and made
a part of these rules.

Diesel Inspection and

R307-110-30. Section XXII, General Conformity.

The Utah State Implementation Plan, Section XXII,
General Conformity, as adopted by the Utah Air Quality Board
on October 4, 1995, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-31. Section X, Vehicle Inspection and
Maintenance Program, Part A, General Requirements and
Applicability.

The Utah State Implementation Plan, Section X, Vehicle
Inspection and Maintenance Program, Part A, General
Requirements and Applicability, as most recently amended by
the Utah Air Quality Board on December 5, 2012, pursuant to
Section 19-2-104, is hereby incorporated by reference and made
a part of these rules.

R307-110-32. Section X, Vehicle Inspection and
Maintenance Program, Part B, Davis County.

The Utah State Implementation Plan, Section X, Vehicle
Inspection and Maintenance Program, Part B, Davis County, as
most recently amended by the Utah Air Quality Board on
December 5, 2012, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-33. Section X, Vehicle Inspection and
Maintenance Program, Part C, Salt Lake County.

The Utah State Implementation Plan, Section X, Vehicle
Inspection and Maintenance Program, Part C, Salt Lake County,
as most recently amended by the Utah Air Quality Board on
October 6, 2004, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-34. Section X, Vehicle Inspection and
Maintenance Program, Part D, Utah County.

The Utah State Implementation Plan, Section X, Vehicle
Inspection and Maintenance Program, Part D, Utah County, as
most recently amended by the Utah Air Quality Board on
December 5, 2012, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-35. Section X, Vehicle Inspection and
Maintenance Program, Part E, Weber County.

The Utah State Implementation Plan, Section X, Vehicle
Inspection and Maintenance Program, Part E, Weber County, as
most recently amended by the Utah Air Quality Board on
December 5, 2012, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-36. Section X, Vehicle Inspection and
Maintenance Program, Part F, Cache County.

The Utah State Implementation Plan, Section X, Vehicle
Inspection and Maintenance Program, Part F, Cache County, as
most recently adopted by the Utah Air Quality Board on
November 6, 2013, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-37. Section XXIII, Interstate Transport.

The Utah State Implementation Plan, Section XXIII,
Interstate Transport, as most recently adopted by the Utah Air
Quality Board on February 7, 2007, pursuant to Section 19-2-
104, is hereby incorporated by reference and made a part of
these rules.

KEY: air pollution, PM10, PM2.5, ozone
December 3, 2015
Notice of Continuation February 1, 2012
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R307. Environmental Quality, Air Quality.
R307-150. Emission Inventories.
R307-150-1. Purpose and General Requirements.

(1) The purpose of R305-150 is:

(a) to establish by rule the time frame, pollutants, and
information that sources must include in inventory submittals;
and

(b) to establish consistent reporting requirements for
stationary sources in Utah to determine whether sulfur dioxide
emissions remain below the sulfur dioxide milestones
established in the State Implementation Plan for Regional Haze,
section XX.E.1.a, incorporated by reference in R307-110-28.

(2) The requirements of R307-150 replace any annual
inventory reporting requirements in approval orders or operating
permits issued prior to December 4, 2003.

(3) Emission inventories shall be submitted on or before
ninety days following the effective date of this rule and
thereafter on or before April 15 of each year following the
calendar year for which an inventory is required. The inventory
shall be submitted in a format specified by the Division of Air
Quality following consultation with each source.

(4) The executive secretary may require at any time a full
or partial year inventory upon reasonable notice to affected
sources when it is determined that the inventory is necessary to
develop a state implementation plan, to assess whether there is
a threat to public health or safety or the environment, or to
determine whether the source is in compliance with R307.

(5) Recordkeeping Requirements.

(a) Each owner or operator of a stationary source subject
to this rule shall maintain a copy of the emission inventory
submitted to the Division of Air Quality and records indicating
how the information submitted in the inventory was determined,
including any calculations, data, measurements, and estimates
used. The records under R307-150-4 shall be kept for ten years.
Other records shall be kept for a period of at least five years
from the due date of each inventory.

(b) The owner or operator of the stationary source shall
make these records available for inspection by any
representative of the Division of Air Quality during normal
business hours.

R307-150-2. Definitions.

The following additional definitions apply to R307-150.

"Acute pollutant" means any noncarcinogenic air pollutant
for which a threshold limit value - ceiling (TLV-C) has been
adopted by the American Conference of Governmental
Industrial Hygienists in its "Threshold Limit Values for
Chemical Substances and Physical Agents and Biological
Exposure Indices," 2003 edition.

"Carcinogenic pollutant" means any air pollutant that is
classified as a known human carcinogen (Al) or suspected
human carcinogen (A2) by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Values for Chemical Substances and Physical Agents and
Biological Exposure Indices," 2003 edition.

"Chronic Pollutant" means any noncarcinogenic air
pollutant for which a threshold limit value - time weighted
average (TLV-TWA) having no threshold limit value - ceiling
(TLV-C) has been adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Values for Chemical Substances and Physical Agents and
Biological Exposure Indices," 2003 edition.

"Dioxins" and "Furans" mean total tetra- through
octachlorinated dibenzo-p-dioxins and dibenzofurans.

"Emissions unit" means emissions unit as defined in R307-
415-3.

"Large Major Source" means a major source that emits or
has the potential to emit 2500 tons or more per year of oxides of
sulfur, oxides of nitrogen, or carbon monoxide, or that emits or

has the potential to emit 250 tons or more per year of PM10,
PM2.5, volatile organic compounds, or ammonia.

"Lead" means elemental lead and the portion of its
compounds measured as elemental lead.

"Major Source" means major source as defined in R307-
415-3.

R307-150-3. Applicability.

(1) R307-150-4 applies to all stationary sources with
actual emissions of 100 tons or more per year of sulfur dioxide
in calendar year 2000 or any subsequent year unless exempted
in (a) below. Sources subject to R307-150-4 may be subject to
other sections of R307-150.

(a) A stationary source that meets the requirements of
R307-150-3(1) thathas permanently ceased operation is exempt
from the requirements of R307-150-4 for all years during which
the source did not operate at any time during the year.

(b) Except as provided in (a) above, any source that meets
the criteria of R307-150-3(1) and that emits less than 100 tons
per year of sulfur dioxide in any subsequent year shall remain
subject to the requirements of R307-150-4 until 2018 or until
the first control period under the Western Backstop Sulfur
Dioxide Trading Program as established in R307-250-12(1)(a),
whichever is earlier.

(2) R307-150-5 applies to large major sources.

(3) R307-150-6 applies to:

(a) each major source that is not a large major source;

(b) each source with the potential to emit 5 tons or more
per year of lead; and

(c) each source not included in (2) or (3)(a) or (3)(b)
above that is located in Davis, Salt Lake, Utah, or Weber
Counties and that has the potential to emit 25 tons or more per
year of any combination of oxides of nitrogen, oxides of sulfur
and PM10, or the potential to emit 10 tons or more per year of
volatile organic compounds.

(4) R307-150-7 applies to Part 70 sources not included in
(2) or (3) above.

R307-150-4.
Requirements.

(1) Annual Sulfur Dioxide Emission Report.

(a) Sources identified in R307-150-3(1) shall submit an
annual inventory of sulfur dioxide emissions beginning with
calendar year 2003 for all emissions units including fugitive
emissions.

(b) The inventory shall include the rate and period of
emissions, excess or breakdown emissions, startup and shut
down emissions, the specific emissions unit that is the source of
the air pollution, type and efficiency of the air pollution control
equipment, percent of sulfur content in fuel and how the percent
is calculated, and other information necessary to quantify
operation and emissions and to evaluate pollution control
efficiency. The emissions of a pollutant shall be calculated
using the source's actual operating hours, production rates, and
types of materials processed, stored, or combusted during the
inventoried time period.

(2) Each source subject to R307-150-4 that is also subject
to 40 CFR Part 75 reporting requirements shall submit a
summary report of annual sulfur dioxide emissions that were
reported to the Environmental Protection Agency under 40 CFR
Part 75 in lieu of the reporting requirements in (1) above.

(3) Changes in Emission Measurement Techniques. Each
source subject to R307-150-4 that uses a different emission
monitoring or calculation method than was used to report their
sulfur dioxide emissions in 2006 under R307-150 or 40 CFR
Part 75 shall adjust their reported emissions to be comparable
to the emission monitoring or calculation method that was used
in 2006. The calculations that are used to make this adjustment
shall be included with the annual emission report.

Sulfur Dioxide Milestone Inventory
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R307-150-5. Sources Identified in R307-150-3(2), Large
Major Source Inventory Requirements.

(1) Each large major source shall submit an emission
inventory annually beginning with calendar year 2002. The
inventory shall include PM10, PM2.5, oxides of sulfur, oxides
ofnitrogen, carbon monoxide, volatile organic compounds, and
ammonia for all emissions units including fugitive emissions.

(2) For every third year beginning with 2005, the
inventory shall also include all other chargeable pollutants and
hazardous air pollutants not exempted in R307-150-8.

(3) For each pollutant specified in (1) or (2) above, the
inventory shall include the rate and period of emissions, excess
or breakdown emissions, startup and shut down emissions, the
specific emissions unit that is the source of the air pollution,
composition of air pollutant, type and efficiency of the air
pollution control equipment, and other information necessary to
quantify operation and emissions and to evaluate pollution
control efficiency. The emissions of a pollutant shall be
calculated using the source's actual operating hours, production
rates, and types of materials processed, stored, or combusted
during the inventoried time period.

R307-150-6. Sources Identified in R307-150-3(3).

(1) Each source identified in R307-150-3(3) shall submit
an inventory every third year beginning with calendar year 2002
for all emissions units including fugitive emissions.

(a) The inventory shall include PM10, PM2.5, oxides of
sulfur, oxides of nitrogen, carbon monoxide, volatile organic
compounds, ammonia, other chargeable pollutants, and
hazardous air pollutants not exempted in R307-150-8.

(b) For each pollutant, the inventory shall include the rate
and period of emissions, excess or breakdown emissions, startup
and shut down emissions, the specific emissions unit which is
the source of'the air pollution, composition of air pollutant, type
and efficiency of the air pollution control equipment, and other
information necessary to quantify operation and emissions and
to evaluate pollution control efficiency. The emissions of a
pollutant shall be calculated using the source's actual operating
hours, production rates, and types of materials processed, stored,
or combusted during the inventoried time period.

(2) Sources identified in R307-150-3(3) shall submit an
inventory for each year after 2002 in which the total amount of
PM10, oxides of sulfur, oxides of nitrogen, carbon monoxide,
or volatile organic compounds increases or decreases by 40 tons
or more per year from the most recently submitted inventory.
For each pollutant, the inventory shall meet the requirements of
R307-150-6(1)(a) and (b).

R307-150-7. Sources Identified in R307-150-3(4), Other Part
70 Sources.

(1) Sources identified in R307-150-3(4) shall submit the
following emissions inventory every third year beginning with
calendar year 2002 for all emission units including fugitive
emissions.

(2) Sources identified in R307-150-3(4) shall submit an
inventory for each year after 2002 in which the total amount of
PM10, oxides of sulfur, oxides of nitrogen, carbon monoxide,
or volatile organic compounds increases or decreases by 40 tons
or more per year from the most recently submitted inventory.

(3) The emission inventory shall include individual
pollutant totals of all chargeable pollutants not exempted in
R307-150-8.

R307-150-8. Exempted Hazardous Air Pollutants.
(1) The following air pollutants are exempt from this rule
if they are emitted in an amount less than that listed in Table 1.

TABLE 1

POLLUTANT Pounds/year

Page 123
Arsenic 0.21
Benzene 33.90
Beryllium 0.04
Ethylene oxide 38.23
Formaldehyde 5.83

(2) Hazardous air pollutants, except for dioxins or furans,
are exempt from being reported if they are emitted in an amount
less than the smaller of the following:

(a) 500 pounds per year; or

(b) for acute pollutants, the applicable TLV-C expressed
in milligrams per cubic meter and multiplied by 15.81 to obtain
the pounds-per-year threshold; or

(c) for chronic pollutants, the applicable TLV-TWA
expressed in milligrams per cubic meter and multiplied by 21.22
to obtain the pounds-per-year threshold; or

(d) for carcinogenic pollutants, the applicable TLV-C or
TLV-TWA expressed in milligrams per cubic meter and
multiplied by 7.07 to obtain the pounds-per-year threshold.

KEY: air pollution, reports, inventories
December 15, 2015
Notice of Continuation January 28, 2014
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R307. Environmental Quality, Air Quality.
R307-201. Emission Standards: General
Standards.

R307-201-1. Purpose.

R307-201 establishes emission standards for all areas of the
state except for sources listed in section IX, Part H of the state
implementation plan or located in a PM10 nonattainment or
maintenance area.

Emission

R307-201-2. Applicability.

R307-201 applies statewide to any sources of emissions
except for sources listed in section IX, Part H of the state
implementation plan or located in a PM10 nonattainment or
maintenance area.

R307-201-3. Visible Emissions Standards.

(1) Visible emissions from installations constructed on or
before April 25, 1971, except diesel engines, shall be of a shade
or density no darker than 40% opacity, except as otherwise
provided in these rules.

(2) Visible emissions from installations constructed after
April 25, 1971, except diesel engines shall be of a shade or
density no darker than 20% opacity, except as otherwise
provided in these rules.

(3) Visible emissions for all incinerators, no matter when
constructed, shall be of shade or density no darker than 20%
opacity.

(4) No owner or operator of a gasoline powered engine or
vehicle shall allow, cause or permit visible emissions.

(5) Emissions from diesel engines, except locomotives,
manufactured after January 1, 1973, shall be of a shade or
density no darker than 20% opacity, except for starting motion
no farther than 100 yards or for stationary operation not
exceeding three minutes in any hour.

(6) Emissions from diesel engines manufactured before
January 1, 1973, shall be of a shade or density no darker than
40% opacity, except for starting motion no farther than 100
yards or for stationary operation not exceeding three minutes in
any hour.

(7) Visible emissions exceeding the opacity standards for
short time periods as the result of initial warm-up, soot blowing,
cleaning of grates, building of boiler fires, cooling, etc., caused
by start-up or shutdown of a facility, installation or operation, or
unavoidable combustion irregularities which do not exceed three
minutes in length (unavoidable combustion irregularities which
exceed three minutes in length must be handled in accordance
with R307-107), shall not be deemed in violation provided that
the director finds that adequate control technology has been
applied. The owner or operator shall minimize visible and non-
visible emissions during start-up or shutdown of a facility,
installation, or operation through the use of adequate control
technology and proper procedures.

(8) Compliance Method. Emissions shall be brought into
compliance with these requirements by reduction of the total
weight of pollutants discharged per unit of time rather than by
dilution of emissions with clean air.

(9) Opacity Observation. Opacity observations of
emissions from stationary sources shall be conducted in
accordance with EPA Method 9. Opacity observers of mobile
sources and intermittent sources shall use procedures similar to
Method 9, but the requirement for observations to be made at 15
second intervals over a 6-minute period shall not apply.

R307-201-4. Automobile Emission Control Devices.

Any person owning or operating any motor vehicle or
motor vehicle engine registered or principally operated in the
State of Utah on which is installed or incorporated a system or
device for the control of crankcase emissions or exhaust
emissions in compliance with the Federal motor vehicle rules,

shall maintain the system or device in operable condition and
shall use it at all times that the motor vehicle or motor vehicle
engine is operated. No person shall remove or make inoperable
the system or device or any part thereof, except for the purpose
of installing another system or device, or part thereof, which is
equally or more effective in reducing emissions from the vehicle
to the atmosphere.

KEY: air pollution, PM10
December 15, 2015
Notice of Continuation February 5, 2015
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R307. Environmental Quality, Air Quality.
R307-206. Emission Standards: Abrasive Blasting.
R307-206-1. Purpose.

R307-206 establishes work practice and emission standards
for abrasive blasting operations for sources located statewide
except for those sources listed in section IX, Part H of the state
implementation plan or located in a PM10 nonattainment or
maintenance area.

R307-206-2. Definitions.
(1) The following additional definitions apply to R307-
206:

"Abrasive Blasting" means the operation of cleaning or
preparing a surface by forcibly propelling a stream of abrasive
material against the surface.

"Abrasive Blasting Equipment" means any equipment
utilized in abrasive blasting operations.

"Confined Blasting" means any abrasive blasting conducted
in an enclosure which significantly restricts air pollutants from
being emitted to the ambient atmosphere, including but not
limited to shrouds, tanks, drydocks, buildings and structures.

"Multiple Nozzles" means a group of two or more nozzles
being used for abrasive cleaning of the same surface in such
close proximity that their separate plumes are indistinguishable.

"Unconfined Blasting" means any abrasive blasting which
is not confined blasting as defined above.

R307-206-3. Applicability.

R307-206 applies statewide to any abrasive blasting
operation, except for any source that is listed in Section IX, Part
H of the state implementation plan or that is located in a PM10
nonattainment or maintenance area.

R307-206-4. Visible Emission Standards.

Visible emissions from abrasive blasting operations shall
not exceed 40% opacity, except for an aggregate period of three
minutes in any one hour.

R307-206-5. Visible Emission Evaluation Techniques.

(1) Visible emissions shall be measured using EPA
Method 9. Visible emissions from intermittent sources shall use
procedures similar to Method 9, but the requirement for
observations to be made at 15 second intervals over a six-minute
period shall not apply.

(2) Visible emissions from unconfined blasting shall be
measured at the densest point of the emission after a major
portion of the spent abrasive has fallen out, at a point not less
than five feet nor more than twenty-five feet from the impact
surface from any single abrasive blasting nozzle.

(3) An unconfined blasting operation that uses multiple
nozzles shall be considered a single source unless it can be
demonstrated by the owner or operator that each nozzle,
measured separately, meets the emission and performance
standards provided in R307-206-2 through 4.

(4) Visible emissions from confined blasting shall be
measured at the densest point after the air pollutant leaves the
enclosure.

KEY: air pollution, abrasive blasting, PM10
December 15, 2015 19-2-104(1)(a)
Notice of Continuation February 5, 2015
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R307. Environmental Quality, Air Quality.
R307-303. Commercial Cooking.
R307-303-1. Purpose.

The purpose of this rule is to reduce volatile organic
compound (VOC) and PM2.5 emissions from commercial
cooking equipment.

R307-303-2. Applicability.
R307-303 shall apply to Box Elder, Cache, Davis, Salt
Lake, Tooele, Utah and Weber counties.

R307-303-3. Definitions.

"Catalytic oxidizer" means an emission control device that
employs a catalyst fixed onto a substrate to oxidize air pollutants
in an exhaust stream.

"Chain-driven charbroiler" means a semi-enclosed
charbroiler designed to mechanically move food on a grated grill
through the broiler.

"Charbroiler" means a cooking device composed of a
grated grill and a heat source, where food resting on the grated
grill cooks as the food receives direct heat from the heat source
or a radiant surface.

R307-303-4. Performance Standards and Recordkeeping.

(1) Owners or operators of all chain-driven charbroilers in
food service establishments shall install, maintain and operate
a catalytic oxidizer.

(2) Any emission control device installed and operated
under this rule shall be operated, cleaned, and maintained in
accordance with the manufacturer's specifications.
Manufacturer specifications for all emission controls must be
maintained onsite.

(3) The owner or operator shall maintain on the premises
of the food service establishment records of each of the
following:

(a) The date of installation of the emission control device;

(b) When applicable, the date of the catalyst replacement;
and

(c) For a minimum of five years, the date, time, and a brief
description of all maintenance performed on the emission
control device, including, but not limited to, preventative
maintenance, breakdown repair, and cleaning.

(4) Opacity of exhaust stream shall not exceed 20%
opacity using EPA Method 9.

KEY: commercial cooking, charbroilers, PM2.5, VOC
December 15, 2015 19-2-101
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R307. Environmental Quality, Air Quality.

R307-305. Nonattainment and Maintenance Areas for
PM10: Emission Standards.

R307-305-1. Purpose.

This rule establishes emission standards and work practices
for sources located in PM 10 nonattainment and maintenance
areas to meet the reasonably available control measures
requirement in section 189(a)(1)(C) of the Act.

R307-305-2. Applicability.

The requirements of R307-305 apply to the owner or
operator of any source that is listed in Section IX, Part H of the
state implementation plan or located in a PM10 nonattainment
or maintenance area.

R307-305-3. Visible Emissions.

(1) Visible emissions from existing installations except
diesel engines shall be of a shade or density no darker than 20%
opacity. Visible emissions shall be measured using EPA Method

(2) No owner or operator of a gasoline engine or vehicle
shall allow, cause or permit the emissions of visible pollutants.

(3) Emissions from diesel engines, except locomotives,
shall be of a shade or density no darker than 20% opacity,
except for starting motion no farther than 100 yards or for
stationary operation not exceeding three minutes in any hour.

(4) Visible emissions exceeding the opacity standards for
short time periods as the result of initial warm-up, soot blowing,
cleaning of grates, building of boiler fires, cooling, etc., caused
by start-up or shutdown of a facility, installation or operation, or
unavoidable combustion irregularities which do not exceed three
minutes in length (unavoidable combustion irregularities which
exceed three minutes in length must be handled in accordance
with R307-107), shall not be deemed in violation provided that
the director finds that adequate control technology has been
applied. The owner or operator shall minimize visible and non-
visible emissions during start-up or shutdown of a facility,
installation, or operation through the use of adequate control
technology and proper procedures.

R307-305-4. Particulate Emission Limitations and
Operating Parameters (PM10).

Any source with emission limits included in Section IX,
Part H, of the Utah state implementation plan shall comply with
those emission limitations and operating parameters. Specific
limitations will be set by the director, through an approval order
issued under R307-401, for installations within a source that do
not have limitations specified in the state implementation plan.

R307-305-5. Compliance Testing (PM10).

Compliance testing for PM10, sulfur dioxide, and oxides
of nitrogen emission limitations shall be done in accordance
with Section IX, Part H of the state implementation plan. PM10
compliance shall be determined from the results of EPA test
method 201 or201a. A backhalfanalysis shall be performed for
inventory purposes for each PM10 compliance test in
accordance with Method 202, or other appropriate EPA
approved reference method.

R307-305-6. Automobile Emission Control Devices.

Any person owning or operating any motor vehicle or
motor vehicle engine registered in the State of Utah on which is
installed or incorporated a system or device for the control of
crankcase emissions or exhaust emissions in compliance with
the Federal motor vehicle rules, shall maintain the system or
device in operable condition and shall use it at all times that the
motor vehicle or motor vehicle engine is operated. No person
shall remove or make inoperable within the State of Utah the
system or device or any part thereof, except for the purpose of

installing another system or device, or part thereof, which is
equally or more effective in reducing emissions from the vehicle
to the atmosphere.

R307-305-7. Compliance Schedule for New Nonattainment
Areas.

The provisions of R307-305 shall apply to the owner or
operator of a source that is located in any new PMI10
nonattainment area 180 days after the area is officially
designated a nonattainment area for PM 10 by the Environmental
Protection Agency. Provisions of R307-201 shall continue to
apply to the owner or operator of a source during this transition
period.

KEY: air pollution, particulate matter, PM10, PM 2.5
December 15, 2015 19-2-104(1)(a)
Notice of Continuation February 5, 2015
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R307. Environmental Quality, Air Quality.
R307-306. PM10 Nonattainment and Maintenance Areas:
Abrasive Blasting.
R307-306-1. Purpose.

This rule establishes requirements that apply to abrasive
blasting operations in PM10 nonattainment and maintenance
areas.

R307-306-2. Definitions.

The following additional definitions apply to R307-306.

"Abrasive Blasting" means the operation of cleaning or
preparing a surface by forcibly propelling a stream of abrasive
material against the surface.

"Abrasive Blasting Equipment" means any equipment used
in abrasive blasting operations.

"Abrasives" means any material used in abrasive blasting
operations including but not limited to sand, slag, steel shot,
garnet or walnut shells.

"Confined Blasting" means any abrasive blasting conducted
in an enclosure that significantly restricts air pollutants from
being emitted to the ambient atmosphere, including but not
limited to shrouds, tanks, drydocks, buildings and structures.

"Hydroblasting" means any abrasive blasting using high
pressure liquid as the propelling force.

"Multiple Nozzles" means a group of two or more nozzles
used for abrasive cleaning of the same surface in such close
proximity that their separate plumes are indistinguishable.

"Unconfined Blasting" means any abrasive blasting that is
not confined blasting as defined above.

"Wet Abrasive Blasting" means any abrasive blasting using
compressed air as the propelling force and sufficient water to
minimize the plume.

R307-306-3. Applicability.

R307-306 applies to any person who operates abrasive
blasting equipment in a PM10 nonattainment or maintenance
area, or to sources listed in Section IX, Part H of the state
implementation plan.

R307-306-4. Visible Emission Standard.

(1) Except as provided in (2) below, visible emissions
from abrasive blasting operations shall not exceed 20% opacity
except for an aggregate period of three minutes in any one hour.

(2) If the abrasive blasting operation complies with the
performance standards in R307-306-6, visible emissions from
the operation shall not exceed 40% opacity, except for an
aggregate period of 3 minutes in any one hour.

R307-306-5. Visible Emission Evaluation Techniques.

(1) Visible emissions shall be measured using EPA
Method 9. Visible emissions from intermittent sources shall use
procedures similar to Method 9, but the requirement for
observations to be made at 15 second intervals over a six minute
period shall not apply.

(2) Visible emissions from unconfined blasting shall be
measured at the densest point of the emission after a major
portion of the spent abrasive has fallen out at a point not less
than five feet nor more than twenty-five feet from the impact
surface from any single abrasive blasting nozzle.

(3) An unconfined blasting operation that uses multiple
nozzles shall be considered a single source unless it can be
demonstrated by the owner or operator that each nozzle,
measured separately, meets the visible emission standards in
R307-306-4.

(4) Emissions from confined blasting shall be measured at
the densest point after the air pollutant leaves the enclosure.

R307-306-6. Performance Standards.
(1) To satisfy the requirements of R307-306-4(2), the

abrasive blasting operation shall use at least one of the
following performance standards:

(a) confined blasting;

(b) wet abrasive blasting;

(c) hydroblasting; or

(d) unconfined blasting using abrasives as defined in (2)
below.

(2) Abrasives.

(a) Abrasives used for dry unconfined blasting referenced
in (1) above shall comply with the following performance
standards:

(i) Before blasting, the abrasive shall not contain more
than 1% by weight material passing a #70 U.S. Standard sieve.

(ii) After blasting the abrasive shall not contain more than
1.8% by weight material 5 microns or smaller.

(b) Abrasives reused for dry unconfined blasting are
exempt from (a)(ii) above, but must conform with (a)(i) above.

(3) Abrasive Certification. Sources using the performance
standard of (1)(d) above to meet the requirements of R307-306-
4(2) must demonstrate they have obtained abrasives from a
supplier who has certified (submitted test results) to the director
atleast annually that such abrasives meet the requirements of (2)
above.

R307-306-7. Compliance Schedule.

The provisions of R307-306 shall apply in any new PM10
nonattainment area 180 days after the area is officially
designated a nonattainment area for PM 10 by the Environmental
Protection Agency. Provisions of R307-206 shall continue to
apply to the owner or operator of a source during this transition
period.

KEY: air pollution, abrasive blasting, PM10
December 15, 2015 19-2-101(1)(a)
Notice of Continuation February 5, 2015
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R307. Environmental Quality, Air Quality.
R307-401. Permit: New and Modified Sources.
R307-401-1. Purpose.

This rule establishes the application and permitting
requirements for new installations and modifications to existing
installations throughout the State of Utah.  Additional
permitting requirements apply to larger installations or
installations located in nonattainment or maintenance areas.
These additional requirements can be found in R307-403, R307-
405, R307-406, R307-420, and R307-421.  Modeling
requirements in R307-410 may also apply. Each of the
permitting rules establishes independent requirements, and the
owner or operator must comply with all of the requirements that
apply to the installation. Exemptions under R307-401 do not
affect applicability of the other permitting rules.

R307-401-2. Definitions.

(1) The following additional definitions apply to R307-
401.

"Actual emissions" (a) means the actual rate of emissions
of an air pollutant from an emissions unit, as determined in
accordance with paragraphs (b) through (d) below.

(b) In general, actual emissions as of a particular date shall
equal the average rate, in tons per year, at which the unit
actually emitted the air pollutant during a consecutive 24-month
period which precedes the particular date and which is
representative of normal source operation. The director shall
allow the use of a different time period upon a determination
that it is more representative of normal source operation. Actual
emissions shall be calculated using the unit's actual operating
hours, production rates, and types of materials processed, stored,
or combusted during the selected time period.

(¢) The director may presume that source-specific
allowable emissions for the unit are equivalent to the actual
emissions of the unit.

(d) For any emissions unit that has not begun normal
operations on the particular date, actual emissions shall equal
the potential to emit of the unit on that date.

"Best available control technology" means an emissions
limitation (including a visible emissions standard) based on the
maximum degree of reduction for each air pollutant which
would be emitted from any proposed stationary source or
modification which the director, on a case-by-case basis, taking
into account energy, environmental, and economic impacts and
other costs, determines is achievable for such source or
modification through application of production processes or
available methods, systems, and techniques, including fuel
cleaning or treatment or innovative fuel combustion techniques
for control of such pollutant. In no event shall application of
best available control technology result in emissions of any
pollutant which would exceed the emissions allowed by any
applicable standard under 40 CFR parts 60 and 61. If the
director determines that technological or economic limitations
on the application of measurement methodology to a particular
emissions unit would make the imposition of an emissions
standard infeasible, a design, equipment, work practice,
operational standard or combination thereof, may be prescribed
instead to satisfy the requirement for the application of best
available control technology. Such standard shall, to the degree
possible, set forth the emissions reduction achievable by
implementation of such design, equipment, work practice or
operation, and shall provide for compliance by means which
achieve equivalent results.

"Building, structure, facility, or installation" means all of
the pollutant-emitting activities which belong to the same
industrial grouping, are located on one or more contiguous or
adjacent properties, and are under the control of the same person
(or persons under common control) except the activities of any
vessel. Pollutant-emitting activities shall be considered as part

of'the same industrial grouping if they belong to the same Major
Group (i.e., which have the same two-digit code) as described
in the Standard Industrial Classification Manual, 1972, as
amended by the 1977 Supplement (U.S. Government Printing
Office stock numbers 4101-0066 and 003-005-00176-0,
respectively).

"Construction" means any physical change or change in the
method of operation (including fabrication, erection,
installation, demolition, or modification of an emissions unit)
that would result in a change in emissions.

"Emissions unit" means any part of a stationary source that
emits or would have the potential to emit any air pollutant.

"Fugitive emissions" means those emissions which could
not reasonably pass through a stack, chimney, vent, or other
functionally equivalent opening.

"Indirect source" means a building, structure, facility or
installation which attracts or may attract mobile source activity
that results in emission of a pollutant for which there is a
national standard.

"Potential to emit" means the maximum capacity of a
stationary source to emit an air pollutant under its physical and
operational design. Any physical or operational limitation on
the capacity of the source to emit a pollutant, including air
pollution control equipment and restrictions on hours of
operation or on the type or amount of material combusted,
stored, or processed, shall be treated as part of its design if the
limitation or the effect it would have on emissions is
enforceable. Secondary emissions do not count in determining
the potential to emit of a stationary source.

"Secondary emissions" means emissions which occur as a
result of the construction or operation of a major stationary
source or major modification, but do not come from the major
stationary source or major modification itself. Secondary
emissions include emissions from any offsite support facility
which would not be constructed or increase its emissions except
as a result of the construction or operation of the major
stationary source or major modification. Secondary emissions
do notinclude any emissions which come directly from a mobile
source, such as emissions from the tailpipe of a motor vehicle,
from a train, or from a vessel.

"Stationary source" means any building, structure, facility,
or installation which emits or may emit an air pollutant.

R307-401-3. Applicability.

(1) R307-401 applies to any person intending to:

(a) construct a new installation which will or might
reasonably be expected to become a source or an indirect source
of air pollution, or

(b) make modifications or relocate an existing installation
which will or might reasonably be expected to increase the
amount or change the effect of, or the character of, air pollutants
discharged, so that such installation may be expected to become
a source or indirect source of air pollution, or

(c) install a control apparatus or other equipment intended
to control emissions of air pollutants.

(2) R307-403, R307-405 and R307-406 may establish
additional permitting requirements for new or modified sources.

(a) Exemptions contained in R307-401 do not affect
applicability or other requirements under R307-403, R307-405
or R307-406.

(b) Exemptions contained in R307-403, R307-405 or
R307-406 do not affect applicability or other requirements
under R307-401, unless specifically authorized in this rule.

R307-401-4. General Requirements.

The general requirements in (1) through (3) below apply to
all new and modified installations, including installations that
are exempt from the requirement to obtain an approval order.

(1) Any control apparatus installed on an installation shall
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be adequately and properly maintained.

(2) Ifthe director determines that an exempted installation
is not meeting an approval order or State Implementation Plan
limitation, is creating an adverse impact to the environment, or
would be injurious to human health or welfare, then the director
may require the owner or operator to submit a notice of intent
and obtain an approval order in accordance with R307-401-5
through R307-401-8. The director will complete an appropriate
analysis and evaluation in consultation with the owner or
operator before determining that an approval order is required.

(3) Low Oxides of Nitrogen Burner Technology.

(a) Except as provided in (b) below, whenever existing
fuel combustion burners are replaced, the owner or operator
shall install low oxides of nitrogen burners or equivalent oxides
of nitrogen controls, as determined by the director, unless such
equipment is not physically practical or cost effective. The
owner or operator shall submit a demonstration that the
equipment is not physically practical or cost effective to the
director for review and approval prior to beginning construction.

(b) The provisions of (a) above do not apply to non-
commercial, residential buildings.

R307-401-5. Notice of Intent.

(1) Except as provided in R307-401-9 through R307-401-
17, any person subject to R307-401 shall submit a notice of
intent to the director and receive an approval order prior to
initiation of construction, modification or relocation. The notice
of intent shall be in a format specified by the director.

(2) The notice of intent shall include the following
information:

(a) A description of the nature of the processes involved;
the nature, procedures for handling and quantities of raw
materials; the type and quantity of fuels employed; and the
nature and quantity of finished product.

(b) Expected composition and physical characteristics of
effluent stream both before and after treatment by any control
apparatus, including emission rates, volume, temperature, air
pollutant types, and concentration of air pollutants.

(c) Size, type and performance characteristics of any
control apparatus.

(d) An analysis of best available control technology for the
proposed source or modification. When determining best
available control technology for a new or modified source in an
ozone nonattainment or maintenance area that will emit volatile
organic compounds or nitrogen oxides, the owner or operator of
the source shall consider EPA Control Technique Guidance
(CTG) documents and Alternative Control Technique
documents that are applicable to the source. Best available
control technology shall be at least as stringent as any published
CTG that is applicable to the source.

(e) Location and elevation of the emission point and other
factors relating to dispersion and diffusion of the air pollutant in
relation to nearby structures and window openings, and other
information necessary to appraise the possible effects of the
effluent.

(f) The location of planned sampling points and the tests
of the completed installation to be made by the owner or
operator when necessary to ascertain compliance.

(g) The typical operating schedule.

(h) A schedule for construction.

(i) Any plans, specifications and related information that
are in final form at the time of submission of notice of intent.

(j) Any additional information required by:

(i) R307-403, Permits: New and Modified Sources in
Nonattainment Areas and Maintenance Areas;

(ii) R307-405, Permits: Major Sources in Attainment or
Unclassified Areas (PSD);

(iii) R307-406, Visibility;

(iv) R307-410, Emissions Impact Analysis;

(v) R307-420, Permits: Ozone Offset Requirements in
Davis and Salt Lake Counties; or

(vi) R307-421, Permits: PM10 Offset Requirements in
Salt Lake County and Utah County.

(k) Any other information necessary to determine if the
proposed source or modification will be in compliance with
Title R307.

(3) Notwithstanding the exemption in R307-401-9 through
16, any person that is subject to R307-403, R307-405, or R307-
406 shall submit a notice of intent to the director and receive an
approval order prior to intiation of construction, modification,
or relocation.

R307-401-6. Review Period.

(1) Completeness Determination. Within 30 days after
receipt of a notice of intent, or any additional information
necessary to the review, the director will advise the applicant of
any deficiency in the notice of intent or the information
submitted.

(2) Within 90 days of receipt of a complete application
including all the information described in R307- 401-5, the
director will

(a) issue an approval order for the proposed construction,
installation, modification, relocation, or establishment pursuant
to the requirements of R307-401-8, or

(b) issue an order prohibiting the proposed construction,
installation, modification, relocation or establishment if it is
deemed that any part of the proposal is inadequate to meet the
applicable requirements of R307.

(3) The review period under (2) above may be extended by
up to three 30-day extensions if more time is needed to review
the proposal.

R307-401-7. Public Notice.

(1) Issuing the Notice. Prior to issuing an approval or
disapproval order, the director will advertise intent to approve
or disapprove in a newspaper of general circulation in the
locality of the proposed construction, installation, modification,
relocation or establishment.

(2) Opportunity for Review and Comment.

(a) At least one location will be provided where the
information submitted by the owner or operator, the director's
analysis of the notice of intent proposal, and the proposed
approval order conditions will be available for public
inspection.

(b) Public Comment.

(i) A 30-day public comment period will be established.

(ii) A request to extend the length of the comment period,
up to 30 days, may be submitted to the director within 15 days
of the date the notice in R307-401-7(1) is published.

(iii) Public Hearing. A request for a hearing on the
proposed approval or disapproval order may be submitted to the
director within 15 days of the date the notice in R307-401-7(1)
is published.

(iv) The hearing will be held in the area of the proposed
construction, installation, modification, relocation or
establishment.

(v) The public comment and hearing procedure shall not
be required when an order is issued for the purpose of extending
the time required by the director to review plans and
specifications.

(3) The director will consider all comments received
during the public comment period and at the public hearing and,
if appropriate, will make changes to the proposal in response to
comments before issuing an approval order or disapproval
order.

R307-401-8. Approval Order.
(1) The director will issue an approval order if the
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following conditions have been met:

(a) The degree of pollution control for emissions, to
include fugitive emissions and fugitive dust, is at least best
available control technology. When determining best available
control technology for a new or modified source in an ozone
nonattainment or maintenance area that will emit volatile
organic compounds or nitrogen oxides, best available control
technology shall be at least as stringent as any Control
Technique Guidance document that has been published by EPA
that is applicable to the source.

(b) The proposed installation will meet the applicable
requirements of:

(i) R307-403, Permits: New and Modified Sources in
Nonattainment Areas and Maintenance Areas;

(ii) R307-405, Permits: Major Sources in Attainment or
Unclassified Areas (PSD);

(iii) R307-406, Visibility;

(iv) R307-410, Emissions Impact Analysis;

(v) R307-420, Permits: Ozone Offset Requirements in
Davis and Salt Lake Counties;

(vi) R307-210, National Standards of Performance for
New Stationary Sources;

(vii) National Primary and Secondary Ambient Air Quality
Standards;

(viii)  R307-214, National Emission Standards for
Hazardous Air Pollutants;

(ix) R307-110, Utah State Implementation Plan; and

(x) all other provisions of R307.

(2) The approval order will require that all pollution
control equipment be adequately and properly maintained.

(3) Receipt of an approval order does not relieve any
owner or operator of the responsibility to comply with the
provisions of R307 or the State Implementation Plan.

(4) To accommodate staged construction of a large source,
the director may issue an order authorizing construction of an
initial stage prior to receipt of detailed plans for the entire
proposal provided that, through a review of general plans,
engineering reports and other information the proposal is
determined feasible by the director under the intent of R307.
Subsequent detailed plans will then be processed as prescribed
in this paragraph. For staged construction projects the previous
determination under R307-401-8(1) and (2) will be reviewed
and modified as appropriate at the earliest reasonable time prior
to commencement of construction of each independent phase of
the proposed source or modification.

(5) If the director determines that a proposed stationary
source, modification or relocation does not meet the conditions
established in (1) above, the director will not issue an approval
order.

R307-401-9. Small Source Exemption.

(1) A small stationary source is exempted from the
requirement to obtain an approval order in R307-401-5 through
8 if the following conditions are met.

(a) its actual emissions are less than 5 tons per year per air
pollutant of any of the following air pollutants: sulfur dioxide,
carbon monoxide, nitrogen oxides, PM,,, ozone, or volatile
organic compounds;

(b) its actual emissions are less than 500 pounds per year
of any hazardous air pollutant and less than 2000 pounds per
year of any combination of hazardous air pollutants;

(c) its actual emissions are less than 500 pounds per year
of any air pollutant not listed in (a)( or (b) above and less than
2000 pounds per year of any combination of air pollutants not
listed in (a) or (b) above.

(d) Air pollutants that are drawn from the environment
through equipment in intake air and then are released back to the
environment without chemical change, as well as carbon
dioxide, nitrogen, oxygen, argon, neon, helium, krypton, xenon

should not be included in emission calculations when
determining applicability under (a) through (c) above.

(2) The owner or operator of a source that is exempted
from the requirement to obtain an approval order under (1)
above shall no longer be exempt if actual emissions in any
subsequent year exceed the emission thresholds in (1) above.
The owner or operator shall submit a notice of intent under
R307-401-5 no later than 180 days after the end of the calendar
year in which the source exceeded the emission threshold.

(3) Small Source Exemption - Registration. The director
will maintain a registry of sources that are claiming an
exemption under R307-401-9. The owner or operator of a
stationary source that is claiming an exemption under R307-
401-9 may submit a written registration notice to the director.
The notice shall include the following minimum information:

(a) identifying information, including company name and
address, location of source, telephone number, and name of
plant site manager or point of contact;

(b) a description of the nature of the processes involved,
equipment, anticipated quantities of materials used, the type and
quantity of fuel employed and nature and quantity of the
finished product;

(c) identification of expected emissions;

(d) estimated annual emission rates;

(e) any control apparatus used; and

(f) typical operating schedule.

(4) An exemption under R307-401-9 does not affect the
requirements of R307-401-17, Temporary Relocation.

(5) A stationary source that is not required to obtain a
permit under R307-405 for greenhouse gases, as defined in
R307-405-3(9)(a), is not required to obtain an approval order
for greenhouse gases under R307-401. This exemption does not
affect the requirement to obtain an approval order for any other
air pollutant emitted by the stationary source.

R307-401-10. Source Category Exemptions.

The following source categories described in (1) through
(5) below are exempted from the requirement to obtain an
approval order. The general provisions in R307-401-4 shall
apply to these sources.

(1) Fuel-burning equipment in which combustion takes
place at no greater pressure than one inch of mercury above
ambient pressure with a rated capacity of less than five million
BTU per hour using no other fuel than natural gas or LPG or
other mixed gas that meets the standards of gas distributed by a
utility in accordance with the rules of the Public Service
Commission of the State of Utah, unless there are emissions
other than combustion products.

(2) Comfort heating equipment such as boilers, water
heaters, air heaters and steam generators with a rated capacity of
less than one million BTU per hour if fueled only by fuel oil
numbers 1 - 6,

(3) Emergency heating equipment, using coal or wood for
fuel, with a rated capacity less than 50,000 BTU per hour.

(4) Exhaust systems for controlling steam and heat that do
not contain combustion products.

R307-401-11. Replacement-in-Kind Equipment.

(1) Applicability. Existing process equipment or pollution
control equipment that is covered by an existing approval order
or State Implementation Plan requirement may be replaced
using the procedures in (2) below if:

(a) the potential to emit of the process equipment is the
same or lower;

(b) the number of emission points or emitting units is the
same or lower;

(c) no additional types of air pollutants are emitted as a
result of the replacement;

(d) the process equipment or pollution control equipment
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is identical to or functionally equivalent to the replaced
equipment;

(e) the replacement does not change the basic design
parameters of the process unit or pollution control equipment;

(f) the replaced process equipment or pollution control
equipment is permanently removed from the stationary source,
otherwise permanently disabled, or permanently barred from
operation;

(g) the replacement process equipment or pollution control
equipment does not trigger New Source Performance Standards
or National Emissions Standards for Hazardous Air Pollutants
under 42 U.S.C. 7411 or 7412; and

(h) the replacement of the control apparatus or process
equipment does not violate any other provision of Title R307.

(2) Replacement-in-Kind Procedures.

(a) In lieu of filing a notice of intent under R307-401-5,
the owner or operator of a stationary source shall submit a
written notification to the director before replacing the
equipment. The notification shall contain a description of the
replacement-in-kind equipment, including the control capability
of any control apparatus and a demonstration that the conditions
of (1) above are met.

(b) If the replacement-in-kind meets the conditions of (1)
above, the director will update the source's approval order and
notify the owner or operator. Public review under R307-401-7
is not required for the update to the approval order.

(3) Ifthereplaced process equipment or pollution control
equipment is brought back into operation, it shall constitute a
new emissions unit.

R307-401-12. Reduction in Air Pollutants.

(1) Applicability. The owner or operator of a stationary
source of air pollutants that reduces or eliminates air pollutants
is exempt from the requirement to submit a notice of intent and
obtain an approval order prior to construction if:

(a) the project does not increase the potential to emit of
any air pollutant or cause emissions of any new air pollutant,
and

(b) the director is notified of the change and the reduction
of air pollutants is made enforceable through an approval order
in accordance with (2) below.

(2) Notification. The owner or operator shall submit a
written description of the project to the director no later than 60
days after the changes are made. The director will update the
source's approval order or issue a new approval order to include
the project and to make the emission reductions enforceable.
Public review under R307-401-7 is not required for the update
to the approval order.

R307-401-13. Plantwide Applicability Limits.

A plantwide applicability limit under R307-405-21 does
not exempt a stationary source from the requirements of R307-
401.

R307-401-14. Used Oil Fuel Burned for Energy Recovery.

(1) Definitions.

"Boiler" means boiler as defined in R315-1-1(b).

"Used Oil" is defined as any oil that has been refined from
crude oil, used, and, as a result of such use contaminated by
physical or chemical impurities.

(2) Boilers burning used oil for energy recovery are
exempted from the requirement to obtain an approval order in
R307-401-5 through 8 if the following requirements are met:

(a) the heat input design is less than one million BTU/hr;

(b) contamination levels of all used oil to be burned do not
exceed any of the following values:

(1) arsenic - 5 ppm by weight,

(i) cadmium - 2 ppm by weight,

(iii) chromium - 10 ppm by weight,

(iv) lead - 100 ppm by weight,

(v) total halogens - 1,000 ppm by weight,

(vi) Sulfur - 0.50% by weight; and

(c) the flash point of all used oil to be burned is at least
100 degrees Fahrenheit.

(3) Testing. The owner or operator shall test each load of
used oil received or generated as directed by the director to
ensure it meets these requirements. Testing may be performed
by the owner/operator or documented by test reports from the
used fuel oil vendor. The flash point shall be measured using the
appropriate ASTM method as required by the director. Records
for used oil consumption and test reports are to be kept for all
periods when fuel-burning equipment is in operation. The
records shall be kept on site and made available to the director
or the director's representative upon request. Records must be
kept for a three-year period.

R307-401-15. Air Strippers and Soil Venting Projects.

(1) The owner or operator of an air stripper or soil venting
system that is used to remediate contaminated groundwater or
soil is exempt from the notice of intent and approval order
requirements of R307-401-5 through 8 if the following
conditions are met:

(a) the estimated total air emissions of volatile organic
compounds from a given project are less than the de minimis
emissions listed in R307-401-9(1)(a), and

(b) the level of any one hazardous air pollutant or any
combination of hazardous air pollutants is below the levels
listed in R307-410-5(1)(c)(1)(C).

(2) The owner or operator shall submit documentation that
the project meets the exemption requirements in R307-401-
15(1) to the director prior to beginning the remediation project.

(3) After beginning the soil remediation project, the owner
or operator shall submit emissions information to the director to
verify that the emission rates of the volatile organic compounds
and hazardous air pollutants in R307-401-15(1) are not
exceeded.

(a) Emissions estimates of volatile organic compounds
shall be based on test data obtained in accordance with the test
method in the EPA document SW-846, Test #8260c or 8261a,
or the most recent EPA revision of either test method if
approved by the director.

(b) Emissions estimates of hazardous air pollutants shall
be based on test data obtained in accordance with the test
method in EPA document SW-846, Test #8021B or the most
recent EPA revision of the test method if approved by the
director.

(c) Results of the test and calculated annual quantity of
emissions of volatile organic compounds and hazardous air
pollutants shall be submitted to the director within one month
of sampling.

(d) The test samples shall be drawn on intervals of no less
than twenty-eight days and no more than thirty-one days (i.e.,
monthly) for the first quarter, quarterly for the first year, and
semi-annually thereafter or as determined necessary by the
director.

(4) The following control devices do not require a notice
of intent or approval order when used in relation to an air
stripper or soil venting project exempted under R307-401-15:

(a) thermodestruction unit with a rated input capacity of
less than five million BTU per hour using no other auxiliary fuel
than natural gas or LPG, or

(b) carbon adsorption unit.

R307-401-16. De minimis Emissions From Soil Aeration
Projects.

An owner or operator of a soil remediation project is not
subject to the notice of intent and approval order requirements
of R307-401-5 through 8 when soil aeration or land farming is
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used to conduct a soil remediation, if the owner or operator
submits the following information to the director prior to
beginning the remediation project:

(1) documentation that the estimated total air emissions of
volatile organic compounds, using an appropriate sampling
method, from the project are less than the de minimis emissions
listed in R307-401-9(1)(a);

(2) documentation that the levels of any one hazardous air
pollutant or any combination of hazardous air pollutants are less
than the levels in R307-410-5(1)(d); and

(3) the location of the remediation and where the
remediated material originated.

R307-401-17. Temporary Relocation.

The owner or operator of a stationary source previously
approved under R307-401 may temporarily relocate and operate
the stationary source at any site for up to 180 working days in
any calendar year not to exceed 365 consecutive days, starting
from the initial relocation date. The director will evaluate the
expected emissions impact at the site and compliance with
applicable Title R307 rules as the bases for determining if
approval for temporary relocation may be granted. Records of
the working days at each site, consecutive days at each site, and
actual production rate shall be submitted to the director at the
end of each 180 calendar days. These records shall also be kept
on site by the owner or operator for the entire project, and be
made available for review to the director as requested. R307-
401-7, Public Notice, does not apply to temporary relocations
under R307-401-17.

R307-401-18. Eighteen Month Review.

Approval orders issued by the director in accordance with
the provisions of R307-401 will be reviewed eighteen months
after the date of issuance to determine the status of construction,
installation, modification, relocation or establishment. If a
continuous program of construction, installation, modification,
relocation or establishment is not proceeding, the director may
revoke the approval order.

R307-401-19. General Approval Order.

(1) The director may issue a general approval order that
would establish conditions for similar new or modified sources
of the same type or for specific types of equipment. The general
approval order may apply throughout the state or in a specific
area.

(a) A major source or major modification as defined in
R307-403, R307-405, or R307-420 for each respective area is
not eligible for coverage under a general approval order.

(b) A source that is subject to the requirements of R307-
403-5 is not eligible for coverage under a general approval
order.

(c) A source that is subject to the requirements of R307-
410-4 is not eligible for coverage under a general approval order
unless a demonstration that meets the requirements of R307-
410-4 was conducted.

(d) A source that is subject to the requirements of R307-
410-5(1)(c)(ii) is not eligible for coverage under a general
approval order unless a demonstration that meets the
requirements of R307-410-5(1)(c)(ii) was conducted.

(e) A source that is subject to the requirements of R307-
410-5(1)(c)(iii) is not eligible for coverage under a general
approval order.

(2) A general approval order shall meet all applicable
requirements of R307-401-8.

(3) The public notice requirements in R307-401-7 shall
apply to a general approval order except that the director will
advertise the notice of intent in a newspaper of statewide
circulation.

(4) Application.

(a) After a general approval order has been issued, the
owner or operator of a proposed new or modified source may
apply to be covered under the conditions of the general approval
order.

(b) The owner or operator shall submit the application on
forms provided by the director in lieu of the notice of intent
requirements in R307-401-5 for all equipment covered by the
general approval order.

(c) The owner or operator may request that an existing,
individual approval order for the source be revoked, and that it
be covered by the general approval order.

(d) The owner or operator that has applied to be covered
by a general approval order shall not initiate construction,
modification, or relocation until the application has been
approved by the director.

(5) Approval.

(a) The director will review the application and approve or
deny the request based on criteria specified in the general
approval order for that type of source. Ifapproved, the director
will issue an authorization to the applicant to operate under the
general approval order.

(b) The public notice requirements in R307-401-7 do not
apply to the approval of an application to be covered under the
general approval order.

(c) The director will maintain a record of all stationary
sources that are covered by a specific general approval order
and this record will be available for public review.

(6) Exclusions and Revocation.

(a) The director may require any source that has applied
for or is authorized by a general approval order to submit a
notice of intent and obtain an individual approval order under
R307-401-8. Cases where an individual approval order will be
required include, but are not limited to, the following:

(i) the director determines that the source does not meet
the criteria specified in the general approval order;

(i) the director determines that the application for the
general approval order did not contain all necessary information
to evaluate applicability under the general approval order;

(iii) modifications were made to the source that were not
authorized by the general approval order or an individual
approval order;

(iv) the director determines the source may cause a
violation of a national ambient air quality standard; or

(v) the director determines that one is required based on
the compliance history and current compliance status of the
source or applicant.

(b)(1) Any source authorized by a general approval order
may request to be excluded from the coverage of the general
approval order by submitting a notice of intent under R307-401-
5 and receiving an individual approval order under R307-401-8.

(i) When the director issues an individual approval order
to a source subject to a general approval order, the applicability
of the general approval order to the individual source is revoked
on the effective date of the individual approval order.

(7) Modification of General Approval Order. The director
may modify, replace, or discontinue the general approval order.

(a) Administrative corrections may be made to the existing
version of the general approval order. These corrections are to
correct typographical errors or similar minor administrative
changes.

(b) All other modifications or the discontinuation of a
general approval order shall not apply to any source authorized
under previous versions of the general approval order unless the
owner or operator submits an application to be covered under
the new version of the general approval order. Modifications
under R307-401-19(7)(b) shall meet the public notice
requirements in R307-401-19(3).

(c) A general approval order shall be reviewed at least
every three year. The review of the general approval order shall
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follow the public notice requirements of R307-401-19(3).

(8) Modifications at a source covered by a general approval
order. A source may make modifications only as authorized by
the approved general approval order. Modifications outside the
scope authorized by the approved general approval order shall
require a new application for either an individual approval order
under R307-401-8 or a general approval order under R307-401-

19.

KEY: air pollution, permits, approval orders, greenhouse
gases

December 15, 2015 19-2-1043)(q)

Notice of Continuation June 6, 2012 19-2-108
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R307. Environmental Quality, Air Quality.
R307-410. Permits: Emissions Impact Analysis.
R307-410-1. Purpose.

This rule establishes the procedures and requirements for
evaluating the emissions impact of new or modified sources that
require an approval order under R307-401 to ensure that the
source will not interfere with the attainment or maintenance of
any NAAQS. The rule also establishes the procedures and
requirements for evaluating the emissions impact of hazardous
air pollutants. The rule also establishes the procedures for
establishing an emission rate based on the good engineering
practice stack height as required by 40 CFR 51.118.

R307-410-2. Definitions.

(1) The following additional definitions apply to R307-
410.

"Vertically Restricted Emissions Release" means the
release of an air pollutant through a stack or opening whose
flow is directed in a downward or horizontal direction due to the
alignment of the opening or a physical obstruction placed
beyond the opening, or at a height which is less than 1.3 times
the height of an adjacent building or structure, as measured from
ground level.

"Vertically Unrestricted Emissions Release" means the
release of an air pollutant through a stack or opening whose
flow is directed upward without any physical obstruction placed
beyond the opening, and at a height which is at least 1.3 times
the height of an adjacent building or structure, as measured from
ground level.

(2) Except as provided in (3) below, the definitions of
"stack", "stack in existence", "dispersion technique", "good
engineering practice (GEP) stack height", "nearby", "excessive
concentration”, and "intermittent control system (ICS)" in 40
CFR 51.100(ff) through (kk) and (nn) are hereby incorporated
by reference.

(3)(@) The terms "reviewing authority" and "authority
administering the State implementation plan" shall mean the
director.

(b) The reference to "40 CFR parts 51 and 52" in 40 CFR
51.100(ii)(2)(i) shall be changed to "R307-401, R307-403 and
R307-405".

(c) The phrase "For sources subject to the prevention of
significant deterioration program (40 CFR 51.166 and 52.21)"
in 40 CFR 51.100(kk)(1) shall be replaced with the phrase "For
sources subject to R307-401, R307-403, or R307-405".

R307-410-3. Use of Dispersion Models.

All estimates of ambient concentrations derived in meeting
the requirements of R307 shall be based on appropriate air
quality models, data bases, and other requirements specified in
40 CFR Part 51, Appendix W, (Guideline on Air Quality
Models), effective July 1, 2005, which is hereby incorporated by
reference. Where an air quality model specified in the Guideline
on Air Quality Models or other EPA approved guidance
documents is inappropriate, the director may authorize the
modification of the model or substitution of another model. In
meeting the requirements of federal law, any modification or
substitution will be made only with the written approval of the
Administrator, EPA.

R307-410-4. Modeling of Criteria Pollutant Impacts in
Attainment Areas.

Prior to receiving an approval order under R307-401, a
new source in an attainment area with a total controlled
emission rate per pollutant greater than or equal to amounts
specified in Table 1, or a modification to an existing source
located in an attainment area which increases the total controlled
emission rate per pollutant of the source in an amount greater
than or equal to those specified in Table 1, shall conduct air

quality modeling, as identified in R307-410-3, to estimate the
impact of the new or modified source on air quality unless
previously performed air quality modeling for the source
indicates that the addition of the proposed emissions increase
would not violate a National Ambient Air Quality Standard, as
determined by the director.

TABLE 1

POLLUTANT
sulfur dioxide
oxides of nitrogen
PM10 - fugitive emissions
and fugitive dust
PM10 - non-fugitive emissions
or non-fugitive dust
carbon monoxide 100 tons per year
lead 0.6 tons per year

EMISSIONS
40 tons per year
40 tons per year
5 tons per year

15 tons per year

R307-410-5. Documentation of Ambient Air Impacts for
Hazardous Air Pollutants.

(1) Prior to receiving an approval order under R307-401,
a source shall provide documentation of increases in emissions
of hazardous air pollutants as required under (c) below for all
installations not exempt under (a) below.

(a) Exempted Installations.

(i) The requirements of R307-410-5 do not apply to
installations which are subject to or are scheduled to be subject
to an emission standard promulgated under 42 U.S.C. 7412 at
the time a notice of intent is submitted, except as defined in (ii)
below. This exemption does not affect requirements otherwise
applicable to the source, including requirements under R307-
401.

(ii) The director may, upon making a written determination
that the delay in the implementation of an emission standard
under R307-214-2, that incorporates 40 CFR Part 63, might
reasonably be expected to pose an unacceptable risk to public
health, require, on a case-by-case basis, notice of intent
documentation of emissions consistent with (c) below.

(A) The director will notify the source in writing of the
preliminary decision to require some or all of the documentation
as listed in (c) below.

(B) The source may respond in writing within thirty days
of receipt of the notice, or such longer period as the director
approves.

(C) In making a final determination, the director will
document objective bases for the determination, which may
include public information and studies, documented public
comment, the applicant's written response, the physical and
chemical properties of emissions, and ambient monitoring data.

(b) Lead Compounds Exemption. The requirements of
R307-410-5 do not apply to emissions of lead compounds. Lead
compounds shall be evaluated pursuant to requirements of
R307-410-4.

(c) Submittal Requirements.

(i) Each applicant's notice of intent shall include:

(A) the estimated maximum pounds per hour emission rate
increase from each affected installation,

(B) the type of release, whether the release flow is
vertically restricted or unrestricted, the maximum release
duration in minutes per hour, the release height measured from
the ground, the height of any adjacent building or structure, the
shortest distance between the release point and any area defined
as "ambient air" under 40 CFR 50.1(e), effective July 1, 2005,
which is hereby incorporated by reference for each installation
for which the source proposes an emissions increase,

(C) the emission threshold value, calculated to be the
applicable threshold limit value - time weighted average (TLV-
TWA) or the threshold limit value - ceiling (TLV-C) multiplied
by the appropriate emission threshold factor listed in Table 2,
except in the case of arsenic, benzene, beryllium, and ethylene
oxide which shall be calculated using chronic emission
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threshold factors, and formaldehyde, which shall be calculated
using an acute emission threshold factor. For acute hazardous air
pollutant releases having a duration period less than one hour,
this maximum pounds per hour emission rate shall be consistent
with an identical operating process having a continuous release
for a one-hour period.

TABLE 2
EMISSION THRESHOLD FACTORS FOR HAZARDOUS AIR POLLUTANTS
(cubic meter pounds per milligram hour)

VERTICALLY-RESTRICTED AND FUGITIVE EMISSION RELEASE POINTS

DISTANCE TO

PROPERTY BOUNDARY ACUTE CHRONIC CARCINOGENIC
20 Meters or less 0.038 0.051 0.017
21 - 50 Meters 0.051 0.066 0.022
51 - 100 Meters 0.092 0.123 0.041
Beyond 100 Meters 0.180 0.269 0.090

VERTICALLY-UNRESTRICTED EMISSION RELEASE POINTS

DISTANCE TO

PROPERTY BOUNDARY ACUTE CHRONIC CARCINOGENIC
50 Meters or less 0.154 0.198 0.066
51 - 100 Meters 0.224 0.244 0.081
Beyond 100 Meters 0.310 0.368 0.123

(i) A source with a proposed maximum pounds per hour
emissions increase equal to or greater than the emissions
threshold value shall include documentation of a comparison of
the estimated ambient concentration of the proposed emissions
with the applicable toxic screening level specified in (d) below.

(iii) A source with an estimated ambient concentration
equal to or greater than the toxic screening level shall provide
additional documentation regarding the impact of the proposed
emissions. The director may require such documentation to
include, but not be limited to:

(A) adescription of symptoms and adverse health effects
that can be caused by the hazardous air pollutant,

(B) the exposure conditions or dose that is sufficient to
cause the adverse health effects,

(C) a description of the human population or other
biological species which could be exposed to the estimated
concentration,

(D) an evaluation of land use for the impacted areas,

(E) the environmental fate and persistency.

(d) Toxic Screening Levels and Averaging Periods.

(i) The toxic screening level for an acute hazardous air
pollutant